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No.  9883. 
DEWEY  PORTLAND  CEMENT  COMPANY 

V. 

ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY, 

DIRECTOR  GENERAL,  ET  AL. 


Submitted  February  4,  1919.    Decided  July  5,  1919. 


1.  Rates  on  slack  and  other  grades  of  coal  taking  the  same  rates,  in  carloads, 

from  mines  on  the  St.  Louis-San  Francisco  Railway  in  the  Pittsburg 
district  in  Kansas  to  Dewey,  Okla.,  not  found  unreasonable,  but  found 
unduly  prejudicial.  Undue  prejudice  ordered  removed  and  proper  rela- 
tionship of  rates  prescribed. 

2.  Combination  rate  on  this  traffic  from  mines  on  the  Missouri  Pacific  Railroad 

in  the  Pittsburg  district  to  Dewey  found  unreasonable.  Through  route 
and  reasonable  maximum  joint  rate  prescribed. 

3.  Reparation  denied  for  lack  of  proof  of  damage. 

E.  H.  Hogueland  and  R,  W.  Moore  for  complainant. 

B.  L.  Glover  and  i.  T,  Sunderland  for  Ash  Grove  Lime  &  Port- 
land Cement  Company;  and  A.  E.  Helm  and  F.  S.  Jackson  for  Pub- 
lic Utilities  Commission  for  the  State  of  Kansas,  interveners. 

F.  E,  Andrews  for  defendant  carriers ;  J.  JR.  Koontz^  T,  /.  Norton^ 
and  Robert  Dunlap  for  Atchison,  Topeka  &  Santa  Fe  Railway  Com- 
pany; e/.  W.  Allen  and  G.  S.  Burg  for  Missouri,  Kansas  &  Texas 
Railway  Company  and  its  receiver;  C,  C.  P.  Rausch  and  Henry  G. 
Herhel  for  Missouri  Pacific  Railroad  Company;  and  H.  E.  Morris 
and  Arthur  E,  Haid  for  St.  Louis-San  Francisco  Railway  Company. 

R.  Walton  Moore  for  Director  Gteneral  of  Railroads. 

Report  of  the  Commission. 

Division  1,  Commissioners  Meyer,  Hall,  and  Aitchison. 

By  Division  1 : 

At  Dewey,  Okla.,  a  point  on  the  Missouri,  Kansas  &  Texas  Rail- 
way, hereinafter  termed  the  M.,  K.  &  T.,  about  26  miles  southwest  of 
Coffey ville,  Kans.,  and  on  the  Atchison,  Topeka  &  Santa  Fe  Rail- 
way, hereinafter  styled  the  Santa  Fe,  14  miles  south  of  the  Kansas- 
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Oklahoma  state  line,  complainant,  a  corporation,  manufactures 
cement  in  the  sale  of  which  it  competes  with  manufacturers  at  lola, 
Mildred,  Humboldt,  Fredonia,  Chanute,  and  Independence,  Kans., 
points  in  the  so-called  Kansas  gas  belt.  These  plants  use  large  quan- 
tities of  slack  coal,  which  they  secure  principally  from  Crawford  and 
Cherokee  counties  in  the  extreme  southeastern  section  of  Kansas, 
hereinafter  called  the  Pittsburg  district,  in  which  there  are  mines 
served  by  the  carriers  reaching  Dewey,  also  by  the  St.  Louis-San 
Francisco  Railway,  hereinafter  termed  the  Frisco,  and  the  Missouri 
Pacific  Railway. 

By  complaint  filed  September  21,  1917,  complainant  alleged  that 
the  rates  on  slack,  nut,  pea,  and  mill  coal,  all  taking  the  same  rates 
and  hereinafter  referred  to  as  slack  coal,  from  mines  in  the  Pittsburg 
district  on  the  lines  of  the  Santa  Ffe,  M.,  K.  &  T.,  and  Frisco  to 
Dewey,  were  unreasonable,  unjustly  discriminatory,  and  unduly 
prejudicial  to  complainant  in  favor  of  its  competitors  in  the  gas  belt. 
It  asks  for  reparation  and  the  establishment  of  reasonable  and  just 
rates  for  the  future ;  also  for  the  establishment  of  through  routes  and 
joint  rates  via  the  Missouri  Pacific  and  M.,  K.  &  T.  to  Dewey  from 
mines  in  the  Pittsburg  district  on  the  line  of  the  Missouri  Pacific 
At  the  hearing  the  Ash  Grove  Lime  &  Portland  Cement  Company, 
engaged  in  the  manufacture  of  cement  at  Chanute,  intervened.  In 
view  of  the  relationship  between  the  intrastate  rates  from  the  Pitts- 
burg district  to  Kansas  points  and  the  interstate  rates  to  Dewey,  the 
Public  Utilities  Commission  of  Kansas  filed  a  brief  and  was  repre- 
sented at  the  oral  argument. 

Prior  to  the  year  1917  the  defendant  carriers  maintained  rates 
on  this  traffic  of  45  cents  per  net  ton  for  single-line  hauls  from  the 
Pittsburg  district  to  the  gas-belt  points,  and  the  Santa  Fe  and  the 
M.,  K.  &  T.  separately  applied  the  46-cent  rate  from  mines  on  their 
lines  to  Dewey.  The  Frisco  and  the  M.,  K.  &  T.  maintained  joint 
rates  of  55  cents  from  mines  on  the  former  to  points  in  the  gas  belt 
served  by  the  M.,  K.  &  T.  and  to  Dewey.  The  Missouri  Pacific  con- 
curred in  no  joint  rates  to  points  in  the  gas  belt  or  to  Dewey.  On 
January  11,  1917,  the  joint  rates  of  the  Frisco  and  M.,  K.  &  T.  to 
Dewey  were  increased  to  70  cents,  and  on  July  20,  1917,  following 
The  Fifteen  Per  Cent  Caae^  45  I.  C.  C,  303,  the  rates  of  the  Santa 
Fe  and  the  M.,  K.  &  T.  to  the  same  destination  were  increased  to 
60  cents  and  the  joint  rates  of  the  Frisco  and  M.,  K.  &  T.  to  85  cents. 
Incrciises  were  also  made  in  the  combination  rates  from  mines  on 
the  Missouri  Pacific  to  Dewey.  The  rates  to  the  Kansas  gas  belt 
were  not  increased. 

On  June  25,  1918,  pursuant  to  General  Order  No.  28  issued  by 

the  Director  General  of  Railroads,  rates  of  80  cents  were  established 
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from  Santa  Fe  and  M.,  K.  &  T.  mines  to  the  gas-belt  mills  and  to 
Dewey,  which  restored  the  parity  of  rates  formerly  existing  from 
those  mines-  the  rates  from  the  Frisco  mines  to  Dewey  were  in- 
ci'cased  to  $1.10,  or  20  cents  higher  than  the  rates  established  to 
points  in  the  gas  belt  involving  two-line  hauls;  and  the  components 
of  the  combination  rates  from  the  Missouri  Pacific  mines  to  the  gas- 
belt  points  and  to  Dewey  were  also  increased.  By  supplemental 
complaint  filed  September  19,  1918,  after  the  hearing  the  Director 
(jieneral  of  Railroads  was  made  a  party  defendant.  Therein  it  was 
averred  that  the  restoration  of  the  former  parity  of  rates  from  the 
mines  on  the  Santa  Fe  and  M.,  K.  &  T.  to  the  gas-belt  mills  and  to 
Dewey  had  removed  the  unjust  discrimination  and  undue  prejudice 
.so  far  as  those  carriers  separately  were  concerned;  that  the  joint 
rates  from  mines  on  the  Frisco  to  Dewey  in  connection  with  the 
M.,  K.  &  T.,  in  effect  since  January  11,  1917,  were  and  are  unreason- 
able, unjustly  discriminatory,  and  unduly  prejudicial;  and  that  the 
combination  rates  from  mines  on  the  Missouri  Pacific  to  Dewey  over 
that  line  and  the  M.,  K.  &  T.  were  and  are  unreasonable,  unjustly 
discriminatory,  unduly  prejudicial,  and  in  violation  of  section  15 
of  the  act. 

Complainant  prays  for  the  establishment  of  reasonable  rates  for 
the  future  from  mines  on  the  Frisco  over  that  line  and  the  M.,  K. 
&  T. ;  through  routes  and  reasonable  joint  rates  from  mines  on  the 
Missouri  Pacific  to  Dewey  over  that  line  and  the  M.,  K.  &  T.;  and 
reparation  on  shipments  which  moved  over  the  lines  of  the  Santa  Fe 
and  M.,  K.  &  T.,  respectively,  to  Dewey  between  July  20,  1917,  and 
June  24,  1918,  both  inclusive,  and  over  the  lines  of  the  Frisco  and 
the  M.,  K.  &  T.  from  mines  on  the  former  on  and  after  January  11, 
1917.  The  Director  General  answered,  but  no  further  hearing  was 
asked  or  had. 

RATES  FROM  FRISCO   MINES. 

The  only  gas-belt  cement-manufacturing  point  concerned  reached 
by  the  Frisco  is  Fredonia.  To  that  point  the  Frisco  maintained  a 
rate  of  45  cents,  and  in  connection  with  the  M.,  K.  &  T.  from  mines 
on  the  latter  joint  rates  in  like  amount,  while  from  mines  on  the 
Frisco  joint  rates  of  55  cents  were  maintained  in  connection  with 
the  M.,  K.  &  T.  to  Mildred,  lola,  Humboldt,  and  Chanute.  Until 
January  11,  1917,  the  Frisco  in  connection  with  the  M.,  K.  &  T. 
extended  the  55-cent  rate  to  Dewey.  This  rate  applied  from  Chero- 
kee, Howe,  Mulberry,  Pittsburg,  Scammon,  and  Wier,  Kans.,  the 
rate  from  Arcadia,  Midway,  and  Turck,  Kans.,  and  Minden  and 
Alston,  Mo.,  other  coal-billing  points  on  this  line,  being  $1.10.  On 
that  date  rates  of  70  cents  were  established  from  all  these  points  to 
Dewey. 
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Complainant  compares  the  rates  from  the  Pittsburg  district  to 
Dewey  and  gas-belt  mills  with  the  rate  of  $1,  now  $1.50,  which  ap- 
plied from  that  district  to  the  so-called  salt-producing  points  in 
Kansas,  including  Salina,  Hutchinson,  Wichita,  and  Arkansas  City. 
The  average  distance  to  the  principal  points  in  the  salt-producing 
group  is  shown  as  about  216  miles;  to  the  principal  points  in  the 
former  45-cent  group,  as  about  68  miles.  The  average  one-line  dis- 
tance to  Dewey  is  102  miles.  From  these  and  other  comparisons  com- 
plainant contends  that  the  rate  to  Dewey  over  one  or  two  lines  in 
excess  of  the  one-line  rate  from  the  Pittsburg  district  to  the  gas- 
belt  mills  is  unreasonable. 

Defendants  state  that  the  former  $1  rate  from  the  Pittsburg  dis- 
trict to  salt-producing  points  was  established  to  stimulate  manufac- 
turing industries  and  was  unduly  low.  They  compared  the  rates 
from  the  Pittsburg  district  to  the  gas-belt  mills  and  Dewey  with  those 
applying  from  the  Illinois  coal  fields  to  East  St.  Louis,  111.  From 
the  so-called  inner  and  outer  groups  of  mines  in  that  field  to  East 
St.  Louis,  average  distances  of  23  and  110  miles,  rates  of  52.5  and 
67.5  cents  applied  at  the  time  of  the  hearing,  which  rates  represented 
increases  of  15  cents  per  ton,  under  authority  of  The  Fifteen  Per  Cent 
Cdse^  supra^  over  rates  approved  in  Illinois  Coal  Casea^  32  I.  C.  C, 
659.  At  that  time  the  Illinois  intrastate  rate  for  a  distance  of  23 
miles  was  54  cents.  The  rates  from  Missouri  Pacific  mines  to  Kan- 
sas City,  Mo.,  an  average  distance  of  149  miles,  was  75  cents,  intra- 
state, and  90  cents,  interstate,  both  rates  now  being  $1.10.  The  short- 
line  distance  from  the  Pittsburg  district  to  Kansas  City  is  said  to 
be  129  miles,  via  the  Kansas  City  Southern.-  In  connection  with 
these  comparisons  defendants  point  out  that  St.  Louis  and  Kansas 
City  consume  vast  quantities  of  coal. 

Under  the  voluntarily  established  adjustment  in  effect  prior  to 
1917  the  rate  to  Dewey  from  Frisco  mines  was  10  cents  higher  than 
to  the  gas-belt  mills.  In  this  adjustment  differences  in  distances 
were  largely  disregarded,  and  the  differential  appears  to  have  been 
based  principally  upon  the  fact  that  a  two-line  haul  is  required 
to  Dewey.  The  average  distances  from  mines  in  the  Pittsburg 
district  to  the  gas-belt  points  and  to  Dewey  are  79.1  and  96.5  miles, 
respectively.  The  group  rates  to  the  gas-belt  mills  apply  to  points 
intermediate  which  makes  the  average  distance  to  those  mills  some- 
what less  than  that  shown. 

Considering  the  comparatively  greater  average  distance  to  Dewey 
than  to  the  gas-belt  points,  we  are  of  the  opinion  and  find  that  the 
rates  assailed  on  the  traffic  involved  from  Frisco  mines  in  the  Pitts- 
burg district  to  Dewey  in  connection  with  the  M.,  K.  &  T.  in  force 

prior  to  June  25, 1918,  were  not  unreasonable  but  that  they  were  and 
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that  the  present  rate  is,  and  for  the  future  will  be,  unduly  prejudi- 
cial to  the  extent  that  it  exceeds  or  may  exceed  by  more  than  10 
cents  per  net  ton  the  rate  contemporaneously  maintained  by  the 
Frisco  from  the  same  mines  to  points  served  by  it  in  the  Kansas 
gas  belt.  As  to  the  reasonableness  of  the  present  rate  which  was 
initiated  by  the  Director  General  we  have  no  evidence  except  the 
certificate  of  the  Director  General  which  accompanied  the  order 
increasing  the  rate.  The  Frisco  and  M.,  K.  &  T.  will  be  required 
to  establish  a  joint  rate  for  the  transportation  of  the  traffic  in  ques- 
tion from  mines  on  the  Frisco  in  the  Pittsburg  district  to  Dewey 
which  shall  not  exceed  by  more  than  10  cents  per  net  ton  the  rate 
contemporaneously- maintained  by  the  Frisco  from  the  same  points  to 
points  served  by  it  in  the  Kansas  gas  belt. 

RATES    FROM    MISSOURI    PACIFIC    MINES. 

Complainant's  witness  testified  that  from  mines  on  the  Missouri 
Pacific  rates  of  45  cents  applied  to  the  gas-belt  mills  served  by  that 
carrier  and  combination  rates  of  70  cents  to  certain  of  the  mills  on 
the  other  lines  and  to  Dewey,  the  rate  to  the  latter  being  composed 
of  rates  of  45  cents  to  Coffeyville  and  a  proportional  rate  of  25 
cents  beyond.  An  examination  of  the  tariffs  discloses  that  prior  to 
March  25,  1916,  there  was  a  proportional  rate  on  this  traffic  from 
Coffeyville  to  Bartlesville,  Okla.,  a  point  several  miles  beyond 
Dewey,  but  that  it  was  not  applicable  to  Dewey;  that  on  March 
25,  1916,  the  proportional  rate  to  Bartlesville  was  canceled;  and 
that  on  September  10,  1917,  the  rate  from  Missouri  Pacific  mines 
to  Coffeyville  was  made  60  cents  and  a  rate  of  40  cents  established 
from  Coffeyville  to  Dewey,  making  the  combination  rate  to  Dewey 
$1.  Under  said  General  Order  No.  28  each  of  the  components  in 
the  combination  rate  from  Missouri  Pacific  mines  to  Dewey  was  in- 
creased 20  cents,  making  the  rate  to  Dewey  $1.40.  On  November 
2,  1918,  a  provision  was  inserted  in  defendants'  tariffs  providing 
that  where  rates  were  made  on  combination  the  increases  under 
General  Order  28  should  be  applied  to  the  combination  rate  in  effect 
June  24,  1918.  Under  this  provision  the  rate  from  Missouri  Pacific 
mines  to  Dewey  became  $1.30.  The  rates  from  these  mines  to  the 
gas-belt  mills  served  by  the  Missouri  Pacific  are  80  cents.  To  mills 
in  the  gas  belt  on  other  lines  combination  rates  of  $1.30  apply. 

The  average  distance  from  Missouri  Pacific  mines  to  Dewey  is  85 
miles ;  to  the  gas-belt  mills  served  by  that  carrier,  95  miles.  Of  the 
total  slack  coal  produced  in  1916  on  defendants'  lines  in  the  Pitts- 
burg district  the  mines  on  the  Missouri  Pacific  produced  41.56  per 
cent,  on  the  Frisco  42.54  per  cent,  on  the  Santa  Fe  7.57  per  cent,  and 
on  the  M.,  K.  &  T.  8.33  per  cent.    It  was  admitted  by  the  Missouri 
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Pacific  that  in  view  of  the  advantages  which  would  result  from  addi- 
tional markets  bein^  opened  up  to  complainant  by  the  establishment 
of  a  reasonable  joint  rate  to  Dewey  from  mines  on  its  line,  such  rate 
should  be  established. 

Comparing  the  distances  from  Missouri  Pacific  mines  to  the  gas- 
belt  mills  which  it  serves,  and  to  Dewey,  apparently  no  reason  ap- 
pears for  a  lower  rate  to  the  former  than  to  the  latter.  However,  we 
think,  under  present  conditions,  the  comparison  properly  should  be 
between  the  average  distances  via  all  lines  to  the  gas-belt  mills  and 
to  Dewey,  respectively.  The  distances  over  the  Missouri  Pacific  to 
the  gas-belt  mills  are  not  representative,  due  to  the  disadvantage 
under  which  it  operates,  reaching  only  the  outer  edge  of  the  south- 
eastern gas-belt  group  over  more  or  less  indirect  routes,  while  the 
other  lines  reach  interior  as  well  as  border  points  over  more  or  less 
direct  routes. 

We  find  that  the  combination  rate  from  mines  on  the  Missouri 
Pacific  in  the  Pittsburg  district  to  Dewey  in  connection  with  the 
M.,  K.  &  T.  is,  flnd  for  the  future  will  be,  unreasonable  and  unduly 
prejudicial  to  the  extent  that  it  exceeds  or  may  exceed  by  more  than 
10  cents  per  net  ton  the  rate  contemporaneously  maintained  by  the 
Missouri  Pacific  from  the  same  mines  to  points  served  by  it  in  the 
Kansas  gas  belt.  The  Missouri  Pacific  and  the  M.,  K.  &  T.  will  be  re- 
quired to  establish  through  routes  for  the  transportation  of  the  traffic 
in  question  from  mines  on  the  Missouri  Pacific  in  the  Pittsburg  dis- 
trict to  Dewey  and  a  joint  rate  applicable  thereto  which  shall  not 
exceed  by  moi'e  than  10  cents  per  net  ton  the  rate  contemporaneously 
maintained  by  the  Missouri  Pacific  from  the  same  mines  to  points 
served  by  it  in  the  Kansas  gas  belt. 

REPARATION. 

Complainant's  claims  for  reparation  are  based  primarily  on  the 
ground  that  the  rates  to  Dewey  were  unduly  prejudicial  to  that 
point  and  unduly  preferential  of  the  gas-belt  mills.  The  president 
of  complainant  company,  who  is  also  its  general  manager,  testi- 
fied that  had  the  rates  to  the  gas-belt  mills  been  increased  in  the 
same  measure  as  those  to  Dewey,  no  complaint  would  have  been 
made,  its  interest  being  more  in  the  relationship  than  in  the  measure 
of  the  rates  themselves.  He  stated  that  its  principal  competition  in 
the  sale  of  cement  is  with  the  gas-belt  mills.  It  i*equires  about  200 
pounds  of  coal  to  produce  a  barrel  of  380  pounds  of  cement,  and 
the  difference  of  15  cents  per  ton  between  the  rates  on  coal  to  Dewey 
and  to  points  in  the  gas  belt  amounted  to  1.5  cents  per  barrel  in  the 
cost  of  the  cement  produced.  These  mills  sell  their  cement  delivered, 
the  price  being  based  on  that  made  by  lola. 
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While  complainant  competes  with  mills  other  than  those  in  the 
gas  belt,  it  stated  that  in  meeting  this  outside  competition  it  looks 
to  the  lola  prices  in  the  same  manner  as  it  does  in  meeting  competi- 
tion from  the  gas-belt  mills,  and  that  in  order  to  market  its  product 
it  was  necessary  to  shrink  its  profits  in  the  amoimt  of  the  difference 
between  the  rate  on  coal  from  the  Pittsburg  district  to  the  gas- 
belt  mills  and  to  Dewey.  While  it  may  be  true  that  lola  and  the 
other  gas-belt  mills  fix  the  price  in  the  surrounding  territory,  it 
was  clearly  shown  that  other  cement  mills,  such  as  those  at  Mason 
City  and  Des  Moines,  Iowa,  Kansas  Gity,  and  St.  Louis,  Mo.,  con- 
trolled the  price  in  more  distant  territories  and  the  evidence  does 
not  indicate  to  what  extent,  if  any,  shipments  of  cement  were  made 
by  complainant  to  points  where  the  gas-belt  mills  controlled  the 
price  during  the  time  a  lower  rate  was  in  effect  on  coal  to  the  gas- 
belt  mills.  We  find  that  complainant  has  not  shown  that  it  was 
damaged  by  reason  of  the  lower  rates  to  the  gas-belt  mills. 

An  order  in  accordance  with  these  findings  will  be  entered. 
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No.  10285. 
ILLINOIS  GLASS  COMPANY 

V. 

ST.    LOUIS-SAN    FRANCISCO    RAILWAY    COMPANY, 

DIRECTOR  GENERAL,  ET  AL. 


Submitted  February  4,  1919.    Decided  June  25,  1919, 


Rate  on  glass  soda  bottles,  in  carloads,  from  Okmulgee,  Okla.,  to  Thibodauz, 

I^.,  found  unreasonable.    Reparation  awarded. 

A.  IF.  Sherwood  and  J.  B.  11  ayes  for  complainant. 
C.  S.  Burg  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 

By  Division  3: 

Complainant,  a  corporation  engaged  in  the  manufacture  of  glass 
bottles  at  Alton,  111.,  alleges  by  its  complaint  seasonably  filed  that 
the  rate  charged  by  the  defendant  carriers  on  a  carload  of  glass  soda 
bottles,  shipped  June  27,  1916,  from  Okmulgee,  Okla.,  to  Thibodaux, 
La.,  was  unreasonable  and  unduly  prejudicial.  It  asks  for  repara- 
tion and  the  establishment  of  a  reasonable  rate  for  the  future.  By 
supplemental  complaint  filed  prior  to  the  hearing  the  Director  Gen- 
eral of  Railroads  was  made  a  party  defendant.  Throughout  this 
report  rat>es  are  stated  in  cents  per  100  pounds. 

Thibodaux  is  on  a  branch  line  of  the  Texas  &  Pacific  Railway,  28 
miles  south  of  Donaldson ville,  La.  The  shipment,  weighing  36,700 
pounds,  moved  over  the  St.  Louis-San  Francisco  Railway  to  Hope, 
Ark.,  Ijouisiana  &  Arkansas  Railway  to  Alexandria,  La.,  and  Texas 
&  Pacific  through  Donaldsonville  to  destination,  685  miles.  Charges 
were  collected  in  the  sum  of  $286.26,  at  a  rate  of  78  cents.  A  com- 
bination rate  of  67  cents,  composed  of  rates  of  23  cents  to  Hope  and 
44  cents  beyond,  was  applicable.  The  shipment  was  overcharged 
$40.37. 

At  the  time  of  movement  a  joint  fifth-class  rate  of  78  cents,  gov- 
erned by  the  western  classification,  applied  from  and  to  these  points 
via  Henrj'etta,  Okla.,  and  Denison,  Tex.,  but  not  over  the  route  of 
movement  as  the  parties  assumed.  Contemporaneously  a  combina- 
tion rate  of  49  cents,  composed  of  a  commodity  rate  of  33  cents  from 
Okmulgee  to  New  Orleans  and  the  fifth-class  rate  of  16  cents,  gov- 
erned by  the  western  classification,  back  to  Thibodaux,  applied  over 
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the  route  through  Henryetta  and  Denison,  under  rule  5  (b)  of 
Tariff  Circular  18-A.  Complainant  contends  that  the  applicable 
rate  was  unreasonable  to  the  extent  that  it  exceeded  the  Okmulgee- 
New  Orleans  rate  of  33  cents,  which  also  applied  from  Kansas  City 
and  St.  Louis,  Mo.,  to  Thibodaux  and  from  St.  Louis  to  New  Or- 
leans. The  Kansas  City-Thibodaux  rate  did  not  apply  via  the  route 
of  movement  as  contended.  The  rate  from  Kansas  City  to  New 
Orleans  was  37  cents.  As  a  result  of  General  Order  No.  28,  filed 
by  the  Director  General,  the  present  rates  from  Kansas  City  and 
St.  Louis  to  Thibodaux  are  41.5  cents;  from  Okmulgee  and  St. 
Louis  to  New  Orleans,  41.5  cents;  and  from  Kansas  City  to  New 
Orleans,  46.5  cents.  On  February  1,  1917,  subsequent  to  the  move- 
ment, the  33-cent  rate  from  Okmulgee  to  New  Orleans  via  Denison 
was  made  applicable  from  and  to  the  same  points  via  the  route  of 
movement.  The  latter  rate  in  connection  with  the  16-cent  rate  from 
Now  Orleans  to  Thibodaux  resulted  in  a  combination  rate  of  49 
cents  over  the  route  of  movement.  On  April  15,  1919,  a  joint  rate 
of  61.5  cents  was  established  from  Okmulgee  to  Thibodaux  which 
ecjualed  the  combination  on  New  Orleans,  then  and  now  in  effect, 
of  41.5  cents  from  Okmulgee  to  New  Orleans  and  20  cents  beyond, 
the  factors  mentioned  having  been  increased  under  said  General 
Order  No.  28. 

Defendants  assert  that  the  St.  Louis-New  Orleans  rate  is  depressed 
below  a  normal  basis  by  water  competition  and  that  the  rate  from 
Oklahoma  points  to  New  Orleans  was  made  the  same  as  from  St. 
Louis  to  enable  manufacturers  at  those  points  to  meet  the  competition 
of  manufacturers  in  St.  Louis  territory.  They  insist  that  the  proper 
basis  to  Thibodaux  and  to  other  interior  Louisiana  territory  is  the 
combination  on  New  Orleans.  At  the  hearing  defendants  proposed 
a  readjustment  of  the  rates,  and,  observing  the  New  Orleans  com- 
bination in  each  instance,  to  establish  rates  of  61.5  cents  to  Thibodaux 
from  Okmulgee,  Kansas  City,  and  St.  Louis.  As  shown  above  the 
rate  from  Okmulgee  to  Thibodaux  has  been  so  adjusted. 

Defendants  seek  to  justify  the  reasonableness  of  the  rate  assailed 
by  comparison  with  the  fifth-class  rate  of  80  cents  prescribed  in 
Fourth  Section  Violations  in  the  Southeast,  30  I.  C.  C.^  153,  for  a 
two-line  haul  of  over  650  miles  and  not  exceeding  700  miles  east  of 
the  Mississippi  River,  where  the  general  scale  of  rates  is  lower  than 
west  of  the  river.  But  no  particular  weight  attaches  to  this  com- 
parison, as  the  rate  to  New  Orleans,  the  principal  component  in  the 
subsequently  established  combination  rate  from  and  to  these  points, 
was  a  commodity  rate.  They  also  show  that  the  ton-mile  earnings 
of  approximately  18  mills  under  the  61.5-cent  rate  are  lower  than  the 
ton-mile  earnings  under  existing  rates  from  Okmulgee  to  a  number  of 
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Louisiana  points,  materially  lower  than  the  earnings  under  exist- 
ing rates  from  Okmulgee  to  various  Texas  points,  and  lower  than 
the  earnings  under  rates  in  eflFect  when  the  shipment  moved  from 
Okmulgee  to  some  Louisiana  points. 

We  find  that  the  rate  legally  applicable  was  unreasonable  to  the 
extent  that  it  exceeded  the  combination  rate  of  49  cents  per  100 
pounds,  based  on  New  Orleans,  subsequently  established  over  the 
route  of  movement.  We  further  find  that  complainant  made  the 
above-described  shipment  and  paid  and  bore  the  charges  thereon; 
that  it  has  been  damaged  to  the  extent  of  the  difference  between  the 
charges  paid  and  those  that  would  have  accrued  upon  the  basis  herein 
found  reasonable;  and  that  it  is  entitled  to  reparation  in  the  sum 
of  $106.43,  with  interest 

As  the  basis  of  rates  herein  found  reasonable  is  still  in  effect,  save 
for  the  increases  under  General  Order  No.  28,  which  are  not  at- 
tacked, no  ordy  for  the  future  is  necessary. 

An  order  awarding  reparation  will  be  entered. 
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No.  9954. 
C.  F.  SAUER  COMPANY 

V. 

ALABAMA  &  VICKSBURG  RAILWAY  COMPANY, 
DIRECTOR  GENERAL,  ET  AL. 


Submitted  February  10,  1919.    Decided  July  7,  1919. 


The  southern  classification  rating  on  flavoring  extracts  in  glass  bottles  packed 
in  wooden  cases,  and  in  bulk  in  wooden  barrels,  not  found  to  have  been 
or  to  be  unreasonable,  unjustly  discriminatory,  or  unduly  prejudicial. 
Ck)mplaint  dismissed. 

T.  C.  Crottch  and  B.  E.  Cabell  for  complainant, 
Frank  W.  Gwathmey  for  defendant  carriers. 
Alex.  M.  Bull  for  Director  General  of  Railroads. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Aitchison,  and  Eastman. 

By  Division  3 : 

The  complaint,  filed  September  27,  1917,  alleges  that  the  southern 
classification  rating  of  first  class  on  liquid  extracts,  not  otherwise 
indexed  by  name,  which  includes  flavoring  extracts,  in  glass  or 
earthenware,  packed  in  barrels  or  boxes;  in  metal  cans  in  barrels 
or  boxes;  and  in  bulk  in  barrels,  any  quantity,  was  and  is  unrea- 
sonable, unjustly  discriminatory,  and  unduly  prejudicial  to  the  ex- 
tent that  it  exceeded  and  exceeds  third  class,  minimum  24,000  pounds, 
on  flavoring  extracts  in  glass  bottles,  packed  in  wooden  boxes,  or  in 
bulk  in  wooden  barrels,  half  barrels,  or  kegs,  in  carloads,  and  second 
class  on  the  same  commodity  in  bulk  in  wooden  barrels,  half  barrels, 
or  kegs,  in  less  than  carloads,  the  ratings  provided  in  the  official 
and  western  classifications.  Complainant  asks  for  reparation  on 
specified  shipments  within  the  statutory  period  from  Richmond, 
Va.,  to  certain  interstate  destinations  and  for  just  and  reasonable 
ratings  for  the  future.  After  the  hearing  complaint  was  amended 
to  make  the  Director  General  of  Railroads  a  party  defendant.  Upon 
request  of  complainant  further  hearing  was  had  but  no  additional 
evidence  was  submitted. 

Complainant  manufactures  numerous  varieties  of  extracts,  which 
are  highly  concentrated  and  used  for  flavoring  food.  It  distributes 
from  60  to  70  per  cent  of  its  products  throughout  southern  clas^sifica- 
tion  territory  and  the  remainder  in  official  and  western  classificatiou 
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territories.  The  larger  part  of  complainant's  output  is  shipped  in 
bottles  of  various  sizes,  packed  in  boxes,  and  is  used  in  the  household. 
The  smallest  and  most  popular  size  contains  6  drams.  Each  bottle 
of  extract  is  inclosed  in  a  pasteboard  container.  The  smaller  in- 
dividual packages  are  packed  in  pasteboard  boxes  and  the  larger  in 
wooden  boxes,  which,  in  turn,  are  packed  in  substantial  wooden  ship- 
ping cases  lined  with  excelsior. 

ITie  loaded  shipping  cases  weigh  from  20  to  225  pounds  each  and 
from  16  to  40  pounds  per  cubic  foot.  The  minimum  of  24,000  pounds 
provided  in  the  official  and  western  classifications  and  asked  for  by 
complainant  is  based  upon  commercial  loading,  the  physical  loading 
being  much  greater.  The  weight  of  17  "  large  or  carload  "  shipments 
made  by  the  complainant  during  the  period  from  March  7  to  Septem- 
ber 21,  1917,  ranged  from  12,655  to  32,970  pounds,  the  average  being 
22,778  pounds.  The  average  value  per  pound  of  shipping  weight  for 
all  sizes  of  the  bottled  extracts,  which  is  the  same  for  all  varieties, 
was  stated  to  be  33  or  34  cents,  resulting  in  a  value  of  approximately 
$8,000  for  a  carload  weighing  24,000  pounds.  The  complainant's 
loss-and-damage  claims  are  negligible. 

The  comparison  with  the  ratings  in  the  official  and  western  classi- 
fications is  unsupported  by  evidence  showing  the  circumstances  and 
conditions  under  which  those  ratings  were  established  and  are  main- 
tained and  does  not  establish  the  unreasonableness  of  the  rating  as- 
sailed. Likewise  mere  comparisons  made  by  the  complainant  be- 
tween various  rates  applicable  under  the  southern  classification  And 
rates  applicable  under  the  official  and  western  classifications  for 
comparable  or  greater  distances  are  of  little,  if  any,  value. 

The  complainant  compares  the  rating  assailed  with  the  southern 
classification  less-than-carload  ratings  of  first  or  second  class,  and 
carload  ratings  of  third,  fourth,  fifth,  Or  sixth  class,  on  candy,  and 
on  grape  juice,  malted  milk,  olives,  pickles,  and  various  acids,  in 
glass,  packed  in  wooden  boxes,  and  with  the  southern  classification 
rating  of  second  class,  any  quantity,  on  coffee  extract,  in  glass,  packed 
in  wooden  boxes.  The  last-named  commodity  is  apparently  used 
both  for  flavoring  purposes  and  as  a  substitute  for  coffee.  Its  value 
is  the  same  as  that  of  other  flavoring  extracts.  The  value  of  malted 
milk  is  stated  to  be  36  cents  per  pound  of  shipping  weight.  The 
defendant  carriers'  witness  testified  that  these  commodities  are  not 
properly  comparable  with  flavoring  extracts ;  that  pickles  and  olives 
are  foodstuffs,  move  in  large  volume,  and  the  ratings  thereon  are  re- 
lated to  the  i-atings  on  vegetables  and  dried,  canned,  or  preserved 
fruits ;  that  acids  are  used  without  dilution  and  move  in  considerable 
quantities;  that  malted  milk  is  rated  consistently  with  condensed 

milk,  as  is  grape  juice  with  preserved  fruits;  that  the  candy  which 
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moves  by  freight  is  handled  by  jobbers  and  is  of  the  cheap  kind, 
the  more  expensive  candy  moving  by  express;  and  that,  follow- 
ing a  general  practice,  coffee  extract  is  rated  the  same  as  coffee  be- 
cause it  is  a  substitute  therefor.  Comparisons  submitted  by  the  de- 
fendant carriers  with  the  ratings  on  articles  of  similar  transportation 
characteristics  tend  to  show  that  flavoring  extracts  are  not  incon- 
sistently grouped  in  the  classification. 

Due  to  commercial  conditions  the  great  bulk  of  flavoring  extracts 
moves  in  less-than-carload  quantities.  The  complainant  testified  that 
it  made  2  carload  shipments  in  1914,  2  in  1915,  11  in  1916,  and  22  in 
1917.  Of  the  total,  14  were  governed  by  the  southern  classification. 
Of  the  shipments  in  1914, 1915,  and  1916, 1  was  consigned  to  a  quarter- 
master in  the  United  States  Army,  while  of  those  in  1917,  14  were 
so  consigned,  and  3  others  were  in  reality  less  than  carloads,  weigh- 
ing 12,655,  14,510,  and  16,951  pounds,  respectively.  The  complain- 
ant is  said  to  be  one  of  the  largest  manufacturers  of  flavoring  extracts 
in  the  United  States,  and  there  is  no  evidence  that  other  manufac- 
turers, of  whom  there  are  approximately  6,800,  ship  in  carload  quan- 
tities to  any  appi-eciable  extent.  The  complainant  desires  a  lower 
carload  rating,  so  that  it  may  ship  its  product  in  carload  lots  to 
centrally  located  distributing  agencies  in  the  south  and  thence  for- 
ward to  jobbers  in  less  than  carloads.  It  contends  also  that  a  lower 
carload  rating  will  act  as  an  inducement  to  jobbers  to  lay  in  a  year's 
supply  at  one  time,  and  thus  result  in  an  increase  in  the  carload 
shipments  to  jobbers  direct,  but  various  facts  of  record  refute  this 
contention.  The  complainant  refers  to  the  advantages  to  the  carrier 
in  carload  over  less-than-carload  traflSc  due  to  reduction  in  loss-and- 
damage  claims,  economy  in  labor,  and  economy  in  the  use  of  cars. 

The  defendant  carriers  take  the  position  that  a  carload  rating 
should  not  be  required,  because  the  normal  movement  is  not  in  car- 
loads. They  maintain  that  the  establishment  of  distributing  agen- 
cies by  the  larger  manufacturer  would  work  to  the  disadvantage  of 
the  smaller  manufacturer,  and  would  further  result  in  the  building 
up  of  the  larger  jobbing  centers  in  the  south  to  the  detriment  of  the 
smaller  points.  They  refer  to  Oriental  Textile  Mills  y.  A,  <6  V.  Ry. 
Co.^  48  I.  C.  C,  31,  in  which  the  complainant's  request  for  a  carload 
rating  on  press  cloth,  based  principally  upon  the  desire  to  handle  its 
products  through  •  distributing  centers,  was  denied.  They  further 
maintain  that  the  reduction  in  freight  charges,  amounting  to  a  frac- 
tion of  a  cent  per  bottle,  would  be  so  small  as  not  to  benefit  the  con- 
sumer, but  that  it  would  result  in  a  material  loss  of  revenue  to  the 
carriers. 

The  complainant  further  contends  that  the  rating  on  flavoring 
extract  in  bulk  in  barrels  or  kegs,  in  less  than  carloads,  should  be 
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lowered  on  general  principles,  and  cites  Coca-Cola  Co.  v.  J..,  T.  <t 
S.  F:  Ry.  Co.^  45  I.  C.  C,  461,  wherein  we  found  that  the  western 
classification  rating  on  Coca-Cola  sirup  in  less  than  carloads,  in- 
creased from  fourth  class  to  second  class,  had  not  been  justified  as  to 
shipments  iji  bulk  in  barrels  or  kegs,  for  which  we  prescribed  a 
rating  of  third  class,  but  had  been  justified  as  to  shipments  in  other 
containers,  and  wherein  a  witness  for  the  defendants  admitted  that 
in  the  classification  of  liquids  a  lower  rating  is  generally  made  on 
shipments  in  bulk  in  barrels  than  in  glass,  and  that  the  risk  in 
handling  flavoring  sirups  in  barrels  as  compared  with  handling  in 
glass  or  earthenware  justified  a  difference  of  one  class  in  the  rating. 
The  complainant's  shipments  in  bulk  in  wood  comprise  only  a  very 
small  percentage  of  its  total  output  and  are  in  less-than-carload  lots 
only.  The  extract  so  shipped  is  used  by  bakers,  ice-cream  manufac- 
turers, bottlers,  etc.,  and  is  of  a  different  character  from  that  shipped 
in  glass.  Its  selling  price  is  stated  to  be  $1.75  per  pound.  The 
defendant  carriers  reply  that  while  it  is  true  that  in  some  instances 
the  classification  rates  articles  in  bulk  in  barrels  lower  than  when  in 
inner  containers,  it  is  not  true  that  this  is  the  fixed  practice ;  that  it 
may  be  said  that  the  practice  of  carrying  the  same  ratings  is  common 
in  so  far  as  articles  possessing  characteristics  similar  to  those  of  the 
commodity  under  discussion  are  concerned ;  and  that  this  is  true,  for 
instance,  with  respect  to  bay  rum,  liquid  butter  or  cheese  coloring, 
cocoa,  confectioners'  colorings,  drugs  or  medicines,  and  dyes  or 
colors.  An  examination  of  the  classification,  however,  develops  that 
cocoa  and  dyes  or  colors  are  rated  lower  when  in  bulk  in  wood  than 
when  in  glass,  packed  in  boxes  or  barrels. 

The  rating  assailed  ha§  been  in  effect  for  at  least  24  years  and 
there  have  been  only  three  or  four  requests  upon  the  Southern 
Classification  Committee  for  changes  therein.  For  many  years  the 
commodity  has  moved  freely  thereunder,  and  during  the  past  10 
j'ears  complainant's  business  has  increased  about  400  per  cent. 

It  is  not  shown  that  other  manufacturers  of  flavoring  extracts  in 
southern  classification  territory  have  any  advantage  in  rating  over 
complainant,  nor  is  it  shown  that  the  difference  between  the  ratings 
in  the  western  and  official  classifications,  on  the  one  hand,  and  the 
southern,  on  the  other,  has  unduly  prejudiced  complainant. 

Upon  the  record  presented  herein  we  do  not  find  that  the  rating 
assailed  was  or  is  uni-easonable,  unjustly  discriminatory,  or  unduly 
prejudicial.    An  order  dismissing  the  complaint  will  be  entered. 
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No.  10052. 
BEAVEN-JACKSON  LUMBER  &  VENEER  COMPANY 

V. 

BOSTON  &  MAINE  RAILROAD  ET  AL. 


Submitted  December  4,  1918,    Decided  July  8,  1919. 


Rates  on  carload  shipments  of  yellow-pine  box  shooks  from  Evergreen,  Ala., 
to  Canastota,  N.  Y.,  Brattleboro  and  Essex  Junction,  Vt,  and  Highlandtown, 
Baltimore,  Md.,  found  unreasonable.  Reparation  denied.  Complaint  dis- 
missed. 

A.  /.  Ribe  for  complainant. 
Alex.  M.  Bull  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Clark,  Hall,  and  Eastman. 

Bt  Division  3: 

In  this  complaint,  seasonably  filed,  and  as  amended,  reparation  is 
sought  on  four  carloads  of  yellow-pine  box  shooks  shipped  from 
Evergreen,  Ala.,  to  Canastota,  N.  Y.,  Brattleboro  and  Essex  Junc- 
tion, Vt.,  and  Highlandtown,  Baltimore,  Md.,  in  January  and  Feb- 
ruary, 1916,  it  being  alleged  that  the  rates  charged  were  unreason- 
able to  the  extent  that  they  exceeded  those  contemporaneously  in 
effect  on  yellow-pine  lumber  and  other  articles  taking  the  same  rates 
and  subsequently  established  on  the  articles  shipped. 

The  details  of  the  shipments  are  as  follows : 


Date. 


Jan.  19,1916 

Feb.  1, 1916 

Feb.  4, 1916 

Feb.  16,1916 


Destination. 


Canastota 

Brattleboro 

Essex  Junction 

HigblanJtowu,  Baltimore 


Weight. 

Rate 
applied. 

Pounds. 
42,800 
53,400 
58,000 
65,200 

Cents. 
39.2 
43.8 
43.8 
38.8 

Charges 
Collected. 


$167.78 
255.79 
254.04 
252.98 


The  legally  applicable  rates  shown  above  were  combinations  made 
up  of  a  rate  of  21.5  cents  to  Cincinnati,  Ohio,  and  rates  of  17.7,  22.3, 
and  17.3  cents  from  Cincinnati  to  the  respective  destinations.  Con- 
temporaneously defendants,  over  whose  lines  the  shipments  moved, 
had  in  effect  on  yellow-pine  lumber,  in  carloads,  from  Evergreen, 
joint  through  rates  of  32  cents  to  Canastota,  34  cents  to  Brattleboro 
and  Essex  Junction,  and  28  cents  to  Highlandtown,  Baltimore,  and 
on  September  5, 1916,  these  rates  were  made  applicable  on  yellow-pine 
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box  shooks.  We  have  repeatedly  held  that  it  is  unreasonable  to 
charge  higher  rates  on  box  shooks  than  on  lumber  of  the  kind  from 
which  the  shooks  are  manufactured.  Defendants  did  not  attempt  to 
justify  the  rates  assailed  but  relied  on  the  fact,  hereinafter  stated, 
that  complainant  did  not  bear  the  freight  charges. 

The  shipments  were  sold  by  complainant,  the  producer  at  Ever- 
green, to  the  Central  Box  &  Package  Company,  of  Omaha,  Nebr., 
at  whose  direction  complainant  shipped  them  to  consignees  at  the 
destinations  named.  It  was  testified  that  the  freight  charges  were 
paid  in  the  first  instance  by  the  consignees,  but  were  deducted  from 
the  invoices  in  the  settlements  between  the  consignees  and  the  Central 
Box  &  Package  Company.  Complainant's  witness  stated  that  it  had 
guaranteed  the  Central  Box  &  Package  Company  that  the  rate  would 
not  exceed"  that  on  lumber,  but  he  was  very  positive  that  complainant 
had  not  paid  the  freight  charges  to  the  Central  Box  &  Package  Com- 
pany. He  also  stated  that  any  reparation  awarded  to  complainant 
would  be  turned  over  to  the  Central  Box  &  Package  Company. 

We  find  that  the  rates  assailed  were  unreasonable  to  the  extent  that 
they  exceeded  the  rates  contemporaneously  maintained  by  defendants 
on  yellow-pine  lumber,  in  carloads,  from  Evergreen  to  the  same 
destinations.  We  further  find  that  as  complainant  did  not  bear  the 
charges  for  the  transportation  it  is  not  entitled  to  an  award  of  repara- 
tion.   The  complaint  will  accordingly  be  dismissed. 
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No.  10086. 
'    TULL  &  GIBBS 

V. 

NORFOLK  &  WESTERN  RAILWAY  COMPANY  ET  AL. 


Submitted  December  5,  1918.    Decided  July  7,  1010. 


Charges  on  a  shipment  of  furniture  from  Martinsville,  Va.,  to  Spokajife,  Wash., 
found  unreasonable  to  the  extent  indicated.    Reparation  awarded. 

M.  J.  Luhy  for  complainant. 
A.  C.  Spencer  for  defendants. 

Report  of  the  Commission. 

Drv'isiON  3,  Commissioners  Hall,  Aitchison,  and  Eastman. 

By  Division  3 : 

Complainant,  a  corporation,  alleges  that  the  charges  collected  on  a 
shipment  of  furniture  forwarded  from  Martinsville,  Va.,  to  Spokane, 
Wash.,  in  October,  1914,  were  unreasonable  and  unduly  prejudicial 
and  asks  for  reparation.  Throughout  this  report  rates  are  stated  in 
amounts  per  100  pounds. 

The  shipment  consisted  of  dressers  and  chiffoniers,  invoice  value 
$20  each,  for  which  a  50- foot  car  was  ordered.  No  car  of  that  size 
was  available  at  the  time  and  two  36-foot  cars  were  furnished  and 
used.  Notations  to  this  effect  appear  on  the  expense  bill  and  bill  of 
lading.  One  car  contained  9,700  pounds  and  the  other  6,900  pounds. 
The  dunnage  weighed  670  pounds,  for  500  of  which  there  was  free 
allowance.  The  shipment  moved  as  routed  over  defendants'  lines  by 
way  of  Memphis,  Tenn.,  and  charges  aggregating  $402.56  were  col- 
lected, based  on  a  rate  of  66  cents  applied  to  a  minimum  weight  of 
21,600  pounds  to  Cairo,  and  a  rate  of  $1.30  and  a  minimum  weight  of 
20,000  pounds  beyond. 

At  the  time  of  movement  a  joint  rate  of  $1.63,  minimum  20,000 
pounds,  applied  from  Martinsville  to  Spokane  over  the  route  of 
movement  on  furniture  of  the  kind  shipped.  The  20,000  pounds 
minimum  applied  to  cars  of  all  sizes,  but  there  was  no  "  two-for-one  " 
rule  in  connection  with  this  rate.  The  charges  on  the  two  cars  at  this 
rate  and  minimum  weight  would  have  been  $652.  Defendants'  tariffs 
provided  for  the  application  through  any  Mississippi  River  gateway 
of  the  lowest  combination  through  any  gateway  if  it  resulted  in  a 
lower  charge  than  the  joint  rate.  The  lowest  combination  was  com- 
posed of  rates  of  66  cents  from  Martinsville  to  Cairo,  with  minima 
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graduated  from  12,000  pounds  for  cars  36  feet  6  inches  and  under  in 
length  to  21,600  pounds  for  50-foot  cars,  and  $1.30  from  Cairo  to 
destination  with  a  minimum  of  20,000  pounds  for  a  car  of  any  size, 
Two-for-one  rules  were  in  effect  in  connection  with  each  of  these  rates, 
but  it  was  provided  that  the  two  cars  should  be  used  on  the  basis  of 
the  minimum  prescribed  for  the  cars  ordered.  The  charges  collected 
were  legally  applicable. 

On  behalf  of  complainant  it  was  testified  that  the  entire  shipment 
could  have  been  loaded  into  the  50-foot  car  ordered  and  that  had  such 
a  car  been  furnished  or  a  two-for-one  rule  applied  in  connection  with 
the  $1.63  rate  the  charges  would  have  been  $326.  Separation  is  sought 
on  this  basis.  Generally  the  minimum  on  this  kind  of  furniture  is 
12,000  pounds  for  a  36-foot  car.  The  proposed  consolidated  classi- 
fication provides  for  graduated  minima  ranging  from  12,000  pounds 
for  cars  36  feet  6  inches  in  length  to  19,440  pounds  for  cars  50  feet  6 
inches  in  length.  Complainant  observes  that  at  the  time  of  move- 
ment defendants  maintained  the  two-for-one  rule  in  connection  with 
commodity  rates  on  furniture  with  a  flat  minimum  applicable  to  a 
car  of  any  size,  from  southeastern  points,  including  Martinsville,  to 
Pacific  coast  terminals,  as  well  as  from  all  groups  west  of  Chicago  to 
Spokane. 

Where  there  is  a  uniform  minimum  for  cars  of  all  lengths,  as  in 
this  case,  the  carrier  is  not  required  to  furnish  a  car  of  any  specified 
length,  but  is  under  the  duty  of  establishing  a  minimum  weight  that 
can  be  reasonably  loaded  into  a  car  of  the  size  furnished.  The  record 
is  clear  that  it  would  have  been  physically  impossible  to  load  this 
shipment  into  a  36- foot  car. 

We  find  that  the  charges  assessed  were  unreasonable  to  the  extent 
that  they  exceeded  charges  based  on  the  rate  of  $1.63  and  minimum 
weight  of  20,000  pounds  which  would  have  applied  had  defendants 
furnished  a  proper  sized  car.  We  further  find  that  complainant  paid 
and  bore  the  charges  herein  found  unreasonable;  that  it  has  been 
damaged  in  the  amount  of  the  difference  between  the  charges  paid 
and  those  found  reasonable,  and  that  it  is  entitled  to  reparation  in 
the  sum  of  $76.56,  with  interest.  The  Director  Greneral  has  not. been 
made  a  defendant  and  no  order  for  the  future  will  be  entered. 
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No.  10257. 

ORANGE  RICE  MILLING  COMPANY 

V. 

DIRECTOR  GENERAL,  TEXAS  &  NEW  ORLEANS 
RAILROAD  COMPANY,  ET  AL. 


Submitted  March  5,  1910,    Decided  June  21,  1919. 


Rate  charged  on  two  carloads  of  rice  bran  from  Iota  and  Welsh,  La.,  to  Chil- 
dress, Tex.,  found  unreasonable  to  the  extent  that  it  exceeded  or  may  exceed 
the  aggregate  of  the  Intermediate  rates  subject  to  the  act  to  regulate  com- 
merce contemporaneously  in  effect  over  the  route  of  movement.  Reparation 
awarded  and  reasonable  maximum  rate  prescribed. 

H.  S.  UHommedieu  for  complainant. 

H.  M.  Garwood  and  E.  H,  Thornton  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 
By  Division  3 : 

Complainant  is  a  corporation  engaged  in  rice  milling  at  Orange, 
Tex.  By  complaint  seasonably  filed  it  alleges' that  the  rate  charged 
on  two  carloads  of  rice  bran  shipped  from  Iota  and  Welsh,  La.,  to 
Childress,  Tex.,  November  30,  1917,  and  January  26,  1918,  respec- 
tively, was  unreasonable  to  the  extent  that  it  exceeded  the  aggregate 
of  the  intermediate  rates  contemporaneously  in  effect  over  the  route 
of  movement.  It  asks  for  reparation  and  the  establishment  of  a 
reasonable  rate.  Rates  are  stated  throughout  this  report  in  cents 
per  100  pounds. 

The  shipments,  weighing  40,000  and  50,052  pounds,  respectively, 
moved  over  the  Louisiana  Western,  the  Texas  &  New  Orleans,  and 
the  Houston  &  Texas  Central  railroads  and  the  Fort  Worth  &  Denver 
City  Railway.  Charges  were  collected  on  the  Iota  shipment  in  the 
sum  of  $292,  and  on  the  Welsh  shipment  in  the  sum  of  $365.38,  plus 
war  taxes,  at  the  applicable  joint  class  B  rate  of  73  cents,  governed 
by  the  western  classification.  The  intermediate  rates  contempo- 
raneously in  effect  over  the  route  of  movement  were  commodity  rates 
of  25.5  cents,  from  Iota  and  Welsh  to  Quanah,  Tex.,  and  an  inter- 
state distance  commodity  rate  of  5  cents  beyond,  a  total  of  30.5 
cents.  This  departure  from  the  provisions  of  the  fourth  section 
was  and  is  protected  by  an  appropriate  fourth  section  application, 
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which  was  not  heard  with  this  case.  On  June  25,  1918,  the  73-cent 
rate  was  increased  to  91.5  cents  and  the  combination  on  Quanah  was 
increased  to  38.5  cents,  pursuant  to  General  Order  No.  28  of  the 
Director  General  of  Railroads. 

Defendants'  witness  testified  that  there  was  practically  no  move- 
ment of  rice  bran,  in  carloads,  to  Childress  prior  to  November,  1917, 
and  that  there  had  been  no  demand  for  the  establishment  of  com- 
modity rates. 

Complainant  is  not  a  party  to  the  transportation  records  in  con- 
nection with  the  Iota  shipment  but  stated  that  the  shipment  was 
made  for  its  account,  that  it  is  the  real  party  in  interest,  and  that  it 
paid  and  boje  the  charges. 

We  find  that  the  rate  assailed  was  unreasonable  to  the  extent  that 
it  exceeded  30.5  cents  per  100  pounds  and  that  the  present  rate  is, 
and  for  the  future  will  be,  unreasonable  to  the  extent  that  it  exceeds 
or  may  exceed  the  aggregate  of  the  intermediate  rates  subject  to  the 
act  to  regulate  commerce  contemporaneously  in  effect  over  the  route 
of  movement;  that  complainant  made  the  shipments  as  described 
and  paid  and  bore  the  charges  thereon ;  that  it  has  been  damaged  to 
the  extent  of  the  difference  between  the  charges  paid  and  those  that 
would  have  accrued  on  the  basis  herein  found  reasonable;  and  that 
it  is  entitled  to  reparation  in  the  sum  of  $382.72,  with  interest. 

Following  Zelmicker  Supply  Co.  v.  S.  Ry.  Co.^  53  I.  C.  C,  308,  we 
hold  that  we  are  without  power  to  order  refund  of  war  taxes  and  may 
not  properly  include  in  an  award  of  reparation  the  amount  so  paid, 
computed  on  the  published  rate,  in  excess  of  what  the  war  tax  would 
have  been  if  computed  on  the  rate  which  we  subsequently  find  would 
have  been  reasonable. 

An  appropriate  order  will  be  entered* 
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No.  10379. 
DIETZ  LUMBER  COMPANY 

V. 

DIRECTOR   GENERAL,   MONROE   &   TEXAS   RAILROAD 

COMPANY,  ET  AL. 


Submitted  March  22,  1919.    Decided  June  21,  1919. 


Rate  on  two  carloads  of  yellow-pine  lumber  from  Lenwil,  La.,  to  Ash  Grove, 
Kans.,  found  to  have  been  unreasonable.    Reparation  awarded. 

C.  E.  ChUde  and  P,  P.  Murray  for  complainant. 
James  M.  Chancy  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 
By  Division  3: 

Complainant,  a  corporation*  engaged  in  the  lumber  business  at 
Omaha,  Nebr.,  alleges  by  complaint  filed  November  14,  1918,  as 
amended,  that  unreasonable  charges  were  collected  on  two  carloads 
of  yellow-pine  lumber  shipped  November  18  and  December  9,  1916, 
from  Lenwil,  La.,  to  Ash  Grove,  Kans.,  and  asks  for  reparation. 
Rates  are  stated  throughout  this  report  in  cents  per  100  pounds. 

Ash  Grove  is  a  local  station  on  the  Salina  Northern  Railroad,  49 
miles  north  of  Salina,  Kans.  The  Salina  Northern  extends  from 
Salina,  where  it  connects  with  the  Union  Pacific  and  the  Missouri 
Pacific  railroads,  and  the  Atchison,  Topeka  &  Santa  Fe  and  the 
Chicago,  Rock  Island  &  Pacific  railways,  to  Osborne,  Kans.,  where 
it  connects  with  a  branch  line  of  the  Missouri  Pacific  Railroad,  a 
total  distance  of  81  miles.  Tlie  shipments  moved  over  the  Monroe  & 
Texas  Railroad  to  Alpena,  La.,  Vicksburg,  Shreveport  &  Pacific  Rail- 
road to  Monroe,  La.,  St.  Louis,  Iron  Mountain  &  Southern  and 
Missouri  Pacific  railways,  now  the  Missouri  Pacific  Railroad,  to 
Salina,  and  Salina  Northern  beyond.  They  aggregated  106,700 
pounds  on  which  charges  were  collected  in  the  sum  of  $407.87 
exclusive  of  war  tax.  The  rate  legally  applicable  was  38  cents,  com- 
posed of  a  joint  commodity  rate  of  28.5  cents  to  Salina  and  a  local 
distance-commodity  rate  of  9.5  cents  beyond.  The  shipments  were 
overcharged  $2.41. 
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Joint  rates  on  lumber  from  Lenwil  were  first  established  to  points 
on  the  Salina  Northern  as  far  north  of  Salina  as  Lincoln  Center, 
Kans.,  a  distance  of  35  miles  and  embracing  six  stations,  on  October 
5,  1915,  upon  the  completion  of  that  portion  of  the  railroad.  These 
rates  were  graded  from  the  28.5-cent  rate  to  Salina  to  33  cents  at 
Lincoln  Center,  which  is  a  junction  point  with  the  Union  Pacific, 
and  to  which  point  in  connection  with  the  Union  Pacific,  a  rate  of 
33  cents  was  already  in  eflFect  from  Lenwil.  The  Salina  Northern 
was  not  completed  through  Ash  Grove  to  Osborne  until  the  fall  of 
1916,  and  on  October  23,  1916,  the  question  of  establishing  rates  to 
the  remaining  points  on  that  line  was  taken  up  with  the  various 
southwestern  carriers.  Effective  December  20,  1916,  on  short  notice, 
the  33-cent  rate  was  also  established  on  lumber  from  Lenwil  to  all 
points  on  the  Salina  Northern  north  of  Lincoln  Center,  including 
Ash  Grove. 

Complainant  shows  that  at  the  time  the  shipments  moved  a  rate 
of  33  cents  upon  the  basis  of  which  it  asks  reparation,  applied  on 
this  traffic  from  Lenwil  to  points  on  other  lines  in  the  same  general 
territory  as  Ash  Grove,  including  Osborne  on  the  Missouri  Pacific, 
for  distances  ranging  from  756  to  1,053  miles,  with  ton-mile  earnings 
ranging  from  6.3  to  8.7  mills.  The  38-cent  rate  applicable  to  Ash 
Grove,  847  miles  over  the  route  of  movement,  earned  about  9  mills 
per  ton-mile;  the  33-cent  rate  would  have  earned  about  7.8  mills 
per  ton-mile.  Complainant  also  cites  rates  of  5.5  cents  applying  for 
a  distance  of  60  miles  over  the  Missouri  Pacific  on  traffic  moving 
wholly  within  the  state  of  Kansas  and  also  on  traffic  moving  within 
the  state  of  Kansas  which  originated  at  or  was  destined  to  a  point 
outside  of  that  state.  This  scale  of  rates  was  also  in  force  on  the 
Salina  Northern  on  intrastate  business  when  the  shipments  moved. 
Had  it  applied  on  traffic  orighiating  outside  of  the  state  of  Kansas, 
the  Salina  combination  would  have  been  34  cents. 

Defendants  testify  that  it  was  necessary  to  correspond  with  about 
fifty  interested  carriers,  exclusive  of  tap  lines^,  before  any  joint  rate 
could  be  established  to  Ash  Grove  and  other  points  on  the  new  exten- 
sion of  the  Salina  Northern  north  of  Lincoln  Center;  that  the  sup- 
plement to  agent  Leland's  tariff  naming  the  subsequently  established 
33-cent  rate  to  Ash  Grove  was  compiled  prior  to  the  movement  of 
the  last  shipment  and  beai^s  an  issuing  date  of  December  9,  1916,  but 
that  it  was  impossible  to  have  the  publication  printed,  bound,  and 
distributed  to  become  effective  prior  to  December  20,  1916.  They 
point  out  that  the  38-cent  rate  was  applicable  from  and  to  the  points 
in  question  over  various  other  routes  for  distances  ranging  from  856 
to  1,088  miles,  and  state  that  but  for  the  long-and-short-haul  rule  of 
the  fourth  section  Ash  Grove  would  not  have  been  accorded  the 
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33-cent  rate ;  also  that  Lenwil  is  in  the  northern  part  of  a  large 
group  of  lumber-producing  points  taking  the  same  rate  to  Ash 
Grove  and  that  the  average  distance  from  this  group  to  Ash  Grove 
is  at  least  150  miles*  greater  than  from  Lenwil. 

The  33-cent  rate  subsequently  established  remained  in  effect  until 
June  25, 1918,  when  it  was  increased  pursuant  to  General  Order  No. 
28  issued  by  the  Director  General  of  Railroads. 

We  find  that  the  rate  applicable  was  unreasonable  to  the  extent 
that  it  exceeded  33  cents  per  100  pounds ;  that  complainant  made  the 
shipments  as  described  and  paid  and  bore  the  charges  thereon  in 
excess  of  those  that  would  have  accrued  on  the  basis  herein  found 
reasonable;  that  it  has  been  damaged  in  the  amount  of  such  charges 
and  is  entitled  to  reparation  in  the  sum  of  $55.76,  with  interest. 

An  appropriate  order  will  be  entered. 
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No.  10288. 
EQUITABLE  POWDER  MANUFACTURING  COMPANY 

DIRECTOR  GENERAL,  YAZOO  &  MISSISSIPPI  VALLEY 

RAILROAD  COMPANY,  ET  AL. 


Submitted  April  11,  1919.    Decided  July  2,  1919. 


Rate  on  Imported  nitrate  of  soda,  in  carloads,  from  New  Orleans,  La.,  and  Pen- 
sacola,  Fla.,  to  Fenn,  Ark.,  not  found  unreasonable,  but  found  unduly 
prejudicial  as  compared  with  the  rates  from  the  same  points  of  origin  to 
Joplin,  Carl  Junction,  and  Atlas,  Mo.,  and  Turck  and  Pittsburg,  Kans. 
Undue  prejudice  ordered  removed.     Reparation  denied. 

J.  L.  Donnelly  for  complainant. 
C.  S,  Burg  for  defendants. 

Report  or  the  Commission. 

Division  1,  Commissioners  McChord,  Meyer,  and  Aitchison. 

By  Division  1 : 

By  its  complaint  filed  October  19,  1918,  as  amended,  complainant, 
a  corporation  operating  a  powder  mill  at  Fenn,  Ark.,  alleges  that 
the  defendants'  rate  on  nitrate  of  soda,  in  carloads,  imported  from 
Chile,  from  Nev^  Orleans,  La.,  and  Pensacola,  Fla.,  to  Fenn,  was 
and  is  unreasonable,  unjustly  discriminatory,  and  unduly  preju- 
dicial as  compared  with  the  rate  on  like  traflSc  from  the  same  points 
of  origin  to  more  distant  points  in  Kansas  and  Missouri,  and  in 
violation  of  the  long-and-short-haul  rule  of  the  fourth  section.  It 
asks  reparation  on  numerous  shipments  moving  subsequent  to  Au- 
gust 2,  1917,  and  the  establishment  of  a  reasonable  and  nonpreju- 
dicial rate  for  the  future.  At  the  hearing  complainant  sought  to 
amend  the  complaint  to  allege  specifically  a  violation  of  section  1, 
to  which  amendment  defendants  objected,  urging  that  the  complaint 
was  not  sufficient  to  place  them  on  notice  of  such  an  issue.  The 
objection  is  not  sustained.  Rates  are  stated  hereinafter  in  amounts 
per  100  pounds,  and,  except  as  otherwise  noted,  are  those  in  effect 
prior  to  June  25,  1918,  on  which  date  they  were  increased  pursuant 
to  General  Order  No.  28  of  the  Director  General  of  Railroads. 

Fenn  is  a  local  point  on  the  St.  Louis-San  Francisco  Railway, 
hereinafter  styled  the  Frisco,  5  miles  south  of  Fort  Smith,  Ark.,  and 
on  this  traffic  takes  the  Fort  Smith  rates.    Competitive  powder  mills 
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referred  to  by  complainant  are  located  at  Joplin,  Carl  Junction,  and 
Atlas,  Mo.,  and  Turck  and  Pittsburg,  Kans. 

Nitrate  of  soda,  imported  from  Chile,  is  the  principal  ingredient 
used  by  complainant  and  its  competitors  in  the  so-called  Joplin 
district  in  the  manufacture  of  black  powder.  Effective  November 
15,  1909,  rates  of  27  and  29  cents,  minimum  50,000  pounds  (except 
where  marked  capacity  of  car  is  less,  in  which  event  the  marked 
capacity  will  govern),  were  established  on  this  traffic  from  New 
Orleans  to  Fort  Smith  and  Fenn  and  from  Pensacola  to  Jgplin, 
respectively.  Subsequently  the  Joplin  rate  was  increased  to  30 
cents  and  extended  to  the  other  competitive  points,  and  effective 
March  1,  1913,  the  rate  to  Fort  Smith  was  increased  to  28  cents. 
The  relative  adjustment  remained  unchanged  until  April,  1917,  when 
with  no  change  in  the  rate  to  Fort  Smith  or  Fenn  the  rate  to  each  of 
the  competitive  points  was  reduced  to  20  cents,  minimum  60,000 
pounds.  The  present  rates  are  25  cents  to  those  points  and  35  cents 
to  Fenn  and  Fort  Smith,  representing  increases  pursuant  to  General 
Order  No.  28. 

These  rates  apply  over  numerous  routes.  The  short  route  from 
New  Orleans  to  Fort  Smith  and  Fenn  is  by  way  of  the  Louisiana 
Railway  &  Navigation  Company,  Shreveport,  La.,  and  the  Kansas 
City  Southern  Railway  by  way  of  Spiro,  Okla.,  573  miles  to  Fort 
Smith,  and  578  miles  to  Fenn  by  way  of  the  Frisco  beyond  Fort 
Smith.  The  short  route  from  New  Orleans  to  Joplin,  which  does 
not  differ  materially  in  distance  from  the  short  routes  to  the  other 
grouped  points,  is  by  way  of  the  Louisiana  Railway  &  Navigation 
Company  to  Shreveport  and  the  Kansas  City  Southern  beyond,  712 
miles.  Traffic  over  this  route  does  not  move  through  Fort  Smith  or 
Fenn  but  passes  through  Spiro,  17  miles  west  of  Fort  Smith.  The 
shortest  route  from  New  Orleans  to  Joplin  via  which  traffic  would 
move  through  Fenn  and  Fort  Smith  is  by  way  of  the  Louisiana  Rail- 
way &  Navigation  Company  to  Alexandria,  La.,  Louisiana  &  Ar- 
kansas Railway  to  Hope,  Ark.,  and  the  Frisco  beyond,  825  miles.  In 
connection  with  the  Frisco  there  are  also  other  available  routes  via 
which  the  traffic  could  move  from  New  Orleans  to  Joplin  through 
Fort  Smith  and  in  some  instances  also  through  Fenn.  Available 
routes  from  Pensacola  to  Joplin  pass  through  Fort  Smith  but  not 
through  Fenn.  The  maintenance  of  higher  rates  on  this  traffic  to 
Fenn  or  to  Fort  Smith  than  to  more  distant  points  on  the  same  route 
is  not  protected  by  any  fourth  section  application  or  authorized  by  us 
and  is  therefore  unlawful. 

Complainant  contends  that  as  the  20-cent  rate  was  voluntarily  es- 
tablished by  the  carriers  to  these  more  distant  points,  and,  save  for 
the  increase  pursuant  to  General  Order  No.  28,  has  been  continued 
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in  effect  for  substantially  two  years,  it  must  be  accepted  as  estab- 
lishing the  unreasonableness  of  the  28-cent  rate  to  Fenn.  The 
per-car  earning,  based  on  the  latter  rate  and  a  weight  of  75,876 
pounds,  the  average  weight  of  a  number  of  complainant's  shipments, 
is  compared  with  the  minimum  per-car  revenue  under  a  rate  of  50 
cents,  minimum  20,000  pounds,  contemporaneously  maintained  on 
citrus  fruits  and  pineapples  from  New  Orleans  to  Fort  Smith,  but 
the  average  loading  of  those  commodities  is  not  shown. 

Defendants  assert  that  the  present  Joplin  group  rate  is  unduly 
low  to  apply  to  a  commodity  with  a  value  under  normal  conditions 
of  from  $45  to  $50  per  ton  and  which  during  the  past  two  years  has 
had  double  that  value,  particularly  as  the  rates  include  a  handling 
service  for  the  transfer  from  ships  to  cars,  the  charge  for  which  is 
generally  1  cent  per  100  pounds.  Their  witnesses  testified  that  the 
rate  to  Joplin,  Atlas,  and  Pittsburg  was  reduced  at  the  instance  of 
the  Missouri  Pacific  Railroad,  which  serves  those  points,  upon  rep- 
resentations of  the  mills,  since  shown  to  be  without  foundation,  that 
the  existing  differential  over  the  New  Orleans-St.  Louis  rate  was 
too  high  to  permit  competition  with  manufacturers  on  the  Missis- 
sippi River;  and  that  such  action  was  taken  over  the  protest  of 
each  of  the  other  lines  serving  that  territory.  Errors  in  tariff  pub- 
lications are  testified  to  have  been  responsible  for  the  reduction  to 
the  other  points  referred  to.    We  find  little  merit  in  that  claim. 

In  Ft.  Smith  Traffic  Bureau  v.  St.  L.  <&  S.  F.  R.  R.  Co.,  13  I.  C.  C, 
651,  a  proceeding  instituted  in  the  interest  of  the  present  complainant, 
we  considered  the  27-cent  rate  on  this  traffic  from  New  Orleans  to 
Fort  Smith  and  dismissed  the  complaint.  In  that  case  the  reason- 
ableness of  the  rate  was  directly  assailed,  although  the  essential  issue 
was  that  the  tariffs  authorized  the  application  of  a  lower  rate. 

Rates  from  the  Mississippi  River  crossings  and  New  Orleans  to  Fort 
Smith  are,  and  for  years  have  been,  constructed  on  a  differential  basis 
over  Little  Rock,  Ark.,  the  fifth-class  differential  of  7  cents  being 
observed  on  nitrate  of  soda,  rated  fifth  class  in  western  classification. 
In  Arkansas  Fertilizer  Co.  v.  St.  Z.,  /.  M.  <&  S.  Ry.  Co.,  25  I.  C.  C, 
645,  we  dismissed  a  complaint  attacking  the  reasonableness  of  the  then 
rate  of  20  cents  to  Little  Rock.  Based  on  the  average  distance  of  473 
miles  over  routes  there  referred  to,  that  rate  yielded  ton-mile  earnings 
of  about  8.5  mills.  Based  on  various  routes  and  distances  from  New 
Orleans  and  Pensacola  to  Fenn,  shown  in  complainant's  exhibits 
herein,  the  28-cent  rate  yielded  earnings  averaging  8.1  and  4.7  mills  re- 
spectively, while  over  routes  and  distances  shown  to  Joplin  group 
points,  the  20-cent  rate  earned  approximately  5  mills  on  traffic  from 
New  Orleans  and  3.2  mills  on  traffic  from  Pensacola.  Complainant 
testifies  that  this  traffic  only  moves  through  the  farther  distant  port  of 
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Pensacola  during  congestion  at  the  New  Orleans  port.  But  a  con- 
siderable portion  of  its  shipments  moved  from  Pensacola. 

The  record  contains  citations  of  various  rates  from  New  Orleans  to 
Fort  Smith  and  Joplin,  including  those  on  certain  low-grade  traffic, 
such  as  asphalt,  which  rates  are  in  each  instance  higher  than  the  rate 
on  nitrate  of  soda  from  New  Orleans  to  Joplin.  While  the  class 
rates  from  New  Orleans  are  lower  to  Fort  Smith  than  to  certain  of 
these  competitive  points  and  the  first-class  rate  to  Fort  Smith  and 
Joplin  is  the  same,  the  Kansas  City  basis  applies  on  all  classes  to 
Joplin,  the  respective  fifth-class  rates  being  38  cents  to  Joplin  and 
44  cents  to  Fort  Smith. 

The  gravamen  of  the  complaint  is  the  unduly  prejudicial  relation 
of  the  rates  which  defendants  admit  should  be  corrected.  With  a 
view  to  effecting  a  proper  adjustment  and  bringing  the  rates  into 
conformity  with  the  fourth  section  requirement  of  the  act,  defend- 
ants now  propose  to  reestablish  the  former  relation  by  increasing  the 
rates  to  the  Joplin  group.  However,  relying  on  Penna,  R,  R.  Co,  v. 
International  Coal  Co.^  230  U.  S.,  184,  and  other  cases,  they  contend 
that  complainant  has  failed  to  prove  that  it  was  damaged  by  reason 
of  the  adjustment  and  challenge  its  right  to  reparation. 

Complainant  testified  that  approximately  18.5  pounds  of  nitrate 
of  soda  are  used  in  the  manufacture  of  each  25-pound  keg  of  powder ; 
that  the  differentials  of  8  and  10  cents  formerly  and  at  present 
maintained  to  Fenn  over  the  Joplin  group  rate  represent  respec- 
tively a  manufacturing  cost  to  it  of  approximately  1.5  and  1.85 
cents  per  keg  in  excess  of  the  manufacturing  cost  to  which  its  com- 
petitors were  subject.  Complainant  does  not  claim  to  have  lost 
any  business  by  reason  of  the  adjustment,  but,  based  on  its  produc- 
tion of  powder  during  the  years  1917  and  1918,  it  estimates  that  it 
has  been  damaged  during  that  period  in  the  sum  of  $7,970.  While 
this  increased  manufacturing  cost  "is  submitted  only  as  evidence 
of  its  loss  and  not  as  a  measure  of  damage,"  it  contends  that  "  the 
measure  of  its  damages  *  *  *  is  the  difference  between  the  two 
rates."  Certain  other  testimony  of  a  general  nature  is  offered  with 
respect  to  the  competition  met  in  disposing  of  its  finished  product, 
but  it  is  impossible  to  determine  with  certainty  how  much  of  com- 
plainant's damage,  if  any,  was  attributable  to  the  preferential  rate 
adjustment  and  how  much  to  the  legitimate  advantage  of  its  com- 
petitors. 

We  find  that  the  defendants  have  justified  the  reasonableness  of 
the  rate  assailed  in  effect  prior  to  June  25,  1918.  As  to  the  present 
rate,  the  President's  certificate  as  to  the  need  of  revenue  stands 
uncontroverted.  We  further  find  that  the  rate  assailed  was,  prior  to 
June  25,  1918,  unduly  prejudicial  to  Fenn  to  the  extent  that  it 
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exceeded  a  rate  at  least  2  cents  per  100  pounds  lower  than  the  rate 
contemporaneously  maintained  on  like  traffic  from  the  same  points 
of  origin  to  Joplin,  Carl  Junction,  Atlas,  Turck,  and  Pittsburg, 
and  that  the  present  rate  is,  and  for  the  future  will  be,  unduly 
prejudicial  to  Fenn  to  the  extent  that  it  exceeds  or  may  exceed  a 
rate  at  least  2.5  cents  per  100  pounds  lower  than  the  rate  contem- 
poraneously maintained  on  like  traffic  from  the  same  points  of 
origin  to  Joplin,  Carl  Junction,  Atlas,  Turck,  and  Pittsburg.  The 
record  affords  no  basis  for  an  award  of  reparation^  and  the  claim 
thereto  will  be  denied. 
An  appropriate  order  will  be  entered. 
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No.  10382. 

PARTRIDGE  LUMBER  COMPANY 

V. 

DIRECTOR  GENERAL,  CHICAGO,  ST.  PAUL,  MINNEAP- 
OLIS &  OMAHA  RAILWAY  COMPANY,  ET  AL. 


Sulnnitted  June  6, 1919.    Decided  June  21, 1919. 


Rate  on  sawdust,  in  carloads,  from  Minneapolis,  Minn.,  to  Cherokee,  Iowa, 
found  unreasonable  to  the  extent  that  it  exceeded  and  exceeds  the  aggre- 
gate of  the  intermediate  rates,  subject  to  the  act  to  regulate  commerce, 
contemporaneously  in  effect  over  the  route  of  movement.  Reparation 
awarded* 

Norman  E.  Boucher  for  complainant. 
R.  L.  Kennedy  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Haix,  Daniels,  and  Eastman. 

Bt  Division  3: 

Complainant  is  a  corporation  engaged  in  the  lumber  business  at 
Minneapolis,  Minn.  By  complaint  seasonably  filed  it  alleges  that 
the  rate  charged  by  defendants  on  two  carloads  of  sawdust  shipped 
February  14,  and  24, 1917,  from  Minneapolis  to  Cherokee,  Iowa,  was 
imreasonable  and  in  violation  of  the  fourth  section  in  that  it  ex- 
ceeded the  aggregate  of  the  intermediate  rates  contemporaneously  in 
effect  to  and  from  Sheldon,  Iowa.  Unjust  discrimination  and  undue 
prejudice  were  also  alleged,  but  these  allegations  were  not  suflSciently 
developed  of  record  and  will  not  be  considered.  Complainant  asks 
for  reparation  and  the  establishment  of  a  reasonable  rate. 

The  shipments,  aggregating  80,500  pounds,  moved  over  the  Chi- 
cago, St.  Paul,  Minneapolis  &  Omaha  Railway  to  Sheldon,  and  the 
Illinois  Central  Railroad  beyond.  Charges  were  collected  in  the 
sum  of  $104.65  at  the  legally  applicable  joint  class  E  rate  of  13  cents 
per  100  pounds.  *  The  intermediate  rates  contemporaneously  in  effect 
on  sawdust,  in  carloads,  were  the  class  E  rate  of  7.5  cents  per  100 
pounds  from  Minneapolis  to  Sheldon,  and  the  Iowa  distance  tariff 
rate  of  3.8  cents  per  100  pounds,  applicable  to  interstate  traffic,  be- 
yond, This  departure  from  the  rule  of  the  fourth  section  was  pro- 
tected by  an  appropriate  application  which  was  heard  in  another 
proceeding  now  pending. 
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The  tariff  naming  the  Iowa  distance  rate  contained  the  following 
restrictive  clause: 

Ilati^  Khrmn  herein  may  he  used  only  when  no  other  rates  apply.  When 
icovemecl  hy  claiwificntion  which  also  contains  distance  rates,  they  will  take 
precedf'nee  over  the  distance  rates  in  such  classification.  They  may  not  be 
ase«l  either  hy  themselves  or  in  conihination  in  preference  to  any  specific  tariff 
rate. 

Defendants'  sole  contention  is  that  this  clause  rendered  the  Iowa 
distance  rates  inapplicable  to  this  traffic.  This  contention,  how- 
ever, is  concluded  by  our  finding  in  Herrick  Refrigerator  cfe  CoU 
Storage  Co.  v.  C.  G,  W.  R.  R.  Co.,  46  I.  C.  C,  421. 

We  find  that  the  rate  assailed  was,  is,  and  for  the  future  will  be, 
unreasonable  to  the  extent  that  it  exceeded  or  may  exceed  the  aggre- 
gate of  the  intermediate  rates  subject  to  the  act  to  regulate  com- 
merce contemporaneously  in  effect  to  and  from  Sheldon;  that  com- 
plainant made  the  shipments  as  described  and  paid  and  bore  the 
charges  thereon ;  that  it  has  been  damaged  to  the  extent  of  the  dif- 
ference between  the  charges  paid  and  those  that  would  have  accrued 
on  the  basis  herein  found  reasonable;  and  that  it  is  entitled  to  repara- 
tion in  the  sum  of  $13.68,  with  interest 

An  appropriate  order  will  be  entered. 
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No.  10385. 

REFINITE  COMPANY 

DIRECTOR  GENERAL  AND  CHICAGO  &  NORTH 
WESTERN  RAILWAY  COMPANY. 


Submitted  March  27,  1919,     Decided  June  25,  19  iO. 


Rate  on  crude  clay,  in  carloads,  from  Buffalo  Gap,  S.  Dak.,  to  Des  Moines,  Iowa, 
found  to  have  been  unreasonable.    Reparation  awarded. 

C.  E.  Childe  for  complainant. 
A.  S,  Brooks  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 
By  Division  3: 

Complainant,  a  corporation  engaged  in  the  manufacture  of  clay 
products  at  Omaha,  Nebr.,  as  successor  in  interest  to  the  Des  Moines 
Refining  Company,  seeks  reparation,  alleging  by  complaint  filed 
January  2,  1919,  that  the  rate  charged  by  the  Chicago  &  North 
Western  Railway  Company,  hereinafter  called  the  North  Western, 
on  four  carloads  of  crude  clay  shipped  from  Buffalo  Gap,  S.  Dak., 
to  Des  Moines,  Iowa,  January  28,  February  8,  and  March  6,  1917, 
was  unreasonable  to  the  extent  that  it  exceeded  22  cents  per  100 
pounds,  the  rate  subsequently  established.  Unless  otherwise  indi- 
cated, rates  hereinafter  mentioned  are  in  cents  per  100  pounds. 

Tho  shipments,  weighing  87,500,  67,100,  78,600,  and  86,100  pounds, 
moved  over  the  North  Western  through  Blair,  Nebr.,  a  distance  of 
671  miles.  Charges  aggregating  $925.97  were  collected  at  the  appli- 
cable class  E  rate  of  29  cents,  minimum  40,000  pounds,  governed  by 
the  western  classification.  On  March  8, 1917,  subsequent  to  the  move- 
ment, the  North  Western  established  a  commodity  rate  of  22  cents, 
minimum  80,000  pounds,  from  and  to  these  points.  The  earnings 
under  the  rate  charged  were  8.64  mills  per  ton -mile,  and  based  on  the 
loading,  from  29  to  37.8  cents  per  car-mile;  under  the  subsequently 
established  rate,  6  56  mills  per  ton-mile  and  from  26.2  to  28.7  cents 
per  car-mile. 

At  the  time  of  movement  the  North  Western  maintained  distance 
commodity  rates  of  19  cents  on  clay,  stone,  gravel,  and  sand,  in  car- 
loads, for  distances  of  700  miles,  between  points  in  Illinois,  Iowa, 
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Minnesota,  North  Dakota,  and  South  Dakota  on  the  one  hand  and 
points  in  Iowa,  Minnesota,  North  Dakota,  South  Dakota,  Wisconsin, 
and  Michigan  on  the  other ;  a  class  E  distance  rate  of  23.3  cents  for 
the  same  distance  between  points  in  Iowa  and  Nebraska  and  also  be- 
tween Iowa  points  and  points  in  South  Dakota  on  its  Bonesteel 
branch ;  and  a  distance  commodity  raCe  of  22  cents  on  brick  for  800- 
mile  hauls  between  points  in  Iowa  and  South  Dakota.  Other  com- 
parisons offered  by  complainant  show  rates  maintained  by  the  North 
Western  on  soft  coal,  iron  ore,  and  crude  asbestos  rock,  ranging 
from  $2.90  to  $5  per  net  ton  between  various  points  in  South  Dakota, 
Nebraska,  Wyoming,  and  Minnesota,  for  distances  ranging  from  528 
to  862  miles,  with  ton-mile  earnings  of  from  3.94  to  6.65  mills.  The 
crude  clay  in  question  is  said  to  possess  no  commercial  value  in  the 
ground,  but  is  valued  at  about  1  cent  per  pound  aboard  cars,  which 
represents  the  digging  and  loading  cost. 

Defendants  urge  that  the  shipments  passed  through  a  sparsely 
settled  territory,  with  varying  grades;  that  the  rate  charged  was 
not  unreasonable ;  and  that  the  reduction  from  29  to  22  cents  was  the 
result  of  complainant's  urgent  solicitation.  They  observe  that  we 
have  prescribed  rates  of  28  cents  on  clay,  in  carloads,  for  distances 
of  from  400  to  600  miles  from  Shreveport,  La.,  to  Texas  points,  from 
Oklahoma  to  Texas  points,  and  from  Minneapolis,  Minn.,  to  North 
and  South  Dakota  points ;  also  rates  of  33  cents  for  hauls  of  365  miles 
from  Houston,  Tex.,  to  Louisiana,  and  for  hauls  of  500  miles  from 
Memphis,  Tenn.,  to  Arkansas  and  Louisiana.  On  June  25,  1918, 
pursuant  to  General  Order  No.  28,  issued  by  the  Director  General  of 
Railroads,  the  22-cent  rate  was  increased  to  27.5  cents,  the  present 
rate. 

We  find  that  the  rate  assailed  was  unreasonable  to  the  extent  that 
it  exceeded  the  subsequently  established  rate  of  22  cents  per  100 
pounds,  minimum  80,000  pounds ;  that  the  Des  Moines  Refining  Com- 
pany made  the  shipments  as  described;  that  it  paid  and  bore  the 
charges  thereon;  that  it  has  been  damaged  to  the  extent  that  the 
charges  paid  exceeded  those  that  would  have  accrued  at  the  rate 
herein  found  reasonable ;  and  that  complainant,  or  other  lawful  suc- 
cessor in  interest  to  the  Des  Moines  Refining  Company,  is  entitled 
to  reparation  in  the  sum  of  $192.05,  with  interest. 

An  appropriate  order  will  be  entered. 
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No.  10412. 
REYNOLDS  TOBACCO  COMPANY 

V. 

PENNSYLVANIA  RAILROAD   COMPANY,  DIRECTOR 

GENERAL,  ET  AL. 


Suhmitted  March  17,  1019.    Decided  June  21,  1910. 


Charges  on  certain  carloads  of  tin  foil  from  New  York,  N.  Y.,  to  Winston- Salem, 

N.  C,  found  unreasonable.    Reparation  awarded. 

e/.  L.  Graham  and  S.  Clay  Williams  for  complainant. 
Burton  Craige  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 
Bt  Division  3: 

Complainant  is  a  corporation  engaged  in  the  manufacture  of  to- 
bacco and  cigarettes  at  Winston- Salem,  N.  C.  By  complaint  season- 
ably filed  it  alleges  that  the  rate  of  83  cents  per  100  pounds  charged 
by  defendants  on  31  carloads  of  tin  foil  shipped  from  New  York, 
N.  Y.,  to  Winston-Salem,  between  July  11  and  November  28,  1917, 
was  unreasonable  and  unduly  prejudicial  to  the  extent  that  it  ex- 
ceeded a  rate  of  55  cents  subsequently  established.  It  asks  for  repa- 
ration only.    Rates  are  stated  in  this  report  in  cents  per  100  pounds. 

The  shipments,  each  of  which  weighed  more  than  30,000  pounds, 
aggregated  1,667,733  pounds.  They  moved  via  the  Pennsylvania 
Railroad  to  Harrisburg,  Pa.,  Cumberland  Valley  Railroad  to  Hagers- 
town,  Md.,  and  Norfolk  &  Western  Railway  beyond,  and  charges 
were  collected  thereon  in  the  sum  of  $13,842.17  at  the  second-class 
rate  of  83  cents,  any  quantity,  applicable  under  the  governing  south- 
em  classification.  Contemporaneously  the  official  and  western  classi- 
fications rated  tin  foil,  in  carloads,  fourth  class. 

Prior  to  July  11, 1917,  complainant's  shipments  moved  via  a  water- 
and-rail  route  comprising  the  line  of  the  Old  Dominion  Steamship 
Company  to  Norfolk  and  various  rail  carriers  beyond,  includ- 
ing the  Norfolk  &  Western,  at  a  commodity  rate  of  47  cents, 
which  was  the  same  as  the  fourth-class  rate  via  that  route.  Com- 
plainant testified  that  embargoes  growing  out  of  labor  troubles  at 
New  York  and  Norfolk  necessitated  the  forwarding  of  these  ship- 
ments all  rail;  and  it  appears  that,  upon  discovering  that  no  com- 
modity rate  applied  all  rail,  complainant  immediately  requested  the 
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carriers  to  establish  an  all-rail  commodity  rate  of  55  cents,  or  the 
fourth-class  differential  of  8  cents  higher  than  the  water-and-rail 
rate  which,  it  was  testified,  is  in  accordance  with  the  usual  basis  for 
constructing  all-rail  commodity  rates  into  this  territory.  While  the 
carriers  did  not  establish  the  specific  commodity  rate  requested  by 
complainant,  they  effected  the  same  result  by  amending  the  excep- 
tions to  the  southern  classification  on  January  10,  1918,  to  provide 
fourth-class  rating,  minimum  30,000  pounds,  on  tin  foil,  in  carloads, 
destined  to  Carolina  territory.  The  movement  of  tin  foil,  in  carloads, 
into  southern  classification  territory  south  of  Bichmond,  Va.,  is  said 
to  be  confined  to  a  few  points  in  the  Carolinas. 

At  the  time  of  movement  an  all-rail  commodity  rate  of  28  cents, 
minimum  30,000  pounds,  applied  on  tin  foil,  in  carloads,  from  New 
York  to  Richmond,  at  which  latter  point  competitors  of  complainant 
are  located. 

Defendants  stated  at  the  hearing  that  they  were  willing  to  make 
reparation  on  the  basis  of  the  subsequently  established  rate.  The 
consignor  prepaid  the  freight  charges,  but  the  charges  in  excess  of 
those  accruing  on  basis  of  47  cents  per  100  pounds  were  ultimately 
borne  by  complainant,  the  consignee. 

We  find  that  the  transportation  charges  collected  were  unrea- 
sonable to  the  extent  that  they  exceeded  the  charges  that  would  have 
accrued  at  a  rate  of  55  cents  per  100  pounds;  that  complainant  made 
the  shipments  as  described  and  paid  and  bore  the  charges  thereon; 
that  it  has  been  damaged  to  the  extent  of  the  difference  between  the 
charges  paid  and  those  that  would  have  accrued  on  the  basis  herei)i 
found  reasonable;  and  that  it  is  entitled  to  reparation  in  the  sum 
of  $4,669.64,  with  interest. 

War  taxes  in  excess  of  those  which  would  have  accrued  on  the 
basis  of  the  rate  found  reasonable  were  collected  on  some  of  the 
shipments.  Following  Zelnicker  Supply  Co.  v.  S,  Ry.  Co.^  53  I.  C.  C, 
308,  we  hold  that  we  are  without  power  to  order  refund  of  war 
taxes  and  may  not  properly  include  in  an  award  of  reparation  the 
amount  so  paid,  computed  on  the  published  rate,  in  excess  of  what 
the  war  tax  would  have  been  if  computed  on  the  rate  which  we  sub- 
sequently find  would  have  been  reasonable. 

An  order  awarding  reparation  will  be  entered. 
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No.  9823. 
NATIONAL  REFINING  COMPANY  ET  AL. 

V. 

MISSOURI  PACIFIC  RAILROAD  COMPANY. 


Submitted  March  i,  1919,    Decided  July  S,  1919. 


Rate  on  petroleum  and  its  products,  in  carloads,  from  Coffey ville,  Kans.,  to 
Little  Hock,  Ark.,  not  shown  to  have  been  unreasonable.  Complainants 
not  shown  to  have  been  damaged  by  alleged  undue  prejudice,  or  by  the 
maintenance  of  a  lower  rate  from  Ponca  City,  Okla.,  a  farther  distant 
point.    Complaint  dismissed. 

C.  />.  Chamherlin  and  F.  W.  Boltz  for  complainants. 
Henry  G.  Herhel  and  Fred  G.  Wright  for  defendant. 

Report  of  the  Commission. 

Division  3,  Commissioners  Meyer,  Hall,  and  Eastman. 

By  Division  3: 

By  complaint  filed  August  15,  1917,  complainants  allege  that  the 
rate  of  23  cents  per  100  pounds  on  petroleum  and  its  products,  in 
tank-car  loads,  from  Coffeyville,  Kans.,  to  Little  Rock,  Ark.,  was 
unreasonable,  unjustly  discriminatory,  unduly  prejudicial,  and  in 
violation  of  the  long-and-short-haul  provision  of  the  fourth  section 
of  the  act.  They  pray  for  reparation  on  shipments  within  the  statu- 
tory period  and  the  establisliment  of  a  reasonable  rate  for  the  future. 
In  this  report  rates  are  stated  in  cents  per  100  pounds  and  are  those 
in  effect  prior  to  June  25,  1918,  on  which  date  they  were  increased 
pursuant  to  General  Order  No.  28  issued  by  the  Director  General 
of  Railroads.  The  increased  rates  are  not  in  issue  and  the  Director 
General  is  not  a  party  defendant. 

There  was  heard  with  this  case  defendant's  Fifteenth  Section 
Application  No.  1777,  filed  subsequent  to  this  <x)mplaint,  in  which 
authority  was  sought  to  establish  an  additional  rate  group  extending 
from  Joplin,  Mo.,  and  Coffeyville  on  the  east  to  Arkansas  City, 
Kans.,  and  Ponca  City,  Okla.,  on  the  west,  with  a  reduction  in  the 
Coffeyville-Little  Rock  rate  on  this  traffic,  among  others,  from  23  to 
21  cents;  and  an  increase  in  the  rate  from  Ponca  City  from  19  to  21 
cents.  On  March  1,  1919,  this  application  was  withdrawn  at  the 
instance  of  the  Director  General  of  Railroads.  The  rate  of  19  cents 
from  Ponca  City  was  applicable  by  way  of  Coffeyville  and  the  route 
of  movement.    The  maintenance  of  a  higher  rate  on  this  traffic  from 
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Coffeyville  than  from  Ponca  City,  a  farther  distant  point,  was  not 
and  is  not  protected  by  any  fourth  section  application  or  authorized 
by  us,  and  was  and  is  unlawful. 

In  support  of  their  contention  that  the  rate  assailed  was  unreason- 
able, complainants  cited  lower  rates  from  Coffeyville  to  Lincoln, 
Nebr.,  and  Wood  River,  111.;  from  Muskogee,  Okla.,  to  Atchison, 
Kans.;  and  from  Coffeyville,  Wood  River,  Wliiting,  Ind.,  and  Baton 
Rouge,  La.,  to  Memphis,  Tenn.,  but  introduced  no  evidence  tending 
to  show  the  relative  transportation  conditions  as  between  the  rates 
cited  and  the  rate  assailed.  Defendant's  evidence  was  directed  almost 
exclusively  to  the  above-mentioned  fifteenth  section  application. 

In  Merchants  Freight  Bureau  v.  M.  P.  Ry,  Co.^  21  I.  C.  C,  573,  we 
prescribed  a  rate  not  in  excess  of  23  cents  on  petroleum  and  its 
products  from  Coffeyville  to  Little  Rock. 

We  find  that  the  rate  assiiiled  is  not  shown  to  have  been  unreason- 
able. The  record  contains  no  proof  of  damage  resulting  from  the 
alleged  undue  prejudice  or  from  the  fact  that  a  lower  rate  was  in 
effect  from  Ponca  City,  a  farther  distant  point.  Following 
Appalaxihia  Lumber  Co.  v.  Z.  cfi  N.  R.  R,  Co.^  25  I.  C.  C,  193,  and 
I  fen  Biscuit  Co.  v.  C,  B.  <&  Q.  R.  R.  Co.,  50  I.  C.  C,  724,  53  I.  C.  C. 
729,  reparation  is  denied.  An  order  dismissing  the  complaint  will  be 
entered. 

Meyer,  Commissioner ,  dissenting  in  part: 

To  the  extent  to  which  this  case  follows  the  principle  announced  in 
Hen  Biscuit  Co.  v.  C,  B.  &  Q.  R.  R.  Co.,  53  I.  C.  C.  729, 1  dissent  from 
the  conclusions  of  the  majority  for  the  reasons  indicated  in  my  dissent 
therein, 
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No.  10246. 
HERMAN  GROSS 

V. 

DIRECTOR  GENERAL,  ERIE  RAILROAD  COMPANY,  ET  AL. 


Submitted  Februqry  4,  1919,    Decided  June  21,  1919. 


Carload  of  soda  ash  from  Barberton,  Ohio,  to  Shinglehouse,  Pa.,  found  to  have 
been  niisrouted.    Reparation  awarded. 

Charles  C.  Van  De  Boe  for  complainant. 
G.  R,  James  for  Director  General  of  Railroads. 
Charles  H,  Hammond  for  Pittsburg,  Shawmut  &  Northern  Rail- 
road Company. 

G.  M,  Beasor  for  New  York  &  Pennsylvania  Railway  Company. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 

By  Division  3 : 

Complainant  is  engaged  in  manufacturing  glass  bottles  at  Shingle- 
house,  Pa.,  under  the  name  of  Puritan  Glass  Company.  By  com- 
plaint filed  August  31, 1918,  he  alleges  that  the  rate  of  16.6  cents  per 
100  pounds  charged  by  the  defendant  carriers  on  a  carload  of  soda 
ash  shipped  December  11,  1917,  from  Barberton,.  Ohio,  to  Shingle- 
house,  was  unjust  and  unreasonable  to  the  extent  that  it  exceeded 
11.6  cents,  and  asks  for  reparation.  Rates  are  stated  in  cents  par 
100  pounds. 

The  shipment,  weighing  92,900  pounds,  moved  over  the  Erie  Rail- 
road to  Friendship,  N.  Y.,  Pittsburg,  Shawmut  &  Northern  Rail- 
road to  Ceres,  N.  Y.,  and  New  York  ^  Pennsylvania  Railway  be- 
yond. Transportation  charges  were  collected  in  the  sum  of  $154.21 
at  a  rate  of  16.6  cents,  applicable  under  rule  5(b)  of  Tariff  Circular 
18-A,  based  on  a  rate  of  11.6  cents  from  Barberton  through  Ceres  to 
Prosser,  N.  Y.,  and  5  cents  beyond,  plus  a  war  tax  of  $4.63. 

The  consignor  originally  billed  the  shipment  "  Puritan  Glass  Co., 
Destination  Shinglehouse,  State  of  Pa.,  Route,  Erie,  B.  &  S.,  N.  Y.  & 
P.,"  and  inserted  in  the  bill  of  lading  a  rate  of  11.6  cents.  Prior  to 
the  movement  the  bill  of  lading  was  changed  by  inserting  "  Ceres, 
N.  Y.,"  after  "  Puritan  Glass  Co.,"  and  by  substituting  "  P.  S.  &  N.," 
for  "  B.  &  S." 
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Defendants  offered  in  evidence  an  affidavit  of  the  agent  of  the 
initial  carrier  in  which  it  is  stated  that  prior  to  the  movement  he 
advised  the  consignor  that  the  shipment  could  not  be  accepted  and 
the  ll.G-cent  rate  protected  over  the  route  originally  specified,  and 
that  the  route  through  Canisteo,  N.  Y.,  over  which  the  ll.G-cent  rate 
applied,  was  embargoed;  and  that  in  accordance  with  the  consignor's 
instructions  he  altered  the  bill  of  lading  to  read  "  Ceres,  N.  Y.,  notify 
Puritan  Glass  Co.,  Shinglehouse,  Pa.,"  it  being  understood  that  the 
destination  was  intended  to  be  changed  from  Shinglehouse  to  Ceres 
and  that  the  rate  of  11.6  cents,  which  was  not  eliminated  from  the 
billing,  did  not  apply  beyond  Ceres.  Complainant  insists  that  the 
instructions  were  to  route  the  shipment  via  Ceres  to  Shinglehouse. 
It  is  observed  that "  Ceres,  N.  Y."  was  not  inserted  in  the  bill  of  lad- 
ing after  "  Destination,"  but  on  the  line  above  "  Destination  Shingle- 
house, State  of  Pa." ;  that  the  bill  of  lading  did  not  contain  instruc- 
tions to  notify  Puritan  Glass  Company;  and  that  the  shipment 
moved  under  the  corrected  bill  of  lading  through  Ceres  to  Shingle- 
house. 

The  ll.G-cent  rate  did  not  apply  from  Barberton  to  Shinglehouse 

.  over  the  route  originally  designated  by  the  shipper,  or,  as  above 
shown,  over  the  route  of  movement,  nor  did  it  apply  to  Ceres  over  the 
route  as  corrected  because  the  New  York  &  Pennsylvania  Railway 
would  not  participate  in  a  movement  to  Ceres  over  that  route.  But 
this  rate  was  applicable  from  Barberton  to  Shinglehouse  over  the 
Erie  and  Pennsylvania  railroads  to  Olean,  N.  Y.,  Pittsburg,  Shawmut 
&  Northern  to  Ceres,  and  New  York  &  Pennsylvania  beyond.  If  the 
shipment  had  moved  over  this  route  the  transportation  charges  would 
have  been  $107.7G,  and  the  war  tax  $3.23. 

We  find  that  the  Erie  Railroad  t^ompany  misrouted  the  shipment; 
that  the  shipment  was  made  as  described ;  that  complainant  paid  and 
bore  the  charges  thereon  and  was  damaged  by  the  misrouting  to  the 
extent  of  the  difference  between  the  charges  paid  and  those  that 
would  have  accrued  if  the  shipment  had  moved  through  Ceres  by  the 
route  over  which  the  ll.G-cent  rate  applied;  and  that  he  is  entitled 
to  reparation  from  the  Erie  Railroad  Company  in  the  sum  of  $4G.45, 
with  interest.  Following  Zelnicker  Supply  Co.  v.  S.  Ry,  Co.^  53 
I.  C.  C,  308,  we  hold  that  we  are  without  power  to  order  refund  of 
war  taxes,  and  we  also  hold  that  we  may  not  properly  include  in  an 
award  of  reparation  the  amount  so  paid,  computed  on  the  published 
rate,  in  excess  of  what  the  war  tax  would  have  been  if  computed  on 
the  rate  applicable  via  the  route  over  which  we  find  that  the  shipment 
should  have  moved.  But  this  holding  is  not  to  be  construed  as  inter- 
posing any  obstacle  to  refund  of  the  war  tax  on  the  overcharge  in 
accordance  with  regulations  promulgated  by  the  Commissioner  of 
Internal  Revenue. 

An  appropriate  order  will  be  entered. 
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No.  10345. 

MARFIELD  GRAIN  COMPANY 

V. 

DIRECTOR  GENERAL,  CHICAGO,  BURLINGTON  &  QUINCY 

RAILROAD  COMPANY,  ET  AL. 


Submitted  February  24,  1919.    Decided  June  21,  1919. 


Two  carloads  of  wlieat  from  Shlckley  and  Dorchester,  Nebr.  to  Chicago,  111., 
stored  at  Lincoln,  Nebr.,  and  milled  in  transit  at  Aberdeen,  S.  Dak.,  found  to 
have  been  overcharged  and  mlsrouted.    Reparation  awarded. 

T.  A.  McGrath  for  complainant. 
Z.  n.  Lamh  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 

Br  Division  3 : 

Complainant,  a  corporation  engaged  in  the  grain  business  at  Min- 
neapolis, Minn.,  alleges  by  complaint  filed  November  30,  1918,  that, 
by  reason  of  misrouting,  excessive  charges  were  collected  on  two  car- 
loads of  wheat  shipped  in  July,  1918,  from  Dorchester  and  Shickley, 
Nebr.,  stored  at  Lincoln,  Nebr.,  and  forwarded  thence  to  Aberdeen, 
S.  Dak.,  to  be  milled  in  transit  for  Chicago,  111.  It  seeks  reparation 
only.    Rates  are  stated  in  cents  per  100  pounds. 

The  Central  Granaries  Company  consigned  the  shipments  from 
Dorchester  and  Shickley  to  Lincoln  for  storage,  paying  the  ap- 
plicable local  rates.  Thereafter  it  sold  the  wheat  to  complainant 
f.  o.  b.  Lincoln,  and  the  two  shipments,  weighing  82,860  and  80,920 
pounds,  respectively,  were  forwarded  July  23,  1918,  from  Lincoln 
on  order-notify  bills  of  lading  issued  by  the  Chicago,  Burlington  & 
Quincy  Railroad,  hereinafter  styled  the  Burlington.  These  bills  of 
lading  showed  Dorchester  and  Shickley  as  the  points  of  origin  and 

Aberdeen  as  the  destination  and  carried  the  notation  ''  to  be  milled 

■ 

in  transit  for  Chicago." 

The  shipments,  which  were  unrouted,  moved  from  Lincoln  over 
the  Burlington  via  Ashland,  Nebr.,  to  Sioux  City,  Iowa,  thence  over 
the  Great  Northern  Railway  via  Willmar,  Minn.,  to  Aberdeen.  The 
milled  products  moved  from  Aberdeen  to  Chicago  via  the  Chicago, 
Milwaukee  &  St.  Paul  Railway,  hereinafter  termed  the  Milwaukee. 
The  total  rate  charged  for  the  transportation  from  Lincoln  to  Chi- 
cago was  69  cents,  made  up  of  the  Willmar  combination  of  41.5  cents 
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from  Lincoln  to  Aberdeen  and  a  rate  of  27.5  cents  beyond.  When 
the  shipments  moved  defendants'  tariffs  named  rates  of  25.5  and  29.5 
cents  from  Dorchester  and  Shickley,  respectively,  to  Willmar,  under 
which  storage  in  transit  was  permitted  at  Lincoln,  and  a  rate  of  18 
cents  from  Willmar  to  Aberdeen.  Tlie  combination  rates  on  Will- 
mar  of  43.5  cents  from  Dorchester  and  47.5  cents  from  Shickley  were 
applicable  for  that  portion  of  the  transportation  from  the  points  of 
origin  to  Aberdeen.  The  local  rates  to  Lincoln  paid  by  the  Central 
Granaries  Company  were  7  cents  from  Dorchester  and  12  cents  from 
Shickley,  leaving  balances  due  for  the  movement  from  Lincoln  to 
Aberdeen  of  36.5  cents  on  the  Dorchester  shipment  and  35.5  cents  on 
the  Shickley  shipment,  instead  of  the  41.5  cents  collected.  The 
former  was  overcharged  5  cents  per  100  pounds,  or  $41.43,  and  the 
latter  6  cents  per  100  pounds,  or  $48.55. 

At  the  time  of  movement  rates  of  39.5  and  44  cents  applied  from 
Dorchester  and  Shickley,  respectively,  via  the  Burlington  to  Omaha 
and  the  Milwaukee  by  way  of  Aberdeen  to  Chicago,  composed  of 
rates  to  Omaha  of  11.5  cents  from  Dorchester  and  16  cents  from 
Shickley  under  which  storage  was  permitted  at  Lincoln,  and  a  rate 
of  28  cents  from  Omaha  to  Chicago  under  which  milling  in  transit 
was  permitted  at  AT3erdeen.  If  the  shipments  had  been  forwarded 
over  this  route  the  balances  due  for  the  movement  from  Lincoln  to 
Omaha  W'Ould  have  been  4.5  cents  per  100  pounds  on  the  Dorchester 
shipment  and  4  cents  per  100  pounds  on  the  Shickley  shipment. 

The  Aberdeen  Mill  Company,  to  which  complainant  sold  the  wheat 
f.  o.  b.  Omaha,  paid  the  freight  charges  assessed  for  the  transporta- 
tion beyond  Lincoln,  but  charged  back  to  complainant  $671.50,  the 
amount  by  which  the  charges  paid  exceeded  those  that  would  have 
accrued  at  the  28-cent  rate  from  Omaha  to  Chicago.  If  the  ship- 
ments had  been  forwarded  by  way  of  Omaha  complainant  would 
have  been  required  to  pay  only  a  balance  of  $69.66  for  the  move- 
ment from  Lincoln  to  Omaha  at  4.5  cents  per  100  pounds  on  the 
Dorchester  shipment  and  4  cents  per  100  pounds  on  the  Shickley 
shipment. 

The  Burlington  admits  liability  for  the  misrouting  of  these  ship- 
ments, stating  that  its  agent  at  Lincoln  failed  to  make^  notation  on 
the  waybills  of  the  statement  appearing  on  the  bills  of  lading  that 
the  wheat  was  to  be  milled  in  transit  for  Chicago,  and  routed  the 
shipments  through  Sioux  City  by  which  route  milling  in  transit  was 
not  provided  for. 

We  find  the  defendant  Chicago,  Burlington  &  Quincy  Bailroad 
Company  misrouted  the  shipments;  that  complainant  paid  and  bore 
charges  thereon  in  excess  of  those  which  it  would  have  been  required 
to  pay  had  the  shipments  been  forwarded  by  way  of  Omaha;  and 
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that  it  was  damaged  and  is  entitled  to  reparation  from  Walker  D. 
Hines,  Director  General  of  Railroads,  in  the  sum  of  $511.86,  with 
interest,  on  account  of  the  misrouting,  and  in  the  further  sum  of 
$89.98,  with  interest,  on  account  of  the  overcharges. 

Complainant  also  asks  reparation  on  account  of  war  taxes  col- 
lected in  excess  of  those  which  would  have  accrued  if  computed  upon 
the  rates  applicable  over  the  route  by  which  the  shipments  should 
have  moved.  Following  Zehdcker  Supply  Co.  v.  8,  Ry  Co,^  53  I.  C. 
C,  308,  we  hold  that  we  are  without  power  to  order  refund  of  war 
taxes,  and  we  also  hold  that  we  may  not  properly  include  in  an 
award  of  reparation  the  excess  so  paid.  But  this  holding  is  not  to 
be  construed  as  interposing  any  obstacle  to  refund  of  the  war  tax  on 
the  overcharge  in  accordance  with  regulations  promulgated  by  the 
Commissioner  of  Internal  Revenue. 

An  appropriate  order  will  be  entered. 

55 1.  C.  C. 


42  i:nterstate  commerce  commission  reports. 


No.  8347.^ 
PEORIA  BOARD  OF  TRADE 

V. 

ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY, 

DIRECTOR  GENERAL,  ET  AL. 


Submitted  March  8, 19JV.    Decided  June  SO,  1919. 


1.  Joint  rates  on  grain,  in  carloads,  from  points  in  Illinois  via  Peoria,  III.,  to 

points  in  eastern  trunk  line  territory  found  to  have  been  and  to  be  un- 
reasonable to  the  extent  that  they  have  exceeded  or  may  exceed  the  aggre- 
gate of  the  corresponding  rates  subject  to  the  act  contemporaneously  in 
effect  to  and  from  Peoria. 

2.  The  adjustment  of  the  joint  rates  not  found  to  have  been  or  to  be  unduly 

prejudicial  to  complainant  or  Peoria  or  unduly  preferential  of  competing 
grain  markets. 
8.  Reparation  denied. 

W.  M.  Hopkins  and  W.  T.  Comelison  for  complainant. 

Jeffery^  Camphell  cfc  Clark  and  /.  S.  Brown  for  Board  of  Trade 
of  Chicago;  George  II,  Evans  and  R,  R.  Hargis  for  Indianapolis 
Board  of  Trade ;  C.  B.  Stafford  for  Memphis  Merchants  Exchange ; 
M.  F.  Doyle  for  Cleveland  Grain  Company;  Herbert  Slieridan  for 
Baltimore  Chamber  of  Commerce;  Charles  Rippin  for  Merchants 
Exchange  of  St.  Louis,  interveners. 

A.  P.  Humburg^  R.  V.  Fletcher^  E.  A.  Smithy  F.  E.  Andrews^  E.  S. 
Ballard^  K.  F.  Burgess^  D,  P.  Connelly  W,  F.  Dickinson^  John  M. 
Elliott,  Wallace  T.  Hughes,  R.  B.  Scott,  T.  J.  Norton,  R.  H.  Widdi- 
combe,  John  G.  Williams,  G.  B.  Winston,  and  C.  G.  Wright  for  re- 
spondent carriers. 

D.  P.  Connell,  R,  F.  Fletcher,  E,  A,  Smith,  A,  P.  Humburg^  and 
R.  Walton  Moore  for  Director  General  of  Railroads. 

Report  of  the  Commission. 
ArrcHisoN,  Chairman : 

Complainant  is  an  association  of  grain  dealers  at  Peoria,  HI.  In 
its  complaint  and  supplemental  complaint,  filed  September  27,  1915, 
and  April  28,  1918,  respectively,  it  attacks  the  adjustment  of  the 
rates  applicable  on  grain  moving  from  points  in  Illinois  to  eastern 
trunk  line  territory.    The  adjustment  is  attacked  on  various  grounds. 

^  This  report  also  embraces  Investigation  ft  Suspension  Docket  No.  668,  Illinois  Grain ; 
and  Inyestlgation  ft  Suspension  Docket  No.  761,  Grain  from  Illinois  Stations  via  Peoria, 
lU. 
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(1)  It  is  alleged  that  the  joint  rates  on  grain  from  Illinois  points  to 
points  in  eastern  trunk  line  territory  are  (a)  unreasonable  and  in 
violation  of  the  fourth  section  of  the  act  to  regulate  commerce,  in  that 
they  exceed  the  sums  of  the  intermediate  rates  subject  to  the  act; 
(6)  that  such  joint  rates  are  so  constructed  as  to  give  long  hauls  from 
points  of  origin  to  Chicago,  Cairo,  and  East  St.  Louis,  111.,  and  St. 
Louis,  Mo.;  and  {c)  that  their  application  is  unduly  prejudicial  to 
the  grain  dealers  of  Peoria  and  unduly  preferential  of  the  grain 
dealei-s  of  competing  markets.  (2)  The  complainant  charges  that 
the  reshipping  rates  from  Peoria  to  the  eastern  trunk  line  points, 
otherwise  just  and  reasonable,  are  rendered  unreasonable  and  unduly 
prejudicial  to  the  grain  dealers  of  Peoria  and  points  in  contiguous 
territory  by  the  restriction  which  makes  them  inapplicable  on  grain 
originating  at  points  from  which  joint  rates  are  maintained  via 
Peoria,  while  the  corresponding  reshipping  rates  from  Chicago, 
Cairo,  East  St.  Louis,  and  St.  Louis  are  not  so  restricted.  (3)  It  is 
alleged  to  be  unreasonable  and  unjustly  discriminatory  to  deny  the 
application  of  the  reshipping  rates  from  Peoria  to  eastern  trunk  line 
territory  on  grain  originating  at  Illinois  points  from  which  joint 
rates  are  in  effect,  while  such  reshipping  rates  from  Peoria  apply  on 
grain  originating  at  Kansas  City,  Mo.,  and  Omaha,  Nebr.  (4)  The 
complaint  also  charges  that  the  rates  or  "  specifics  "  charged  for  the 
transportation  of  Illinois  grain  to  Peoria  are  unjust  and  unreason- 
able, and  their  application  is  unduly  prejudicial  to  the  grain  dealers 
of  Peoria  and  unduly  preferential  of  the  grain  dealers  in  competing 
markets.  (5)  The  shipments  of  grain  to  and  from  Peoria-  are 
claimed  to  be  separate  and  independent  transportation  movements, 
and  it  is  alleged  that  the  members  of  the  complainant  board  of  trade, 
the  farmei-s,  and  the  country  grain  dealers  are  entitled  to  reasonable 
rates  to  Peoria  irrespective  of  the  disposition  subsequently  made  of 
the  grain,  but  are  now  denied  such  reasonable  rates  by  reason  of  the 
existing  transit  arrangement  in  connection  with  the  joint  rates  to 
pastern  trunk  line  territory.  (6)  Finally,  it  is  said  that  joint  rates 
are  unnecessary,  as  none  are  maintained  from  Illinois  points  through 
T^eoria  to  points  in  central  freight  association,  southeastern,  or  Mis- 
sissippi Valley  territories,  or  from  certain  points  in  Illinois  through 
Peoria  to  points  in  eastern  trunk  line  territory,  or  from  any  points 
in  Illinois  through  Cairo,  St.  Louis,  or  East  St.  Louis  to  points  in 
eastern  trunk  line  territory.  The  complainant  prays  that  Peoria  be 
relieved  of  the  burden  of  the  joint  rates;  that  the  defendants  be 
required  to  maintain  reasonable  separately  established  rates  inbound 
to  Peoria  and  outbound  thence  to  eastern  trunk  line  territory,  for 
application  upon  all  Illinois  grain.  There  is  a  prayer  for  reparation 
on  shipments  to  and  from  Peoria  under  the  rates  assailed. 
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Through  their  respective  commercial  organizations  or  individually, 
grain  dealers  at  Chicago;  St.  Louis;  Indianapolis,  Ind.;  Cleveland, 
Ohio;  Baltimore,  Md.;  and  Memphis,  Tenn.,  intervened  in  opposi- 
tion to  or  in  support  of  the  complaint  as  they  deemed  their  interests 
to  require.  Two  hearings  have  been  had,  prior  to  the  second  of 
which  the  Director  General  of  Railroads  was  made  a  defendant. 

While  the  allegations  of  the  complaint  and  supplemental  com- 
plaint are  more  broad,  the  record  upon  the  question  of  reasonableness 
is  confined  practically  to  the  joint  rates  applicable  via  Peoria,  par- 
ticularly from  the  rate  group  in  which  Peoria  is  situated ;  and,  upon 
the  question  of  undue  prejudice,  the  record  bears  mainly  on  the 
relationship  of  the  joint  rates  via  Peoria  and  Chicago,  respectively. 

We  do  not  need  to  comment  upon  the  importance  of  Illinois  as  a 
grain-producing  and  distributing  state,  nor  upon  the  competition 
between  various  centers  through  which  grain  moves,  as  those  facts 
are  of  common  knowledge.  Illinois  grain  is  shipped  to  eastern  trunk 
line,  central  freight  association,  southeastern,  and  Mississippi  Val- 
ley territories,  but  joint  rates  are  maintained  only  to  eastern  trunk 
line  territory.  The  through  rates  to  the  other  territories  are  made 
by  combination  of  rates  on  the  market  to  which  the  grain  moves  in 
the  first  instance.  Prior  to  April,  1907,  the  joint  rates  to  eastern 
trunk  line  territory  were  made  by  taking  established  percentages  of 
the  Chicago-New  York  rate  as  the  100  per  cent  standard,  and  by 
adding  thereto  an  arbitrary  2  or  3  cents,  as  determined  by  the 
originating  line.  This  practice  of  "  plussing  the  rates  "  was  followed 
because  the  western  lines  were  not  satisfied  with  the  divisions  of  the 
through  rates  accruing  to  them  when  made  on  the  regular  percentage 
basis.  The  east-of-Chicago  divisions  of  the  joint  rates  made  in  the 
manner  stated  varied  according  to  the  points  of  origin  of  the  grain. 
This  condition  was  unsatisfactory  both  to  the  carriers  and  to  the 
Chicago  grain  dealers.  In  April,  1907,  the  carriers  established  so- 
called  "specifics"  from  Illinois  producing  points  to  Chicago,  and 
from  Chicago  to  points  in  eastern  trunk  line  territory,  and  the  joint 
rates  published  from  points  of  origin  to  destination  were  made  equal 
to  the  sums  of  these  specifics.  The  specific  east  of  Chicago  was  the 
same  irrespective  of  the  origin  of  the  grain  in  Illinois.  It  was  also 
the  same  as  the  reshipping  rate  from  Chicago  to  New  York  appli- 
cable on  grain  originating  either  at  points  in  trans-Mississippi  River 
territory  or  at  points  in  Illinois  on  the  eastern  lines  from  which  the 
joint  rates  to  eastern  trunk  line  territory  did  not  apply  via  Chicago. 

From  certain  Illinois  territory  the  carriers  also  established  specifics 
to  and  from  Peoria.  The  former  were  uniformly  one-half  cent  per 
100  pounds  less  than  those  to  Chicago  and  the  latter  uniformly  one- 
half  cent  per  100  pounds  greater  than  those  from  Chicago.     The 
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specific  from  Peoria  to  eastern  trunk  line  points  was  not,  however, 
the  same  as  the  reshipping  rate  from  Peoria  to  the  same  points  ap- 
plicable on  grain  originating  in  trans-Mississippi  River  territory, 
nor  the  same  as  the  reshipping  rate  applicable  on  grain  originating  at 
points  in  Illinois  from  which  the  joint  rates  did  not  apply  via 
Peoria.  These  specifics,  like  those  to  and  from  Chicago,  were  not  and 
are  not  published  as  separately  applicable  rates  either  on  traffic  to 
Peoria  or  from  Peoria  to  eastern  trunk  line  territory.  They  repre- 
sented merely  divisions  of  the  joint  rates. 

Since  1885  there  has  been  in  existence  a  maximum  schedule  of  dis- 
tance rates  for  the  transportation  of  gi-ain  promulgated  by  the  Illi- 
nois commission,  but  the  carriers  published  intrastate  rates  from 
Illinois  points  to  Chicago,  Peoria,  East  St.  Louis,  and  Cairo  which, 
generally  speaking,  were  lower  than  the  maximum  schedule.  When 
the  complaint  herein  was  filed,  the  published  rates  applicable  on 
state  traffic  to  the  various  Illinois  markets  were  lower  than  those 
applicable  to  those  markets  on  interstate  traffic.  The  published  rates 
applicable  on  interstate  traffic  were  not  the  same  in  all  instances  as 
the  specifics  to  Chicago  or  Peoria  pertaining  to  grain  reshipped  to 
eastern  trunk  line  territory.  There  was  a  closer  approximation 
between  the  specifics  and  the  interstate  or  intrastate  rates  to  Chicago 
than  between  the  specifics  and  the  interstate  or  intrastate  rates 
to  Peoria.  From  practically  all  points  in  the  territory  immediately 
tributary  to  Peoria  the  specifics  to  that  market  were  greater  than 
the  intrastate  or  interstate  rates  thereto.  When,  therefore,  grain 
which  had  been  bought  at  these  Illinois  points  and  had  been  shipped 
to  Peoria  was  reshipped  from  that  city  to  eastern  trunk  line  territory, 
the  inbound  carrier,  upon  notification  thereof  by  the  transit  bureau, 
collected  from  the  Peoria  dealer  an  additional  sum  based  upon  the 
difference  between  the  applied  inbound  rate  and  the  inbound  specific. 

With  some  exceptions,  which  will  be  explained  later,  joint  rates 
are  maintained  on  carload  grain  from  groups  of  producing  points  in 
Illinois  to  points  of  consumption  in  the  trunk  line  territory.  In  the 
grouping  of  points  of  origin,  taking  the  same  joint  rates  to  New  York 
as  typical  of  eastern  trunk  line  destinations,  Peoria  is  located  in  the 
largest  group,  which  extends  north  and  south  for  a  distance  of  ap- 
proximately 300  miles  and  east  and  west  for  a  maximum  distance  of 
about  150  miles. 

Since  the  inception  of  this  case  the  joint  rates  have  twice  been 
increased ;  15  per  cent  on  March  25,  1918,  and  later  dates,  following 
our  supplemental  order  in  The  Fifteen  Per  Cent  Case^  45  I.  C.  C, 
303;  and  25  per  cent,  subject  to  a  maximum  increase  of  6  cents,  on 
June  25,  1918,  as  a  result  of  General  Order  No.  28*  of  the  Director 
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General  of  Bailroads.    Thus,  the  rate  from  the  Peoria  group  to  New 
York  was  increased  from  23.8  to  26.5  cents  and  again  to  32.5  cents. 

Joint  rates  to  the  trunk  line  territory  are  maintained  only  from 
points  in  Illinois.  From  trans-Mississippi  and  other  western  terri- 
tory separately  established  rates  are  maintained  in  and  out  of  the 
Illinois  primary  markets.  The  exceptions  to  the  joint-rate  adjust- 
ment on  Illinois  grain,  heretofore  mentioned  but  left  unexplained, 
have  reference  to  points  in  comparatively  close  proximity  to  Peoria 
from  which  joint  through  rates  were  not  or  are  not  maintained 
through  Peoria  to  the  trunk  line  territory.  These  points  are  on  the 
Cleveland,  Cincinnati,  Chicago  &  St  Louis  Bailroad,  the  Illinois 
Traction  System,  the  Illinois  River,  and  the  Chicago  &  North  West- 
em  Railway  when  the  movement  from  Peoria  is  over  either  the  line 
of  the  Chicago  &  Alton  or  the  Chicago,  Peoria  &  St.  Louis  Railroad. 
In  St.  Louis  Electric  Terminal  Ry,  Co,  v.  C,  C,  C,  cfe  St.  L.  By.  Co.^ 
pending  before  us,  is  involved,  inter  alia^  the  establishment  of  through 
routes  and  joint  rates  applicable  thereto  on  grain  from  Illinois 
Traction  System  points  not  served  by  the  defendant,  carriers  to 
points  on  the  New  York  Central  system.  As  hereinafter  stated,  joint 
rates  to  eastern  trunk  line  territory  have  since  been  established  by  the 
Chicago  &  North  Western  via  Peoria  and  the  two  lines  mentioned. 
Otherwise,  from  these  localities  close  to  Peoria  the  local  rate  is 
charged  for  the  service  to  Peoria,  and  if  the  grain  is  subsequently 
shipped  to  eastern  trunk  line  territory  it  moves  under  the  established 
reshipping  rate,  which,  using  New  York  City  as  an  example,  was 
formerly  18.8  and  is  now  26.5  cents  per  100  pounds.  From  Chicago, 
again  using  New  York  City  as  illustrative,  the  reshipping  rate  was 
16.8  and  is  now  24.5  cents,  and  its  application  is  restricted  to  points  of 
origin  from  which  no  joint  rates  apply  in  the  manner  that  the  reship- 
ping rate  from  Peoria  is  limited  as  to  points  of  origin  of  the  grain. 

At  the  first  hearing  it  was  shown  that  from  an  extensive  circle 
of  territory  surrounding  Peoria  the  joint  rates  were  greater  than 
the  aggregates  of  the  rates  which  would  be  applicable  on  interstate 
traffic  to  and  from  Peoria  if  the  joint  rates  were  canceled.  The  com- 
bination rates  so  made  were  less  than  the  joint  rates  from  interme- 
diate points  on  the  same  lines. 

At  the  supplemental  hearing  the  defendants  pointed  out  that  by 
the  application  of  General  Order  No.  28,  under  which  the  rates 
on  corn  were  made  the  same  as  on  wheat,  the  differential  between 
the  reshipping  rates  from  Chicago  and  Peoria  was  increased  from 
1.5  to  2  cents,  and  that  the  25  per  cent  increase  applied  to  the  in-and- 
out  factors  has  largely  reduced  the  number  of  instances  in  which  the 
sums  of  the  aggregates  are  exceeded  by  the  joint  rates. 
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The  issues  stated  in  the  pleadings  and  developed  by  testimonv  are 
numerous  and  complex.  There  have  been  many  and  important 
changes  in  the  rates  and  rate  structure  while  this  protracted  proceed- 
ing has  been  in  progress.  As  summarized  on  oral  argument,  com- 
plainant's position  is  that  the  grouping  of  the  points  of  origin  should 
be  abandoned ;  that  the  joint  rates  should  be  canceled ;  that  the  rates 
inbound  to  Peoria  should  be  made  with  reference  to  distance;  and 
that  the  outbound  rate  should  be  a  constant  quantity,  fairly  related 
to  the  corresponding  rate  outbound  from  Chicago. 

It  is  settled  doctrine  that  in  so  far  as  the  joint  rates  via  Peoria 
exceed  the  aggregate  of  the  contemporaneous  rates  subject  to  the 
act  to  and  from  that  point  which  would  apply  if  the  joint  rates  were 
canceled,  they  are  prima  facie  unreasonable,  and  there  is  no  showing 
to  the  contrary.  Williams  Go.  v.  Pennsylvania  Co.^  50  I.  C.  C,  531, 
and  cases  therein  cited.  We  pass,  then,  to  the  question  of  the  adjust- 
ment of  the  rates  via  Peoria  and  Chicago. 

If  the  farmer  sold  his  grain  for  delivery  in  eastern  trunk  line 
territory,  he  would  be  concerned  chiefly  with  the  joint  rate  and  not 
with  the  junction  through  which  his  grain  passed,  except  from  the 
standpoint  of  expedition  and  the  standard  of  service.  In  practice, 
however,  he  does  not  undertake  to  reach  directly  the  points  of  con- 
sumption in  the  trunk  line  territory,  but  sells  his  grain  for  delivery 
at  a  primary  grain  market,  at  the  price  there  prevailing,  and  con- 
sciously or  unconsciously  bears  the  whole  or  a  major  portion  of  the 
transportation  charges  thereto.  By  the  custom  of  the  trade,  the 
grain  is  considered  as  in  transit  from  the  point  of  production  to  the 
point  of  ultimate  delivery,  even  though  it  may  rest  for  a  consider- 
able period  in  the  primary  market,  and  although  the  ultimate  desti- 
nation may  have  been  unknown  when  the  movement  began,  and  the 
title  may  have  passed  and  the  parties  to  the  shipment  be  changed 
during  the  detention  at  the  primary  market. 

When  an  expense  bill  covering  an  inbound  movement  from  a  point 
with  a  specific  higher  than  the  local  rate  to  Peoria  is  surrendered 
as  authority  for  the  application  of  the  equivalent  of  the  outbound 
specific,  it  is  the  practice  of  the  inbound  carrier  to  bill  the  con- 
signor of  the  outbound  shipment  for  the  difference  between  the  in- 
bound specific  and  local  rate.  The  outbound  carrier  bills  the  out- 
bound shipment  on  basis  of  the  specific  from  Peoria  as  representing 
tlie  balance  of  the  joint  rate,  and  collects  such  amount  from  the 
consignee.  This  practice  differs  from  that  usually  applied  to  transit 
shipments  moving  under  joint  rates,  in  that  it  is  customary  for  the 
outbound  carrier  to  collect  the  entire  balance  of  the  joint  rate.  Sub- 
stantially the  same  practice  is  followed  on  grain  handled  via  Chi- 
cago.   As  above  pointed  out,  however,  the  specifics  to  and  from  Chi- 
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cage  very  closely  approximate,  when  they  are  not  idehtical  with,  the 
local  inbound  and  reshipping  rate  outbound.  Thus,  the  balance  of  the 
joint  rate  is  collected  by  the  delivering  carrier  and  there  is  seldom 
a  further  collection  by  the  inbound  carrier  from  the  Chicago  dealer. 
At  the  first  hearing  there  was  much  controversy  as  to  who  actually 
bore  this  difference,  and  this  was  one  of  the  questions  as  to  which 
we  requested  further  testimony  at  the  second  hearing.  It  now  ap- 
peal's that  on  grain  accumulated  in  Peoria  for  future  delivery  this 
difference  in  some  instances  falls  upon  the  Peoria  dealers,  and  in  other 
cases,  in  whole  or  in  part,  upon  the  farmers  or  country  dealers  in 
near-by  territory.  The  Peoria  middleman,  who  is  the  consignor  of 
the  outbound  shipment  to  eastern  trunk  line  territory,  does  not  com- 
plain of  the  fact  that  he  pays  the  balance  of  the  through  rate  partly 
to  the  western  carrier  and  partly  to  the  eastern  carrier.  He  com- 
plains because  the  variable  difference  between  the  inbound  specific 
and  local  rate  operates  to  render  the  value  of  his  grain  at  Peoria 
uncertain,  and  consequently  prejudices  him  in  disposing  of  it  in 
eastern  trunk  line  territory. 

The  testimony  is  in  conflict  as  to  the  basis  on  which  the  price  is 
determined  for  grain  purchased  by  Peoria  dealers.  One  of  the  com- 
plainant's witnesses  testified  it  is  purchased  on  the  basis  of  local  rates 
to  Peoria,  either  in  bidding  the  country  or  in  settling  with  a  farmer 
who  shipped  to  Peoria  on  consignment.  Another  witness  testified 
that  at  times  in  bidding  the  market  2.5  cents  per  100  pounds  is  added 
to  the  local  rate  to  the  market,  which  is  assumed  in  the  long  run  to 
approximate  the  difference  between  the  local  rate  to  Peoria  and  the 
specific  or  proportion  of  the  joint  rate  accruing  to  the  originating 
lines.  In  any  event,  as  the  foundation  of  complainant's  case  is  Chi- 
cago's alleged  advantage  by  reason  of  a  closer  relationship  of  inbound 
rates  and  specifics,  the  fair  inference  is  that  Peoria  buys  upon  less 
favorable  terms. 

An  analysis  of  the  situation  readily  discloses  that  Chicago's  advan- 
tage and  Peoria's  disadvantage  result,  not  so  much  from  the  uniform 
application  to  the  through  movements  of  the  same  joint  rates  from 
the  grouped  points  of  origin  via  either  Peoria  or  Chicago,  as  to  the 
dissimilar  trade  customs  which  govern  the  purchase  of  grain  by  or  at 
those  markets,  to  which  the  usual  transportation  principles  govern* 
ing  the  movement  of  articles  in  transit  must  apply.  The  underlying 
theory  of  transit  is  that  of  a  continuous  transportation  from  point  of 
origin  to  ultimate  destination,  and  it  can  not  be  successfully  claimed 
that  as  between  such  points  in  this  case  there  is  any  inherent  vice  in 
equal  joint  rates  applying  over  the  different  routes.  On  the  contrary, 
the  result  of  such  an  adjustment  gives  the  producing  points  a  choice  of 
primary  markets.    The  grievance  here  is  attributable  to  the  natural 
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circumstance  that  on  grain  originating  in  the  territory  adjacent  to 
Peoria  and  subsequently  forwarded  from  that  point  to  eastern  trunk 
line  territory  the  balances  of  the  joint  rate  are  larger  than  on  cor- 
responding shipments  via  Chicago,  and,  by  reason  of  the  basis  on 
which  the  grain  is  purchased,  are  borne  at  least  in  part  by  the  shipper 
outbound  from  Peoria.  Not  only,  therefore,  must  we  look  beyond  the 
rate  adjustment  itself  for  the  causes  out  of  which  Peoria's  disadvan- 
tage grows,  but  if  the  desired  relief  were  accorded,  Peoria  would 
secure  the  virtual  monopoly  of  the  grain  from  adjacent  territory,  now 
bought  in  competition  with  Chicago,  which  complainant  frankly 
claims  as  Peoria's  natural  right.  Such  a  result  we  have  deprecated  in 
other  cases.  Kansas  Transportation  Bureau  v.  A.,  T.  cfe  S.  F.  Ry,  Co.^ 
16  I.  C.  C,  195 ;  Omaha  Grain  Exchange  v.  C,  R.  I.  A  P.  Ry,  Co.j 
53  I.  C.  C,  549,  266-7. 

The  complainant's  contention  that  the  in-and-out  shipments  are 
wholly  unrelated  is  not  consistent  with  an  appeal  to  our  jurisdiction 
over  the  inbound  factor,  or  complainant's  right  to  use  the  reship- 
ping  rate  outbound.  As  we  said  in  Memphis  Merchants  Exchange 
V.  /.  C.  R,  R.  Co.,  43  I.  C.  C,  378,  391 : 

If,  as  contended  by  the  Cairo  interests,  shipments  to  Cairo  are  local  to  that 
point,  the  through  interstate  rates  to  Mississippi  Valley  points  do  not  apply 
from  points  of  origin.  The  lawful  rates  to  apply  outbound  from  Cairo,  when 
a  shipment  is  from  Cairo  proper,  are  the  local  rates,  which  are  higher  than  the 
reshipping  rates  from  that  point.  A  shipment  can  not  properly  be  local  to 
Cairo  and  at  the  same  time  be  entitled^  to  be  resliipped  therefrom  at  the  re- 
mainder of  the  through  rate  from  point  of  origin.  The  defendants  publish 
through  rates  on  grain  and  provide  for  reshipping  in  transit  at  Cairo.  The 
stoppage  at  that  point  is  for  the  convenience,  and  doubtless  at  the  request,  of 
Cairo  dealers.  Any  device,  by  transfer  from  one  carrier  to  anothet,  or  which 
in  any  other  manner  has  the  effect  of  defeating  through  interstate  rates,  is 
unlawful. 

On  the  other  hand,  if  we  were  to  prescribe  separately  established 
in-and-out  rates  it  would  result  in  the  situation  which  occasioned 
the  complaint  in  Merchants  Exchange  of  St.  Louts  v.  B.  cfe  O.  R. 
R.  Co.,  34  I.  C.  C,  341,  unless  for  the  future  the  inbound  intrastate 
rates  were  consistently  maintained  at  the  level  of  the  inbound  inter- 
state factors  prescribed  by  us;  and  this  record  contains  no  adequate 
data  for  a  determination  of  reasonable  inbound  interstate  rates. 

Of  complainant's  contention  that  the  varying  balances,  dependent 
upon  the  points  of  origin,  accruing  upon  reshipment  from  Peoria 
to  eastern  trunk  line  territory,  are  subject  to  the  criticism  expressed 
in  the  case  last  above  cited,  it  is  enough  to  say  that  when  such  ship- 
ments become  interstate  the  inbound  portion  of  the  movement  is 
adjusted  upon  the  basis  of  a  constant  proportion  or  flpcciflc  from  the 
particular  group,  and  the  remainder  is  an  unvarying  balance,  cor- 
responding to  the  outbound  specific. 
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In  State  of  Iowa  v.  B.  &  O.  R.  R.  Co.^  46  I.  C.  C,  595,  699,  we 
found  that  the  maintenance  of  proportional  rates  to  Peoria  from 
points  in  central  freight  association  territory,  applicable  on  traffic 
to  the  northwest,  which  varied  with  the  point  of  origin  or  destina- 
tion, were  not  unreasonable,  unduly  prejudicial  or  otherwise  unlaw- 
ful. In  that  case  it  was  shown  that  the  proportional  rates  were 
established  to  equalize  the  rates  between  the  same  points  on  traffic 
via  Chicago.    We  said: 

The  equalization  of  rates  via  the  Peoria  gateway  is  not  confined  to  articles 
named  in  this  complaint,  but  extends  to  all  traffic.  The  adjustment  has  been 
in  effect  for  many  years. 

Collateral  to  the  issues  here  under  consideration  are  two  instances, 
in  Investigation  and  Suspension  Dockets  Nos.  668  and  751,  where  the 
defendant  carriers  made  certain  increases  in  their  adjustment:  (1) 
The  Chicago  &  North  Western,  by  extending  the  application  of  the 
joint  rates  from  points  on  its  line  in  Illinois  to  the  trunk  line  territory 
through  Peoria  and  outbound  from  that  point  either  over  the  Chi- 
cago &  Alton  or  the  Chicago,  Peoria  &  St.  Louis;  and  (2)  the  Cleve- 
land, Cincinnati,  Chicago  &  St.  Louis,  by  increasing  its  local  rates 
into  Peoria  from  points  on  its  line  east  thereof  to  a  level  that,  when 
combined  with  the  outboimd  reshipping  rates,  would  aggregate  not 
less  than  the  joint  through  rates  contemporaneously  maintained  for 
the  direct  movement  into  the  trunk  line  territory  from  the  same 
points  of  origin.  Although  these-  increases,  being  directly  in  opposi- 
tion to  the  pending  complaint,  were  suspended  upon  protest  from 
this  complainant,  they  since  became  effective  upon  expiration  of  the 
statutory  period  of  suspension.  In  view  of  our  conclusions  upon  the 
complaint  we  think  the  increased  rates  properly  became  effective. 

No  violation  of  the  act  is  established  in  support  of  the  third  and 
sixth  grounds  of  complaint  as  previously  summarized,  and  our  con- 
clusions render  it  unnecessary  to  consider  the  remaining  allegations. 

Upon  all  the  facts  of  record  we  find  that  the  joint  rates  on  grain,  in 
carloads,  from  Illinois  points  via  Peoria  to  eastern  trunk  line  terri- 
tory were,  are,  and  for  the  future  will  be  unreasonable  to  the  extent 
that  they  have  exceeded  or  may  exceed  the  aggregates  of  the  corre- 
sponding rateo  subject  to  the  act,  contemporaneously  ift  effect  to  and 
from  Peoria;  and  that  the  adjustment  of  the  joint  rates  is  not  shown 
to  have  been  or  to  be  unduly  prejudicial  to  complainant  or  to  Peoria 
or  unduly  preferential  of  competing  grain  markets. 

The  complaint  seeks  reparation  to  the  extent  that  rates  have  been 
paid  in  excess  of  the  combination  of  the  local  rate  inbound  and  the 
reshipping  rate  outbound.  Complainant  has  filed  a  list  of  its  mem- 
bers, "  many  of  whom,"  it  is  alleged,  "  have  been  required  to  pay  said 
unjust,  unreasonable,  and  discriminatory  rates."    The  record  does  not 
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show  the  specific  sums  charged  or  by  whom  paid.  The  complainant 
has  formally  stated  that  it  does  not  expect  an  award  of  reparation 
herein  until  a  proper  showing  has  been  made  as  to  the  parties  entitled 
thereto.  In  this  silent  condition  of  the  record,  there  is  no  basis  af- 
forded for  an  award  of  reparation. 

No  order  will  be  entered  at  this  time,  but  the  defendants  should 
revise  tlieir  rates  within  90  days  from  the  date  of  service  hereof 
to  conform  to  the  foregoing  findings,  and  to  observe  strictly  the 
provisions  of  the  fourth  section  of  the  act  at  intermediate  points. 
If  tliis  is  not  done  the  matter  may  again  be  brought  to  our  at- 
tention. 

WooLLET,  Commissioner^  dissenting: 

I  desire  to  be  recorded  as  not  concurring  in  the  general  view  ex- 
pressed by  the  majority,  in  discussing  the  request  of  the  complain- 
ant for  the  establishment  of  inbound  rates  on  a  distance  basis,  that 
"if  the  desired  relief  were  accorded,  Peoria  would  secure  the  virtual 
monopoly  of  the  grain  from  adjacent  territory,  now  bought  in  com- 
petition with  Chicago,  which  complainant  frankly  claims  as  Peoria's 
natural  right.  Such  a  result  we  have  deprecated  in  other  cases." 
Notwithstanding  the  distances  inbound  usually  favor  Peoria,  the 
following  language  of  the  majority  seems  to  concede  that  the  present 
rates  place  Peoria  under  a  handicap :  "  In  any  event,  as  the  founda- 
tion of  the  complainant's  case  is  Chicago's  alleged  advantage  by 
reason  of  a  closer  relationship  of  inbound  rates  and  specifics,  the 
fair  inference  is  that  Peoria  buys  upon  less  favorable  terms." 

Peoria's  natural  advantage,  accruing  from  her  closer  proximity  to 
the  important  territories  of  origin  here  involved,  should  be  reflected 
in  rates  inbound  that  are  made  with  due  regard  to  distance.  Such  a 
system  of  rates  would  produce  results  founded  upon  principles  of 
justice  and  equity;  while  Peoria  would  properly  secure  an  ad- 
vantage in  drawing  grain  from  contiguous  sources  of  supply,  other 
markets  would  benefit  similarly  in  territory  which,  gauged  by  dis- 
tance, is  theirs.  The  Commission  should,  in  my  opinion,  require 
the  establishment  of  rates  to  Peoria  that  shall  not  exceed  the  rates 
for  like  distances  to  Chicago  and  other  markets  with  which  Peoria 
is  in  competition  for  this  trade,  and  reasonably  adjusted  reshipping 
rates  outbound. 
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No.  9887. 

ST.  LOUIS  ELECTRIC  TERMINAL  RAILWAY  COMPANY 

ET  AL. 

V. 

CLEVELAND,  CINCINNATI,  CHICAGO  &  ST.  LOUIS  RAIL- 
WAY COMPANY,  DIRECTOR  GENERAL,  ET  AL. 


Suhmitted  March  7,  1010.     Decided  June  SO,  1019. 


Upon  application  of  the  Illinois  Traction  system  for  an  order  requiring  the 
establishment  of  through  routes  and  joint  rates  between  points  on  the 
lines  of  the  Illinois  Traction  system  on  the  one  hand  and  points  on  the 
New  York  Central  system  on  the  other,  Held : 

1.  That  through  routes  should  be  established  for  the  transportation  of  freight 

traffic  except  coal  from  and  to  all  points  on  the  line  of  the  Illinois 
Traction  system  between  Lincoln  and  Mackinaw,  to  and  from  nil  points 
on  the  New  York  Central  system,  and  joint  rates  applicable  thereto  not 
higher  than  the  rates  contemporaneously  applied  on  like  traffic  from  and 
to  Peoria. 

2.  That  through  routes  for  the  transportation  of  freight  traffic  except  coal 

should  be  established  to  and  from  Mechanicsburg  from  and  to  all  points 
on  the  New  York  Central  system,  and  to  Fetzer  from  all  points  on  the  New 
York  Central  system,  and  joint  rates  applicable  thereto  not  higher  than 
the  rates  contemporaneously  effective  on  like  traffic  to  and  from  Spring- 
field. 

3.  That  through  routes  for  the  transportation  of  grain  should  be  established 

from  elevators  located  on  the  Illinois  Traction  system  at  points  not 
served  by  defendant  carriers  to  all  points  on  the  New  York  Central  sys- 
tem, and  joint  rates  applicable  thereto  not  higher  than  the  rates  con- 
temporaneously applied  on  grain  from  Peoria. 

James  A.  Knowlton  for  complainants. 

R.  Walton  Moore  for  Director  General  of  Railroads. 

Ernest  S,  Ballard  and  D,  P.  Connell  for  defendants. 

Report  of  the  Commission. 
Division  3,  Commissioners  Haix,  Aitchison,  and  Eastman. 
Hall,  Commissioner: 

The  following  is  in  substance  the  statement  of  the  issues  and  facts 
proposed  by  the  examiner: 

The  St.  Louis  Electric  Terminal  Railroad  Company,  one  of  the 
complainants,  is  a  railroad  corporation  organized  under  the  laws  of 
the  state  of  Missouri  and  engaged  in  operating  a  line  of  electric  rail- 
way extending  from  St.  Louis,  Mo.,  across  the  Mississippi  River  to 
Madison,  111.    The  other  complainants,  the  St.  Louis,  Springfield  & 
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Peoria  Bailroad,  Bloomington,  Decatur  &  Champaign  Railroad, 
Illinois  Central  Traction  Company,  and  the  Danville,  Urbana  & 
Champaign  Railway  Company,  are  railroad  corporations  organized 
under  the  laws  of  the  state  of  Illinois  and  engaged  in  the  operation  of 
lines  of  electric  railway  which,  together  with  the  railroad  from  St. 
Louis  to  Madison,  extend  from  the  city  of  St.  Louis  northwardly  to  the 
cities  of  Springfield,  Peoria,  and  Bloomington,  and  eastwardly  from 
the  city  of  Springfield  through  Decatur  to  Danville,  and  northerly 
from  the  city  of  Decatur  to  Bloomington,  all  in  the  state  of  Illinois. 
This  system  of  electric  railroads  comprises  about  425  miles  of  line 
and  is  known  as  the  Illinois  Traction  system. 

By  complaint  filed  September  24,  1917,  they  allege  that  the  de- 
fendants, lines  comprising  the  New  York  Central  system,  refuse 
to  establish  through  routes  and  joint  rates  for  the  transportation 
of  property  between  points  on  the  lines  of  complainants  and  points 
on  the  New  York  Central  system;  that  direct  physical  connection 
for  the  interchange  of  property  between  the  rails  of  the  Cleveland, 
Cincinnati,  Chicago  &  St.  Louis  Railway  Company,  one  of  the 
defendants,  and  the  Illinois  Traction  system  now  exists  at  Mack- 
inaw Junction,  Bloomington,  Champaign,  and  Lyons,  111.,  adjacent 
to  Danville,  and  through  terminal  railways  at  Peoria  and  St.  liouis ; 
that  there  are  located  on  the  lines  of  the  Illinois  Traction  system  a 
number  of  villages  and  communities  not  served  by  any  other  rail 
carrier;  also  a  large  number  of  grain  elevators,  certain  brick 
plants,  and  other  industries  from  and  to  which  large  quantities  of 
freight  are  shipped;  that  defendants  have  heretofore  established 
and  now  have  in  effect  through  routes  and  joint  rates  in  connection 
with  substantially  all  carriers  by  rail  in  the  state  of  Illinois,  except 
these  complainants;  that  the  maintenance  of  through  routes  and 
joint  rates  with  other  lines  and  their  refusal  to  establish  reasonable 
through  routes  and  joint  rates  by  the  lines  of  these  complainants 
to  and  from  points  on  their  lines  subject  shippers  and  receivers 
of  freight  to  unjust  and  unreasonable  prejudice  and  disadvantage 
and  constitute  unlawful  discrimination  against  these  complainants. 

The  prayer  of  the  complainants  seeks  an  order  requiring  the  de- 
fendants to  establish  through  routes  and  reasonable  joint  rates  from 
and  to  all  points  on  the  lines  of  the  defendants  to  and  from  all  points 
on  the  lines  of  the  complainants,  said  rates  to  be  upon  the  same 
basis  as  rates  established  and  in  effect  upon  lines  of  the  defendants 
in  connection  with  other  railroads  serving  the  same  territory  in  the 
state  of  Illinois  as  that  served  by  complainants. 

On  behalf  of  the  complainants  it  was  shown  that  their  freight 
equipment  consists  of  31  locomotives,  17  express  motor  cars,  215  box 
cars,  40  stock  cars,  695  coal  ears,  35  flat  cars,  and  5  refrigerator  cars. 
All  of  these  cai's  are  standard  gauge  and  in  all  respects  suitable  for 
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interchange  with  other  lines.  The  lines  of  complainants  have  physi- 
cal tiuck  connections  for  interchange  of  freight  traffic  with  the  lines 
of  the  other  carriers  at  the  following-named  points :  With  the  Balti- 
more &  Ohio  at  Springfield ;  with  the  Chicago  &  Alton  at  Anderson, 
Selbytown,  and  Springfield  via  Springfield  Terminal  Railway; 
with  the  Chicago  &  Eastern  Illinois  at  Bronson,  Glover,  and  AVest- 
\ille;  with  the  Chicag?  &  North  Western  at  Benld;  with  the  Chicago, 
Peoria  &  St.  Louis  at  Springfield  via  Springfield  Terminal  Rail- 
way; with  the  Cincinnati,  Indianapolis  &  Western  at  Springfield; 
with  the  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  at  Lyons, 
Champaign,  and  Mackinaw ;  with  the  Illinois  Central  at  Blooming- 
ten  and  Springfield ;  with  the  Litchfield  &  Madison  at  Stallings  and 
Worden;  with  the  Pennsylvania  Company  at  Maroa;  with  the 
Southern  at  Venice;  and  with  the  Wabash  at  Danville,  Decatur, 
Springfield,  Staunton,  Urbana,  and  Worden,  111.  In  addition  to 
the  direct  connections  above  named  connections  are  installed  with 
the  Peoria  &  Pekin  Union  at  Peoria,  with  the  Peoria  Railway  Ter- 
minal at  Peoria,  and  through  these  terminal  lines  with  all  carriers 
connecting  therewith  at  Peoria  and  Pekin,  with  St.  Louis  Merchants' 
Bridge  Terminal  Railway  at  Granite  City,  and  in  St.  Louis,  and 
through  this  and  associated  terminal  lines,  with  all  carriers  diverging 
from  St.  Louis  and  East  St.  Louis. 

It  appears  that  joint  rates  are  in  effect  on  classes  and  many  com- 
modities between  points  on  the  Illinois  Traction  system  ^  and  points 

*  The  traction  system  hns  through  routes  and  joint  class  and  commodity  rates  over 
its  entire  lino  with  the  Chicago  &  Eastern  Illinois,  reaching  Chicago  on  the  north  and 
St.  Louis,  Mo.,  Thebes,  III.,  Evansville,  Ind.,  on  the  south ;  with  the  Chicago,  Rock  Island 
&  Pacific  Railway,  reaching  Chicago,  Peoria,  St.  Louis,  St.  Paul,  Minn.,  Watertown, 
S.  Dak.,  Denver,  Colo.,  Santa  Rosa,  N.  Mex.,  Dallas,  Tex. ;  with  the  Colorado  &  Southern 
reaching  Cheyenne,  Wyo.,  Denver,  Pueblo,  and  Trinidad,  Colo. ;  with  the  Cincinnati, 
Indianapolis  &  Western,  reaching  Springfield,  III.,  and  Hamilton,  Ohio ;  with  the  Louis- 
ville &  Nashville,  reaching  New  Orleans,  La.,  Mobile,  Ala.,  Pensacola,  Fla.,  Louisville, 
Ky.,  and  Cincinnati,  Ohio ;  with  the  Louisville,  Henderson  &  St.  Louis,  reaching  Evans- 
ville, Ind..  and  Louisville,  Ky. ;  with  the  Missouri  Pacific,  reaching  Kansas  City,  Mo., 
Omaha,  Nebr.,  Fort  Worth,  Tex.,  Pueblo,  Colo.,  and  New  Orleans,  La. ;  w^lth  the  Mis- 
souri, Kansas  &  Texas,  reaching  from  St.  Louis,  Mo.,  to  Dallas,  Houston,  and  Sau 
Antonio,  Tex. ;  with  the  Minneapolis  &  St.  Louis,  reaching  Peoria,  St.  Paul,  Minn., 
and  Lebeau,  S.  Dak. ;  with  the  Mobile  &  Ohio,  reaching  Montgomery  and  Mobile,  Ala. ; 
with  the  St.  Louis-San  Francisco,  reaching  Kansas  City,  Wichita,  Kans.,  Dallas,  Okla- 
homa City,  Okla.,  and  Birmingham,  Ala. ;  with  the  St.  Louis  Southwestern,  reaching  Fort 
Worth,  Dallas,  Waco,  Tex.,  and  Shreveport,  La. ;  with  the  Tennessee  Central,  reaching 
llopkinsville,  Ky.,  and  Harrlman,  Tenn. ;  with  the  Union  Pacific,  reaching  Kansas  City, 
Omnha,  Denver,  Salt  Lake  City,  and  Ogden,  Utah  ;-and  with  the  Wabash,  reaching  Detroit, 
Mich.,  Toledo,  Ohio,  and  Buffalo,  N.  Y.  Joint  class  and  commodity  rates  are  in  effect 
between  points  on  the  Illinois  Traction  System  and  portions  of  the  following  lines: 
Atchison,  Topeka  &  Santa  Fe ;  Chicago  &  Alton;  Chicago.  Burlington  &  Qulncy ;  Elgin, 
Joliet  &  Eastern  ;  Grand  Rapids,  Grand  Haven  &  Muskegon ;  Graham  &  Morton  Trans- 
portation Company ;  Great  Northern ;  Kansas  City  Southern ;  Missouri  &  North  Arkansas 
Railroad ;  and  Northern  Michigan  Transportation  Company. 

There  are  commodity  rates  in  effect,  but  no  class  rates,  between  points  on  the  Illinois 
Traction  System  and  points  on  the  Baltimore  &  Ohio ;  Chicago,  Peoria  &  St.  Louis ; 
Colorado  Midland ;  Illinois  Southern ;  Litchfield  &  Madison ;  Lehigh  Valley ;  Morgan's 
Louisiana  &  Texas  Railroad  &  Steamship  Company ;  and  Southern  Railway. 

There  are  switching  rates  in  effect  between  points  on  the  Illinois  Traction  System 
and  points  on  the  Peoria  Railway  Terminal ;  Peoria  &  Pekin  Union  Railway ;  St.  Louis 
Merdiants'  Bridge  Terminal,  and  Terminal  Railroad  Association  of  St,  Louis. 
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on  the  railroads  leading  north,  west,  and  south.  The  total  freight 
revenue  of  the  system  for  the  year  1916  was  $634,967.82.  The  aver- 
age number  of  loaded  freight  cars  moved  per  day  during  the  month  of 
October,  1917,  was  302.  The  total  tonnage  of  freight  moved  in  line 
haul,  including  company  material,  during  the  month  of  September, 
1917,  was  90,042  tons. 

In  the  year  ended  August  31,  1917,  2,021  cars  of  grain,  originating 
at  61  different  stations  and  billed  from  36  different  stations,  were 
shipped  over  the  lines  of  the  traction  system.  Of  these  cars,  679 
were  billed  from  Union,  Burt,  Mindale,  Mechanicsburg,  and  Hamel, 
which  are  local  stations  on  the  Illinois  Traction  system,  and  certain 
cars  billed  at  Maroa,  Clinton,  and  Chatham,  which  are  not  local 
stations,  originated  at  Craig  and  Woodside,  which  are  local  stations. 
Much  of  this  grain  went  to  Peoria  and  St.  Louis,  but  the  record 
shows  many  shipments  to  Chicago,  111.;  Henderson  and  Louis- 
ville, Ky.;  Evansville,  Ind.;  Detroit,  Mich.;  Baltimore,  Md.;  New 
York  and  Buffalo,  N.  Y-;  Toledo,  Ohio;  Nashville  and  Memphis, 
Tenn.;  and  New  Orleans,  La.  There  are  transfer  elevators  on  the 
traction  system  at  Granite  City,  Springfield,  Peoria,  Decatur,  and 
Glover,  and  shipping  elevators  at  approximately  30  points.  These 
shipping  elevators  have  a  total  capacity  of  over  750,000  bushels. 
There  are  plants  for  the  manufacture  of  brick  at  Danville,  Carlin- 
ville,  and  Decatur;  a  plant  at  Carlinville  for  manufacturing  drain 
tile,  building  tile,  and  silo  blocks ;  a  creamery  company  at  Litchfield, 
manufacturing  butter  and  condensed  milk;  the  Brown  Shoe  Com- 
pany, also  at  Litchfield,  manufacturing  shoes;  the  National  Lead 
Company  at  Granite  City,  operating  a  white  lead  warehouse;  the 
Hoyt  Metal  Company  at  Granite  City,  manufacturing  babbitt  metal 
and  pig  lead;  and  the  Western  Cartridge  Company  at  Springfield, 
manufacturing  powder.  The  brick  plant  at  Danville  also  manu- 
factures roofing  and  drain  tile. 

All  of  these  industries  are  located  on  the  lines  of  the  traction  sys- 
tem. The  plants  at  Carlinville  are  also  connected  with  the  Chicago 
&  Alton  Railway;  the  Decatur  brick  plant  is  provided  with  a  switch 
connecting  with  the  Vandalia  and  witli  the  Illinois  Central;  the 
National  Lead  Company  is  provided  with  a  switch  to  the  St.  Louis 
Merchants  Bridge  Terminal  Railway,  as  is  also  the  Hoyt  Metal  Com- 
pany, There  are  several  coal  mines  on  the  system,  but  the  complain- 
ant is  not  seeking  the  establishment  of  through  rates  on  coal,  and  it 
is  not  necessary  to  enumerate  these  mines.  From  July  1,  1916,  to 
September  1,  1917,  the  Shanklin  Manufacturing  Company  and 
United  Supply  Company  moved  into  Fetzer  233,029  pounds  of  mis- 
cellaneous freight  by  lines  other  than  the  Illinois  Traction  system, 
mainly  from  eastern  territory.  In  the  hauling  of  this  traffic  it  was 
necessary  for  the  consignees  to  pay  a  drayage  charge,  which  would 
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have  been  avoided  if  through  rates  had  been  in  effect  to  Fetzer  by  the 
Illinois  Traction  system.  During  September,  October,  and  Novem- 
ber, 1917,  21,625  pounds  of  less-than-carload  freight  and  five  carloads 
were  shipped  from  eastern  points  to  the  traction  system,  upon  which 
it  would  have  received  a  haul  and  a  division  of  the  rate  if  joint  rates 
had  been  in  effect. 

The  following  stations  on  the  traction  system  are  not  served  by 
the  lines  of  other  carriers :  Mechanicsburg,  Evans,  Wilmert,  Union, 
Burt,  Richmond,  Sutter,  Mindale,  and  Walnut.  Mechanicsburg  is 
on  a  spur  extending  south  from  the  line  running  from  Springfield 
to  Decatur.  The  other  stations  named  are  all  located  on  the  line  from 
Lincoln  to  Mackinaw.  During  October,  1917,  the  number  of  ship- 
ments handled  on  joint  through  rates  with  other  lines  was:  l-icss 
than  carload,  3,016,  weighing  1,150,000  pounds;  in  carloads,  other 
than  grain,  133,  weighing  4,987  tons.  During  the  same  month  476  cars 
were  switched  to  or  from  the  lines  of  other  carriers.  It  was  testi- 
fied that  all  kinds  of  equipment  in  which  freight  is  carried  can  pass 
safely  over  the  entire  system  except  a  portion  of  the  line  through 
the  city  of  Champaign  and  a  part  of  the  Hillsboro  branch.  Ordi- 
narily the  cars  owned  by  the  traction  system  are  not  allowed  to 
go  off  the  system,  but  the  contents  of  the  cars  are  transferred  at 
the  expense  of  the  traction  system  at  points  of  interchange  with 
other  lines.  For  the  purpose  of  transferring  grain  elevators  are 
maintained  at  Granite  City,  Springfield,  Decatur,  and  Peoria,  and 
at  Glover,  near  the  eastern  terminus  of  the  line. 

A  number  of  shippers  engaged  in  the  elevator  or  manufacturing 
business,  whose  plants  are  situated  on  the  tracks  of  the  complainants, 
testified  respecting  the  disadvantages  under  which  they  continued 
their  business  by  reason  of  the  fact  that  they  were  not  able  to  secure 
joint  through  rates  via  the  traction  lines  to  and  from  points  on  the 
New  York  Central  system. 

The  reasons  urged  by  the  representative  of  the  New  York  Central 
system  for  refusing  to  join  with  the  complainants  in  the  publication 
of  joint  rates  are:  First,  no  public  necessity  for  joint  rates;  second, 
disinclination  of  the  traction  system  to  allow  its  equipment  to  pass 
off  its  own  rails.  In  regard  to  the  first  contention  it  is  stated  that  the 
lines  of  the 'Illinois  Traction  system  are  closely  paralleled  by  the 
lines  of  steam  railroads  throughout  much  of  the  territory  served.  This 
is  true  as  to  the  lines  from  East  'St.  Louis  to  Springfield,  from 
Springfield  to  Lincoln,  from  Peoria  to  Mackinaw,  from  Blooming- 
ton  to  Decatur,  from  Mackinaw  to  Bloomington,  and  from  Spring- 
field to  Danville.  It  is  not  true  as  to  the  portion  of  the  line  from 
Lincoln  to  Mackinaw.  Most  of  the  stations  on  this  line  are  located 
from  3  to  5  miles  from  the  nearest  station  of  any  steam  line.    Me- 
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chanicsburg,  a  town  with  a  population  of  approximately  420  people, 
is  not  served  by  any  other  line,  and  the  nearest  steam-line  station  is 
1.7  miles  away.  Hamel,  a  station  near  the  southern  end  of  the  line, 
is  not  located  on  any  other  road.  It  has  a  population  of  about  30 
persons.  The  only  industry  is  a  grain  elevator,  which  is  about  3.2 
miles  from  Worden,  on  the  Wabash. 

In  Lourie  Mfg.  Co.  v.  C.  N.  R,  R.  Co,^  42  I.  C.  C,  448,  we  required 
the  lines  comprising  the  New  York  Central  system  to  publish  joint 
rates  for  the  transportation  of  property  from  Fetzer,  a  station  a 
few  miles  from  Springfield,  to  all  points  on  the  New  York  Central 
system,  and  observance  of  the  long-and-short-haul  rule  of  the  fourth 
section  makes  necessary  the  publication  of  rates  from  points  east  of 
Fetzer  not  higher  than  the  rates  from  Fetzer  should  the  route  over 
which  the  rates  are  applied  be  through  Champaign  or  Lyons.  If 
the  rates  are  applied  via  Mackinaw  or  Bloomington  the  rates  from 
stations  intermediate  to  Fetzer  via  this  route  can  not  be  higher  than 
from  Fetzer.  The  objection  urged  to  joint  rates  with  the  traction 
system  on  account  of  its  lack  of  cars  and  consequent  unwillingness 
to  let  its  freight  cars  go  off  its  line  was  urged  in  connection  with  the 
Lourie  Mfg,  Co.  Case^  supra^  but  the  objection  was  not  considered  as 
of  sufficient  weight  to  warrant  us  in  denying  through  rates  from 
Fetzer  when  it  was  evident  that  the  convenience  of  shippers  would 
be  materially  served  by  the  establishment  of  such  rates.  It  is  evi- 
dent here  that  the  convenience  of  shippers  will  be  served  by  the 
establishment  of  joint  inbound  rates  to  Fetzer  and  by  joint  rates  to 
and  from  Mechanicsburg,  and  all  stations  between  Lincoln  and 
Mackinaw.  It  is  evident  also  that  the  convenience  and  the  interests 
of  shippers  of  grain  will  be  materially  served  by  the  establishment 
of  joint  rates  on  grain  from  all  elevators  located  on  the  Illinois 
Traction  system  to  all  points  on  the  New  York  Central  system. 

After  making  substantially  the  foregoing  statement  of  issues  and 
facts  the  examiner  proposed  that  we  should  find  and  conclude  that : 

1.  Through  routes  should  be  established  for  the  transportation  of  freight 
traflSc  except  cosiil  from  and  to  all  points  on  the  line  of  the  Illinois  Traction  sys- 
tem between  Lincoln  and  Mackinaw,  to  and  from  all  points  on  the  New  York 
Central  system,  and  joint  rates  applicable  thereto  not  higher  than  the  rates 
contemporaneously  applied  on  like  traffic  from  and  to  Peoria. 

2.  Through  routes  for  the  transportation  of  freight  traffic  except  coal  should 
be  established  to  and  from  Mechanicsburg,  from  and  to  all  points  on  the  New 
York  Central  system,  and  to  Fetzer  from  all  points  on  the  New  York  Central 
system,  and  Joint  rates  applicable  thereto  not  higher  than  the  rates  contempo- 
raneously effective  on  like  traffic  to  and  from  Springfield. 

3.  Through  routes  on  grain  should  be  established  from  all  elevators  located  on 
the  Illinois  Traction  system  to  all  points  on  the  New  York  Central  system  and 
joint  rates  applicable  thereto  not  higher  than  the  rates  contemporaneously  ap- 
plied from  Peoria. 
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4.  In  the  establishment  of  the  rates  proposed  regard  must  be  had  for  the 
requirements  of  the  fourth  section  in  the  establishment  of  rates  to  and  from 
intermediate  points. 

After  exceptions  had  been  noted  by  defendant  carriers  a  supple- 
mental complaint  was  filed  naming  the  Director  General  of  Rail- 
roads a  party  defendant.  At  his  request  further  hearing  was  had 
and  argument  heard. 

The  additional  evidence  offered  for  defendants  covers  in  detail 
the  population  of  the  localities  and  the  location  of  stations  and 
elevators  on  the  traction  system  in  relation  to  distance  from  sta- 
tions served  by  the  various  steam  lines.  The  purpose  of  this  evi- 
dence was  to  show  that  the  relief  sought  by  the  traction  system 
would  benefit  a  limited  number  of  shippers  and  affect  but  a  small 
amount  of  traffic,  and  that  the  territory  in  question  is  adequately 
served  by  the  steam  lines. 

At  the  time  of  the  first  hearing  the  combination  rates  on  grain 
from  elevators  on  the  lines  of  the  traction  system  through  Chicago 
to  trunk  line  territory  were  composed  of  joint  and  proportional 
specifics  published  by  the  traction  system  and  its  connections,  other 
than  defendant  carriers,  to  Chicago  plus  reshipping  rates  beyond, 
which  equalled  the  joint  through  rates  published  by  the  steam  lines 
from  their  stations  in  the  same  Illinois  groups.  Effective  June  25, 
1918,  by  tariffs  filed  under  authority  of  General  Order  No.  28,  issued 
by  the  Director  General  of  Railroads,  the  specifics  from  all  stations 
on  the  traction  system  to  Chicago  for  reshipment  beyond  were  in- 
creased to  9  cents,  which  exceeded  and  exceed  by  a  half  cent  the 
rates  from  the  stations  on  the  lines  of  the  steam  roads  in  the  same 
group. 

By  tariffs  effective  November  1,  1918,  three  elevators  on  the  trac- 
tion system  secured  rates  to  Peoria  which,  together  with  the  Peoria 
reshipping  rates  to  trunk  line  territory,  resulted  in  combinations 
less  than  the  joint  rates  from  stations  on  the  steam  lines  in  the 
same  group;  one  elevator  secured  a  combination  on  Peoria  equal 
to  the  joint  rates;  and  from  all  other  elevators  on  the  traction  sys- 
tem the  Peoria  combinations  exceeded  and  exceed  the  joint  rates. 

Effective  January  27,  1919,  the  joint  proportional  rates  from  all 
elevators  on  the  traction  system  in  connection  with  the  Wabash  were 
9  cents  to  Danville  and  the  reshipping  rates  from  Danville  east  were 
the  same  as  from  Chicago;  thus  the  combinations  through  Danville 
exceed  by  1  cent  the  joint  rates  from  stations  on  the  steam  lines. 
Under  these  tariffs  the  grain  must  be  surrendered  by  the  traction 
system  to  the  Wabash  at  Decatur,  necessitating  a  back  haul  from 
stations  east  thereof. 

Equal  reshipping  rates  from  Danville  are  provided  by  the  de- 
fendant carriers,  but  their  application  does  not  extend  to  gi'ain 

55 1.  C.  C. 


ST.  LOUIS  ELECTRIC  TERMINAL  RY.   CO.  V,  RY.   CO.  59 

originating  on  the  traction  system  for  transfer  to  their  lines  direct. 
The  complainants  state  that  their  shippers  prefer  and  desire  the 
additional  eastern  outlet  over  the  direct  routes  in  connection  with 
the  defendants'  lines. 

For  defendants  it  is  pointed  out  that  while  the  complainants  are 
seeking  joint  rates  on  grain  in  connection  with  the  defendant  car- 
riers' lines,  the  complainants  in  Peoria  Board  of  Trade  v.  A.^  T.  <&  S. 
F.  By.  Co.j  ante  p.  ^,  attempted  to  secure  the  cancellation  of  the 
steam  lines'  joint  rates  on  grain  from  the  same  Illinois  groups 
through  Peoria  to  trunk  line '  territory  and  the  establishment  of 
reasonable  inbound  rates  to  Peoria,  based  on  distance,  with  constant 
outbound  rates  beyond,  fairly  aligned  with  the  outbound  rates  from 
Chicago.  But  we  have  declined  to  disturb  the  present  adjustment 
except  to  require  the  removal  of  certain  fourth  section  departures. 

The  defendants'  principal  exception  to  the  first  three  conclusions 
proposed  by  the  examiner  is  that  they  are  based  upon  serving  "  the 
convenience  and  interests  of  shippers."  They  contend  that  .the  test  of 
"  public  necessity  "  should  be  applied,  that  the  evidence  is  insufficient 
to  support  the  conclusions  if  the  public-necessity  test  is  applied,  and 
that  the  grain  shippers  in  the  territory  served  by  the  traction  system 
are  adequately  served  by  the  paralleled  steam  lines. 

In  Lourie  Mfg.  Co.  v.  C.  N.  R.  R.  Co.^  supra^  we  said : 

In  cases  previously  decided  involving  the  question  of  establishing  through 
routes,  we  have  made  public  necessity  the  test,  Chicago,  Ottawa  d  Peona  Ry, 
Co.  V.  C.  d  N.  W.  Ry.  Co.,  33  I.  C.  C,  573.  But  it  does  not  follow  that  a  through 
route  niust  be  indisi^ensable  in  order  to  be  considered  a  public  necessity.  When 
It  Is  shown  that  such  a  route  is  a  great  convenience  to  shippers,  adds  materially 
to  available  transportation  facilities,  and  Is  therefore  a  substantial  benefit  to 
commerce  It  must  be  held  to  satisfy  the  test  of  public  necessity-,  and  the  record 
before  us  indicates  the  through  routes  here  In  question  are  demanded  by  these 
conditions. 

It  is  our  opinion  that  the  test  applied  by  the  examiner  is  a  proper 
one  and  that  his  first  three  conclusions  are  supported  by  the  record. 
We  adopt  them  as  our  own  with  the  exception  that  in  no  instance  will 
the  defendants  be  required  to  join  in  through  routes  and  joint  rates 
from  elevators  Located  on  the  traction  system  at  points  served  by 
them. 

In  excepting  to  the  fourth  conclusion  the  defendants  contend  that 
there  is  no  evidence  offered  which  would  warrant  the  establishment 
of  joint  rates  to  and  from  intermediate  points  on  the  traction  sys- 
tem lower  than  those  now  in  effect.  We  adopt  that  conclusion  as  our 
own  and  as  an  admonition  to  the  defendants  that  literal  compliance 
with  the  previous  conclusions  will  not  relieve  or  excuse  them  from 
violations  of  the  provisions  of  the  fourth  section  of  the  net.  The 
admonition   is   not   untimely.     In   publishing   rates   prescribed   in 

55 1.  C.  C. 


60  INTERSTATE   COMMERCE  COMMISSION  REPORTS. 

Lourie  Mfg.  Co.  v.  C.  N.  R.  R.  Co.^  mpra^  and  in  our  orders  after 
rehearing  in  that  case,  49  I.  C.  C,  64,  the  defendants  did  not  reduce 
the  rates  from  intermediate  points  which  thereby  became  higher 
than  the  joint  rates  prescribed  from  Fetzer,  and  filed  no  application 
to  protect  these  departures  from  the  provisions  of  the  long-and-short- 
haul  clause.  The  complainants  state  that  the  defendants  refused  to 
join  them  in  correcting  these  departures,  which  still  exist. 

Nothing  in  this  report  is  to  be  construed  as  relieving  the  traction 
system  from  obligation  to  furnish  a  proper  share  of  the  cars  needed 
to  transport  the  traffic  originating  on  its  line  or  in  lieu  thereof  to 
maintain  proper  transfer  facilities  at  its  own  expense  so  that  no 
undue  burden  will  be  placed  on  defendants. 

An  order  will  be  entered  accordingly. 
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No.  10190. 

VIRGINIA  COAL  &  FUEL  COMPANY 

V, 

NORFOLK  &  WESTERN  RAILWAY  COMPANY  AND 

DIRECTOR  GENERAL. 


Submitted  March  8,  1919.    Decided  Auyust  i,  1919. 


Complainant  not  entitled  to  an  order  requiring  a  switch  connection  with  a  pro- 
posed private  tracli  from  its  mine  to  the  line  of  the  Norfolk:  &  Western 
Railway  Company  at  Mathi's  spur,  Quaker,  W.  Va.,  since  it  has  not  pro- 
vided a  private  track  with  which  (t)nnection  could  be  made.  Complaint 
dismissed  without  prejudice. 

J,  n.  Meek  for  complainant. 

John  H.  Holt^  Lucian  11,  Cocke^  Theodore  W.  Reath,  and  R.  Walton 
Moore  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 

The  complainant  recently  secured  a  30  years'  lease  of  a  tract  of 
coal-mining  land  lying  on  both  sides  of  the  right  of  way  of  the  Nor- 
folk &  Western  Railway  Company,  hereinafter  termed  the  defend- 
ant, near  Quaker,  Wayne  county,  W.  Va.  By  complaint  filed  May 
18,  1918,  it  alleges  that  the  defendant  in  violation  of  section  1  of 
the  act  to  regulate  commerce  has  failed  and  declined,  upon  com- 
plainant's application,  to  construct,  maintain,  and  operate  a  switch 
connection  between  defendant's  line  and  a  private  +rack  which  com- 
plainant proposes  to  construct  and  maintain  at  its  own  expense  on 
its  property. 

The  application  was  not  in  writing,  as  required  by  section  1  of 
the  act  to  regulate  commerce.  Waiver  of  this  statutory  requirement 
is  stipulated  by  the  parties,  and  they  seek  adjudication  of  the  issue 
upon  an  application  in  writing  made  subsequent  to  the  filing  of  the 
complaint,  for  which  they  ask  the  same  force  and  effect  as  if  made 
in  conformity  with  the  statute.  By  supplemental  complaint  the 
Director  General  of  Railroads  was  made  a  party  defendant  prior  to 
the  hearing  had  on  November  18, 1918. 

Under  an  agreement  between  the  United  States  Fuel  Administra- 
tion and  the  United  States  Railroad  Administration  that  applica- 
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tions  for  the  opening  of  new  mines  should  be  approved  by  the 
former  before  being  considered  by  the  latter  the  Fuel  Adminis- 
tration on  September  4,  1918,  declined  to  recommend  the  opening  of 
complainant's  mine,  on  the  ground  that  the  labor  and  transportation 
conditions  then  existing  were  such  that  the  mine  could  not  reason- 
ably be  expected  to  yield  increased  production  of  coal. 

Complainant's  mine  is  located  on  the  Twelve  Pole  line  of  defend- 
ant, near  Quaker,  where  there  is  a  switch  250  feet  long  known  as 
Mathi's  spur,  owned  and  operated  by  the  defendant,  which  accom- 
modates 4  cars,  and  is  used  as  a  team  track  for  the  shipment  of 
crossties  and  other  sawmill  products.  During  the  month  prior  to 
the  hearing  complainant  shipped  from  this  spur  8  or  10  cars  of  coal, 
but  in  reaching  it  a  wagon  haul  of  1,500  feet  was  necessary  from  the 
incline  or  chute  at  the  mine.  The  coal  was  loaded  into  box  cars. 
Complainant  originally  proposed  a  switch  connection  between  this 
spur  and  its  proposed  track,  but,*  as  the  degree  of  curvature  was  ob- 
jectionable from  an  operating  standpoint,  this  proposal  gave  way  to 
a  second  which  contemplates  a  switch  connection  with  the  main  line 
near  the  point  where  Mathi's  spur  connects  with  the  main  line.  This 
proposal,  if  accepted,  would  require  the  complainant  to  construct  a 
track  1,500  feet  in  length  from  the  chute  at  the  mine  to  the  defend- 
ant's right  of  way.  The  cuts  and  fills  required  for  such  a  track 
would  be  comparatively  light,  and  there  would  be  no  grades  in  excess 
of  1  per  cent.  The  proposed  track  would  cross  Lick  Log  Creek  and 
a  trail  or  road  paralleling  it,  recross  the  creek  and  pass  diagonally 
through  a  school  yard.  Complainant  urges  that  the  trail  is  not  recog- 
nized as  an  authorized  county  or  state  road;  that  the  school  term 
is  about  four  months  each  year;  and  that  the  coal  could  be  moved 
over  its  proposed  track  during  periods  of  the  day  when  children  are 
not  in  attendance,  but,  if  the  school  proved  an  obstacle  to  the  in- 
stallation of  the  track,  the  authorities  would  remove  the  building. 

Complainant  suggests  that  its  proposed  track  could  be  ifeed  as  a 
team  track  for  the  handling  of  other  traffic,  and  thus  permit  abandon- 
ment of  Mathi's  spur.  Defendant  objects  that  such  use  would  be  im- 
practicable, as  the  loading  and  unloading  of  other  traffic  would  be  in- 
terrupted by  moving  cars  to  or  from  the  mine,  and  attended  with 
danger,  as  cars  might  accidentally  break  loose  at  the  tipple,  run  wild 
down  the  incline  of  the  track,  and  collide  with  other  cars  in  the 
process  of  loading  and  unloading;  a  danger  which  could  be  avoided 
by  the  installation  of  a  derailer.  Defendant  also  contends  that  the 
proposed  track  would  interfere  with  its  present  yardage  facilities 
for  other  shippers  on  Mathi's  spur  track.  It  is  shown  that  other 
yardage  facilities  could  be  provided  on  the  opposite  side  of  this  spur 

by  filling  in  low  ground. 
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Complainant  has  expended  about  $20,000  in  opening  its  mine  and 
pi'eparing  to  ship  coal.  The  coal  from  about  400  acres  could  be 
handled  over  the  proposed  track  and,  under  complainant's  estimate 
of  approximately  4  feet  of  coal  to  the  seam,  the  yield  would  be 
4,000  tons  to  the  acre  or  a  total  of  1,600,000  tons.  The  product  of 
the  mine  is  a  good  grade  of  domestic  coal  which  is  also  suitable  for 
steam  purposes  and  has  been  sold  by  complainant  to  a  sales  agency 
in  Wayne,  W.  Va.,  and  also  locally.  Complainant  expects  to  ship 
via  the  line  of  defendant  to  points  in  Ohio,  Michigan,  Kentucky,  and 
Indiana.  Its  manager  estimated  that  within  a  month  from  the  date 
of  the  hearing  100  tons  of  coal  per  day,  and  within  six  months  from 
300  to  400  tons  per  day,  could  be  tendered  for  shipment  if  the  switch 
connection  were  made.  A  mining  engineer,  witness  for  the  com- 
plainant, testified  that  if  proper  mining  machinery,  such  as  a  com- 
presser  station  or  electricity,  were  installed,  it  would  be  possible  to 
increase  the  production  to  1,000  tons  daily.  Another  mining  engineer, 
witness  for  defendant,  testified  that  under  such  conditions  250  tons 
could  be  produced  daily  although  probably  not  at  a  profit. 

Defendant  contends  that  the. coal  seam  is  so  interspersed  with  slate 
and  other  partings  of  waste  material  that  it  could  not  be  made  to 
pay ;  that  there  are  no  mines,  other  than  wa^on  mines,  on  the  Twelve 
Pole  line;  that  no  coal  operation  there  has  made  any  appreciable 
amount  of  money ;  and  that  the  wagon  mines  have  been  resurrected 
only  by  war  demands  and  the  possibility  of  obtaining  high  prices  for 
coal  loaded  in  box  cars. 

The  prospects  for  profitable  operation  are  pertinent  only  as  they 
may  bear  on  the  question  of  whether  the  switch  connection,  if  made, 
will  furnish  sufficient  business  to  justify  its  construction  and  main- 
tenance by  defendant. 

The  Twelve  Pole  line  is  the  defendant's  old  main  line.  Its  new  main 
line,  called  the  Big  Sandy  line,  diverges  from  the  old  line  at  Kenova 
on  the  west  and  connects  with  it  again  at  Naugatuck  on  the  east, 
the  distance  between  these  points  being  84  miles  by  the  old  line  and 
59  miles  by  the  new.  The  two  lines  are  used  as  a  double  track,  the 
old  for  eastbound  and  the  new  for  westbound  traffic.  A  back  haul 
would  therefore  be  necessary  in  the  movement  westward  from  com- 
plainant's mine.  The  distance  from  Mathi's  spur  to  Kenova  via 
the  old  line  is  44  miles,  to  Naugatuck  41  miles,  making  the  haul  to 
Kenova  via  Naugatuck  and  the  new  line  about  100  miles. 

The  record  discloses  no  unfavorable  labor  conditions  in  the  vicin- 
ity of  complainant's  mine  at  the  time  of  the  hearing,  and  its  coal 
has  been  mined  by  local  labor,  the  supply  of  which  is  said  to  be 
ample. 
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Hall,  Commissioner: 

The  foregoing,  with  unimportant  modifications,  embodies  the 
pertinent  facts  set  forth  by  the  examiner  in  his  proposed  re- 
port, together  with  his  recommendation  that  defendant,  be  re- 
quired to  install  the  switch  connection.  To  this  recommendation 
defendant,  without  questioning  the  accuracy  of  the  stated  facts, 
objects  upon  the  ground  that  the  evidence  does  not  establish  a  condi- 
tion which,  within  the  meaning  of  the  statute,  would  justify  the 
construction  and  maintenance  of  the  switch  connection. 

From  examination  of  the  record  we  are  of  opinion  and  find  that  the 
complainant  is  a  shipper  tendering  interstate  traffic  for  transporta- 
tion, and  that  the  switch  connection  with  complainant's  private  track 
as  proposed  would  be  reasonably  practicable,  could  be  put  in  with 
safety,  and  would  furnish  sufficient  business  to  justify  construc- 
tion and  maintenance  of  the  same.  But  the  record  is  silent  as 
to  what  would  be  reasonable  terms  upon  which  to  require  defendant 
to  construct,  operate,  and  maintain  such  switch  connection.  The 
proposed  track  of  complainant  has  not  been  constructed,  and  it  has  no 
track  with  which  we  can  order  a  switch  connection  made.  In  Ralston 
Townsite  Co,  v.  M,  P,  Ry,  Co,  22  I.  C.  C,  355,  we  said : 

♦  ♦  ♦  It  is  a  condition  precedent  to  the  exertion  of  the  power  of  the  CJom- 
mission  that  such  lateral  branch  line  or  private  side  track  should  be  actually 
constructed  in  such  manner  that  a  physical  connection  is  practicable  and  safe. 

♦  ♦  ♦  The  fact  is  complainants  have  no  side  track  or  lateral  railroad  with 
which  the  defendant  could  make  a  switch  connection  if  ordered  by  the  Com- 
mission so  to  do. 

An  order  will  be  entered  dismissing  the  complaint  without  preju- 
dice. 
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No.  10218. 
FARGO  IRON  &  METAL  COMPANY 

V. 

NORTHERN  PACIFIC  RAILWAY  COMPANY. 


Submitted  March  31,  1919,    Decided  August  i,  1919. 


Certain  shipments  of  old  tlirasiiing  engines  found  not  to  be  of  scrap  iron  within 
the  meaning  of  the  defendaut*s  tariff,  which  applies  only  on  scraps  or  pieces 
of  iron  or  steel  of  value  for  remelting  purposes  only. 

Barnett  c&  Richardson  for  complainant. 

Ch-arJes  Donnelly  and  B,  W,  Scandrett  for  defendant. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Damels,  and  Eastman. 

The  following  is  in  substance  the  report  proposed  by  the  examiner 
who  conducted  the  hearing: 

This  is  a  test  case.  Complainant  contends  that,  under  proper 
interpretation  of  defendant's  tariff,  the  rate  on  scrap  iron,  and 
not  the  rate  on  secondhand  engines  which  was  assessed,  should 
have  been  applied  on  the  two  carload  shipments  presently  to  be 
described,  and  asks  for  reparation.  The  reasonableness  of  the  tariff 
description  of  scrap  iron,  which  applies  "  only  on  scraps  or  pieces 
of  iron  or  steel  of  value  for  remelting  purposes  only,"  is  not  in  issue. 
Rates  will  be  stated  in  cents  per  100  pounds. 

The  complainant,  a  corporation  engaged  in  the  junk  and  scrap- 
iron  business  at  Fargo,  N.  Dak.,  handles  from  300  to  700  carloads  of 
material  annually  through  its  junk  yard  at  that  point.  One  ship- 
ment moved  from  Edgeley,  N.  Dak.,  to  Fargo  over  the  line  of  the 
defendant.  It  consisted  of  two  old  thrashing  engines,  one  old  gas 
tractor,  and  some  pieces  of  iron,  and  was  billed  as  scrap  iron.  Com- 
plainant's witness  testified  that  the  cylinders,  flywheels,  and  gears 
of  these  engines  were  cracked  or  broken  and  the  boilers  rusted 
through,  that  they  were  in  a  generally  dilapidated  condition,  and  fit 
only  to  be  scrapped.  Upon  arrival  at  Fargo  the  shipment  was  un- 
loaded into  complainant's  yard,  cut,  melted,  and  otherwise  further 
reduced  to  the  small  dimensions  required  by  the  trade  description  of 
scrap  iron.  When  inspected  by  a  representative  of  the  Western 
Weighing  and  Inspection  Bureau  it  was  held  not  to  consist  of  scrap 
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iron  but  of  secondhand  engines  within  the  tariff  description,  and 
a  rate  of  18  cents  was  accordingly  assessed  instead  of  the  scrap-iron 
rate  of  12.6  cents.  Defendant's  tariff  provides  that  scrap  iron,  but 
not  secondhand  engines,  can  be  unloaded  at  Fargo  and  assorted 
upon  pajrment  of  an  additional  2  cents,  and  later  an  equal  amount  of 
similar  tonnage,  as  shown  by  the  shipper's  transit  balance,  can  be 
shipped  out  to  Minneapolis,  St.  Paul,  Superior,  or  Duluth,  Minn.,  on 
the  basis  of  the  through  rate,  15  cents  from  Edgeley,  from  origin  to 
final  destination.  The  result  of  the  inspection  was  that  complainant, 
which  ultimately  ships  all  tonnage  of  its  Fargo  yard  to  one  of  llie 
Minnesota  points  named,  was  denied  the  benefit  of  the  transit  rate 
and  arrangement  on  this  shipment,  and  was  required  to  pay  inbound 
the  local  rate  on  secondhand  engines,  as  stated.  If  we  should  find 
that  the  shipment  was  of  scrap  iron,  the  movement  into  Fargo  would 
form  a  part  of  a  through  interstate  shipment  to  one  of  the  Minne- 
sota points  under  the  transit  rate,  and  the  measure  of  reparation 
would  be  the  difference  between  the  rates  paid  in  and  out  of  Fargo, 
on  secondhand  engines  and  scrap  iron,  respectively,  and  the  through 
transit  rate  on  scrap  iron,  and  not  the  difference  between  the  local 
rates  on  secondhand  engines  and  scrap  iron  to  Fargo,  as  claimed  by 
complainant. 

The  other  shipment  was  from  Goodrich,  N.  Dak.,  and  moved  first 
to  Fargo.  It  consisted  of  an  old  thrashing  engine,  parts  of  old  bind- 
ers and  other  farm  implements,  and  some  loose  bones.  Complainant's 
witness  testified  that  this  engine  was  in  about  the  same  condition  as 
the  others  shipped  from  Edgeley.  It  is  the  practice  of  complainant, 
when  pressed  for  storage  space  at  Fargo  and  satisfied  that  engines 
are  sufficiently  scrapped,  to  reconsign  to  the  Minnesota  point  instead 
of  unloading  into  its  yard  at  Fargo  for  further  reduction  to  scrap, 
assortment,  and  shipment  out  later  under  the  transit  rate,  and  this 
car  was  so  reconsigned  to  Duluth  under  defendant's  tariff  provision 
for  reconsignment  of  freight  generally.  The  consignee  at  Duluth 
was  also  a  dealer  in  scrap  iron  and  further  reduced  this  shipment 
to  scrap  iron  at  its  yard  in  Duluth.  Upon  reconsignment  at  Fargo 
complainant  prepaid  the  charges  through  from  Goodrich  to  Duluth 
at  the  rate  of  17J  cents  applicable  on  scrap  iron.  Upon  inspection 
dt  Duluth  by  a  representative  of  the  Western  Weighing  &  Inspec- 
tion Bureau  the  contents,  like  those  of  the  car  from  Edgeley,  were 
held  not  to  come  within  the  tariff  description  of  scrap  iron.  The 
inspector  testified  that  the  engine  was  in  fairly  good  condition  and 
capable  of  repair  for  secondhand  use.  The  secondhand-engine  rate 
of  26  cents  on  the  engine  and  the  junk  rate  of  17^  cents  on  the  other 
articles  were  accordingly  assessed  on  the  basis  of  minimum  weights 

of  20,000  and  30,000  pounds,,  respectively. 
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Prior  to  May,  1917,  no  question  was  raised  by  the  carriers  regard- 
ing the  rate  applicable  on  shipments  such  as  these,  and  for  several 
years  prior  to  that  time  the  rate  on  scrap  iron  was  held  to  be  appli- 
cable when  the  representative  of  the  inspection  bureau  was  satisfied 
that  the  engines  were  useful  only  to  be  scrapped.  Every  car  was 
inspected  then,  as  now,  and  the  inspector  had  access  then,  as  now,  to 
all  of  complainant's  books  of  account  covering  the  purchase  and 
selling  price  of  every  car  of  material  handled  through  the  Fargo 
yard,  and  all  the  facts  relating  to  the  inbound  and  outbound  ship- 
ments. 

Complainant  has  customarily  had  scrap  engines  broken  up  at  the 
point  of  purchase  wherever  practicable.  But  such  demolition  there 
can  ordinarily  be  effected  only  in  part,  at  best,  because  complainant 
can  not  have  at  every  point  where  an  engine  may  be  bought  the  equip- 
ment of  electric-shears  and  acetylene-torch  outfits  used  for  the  con- 
version of  engines  into  scrap  iron.  The  reduction  process  at  origin 
is  therefore  usually  limited  to  damage  by  hand  sledge.  The  difficulty 
of  complainant's  situation  in  this  respect  is  conceded  by  defendant, 
but  it  contends  that,  as  a  matter  both  of  actual  fact  and  of  tariff 
construction,  an  engine  continues  to  be  an  engine  so  long  as  it  retains 
its  engine  form  and  until  scrapped,  even  though  concededly  good  for 
nothing  but  scrap  iron,  intended  to  be  scrapped,  and  subsequently 
scrapped.  It  further  contends  that  on  such  shipments  the  rate  on 
secondhand  engines  must  be  applied,  and  that  any  impropriety  in 
that  designation  and  rate  as  applied  to  old  engines  should  be  corrected 
in  an  appropriate  proceeding  before  the  Commission  upon  a  com- 
plaint in  which  the  question  is  definitely  raised. 

These  engines  appear  to  have  been,  when  shipped,  "of  value  for 
remelting  purposes  only."  To  that  extent  they  fell  within  the  tariff 
description  of  scrap  iron.  They  were  later  scrapped  at  destination. 
But  whatever  might  be  the  proper  conclusion  as  to  the  reasonable- 
ness of  excluding  them  from  the  tariff  description  of  scrap  iron,  if 
that  issue  were  before  us  in  an  appropriate  proceeding,  they  had  not 
reached  the  stage  of  being  the  "scraps  or  pieces  of  iron  or  steel" 
contemplated  by  the  present  tariff  description  of  scrap  iron,  and,  as 
only  the  interpretation  of  that  description  is  here  presented  for 
determination,  it  follows  that  the  complaint  should  be  dismissed. 

This  conclusion  is  not  in  conflict  with  Joseph  Iron  Co,  v.  C,  c&  L, 
R,  R.  Co,^  49  I.  C.  C,  111,  cited  by  complainant.  There  the  pieces  of 
worn-out  cotton  compress  machinery,  on  which  the  scrap-iron  rate 
was  held  to  be  applicable,  came  within  the  commodity  tariff  descrip- 
tive of  "scrap  iron  and  scrap  steel,  all  kinds,  except  old  rails  suitable 
for  relaying  purposes,"  which  was  not  confined,  as  this  is,  to  scraps 
or  pieces. 
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Hall,  Commissioner: 

To  the  foregoing  report  as  proposed  by  the  examiner  complainant 
filed  exceptions  which  do  not  point  to  any  omission  or  error  of  fact 

The  rate  on  scrap  iron  is  published  to  apply  ^  on  scrap  iron  and 
scrap  zinc,  in  packages  or  loose,  straight  or  mixed  carloads,"  and 
is  specifically  limited  by  a  footnote  providing  that  the  rate  ^  applies 
only  on  scraps  or  pieces  of  iron  or  steel  of  value  for  remelting  pur- 
poses only.''  Complainant  contends  in  its  exceptions  that  the  foot- 
note does  not  qualify  the  description  "scrap  iron  and  scrap  zinc," 
except  by  the  words  "  of  value  for  remelting  purposes  only."  With 
this  interpretation  we  do  not  agree.  If  it  were  correct,  the  ^estri^ 
tion  to  "  scraps  or  pieces  of  iron  or  steel "  would  be  superfluous.  Nor 
can  it  fairly  be  said  that  a  set-up  engine  is  scrap  iron  "  in  packages 
or  loose  "  within  the  meaning  of  the  item  quoted. 

Complainant  also  contends  in  its  exceptions  that  the  restriction 
of  the  rate  to  "  scraps  or  pieces  "  of  iron  does  not  require  that  these 
engines  be  dismantled  in  the  absence  of  direct  provision  for  dis- 
mantling, and  that  a  set-up  engine  really  consists  of  numerous 
"scraps  or  pieces"  within  the  meaning  of  this  tariff.  These  con- 
tentions fall  of  their  own  weight. 

Another  point  made  by  the  exceptions  of  complainant  is  that  in 
Joseph  Iron  Co.  v.  C,  <&  L,  R.  R.  Co.^  cited  above,  the  pieces 
of  worn-out  cotton  compress  machinery  on  which  we  found  the  scrap- 
iron  rate  to  be  applicable  were  not  broken  up  into  pieces  as  required 
by  the  southern  .classification.  The  question  there,  as  the  proposed 
report  shows,  was  governed  by  a  commodity  tariff  which  excepted 
the  rate  on  scrap  iron  from  the  application  of  the  classification  rules, 
and  under  which  the  pieces  of  iron,  as  offered  for  transportation, 
were  not  required  to  be  further  broken  up.  The  difference  is  in 
the  tariffs. 

The  only  issue  before  us  is  one  of  tariff  interpretation.  In  that 
we  agree  with  the  examiner,  adopt  his  proposed  report  as  stated 
above,  and  make  it  part  of  this  report. 

An  order  will  be  entered  dismissing  the  complaint. 
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No.  10368. 
TOBACCO  PRODUCTS  COEPORATION  ET  AL. 

V. 

DIRECTOR  GENERAL,  SOUTHERN  PACIFIC  COMPANY, 

ET  AL. 


Submitted  June  1,  1919,    Decided  August  i,  1919. 


Rates  on  cigarettes  in  fiber-board  boxes  shipped  in  less-than-carload  lots  from 
New  Tprk,  N.  T.,  to  points  in  California,  Oregon,  and  Washington,  and  the 
classification  rule  applicable  thereto,  found  to  have  been  justified.  Com- 
plaint dismissed. 

Allen  AfcCarty  for  complainants. 

B,  C.  Fyfe  and  F.  E.  Andrews  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 

The  following  is  substantially  the  report  proposed  by  the  exam- 
iner and  served  upon  the  parties : 

This  complaint  was  filed  on  December  16,  1918,  by  the  Tobacco 
Products  Corporation  and  its  subsidiary,  M.  Melachrino  &  Company, 
Incorporated,  engaged  in  the  manufacture  and  sale  of  cigarettes  and 
other  tobacco  products  in  the  city  of  New  York.  They  attack  as 
unreasonable,  in  violation  of  section  1  of  the  act  to  regulate  com- 
merce, the  rates  charged  on  various  less-than-carload  shipments  of 
cigarettes  from  New  York  to  points  in  California,  Oregon,  and 
Washington,  which  moved  between  September  13,  1916,  and  June  7, 
1917. 

Under  the  western  classification,  which  governs,  less-than-carload 
shipments  of  cigarettes  in  boxes  conforming  to  the  requirements  of 
certain  rules  take  the  first-class  rate;  in  boxes  not  so  conforming, 
double  first  class.  Commodity  rates  lower  than  first  class  would 
apply  to  this  traflSc  if  compliance  were  had  with  the  classification 
rules  as  to  preparation  for  shipment.  One  of  these  rules,  which 
relates  to  shipments  in  fiber-board  boxes  but  not  in  wooden  boxes,  is 
that  the  boxes  must  show  "  description  of  contents."  Complainants' 
shipments  were  made  in  fiber-board  boxes  marked  with  the  name  of 
the  shipper  and,  in  addition,  with  abbreviated  descriptions  of  the 
contents,  as  for  example  "  6000  Milo  CK  20's "  without  mention 
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of  cigarettes.  It  was  testified  that  this  meant  5,000  cigarettes  of  the 
Mile  brand,  cork- tipped,  in  packages  containing  20  cigarettes  each. 
Other  brands  were  indicated  by  the  words  Natural,  Royal  Nestor, 
and  Melachrino.  Defendants  did  not  consider  this  miairking  a  com- 
pliance with  the  rule  as  to  description,  and  assessed  double  first-class 
rates.  Complainants  seek  reparation  and  reasonable  rates  and  rules 
for  the  future. 

They  contend  that  the  marking  of  their  shipments  as  described  was 
a  suflBcient  compliance  with  the  tariff  rule ;  that  no  similar  rule  as  to 
description  was  operative  in  official  classification  territory ;  and  that 
such  a  requirement  as  to  shipments  in  fiber-board  boxes,  not  made  in 
case  of  similar  shipments  in  wooden  boxes,  is  unreasonable.  They 
also  point  to  the  fact  that  in  the  case  of  certain  other  commodities, 
sucli  as  boots  and  shoes,  dry  goods,  and  furs,  shipped  in  fiber-board 
boxes  not  conforming  to  the  classification  rules,  the.  increase  in  rates 
on  account  of  such  nonconformity  is  but  25  per  cent. 

It  may  be,  as  stated,  that  the  shipments  of  complainants  are  widely 
distributed  and  their  nature  generally  well  known,  but  it  can  not 
reasonably  be  held  that  such  descriptions  as  were  used  are  suflScient 
to  meet  the  purposes  of  the  tariff  rule.  The  principal  purpose  is  to 
inform  the  carriers'  train  and  station  employees  of  the  nature  of  the 
commodities  shipped,  in  order  that  due  precaution  may  be  taken  in 
loading  the  packages  and  in  storing  them  at  stations  to  protect 
them  from  injury  and  pilferage.  In  this  case,  as  in  others  before  the 
Commission,  it  has  been  found  that  shipments  of  cigarettes  are  espe- 
cially liable  to  loss  from  theft.  Reed  Tobacco  Co.  v.  C.  cfe  0.  Ky.  Co,^ 
51  I.  C.  C,  201.  Shipments  of  cigarettes  in  fiber-board  boxes  under 
the  tariff  rules  may  not  exceed  90  pounds  gross  weight  per  package. 
Shipments  of  the  same  commodity  in  wooden  boxes  may  be,  and 
usually  are,  much  heavier,  and  the  boxes,  prepared  according  to  the 
carriers'  requirements,  offer  much  greater  resistance  to  pilferers  than 
do  fiber-board  boxes.  The  two  kinds  of  containers  were  described 
more  fully  in  Reynolds  Tobacco  Co,  y.  A.  &  8,  Ry.  Co.^  39  I.  C.  C, 
371.  The  rule  as  to  description  carried  in  the  southern  classification 
is  substantially  the  same  as  that  in  the  western,  and,  effective  Octo- 
ber 1, 1917,  a  similar  rule  was  incorporated  in  the  official  classification. 

The  rates  and  rules  under  attack  are  not  found  to  have  been  or 
to  be  unreasonable  and  the  complaint  should  be  dismissed. 

Hai^,  Commissioner: 

No  exceptions  were  filed  to  the  foregoing  proposed  report  of  the 

examiner.    Upon  consideration  of  the  record  we  approve  and  adopt 

it  as  part  of  this  report,  and  find  that  defendants  have  justified  the 

rates  assessed  and  the  rule. 

An  order  will  be  entered  dismissing  the  complaint. 
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No.  9842. 
WESTERN  PACIFIC  RAILROAD  COMPANY 

V. 

SOUTHERN  PACIFIC  COMPANY  ET  AL. 


Submitted  January  8,  1919.    Decided  July  1,  1919. 


1.  A  lower  basis  of  divisions  of  joint  through  passenger  fares  between  points 

in  the  state  of  California  and  Salt  Lake  City,  Utah,  and  points  north 
and  east  thereof,  accorded  complainant,  than  defendants  allow  each  other 
of  similar  joint  fares,  found  to  be  unlawful,  in  violation  of  the  second 
paragraph  of  section  3  of  the  act 

2.  Reparation  awarded. 

Allan  P.  Matthew  for  complainant. 

E.  W.  Camp^  Fred  H.  Wood^  and  C.  W.  Durbrow  for  defendants. 

Report  of  the  Commission. 
McChord,  Commissioner: 

This  case  was  the  subject  of  a  tentative  report  by  the  examiner 
which  found  the  practices  of  the  defendants  discriminatory  and 
proposed  that  an  order  be  entered  requiring  the  removal  of  the  dis- 
crimination and  denial  of  reparation.  Except  as  herein  modified  the 
following  statements  of  fact  are  those  as  set  forth  by  the  examiner. 
Exceptions,  which  will  be  discussed  later,  were  filed  by  both  parties. 

From  points  in  the  state  of  California  to  Salt  Lake  City,  Utah, 
and  points  north  and  east  thereof  and  in  the  opposite  direction, 
through  routes  and  joint  passenger  fares  are  in  effect.  I'hey  apply 
from  and  to  practically  all  points  in  California  on  the  lines  of  each 
of  the  defendants,  the  Southern  Pacific  Company,  and  the  Atchison, 
Topeka  &  Santa  Fe  Railway  Company,  hereinafter  termed  the 
Southern  Pacific  and  the  Santa  Fe,  by  way  of  the  line  of  the  com- 
plainant, and  from  and  to  points  in  California  on  the  line  of  the 
complainant  by  way  of  the  lines  of  each  of  the  defendants.  How- 
ever, the  divisions  of  such  joint  through  interstate  passenger  fares  in 
which  the  complainant  participates  with  each  of  the  defendants  are 
less  than  the  divisions  of  similar  joint  fares  which  defendants  accord 
each  other.  Complainant,  invoking  the  second  paragraph  of  section 
3  of  the  act  to  regulate  commerce,  alleges  that  each  of  the  defendants 
discriminates  in  its  rates  and  charges  against  the  connecting  line  of 
complainant  in  favor  of  each  other  as  a  connecting  line.  The  prayer 
is  for  the  removal  of  the  alleged  discrimination  pursuant  to  the 
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stated  provision  of  the  act,  and  reparation  within  the  statutory 
period.  In  their  answers  each  of  the  defendants  admits  that  it  does 
not  provide  for  the  division  of  such  joint  passenger  fares  between  it 
and  the  complainant  upon  the  same  basis  as  it  divides  fares  with 
each  other,  but  denies  that  it  thereby  discriminates  in  its  rates  and 
charges  between  such  connecting  lines. 

To  avoid  obscurity  of  issue,  those  matters  which  are  not  in  issue 
are  eliminated.  The  divisional  arrangements  assailed  are  those  for 
the  apportionment  of  fares  from  and  to  Salt  Lake  City,  and  north 
and  east  thereof,  applicable  to  the  transportation  of  transconti- 
nental passengers  and  do  not  apply  west  of  Salt  Lake  City.  The' 
fares  'per  se  are  not  attacked ;  in  fact,  no  carriers  other  than  the  two 
named  are  parties  defendant,  although  other  carriers  join  with  the 
complainant  and,  also,  with  each  of  the  defendants  in  the  fares  the 
apportionment  of  which  is  alleged  to  constitute  discrimination.  None 
of  the  fares  was  prescribed  by  the  Commission.  They  were  volun- 
tarily established  by  the  parties  to  this  case  and  their  connections. 
The  apportionment  of  such  fares  is  by  agreement  between  the  parties 
to  the  through  fares. 

No  evidence  was  offered  on  behalf  of  complainant  to  show  that  the 
physical  facilities  for  the  interchange  of  passengers  between  the  line 
of  the  complainant  and  each  of  the  defendants  are  different  from 
those  for  the  interchange  of  passengers  between  the  defendants.  On 
the  contrary,  the  joint  fares  are  the  same  in  amount  whether  the 
transportation  of  a  passenger  is  by  way  of  the  line  of  the  complain- 
ant and  each  of  the  defendants,  or  by  way  of  the  lines  of  the  defend- 
ants. The  physical  facilities  for  the  interchange  of  passengers  at 
San  Francisco  and  Stockton,  Calif.,  for  example,  are  identical  whether 
the  interchange  is  between  the  complainant  and  the  Southern  Pacific 
or  Sante  Fe,  or  between  the  Southern  Pacific  and  the  Sante  Fe.  The 
practices  followed  by  the  defendants  for  the  receiving,  forwarding, 
and  delivering  of  passengers  of  complainant  are  not  different  from 
the  practices  of  the  defendants  in  the  receiving,  forwarding,  and  de- 
livering of  the  passengers  of  each  other.  The  public  has  not  com- 
plained of  any  unreasonable,  improper,  or  unequal  facilities.  The 
sole  inequality  is  the  lesser  proportions  of  the  joint  fares  allowed 
complainant  by  each  of  the  defendants  than  they  accord  each  other. 

The  complainant  does  not  invoke  the  provisions  of  section  15  of 
the  act,  which  authorizes  the  Commission  to  prescribe  divisions  of 
joint  rates.  The  prayer  is  for  the  removal  of  discrimination  pursu- 
ant to  section  3  of  the  act.  No  order  is  prayed  for  the  establishment 
of  specific  divisions;  but  that  the  divisions  received  by  complainant 
shall  not  be  less  than  those  made  and  received  by  defendants  from 
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We  are  confronted  at  the  outset,  however,  by  a  plea,  on  behialf  of 
the  defendants,  to  our  jurisdiction  to  entertain  the  complaint.  They 
relied  on  the  case  of  Morgantown  <&  Kingwood  Divisions^  40  I.  C.  C, 
509,  and  claimed  that  our  power  to  prescribe  divisions  of  joint  rates 
rests  in  and  is  confined  to  section  15  of  the  act;  that  that  power  is 
limited  by  the  terms  of  that  section  to  cases  in  which  the  Commission, 
having  prescribed  joint  rates,  fixes  the  division  because  the  parties  to 
such  (joint  rates  have  disagreed  as  to  their  apportionment.  As  the 
facts  prerequisite  to  the  Commission's  jurisdiction  obtaining  under 
the  joint-rates-and-through-routes  provision  of  section  15  of  the  act 
do  not  here  obtain  and  no  other  section  invests  the  Commission  with 
power  over  divisions,  defendants  contend  the  relief  asked  must  be 
denied.  And  as  there  is  no  inequality  in  the  physical  facilities  for 
receiving,  forwarding,  and  delivering  passengers,  defendants  assert 
the  complaint  must  be  dismissed.  But  pending  argument  of  the  case 
at  bar,  the  Commission,  upon  rehearing,  reversed  the  above  cited  case, 
49  I.  C.  C,  540.  Notwithstanding  this  fact  defendants  at  argument 
endeavored  to  sustain  their  former  contentions. 

The  through  routes  over  which  some  of  the  joint  fares  apply  em- 
brace substantially  less  than  the  entire  length  of  the  lines  of  railroad 
of  the  defendants  which  lie  between  the  termini  of  such  through 
routes  and,  apparently,  through  routes  embracing  the  entire  length 
of  defendants'  lines  betweeni  the  termini  would  not  be  unreasonably 
long  as  compared  with  other  practicable  through  routes  which  could 
otherwise  be  established.  For  example,  the  San  Francisco-Ogden 
line  of  the  Southern  Pacific  is  shorter  than  the  line  of  the  complain- 
ant from  San  Francisco  to  Salt  Lake  City  and  the  two  lines  parallel 
each  other  between  Winnemucca  and  Wells,  Nev.  Therefore,  as  the 
Commission's  authority  is  defined  by  the  statute  and  can  not  be  en- 
larged by  the  fact  that  the  defendants  have  seen  fit  voluntarily  to 
short  haul  themselves  in  the  establishment  of  joint  fares  in  connec- 
tion with  the  through  routes  over  the  line  of  the  complainant.  The 
Ogden  Gateway  Case^  35  I.  C.  C,  131, 140,  defendants  argue  that  they 
could  cancel  the  joint  fares  and  the  Commission  would  be  without 
authority  to  require  their  restoration  afid,  hence,  could  not  prescribe 
any  divisions  whatever.  But  we  think  these  arguments  are  without 
the  is^ue:  Whether  or  not  there  is  in  fact  discrimination  in  the  rates 
and  charges  between  the  connecting  lines? 

The  expression  of  rates  and  charges  in  the  form  of  divisions 
makes  them  none  the  less  rates  and  charges  which  may  be  discrim- 
inatory. The  second  paragraph  of  section  3  not  only  requires  that 
every  common  carrier  shall  "  afford  all  reasonable,  proper,  and  equal 
facilities   for   the   interchange  of   traffic  between   their   respective 
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lines"  but  in  addition  requires  that  when  such  equal  facilities  are 
afforded,  there  shall  be  no  discrimination  in  the  rates  and  charges. 
The  power  to  remove  a  discrimination  does  not  necessarily  inyolve 
the  power  to  prescribe ;  the  order  of  removal  normally  operating  in 
the  alternative.  A  carrier  might,  through  stress  of  competition  or 
other  compelling  force,  establish  a  lower  rate  than  the  Commission 
would  find  normally  reasonable  or  could  require  to  be  established. 
Nevertheless,  if  such  a  rate,  without  the  power  of  the  Commission 
to  prescribe,  engendered  discrimination,  the  Commission's  power  to 
require  the  discrimination  to  be  removed  operates  irrespective  of 
its  lack  of  power  to  fix  the  rate.  Harbor  City  Wholesale  Go.  v.  S.  P. 
Co.^  19  I.  C.  C,  323,  329 ;  In  Re  Wharfage  Charges  of  the  Galveston 
Wharf  Co.,  23  I.  C.  C,  635,  547;  Chattanooga  Packet  Co.  v.  /.  C.  R. 
R.  Co,,  33  I.  C.  C,  384,  391;  and  Cormnercial  Cable  Co.  v.  Wester^^ 
Union  Telegraph  Co.,  45  I.  C.  C,  33. 

The  bases  of  divisions  between  the  complainant  and  the  Southern 
Pacific  apply  on  both  eastbound  and  westbound  traffic.  Fares  or  pro- 
portions of  fares  which  are  the  sum  of  fares  to  and  from  the  inter- 
change points  are  so  divided,  except  that  on  traflSc  from  Salt  Lake 
City  and  points  basing  thereon  to  points  on  the  Southern  Pacific,  the 
minimum  proportions  of  $6.25  of  first-class  fares  and  $5  of  second- 
class  fares  will  accrue  where  the  Southern  Pacific's  local  from  the 
point  of  interchange  is  less.  Fares  or  proportions  of  fares  which  are 
less  than  the  sum  of  fares  to  and  from  the  interchange  point  are 
divided  on  a  pro  rata  per  rate  basis — that  is  to  say,  each  of  the  defend- 
ants receives  as  its  division  of  such  fares  such  proportion  thereof  as 
its  separately  established  fare  to  or  from  the  interchange  points  bears 
to  the  sum  of  the  separately  established  fares.  The  above-stated 
general  basis  is  subject  to  certain  exceptions  in  respect  of  reduced 
fares  issued  for  charitable  purposes;  to  the  clergy;  for  transporta- 
tion to  soldiers'  homes ;  to  immigrants ;  and  the  like,  and  to  the  fur- 
ther exception  that  the  Southern  Pacific  requires  a  minimum  pro- 
portion of  50  cents  in  each  direction  on  first  and  second  class  tickets, 
one  way  or  round  trip,  sold  at  regular,  colonist,  or  special  fares,  for 
passengers  interchanged  between  the  complainant  and  it  at  San 
Francisco,  when  the  initial  point  is  Ogden,  Salt  Lake  City,  or  any 
point  east  or  north  thereof  and  the  destinations  are  San  Francisco 
Bay  points,  such  as  Alameda,  Berkeley,  and  Oakland,  Calif. 

The  bases  of  the  divisions  between  the  complainant  and  the  Santa 
Fe  are  the  same  as  those  with  the  Southern  Pacific.  The  general 
bases  of  divisions  between  the  defendants  are  the  same  as  those  be- 
tween the  complainant  and  each  of  the  defendants,  except  that 
neither  of  them  exacts  a  minimum  proportion  from  the  other.    The 
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fares  are  divided  upon  a  pro  rata  per  rate  basis  when  less  than  the 
sums  of  local  fares,  and  fares  or  proportions  which  are  the  sum  of 
fares  to  and  from  the  interchange  point  are  so  divided. 

Complainant  submitted  several  maps  graphically  illustrating  the 
divisional  adjustments  between  it  and  each  of  the  defendants.  It  is 
unnecessary  to  detail  all  of  the  instances  cited.  The  following  tabu- 
lar statement  will  suffice  to  show  the  practical  result  of  the  opera- 
tion of  the  general  bases  for  dividing  the  joint  fares,  those  from  San 
Jose,  Calif.,  a  point  local  to  the  Southern  Pacific,  to  Kansas  City,  Mo., 
being  taken  as  representative: 


First 
class. 

Second 
class. 

Nine 

months' 

round 

trip. 

Summer 
excur- 
sion, 
round 
trip. 

Ban  Jose  to  KansasCity 

Minimum  proportions  required  of  complainant  via  San  Frau- 
nifuv)  ftnd  vift  stnolrton x . . .  x 

S50.00 

6.25 

1.22 
2.34 

$50.00 

5.00 

1.22 
2.32 

190.00 

12.50 

2.43 
4.64 

167.60 
12.50 

ProDortion  if  routed  via  Santa  Fe: 

Via  San  Francisco 

1.54 

Via  Stockton 

2.91 

The  Southern  Pacific's  local  fare  from  San  Jose  to  San  Francisco, 
distance  47  miles,  is  $1.25  per  passenger.  The  same  line's  local  fare 
from  San  Jose  to  Stockton,  distance  80  miles,  is  $2.45. 

The  line  of  the  complainant  is  from  San  Francisco  to  Salt  Lake 
City,  927  miles.  There  are  practically  no  branches  except  a  short 
one  from  Beckwith  to  Loyalton,  Calif.,  and  one,  purchased  from  the 
Nevada-California-Oregon  Railway  Company,  from  Hackstaff,  Calif., 
to  Reno,  Nev.,  which  was  not  in  operation  by  complainant  at  the  time 
of  the  hearing.  Connections  of  the  line  of  the  complainant  with  those 
of  the  Southern  Pacific  are  made  to  Marysville,  Sacramento,  Stock- 
ton, and  San  Francisco,  Calif.,  and  passengers  are  interchanged  with 
the  Southern  Pacific  at  Marysville  and  Sacramento.  The  Santa  Fe 
interchanges  passengers  with  the  complainant  at  San  Francisco  and 
Stockton.  The  Southern  Pacific  interchanges  passengers  with  the 
Santa  Fe  at  San  Francisco,  Merced,  Stockton,  Fresno,  and  Los  An- 
geles, Calif.  At  Salt  Lake  City  complainant's  line  connects  with  the 
lines  of  the  Denver  &  Rio  Grande  Railroad  and  the  Union  Pacific 
Railroad  companies,  by  ways  of  which  connections  are  made  with 
other  eastern  and  western  carriers. 

The  lines  of  the  Southern  Pacific  Company  extend  from  Portland, 
Oreg.,  and  Ogden,  Utah,  to  and  through  San  Francisco  and  Los  An- 
geles, Calif.,  to  El  Paso,  Tex.,  and  thence  to  New  Orleans,  La. 

The  lines  of  the  Santa  Fe  are  from  Chicago,  111.,  Galveston,  Tex., 
Los  Angeles,  and  San  Francisco,  and  run  through  the  states  of  Illi- 
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nois,  Missouri,  and  Kansas  to  Denver,  Colo. ;  through  Oklahoma  and 
Texas  and  through  New  Mexico  and  Arizona. 

Between  the  termini  of  complainant,  San  Francisco  and  Salt  Lain 
City,  there  are  no  important  commercial  communities,  producing  ft 
considerable  volume  of  passenger  traffic,  which  are  not  also  served  hj 
the  San  Francisco-Ogden  line  of  the  Southern  Pacific.  Complain- 
ant's only  exclusive  territory  is  between  Oroville,  Calif.,  and  Winne- 
mucca,  Nev.,  and  between  Wells,  Nev.,  and  Salt  Lake  City.  The 
towns  between  Oroville  and  Winnemucca  are  very  small,  none  ex- 
ceeding a  thousand  inhabitants  and  there  are  no  communities  of  modi 
importance,  from  a  passenger  producing  standpoint,  between  Welb 
and  Salt  Lake  City.  On  the  contrary,  the  lines  of  each  of  the  de- 
fendants, particularly  that  of  the  Santa  Fe,  through  the  populous 
states  of  Illinois,  Missouri,  Kansas,  Oklahoma,  and  Texas,  and, 
notably,  the  Shasta  route  of  the  Southern  Pacific  from  Chico,  Calii, 
to  Eugene,  Oreg.,  are  geographically  so  situated  that  they  may  and 
do  produce  a  large  volume  of  passenger  traffic. 

In  addition  to  the  passenger-producing  territory  of  the  middle 
west,  the  lines  of  the  Santa  Fe  alone  serve  Santa  Fa  and  Albu- 
querque, N.  Mex.,  Prescott,  Ariz.,  the  Grand  Canyon  of  the  Colorado, 
and  San  Diego,  the  second  largest  city  in  southern  California.    The 
rails  of  the  Southern  Pacific  exclusively  serve  Red  Bluff  and  Red- 
ding in  the  Sacramento  Valley  of  California;  points  in  the  San 
Joaquin  Valley  of  California,  and  cities  on  its  coast  line,  such  as 
San   Jose,   San   Luis   Obispo,   Monterey,   Santa   Cruz,   and   Santa 
Barbara.    Notwithstanding  the  Santa  Fe  has. its  own  rails  from  San 
Francisco  to  Los  Angeles,  it  nevertheless  transfers  a  considerable 
volume  of  its  San  Diego  passenger  traffic  to  the  line  of  the  Southern 
Pacific  at  Los  Angeles,  although  it  thereby  utilizes  but  a  portion  of 
its  mileage  between  the  termini.     Similarly,  the  Southern  Pacific 
transfers  passenger  traffic  to  the  Santa  Fe  originating  at  Santa  Bar- 
bara, San  Jose,  Sacramento,  and  other  points  in  California,  and  thus 
short  hauls  itself  to  the  advantage  of  the  Santa  Fe.    These  and  other 
instances  were  cited  of  record  where  each  of  the  defendants  accept 
the  short  haul,  reciprocating  treatment  in  kind  by  the  other. 

The  population  of  local  points  in  California  and  Oregon  served 
exclusively  by  the  lines  of  the  Southern  Pacific  is  very  much  greater 
than  the  population  of  local  points  in  Caliiomia,  New  Mexico,  and 
Arizona  served  exclusively  by  the  lines  of  the  Santa  Fe.  But  data 
of  the  interchange  of  passengers  for  a  given  period  between  the  de- 
fendants and  between  the  complainant  and  the  Southern  Pacific 
more  accurately  demonstrate,  than  can  a  recital  of  defendants'  ex- 
clusive territories,  the  relative  advantages  of  reciprocity  between  the 
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defendants  as  compared  with  its  comparative  lack  in  the  interchange 
of  passengers  between  defendants  and  complainant.  For  example, 
during  the  four  months  of  February,  May,  August,  and  November, 
1916,  the  Southern  Pacific  interchanged  12,713  passengers,  exclusive 
of  those  making  the  circle  tour,  at  California  gateways  with  the 
complainant  and  the  Santa  Fe,  from  and  to  territory  east  of  Helena 
and  Butte,  Mont.;  Ogden  and  Salt  Lake  City,  Utah;  Albuquerque, 
N.  Mex. ;  and  El  Paso,  Tex.,  for  the  transportation  of  which  the  reve- 
nue of  the  Southern  Pacific  was  $131,609.  The  totals  were  composed 
of  the  following  classes  of  tickets  and  were  divided  between  the 
complainant  and  the  Santa  Fe,  as  follows : 


First  class 

Second  class 

Nine  months. . . 
Summer  tourist 

Total 


Interchanged  with 
complainant. 


Passengers. 


342 

1,054 

168 

757 


2,321 


Revenue, 

Southern 

Pacific. 


$3,470 
8,538 
1,548 

4,748 


18,304 


Interchanged  with 
Santa  Fe. 


Passengers. 


1,237 
1,829 
3,871 
3,457 


10,394 


Revenue, 

Southern 

Pacific. 


115,816 
19,256 
48,446 
29,787 


113,305 


Of  these  total  passengers  the  minimum  proportions  accrued  to 
the  Southern  Pacific  on  46  per  cent  and  its  revenue  on  that  per- 
centage was  35  per  cent  of  the  total  proportion  paid  to  it  by  the  com- 
plainant. So  far  as  the  classes  of  passengers  were  concerned,  the 
minimum  proportion  accrued  to  the  Southern  Pacific,  on  first-class 
and  the  nine  months'  ticket,  on  only  9  per  cent  each,  and  on  but 
16  per  cent  on  second  class.  The  minimum  of  $6.25  accrued  on  98  per 
cent  of  the  summer  tourists  tickets  due  to  the  fact  that  a  pro  rata 
per  rate  division  on  traffic  via  Los  Angeles,  Calif.,  would  yield  25 
cents  less  or  $6.  The  revenue  received  by  the  Southern  Pacific  from 
passengers  interchanged  with  the  Santa  Fe  during  the  four  months' 
period  averaged,  for  first  class,  second  class,  all-year  tourist,  and 
summer-excursion  fares,  $10.90;  while  the  average  received  from  the 
complainant,  during  the  same  period  upon  the  same  classes  of  tickets, 
was  $7.88. 

Certain  lines  refuse  to  receive  passengers  at  junction  points  which 
would  result  in  their  being  short  hauled.  This  course  is  followed  by 
the  Pennsylvania  Railroad  Company  at  Pittsburgh  and  Philadel- 
phia, Pa.  Other  lines  require  a  minimum  proportion  of  the  joint 
fares  irrespective  of  the  amount  of  their  local  fare.  Practically  all 
lines  in  the  United  States  demand  their  local  fare  as  a  proportion 
of  the  joint  rates  in  instances  where  they  are  short  hauled.     The 
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complainant  in  the  through  route  over  which  the  joint  fares  apply  is 
not  short  hauled,  but  defendants  are  in  many  instances.  Neverthe- 
less, as  we  have  seen,  on  a  majority  of  the  passenger  traffic  int^- 
changed  between  complainant  and  the  Southern  Pacific,  the  higher 
percentages  of  the  division  of  the  fares  are  upon  a  pro  rata  per 
rate  basis  yielding  less  than  the  local  fares  of  the  Southern  Pacific 
For  instance,  on  traffic  from  the  Missouri  River  to  Los  Angeles,  by 
way  of  the  line  of  the  complainant  to  San  Francisco  and  the  Southern 
Pacific  thence,  the  divisions  of  the  latter  company  are  78.14,  60.85, 
76.26,  and  44.64  per  cent  of  its  local  fares  for  first-class,  second-classy 
all-year  tourist,  and  summer-tourist  tickets,  respectively. 

Notwithstanding,  however,  the  refusal  of  some  carriers  to  receive 
passengers  at  short-haul  junction  points,  to  require  minimum  pro- 
portions or  their  local  fares  in  instances  where  they  are  short  hauled, 
their  practices  are  uniform  as  to  all  connecting  carriers.  The  ccwn- 
plainant  is  differentiated  in  the  divisional  arrangements  from  other 
connections  of  defendants.  The  divisional  arrangements  between  it 
and  the  Southern  Pacific  is  not  maintained  between  the  Southern 
Pacific  and  any  other  transcontinental  carrier.  For  example,  the  Salt 
Lake  Route — that  is,  the  Los  Angeles  &  Salt  Lake  Railroad  Com- 
pany— ^has  a  main  line  of  785  miles,  142  miles  less  than  that  of  thA 
complainant,  from  Salt  Lake  City  to  Los  Angeles ;  does  not  serve  any 
important  passenger-producing  territory;  traverses  the  desert  from 
southern  Utah  to  San  Bernardino,  Calif.,  and,  nevertheless,  possibly 
because,  among  other  reasons,  50  per  cent  of  its  capital  stock  is 
owned  by  the  Union  Pacific  Railroad  Company,  which  delivers  more 
traffic  to  the  Southern  Pacific  than  any  other  carrier,  the  divisional 
arrangements  with  the  Southern  Pacific  are  upon  a  pro  rata  per 
rate  basis. 

Emphasizing  the  geographic,  operating,  and  traffic  conditions 
which  have  been  detailed,  it  is  the  contention  of  the  defendants  that 
there  is  a  marked  dissimilarity  between  the  interchange  arrange- 
ments existing  between  defendants  and  those  existing  between  each 
of  the  defendants  and  the  complainant.  They  assert  that  it  must 
be  held  that  the  divisional  arrangements  in  effect  between  the  com- 
plainant and  each  of  the  defendants  are  justified  from  the  stand- 
point of  public  policy;  that  they  are  unusually  favorable  to  the 
complainant,  and  that  they  are  the  concession  made  by  a  strong 
line  to  a  weak  line;  whereas  the  divisional  arrangements  between 
themselves  are  reciprocal  and  mutual.  But  complainant  contends 
that  the  defense  of  reciprocal  services,  although  repeatedly  urged, 
has  been  rejected  as  frequently  as  it  has  been  urged.  Buffalo^ 
Rochester  <&  Pittahurgk  Ry.  v,  Pennsylvania  Co-^  29  I.  C.  C,  114; 
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Pennsylvanm  Co,  v.  United  States^  236  U.  S.,  361,  365.  In  the  latter 
decision  the  Supreme  Court  of  the  United  States  used  the  following 
language : 

We  agree  with  the  Commission  and  the  court  below  that  the  alleged  recipro- 
cal shipping  arrangements  do  not  remove  the  discriminatory  character  of  the 
treatment  of  the  Rochester  road. 

Complainant  contends  that  if  the  reciprocity  argument  which  the 
Commission  has  condemned  as  open  to  serious  objection  because  of 
its  indefiniteness  and  its  tendency  to  lack  of  uniformity  as  compared 
with  the  other  theory  that  the  charges  for  any  given  service  should 
be  established  to  secure  a  proper  return  for  it  considered  by  itself, 
should  gain  a  foothold,  the  requirement  of  equal  treatment  of  con- 
necting carriers  would  be  completely  devitalized.  Counsel  for  com- 
plainant says: 

It  would  always  be  possible  to  differentiate  the  case  of  two  connecting  car- 
riers upon  more  or  less  specious  pretexts.  The  weaker  line  would  invariably 
be  the  object  of  discriminatory  practices. 

It  is  immaterial  in  this  connection  whether  the  complainant  is  a 
weak  or  a  strong  line ;  that  is  not  an  essentially  determinative  factor 
in  deciding  discrimination.  On  the  contrary,  the  act  to  regulate  com- 
merce was  primarily  designed  to  protect  the  weak  in  the  right  of 
equal  treatment  under  like  circumstances,  which  might  otherwise  be 
denied  them.  The  public  is  not  ordinarily  interested  in,  injured  by, 
or  benefited  from  a  difference  in  divisions  between  connections,  but  the 
connecting  line  is  subjected  to  discrimination  if  the  circumstances 
and  conditions  in  regard  to  it  are  like  those  obtaining  in  respect  of 
another  connection  and  the  rates  or  charges  it  receives  are  different 
from  those  of  that  other  connection.  There  is  nothing  here  to  offset 
the  likeness  in  circumstances  and  conditions  of  carriage  as  between 
the  complainant  as  a  connecting  line  and  each  of  the  defendants  as 
connecting  lines  of  each  other.  The  mutuality  of  reciprocal  ad- 
vantages at  other  points  as  between  defendants  does  not  change  the 
substantial  likeness  of  the  traffic  interchanged  between  complainant 
and  each  of  the  defendants  and  that  interchanged  between  defend- 
ants. 

The  minimum  proportions  were  in  effect  during  the  two  years  im- 
mediately preceding  the  filing  of  the  complaint  herein,  and  passenger 
traffic  interchanged  between  the  complainant  and  each  of  the  defend- 
ants was  subject  thereto.  These  divisions  were  paid  by  the  com- 
plainant to  each  of  the  defendants. 

The  defendants  except  on  the  following  grounds :  1.  The  Commis- 
sion is  without  authority  to  regulate  the  divisions  of  rates  voluntarily 
established  by  the  carriers.  2.  Section  3  does  not  apply  to  the 
division  of  joint  rates.    3.  The  Commission  may  not  prescribe  the 
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division  of  joint  rates  and  fares  voluntarily  established  over  routes 
via  which  it  is  without  authority,  under  the  limitations  of  section 
15,  to  require  the  maintenance  of  joint  rates.  4.  No  undue  discrimi- 
nation results  from  relative  basis  of  divisions  in  question.  The  com- 
plainant excepted  because  the  examiner  did  not  propose  an  award  of 
reparation. 

The  complainant  is  here  seeking  relief  under  the  provisions  of  the 
second  paragraph  of  section  3  of  the  act,  which  reads  as  follows: 

Every  common  carrier  subject  to  the  provisions  of  this  act  shall,  according 
to  their  respective  powers,  afford  all  reasonable,  proper,  and  equal  facllitiei 
for  the  interchange  of  traffic  between  their  respective  Unes,  and  for  the  re- 
ceiving, forwarding,  and  delivering  of  passengers  and  property  to  and  from  their 
several  lines  and  those  connecting  therewith,  and  shall  not  discriminate  in 
their  rates  and  charges  between  such  connecting  lines;  but  this  shaU  not  be 
construed  as  requiring  any  such  conmion  carrier  to  give  the  use  of  its  tnda 
or  terminal  facilities  to  another  carrier  engaged  In  like  business. 

It  is  to  be  observed  that  at  the  time  the  complaint  was  filed 
the  Commission  had  held  that  divisions  of  joint  rates  could  not  be 
prescribed  unless  there  had  been  a  finding  that  the  joint  rate,  division 
of  which  was  sought,  was  reasonable.  The  only  remedy  at  the  time 
was  under  the  paragraph  of  section  3  invoked,  and  the  only  complete 
remedy  at  this  time  would  appear  to  be  under  that  provision. 

The  question  thus  raised  is  one  of  the  proper  meaning  and  appli* 
cation  of  the  statute.    The  paragraph  in  question  is  one  connected, 
comprehensive  provision  of  statutory  law.    The  language  relates  to 
the  same  subject  matter,  and  defines  the  duties  of  one  carrier  to 
another  in  the  particulars  mentioned.    It  first  declares  the  duty  of 
common  carriers  to  afford  all  reasonable,  proper,  and  equal  facilities 
for  interchange  of  traffic  between  their  respective  lines,  and  for 
receiving,  forwarding,  and  delivering  traffic  to  and  from  their  sev- 
eral lines  and  those  connecting  therewith;  and,  secondly,  declares 
that  they  shall  not  discriminate  in  their  rates  and  charges  between 
such  connecting  lines.    The  statute,  therefore,  embraces  the  imposi- 
tion of  an  affirmative  duty  to  interchange  and  forward  traffic  between 
connecting  lines,  and  a  prohibition  that  there  shall  be  no  discrimina- 
tion in  rates  and  charges  between  such  connecting  lines.    There  is 
no  escape  from  the  plain  intent  of  these  enactments.    Seasonable, 
proper,  and  equal  facilities  must  be  afforded, for  the  affirmative  duty, 
and  there  must  be  no  partiality  or  injustice  in  the  terms  and  condi- 
tions upon  which  the  duty  is  performed — in  other  words,  no  discrimi- 
nation in  rates  and  charges.    All  parts  of  this  provision  are  of  equal 
authority  and  obligation.    They  are  the  mandate  of  the  same  source 
of  power,  and  it  must  be  assumed  that  they  are  intended  to  have 
full  and  complete  effect.    Giving  effect  to  the  plain  and  clear  provi- 
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sions  of  the  law  the  right  of  the  complainant  to  bring  its  complaint 
and  have  the  question  of  discrimination  determined  is  undeniable. 
The  contentions  of  defendants  to  the  contrary  are  without  force. 

The  section  dx)es  not  attempt  to  define  the  various  aspects  which 
the  prohibited  discrimination  might  assume.  Wherever  and  when- 
ever the  discrimination  is  practiced  as  between  carriers  and  connec- 
tions in  cases  with  respect  to  which  the  service  is  rendered  under  the 
same  circumstances  and  conditions  unlawful  results  follow. 

We  have  said  many  times  that  ordinarily  the  passenger  or  shipper 
is  not  interested  in  the  division  of  joint  rates  between  carriers.  It 
has  appeared  in  many  cases  before  us  and  is  a  matter  of  common 
knowledge  that  carriers  frequently  take  advantage  of  their  strategi- 
cal position  and  demand  divisions  which  fairly  compensate  them  for 
surrendering  a  part  of  the  line  haul  which  they  could  perform.  Car- 
riers that  are  disadvantageously  located  are  frequently  willing  to 
accord  liberal  divisions  in  order  to  be  permitted  to  share  in  traffic  to 
or  from  a  point  reached  only  by  a  competitor.  It  can  not,  however, 
be  said  that  the  carrier  having  the  strategical  advantage  may  law- 
fully accept  from  one  of  its  connections  a  division  which  permits  that 
competitor  to  share  on  fair  and  compensatory  terms  in  the  competi- 
tive traffic  and  at  the  same  time  demand  from  another  connection 
for  the  same  service  in  movement  of  the  same  competitive  traffic  a 
division  so  high  as  to  make  it  impossible  for  it  to  share  therein  on  a 
compensatory  basis.  In  other  words,  if  the  carrier  having  the  stra- 
tegical advantage  were  to  admit  one  competitor  to  share  in  the  traffic 
and  exclude  another  by  refusing  to  enter  into  any  arrangement  with 
it,  or  effect  the  same  exclusion  by  exacting  divisional  arrangements 
which  would  prohibit  participation  by  that  connection  in  the  traffic, 
the  discrimination  would  be  unlawful. 

The  defense  offered  for  the  discrimination  in  the  instant  case  is 
reciprocity  between  defendants  which  is  more  advantageous  to  them 
than  a  similar  reciprocity  between  them  and  complainant  would  be. 
This  defense  was  offered  and  rejected  in  Buffalo^  Rochester  c&  Pitts- 
burgh By.  V.  Pennsylvania  Co.,  supra.  It  was  urged  before  and 
rejected  by  the  Supreme  Court  in  Pennsylvania  Co.  v.  United 
States^  supra.  The  plea  has  no  more  force  here  than  it  had  there. 
Each  of  the  defendants  might  stand  upon  its  rights  under  sec- 
tion 15  of  the  act  and  decline  to  join  with  other  carriers  in  through 
routes  and  joint  fares  where  such  routes  embrace  substantially  less 
than  its  entire  line  between  the  termini  thereof.  This  they  have  not 
elected  to  do  with  each  other  or  with  the  complainant.  Having 
elected  to  join  in  through  routes  and  joint  fares  with  complainant, 
they  can  not  be  heard  to  say  that  possibilities  of  reciprocity  as  be- 
tween themselves  and  smaller  possibilities  of  reciprocity  as  between 
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each  of  them  and  complainant  justify  the  discrimination  complained 
of.  The  discrimination  against  complainant  shown  in  this  case  i& 
patent.    It  is  unjust  and  unlawful  and  should  be  removed. 

Since  the  filing  of  the  complaint  the  federal  government  assumed 
control  of  the  lines  of  the  parties  to  this  proceeding.  The  Director 
General  has  not  been  made  a  party  defendant.  The  through  joint 
fares  have  been  increased  since  the  case  was  heard  and  submitted. 
There  is,  however,  no  question  in  this  case  as  to  the  reasonableness  of 
the  joint  fares.  We  proceed  to  the  question  of  reparation.  The  ex- 
aminer proposed  that  no  reparation  be  awarded  for  the  reason  that 
no  damage  had  been  shown. 

The  provision  of  law  is  that  there  shall  be  no  discrimination  in 
rates  and  charges  between  connecting  lines.  The  discrimination  for 
the  future  might  be  removed  by  a  readjustment  of  the  divisions  so 
that  as  between  the  complainant  and  defendants  they  would  be  the 
same.  Whether  the  Commission  would  find  that  a  division  of  joint 
fares  to  defendants  of  four  or  five  times  their  local  fares  to  junction 
points  would  be  reasonable  for  the  complainant  in  any  event  is  not 
here  for  determination.  But  it  may  be  assumed  for  the  purpose  of 
the  statement  that  on  this  record  the  discrimination  might  be  elimi- 
nated by  raising  the  divisions  as  between  the  defendants  without 
reducing  those  exacted  of  the  complainant.  If  because  of  this  we 
do  not  have  power  to  right  the  results  of  the  unlawful  discrimination 
for  the  past,  the  law  is  then  impotent  to  afford  this  complainant 
any  relief.  If  we  take  that  view  of  the  law,  then  it  is  a  vain  thing 
to  find  that  complainant  was  discriminated  against  in  the  past. 
No  matter  how  the  discrimination  may  be  removed  as  to  the  future, 
the  complainant  is  here  asserting  that  during  the  past  it  was  de- 
prived of  money  which  under  the  law  it  was  entitled  to. 

If  complainant  was  discriminated  against,  and  we  have  found 
that  it  was,  there  was  a  violation  of  section  3  of  the  act.  Sections 
8  and  9  of  the  act  give  complainant  a  right  of  action  for  damages 
against  the  defendants  and  confer  the  right  of  applying  to  this 
Commission  for  an  order  awarding  damages.  If  the  damage  alleged 
is  directly  due  to  a  violation  of  the  act,  the  award  follows  as  a 
matter  of  course.  The  measure  of  the  damage  in  this  case  is  the 
reasonable  division  of  passenger  fares  during  the  period  in  question 
as  contrasted  with  the  divisions  received.  We  have  found  that  the 
division  fixed  upon  was  discriminatory.  In  other  words,  the  com- 
plainant in  this  case  has  been  unlawfully  deprived  of  money  it 
otherwise  would  have  possessed.  The  statement  of  the  fact  estab- 
lishes the  damage.  The  amount  of  the  damage  is  demonstrable  and 
does  not  depend  on  any  contingency,  such  as  the  results  of  compe- 
tition which  may  arise  in  the  case  of  discrimination  in  the  trans- 
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portation  of  property.  The  complainant,  because  of  the  unlawful 
practices  of  the  defendants,  was  placed  in  an  unfavorable  and  unjust 
situation  with  respect  to  passengers  transported  by  it  between  points 
in  California  and  Salt  Lake  City  as  compared  with  its  competitors. 
Had  it  been  placed  in  the  same  situation  as  its  competitors  it  would 
have  received  more  money  for  each  passenger  transported. 

The  divisions  of  passenger  fares  as  between  the  defendants  and 
other  connecting  lines  in  the  same  general  territory,  on  competitive 
business  were  upon  a  pro  rata  per  rate  basis.  There  is  a  very  strong 
presumption  that  such  a  basis  of  division  is  just  and  reasonable. 
There  is  no  evidence  in  this  record  to  overcome  that  presumption. 
The  reasons  given  by  defendants  to  justify  the  discrimination  shown 
arc,  as  above  stated,  wholly  inadequate. 

Under  the  circumstances  shown  we  are  of  opinion  and  find  that 
complainant  has  been  damaged  by  the  discriminations  in  divisions  of 
passenger  fares  exacted  from  it  on  passengers  transported  between 
points  in  California  on  defendants'  lines  by  way  of  complainant's 
line  and  Salt  Lake  City,  Utah,  and  points  north  and  east  thereof; 
and  that  the  amount  of  its  damage  is  represented  by  the  difference 
between  what  it  would  have  received  had  the  divisions  been  upon  a 
pro  rata  per  rate  basis  and  the  amoimt  it  did  receive  imder  the  divi- 
sional arrangements  in  effect. 

The  exact  amount  of  the  damage  can  not  be  determined  upon 
this  record  and  the  complainant  should  prepare  a  statement  show- 
in  the  details  of  the  transportation  of  passengers  in  accordance  with 
rule  V  of  the  Rules  of  Practice.  Upon  receipt  of  a  statement  so 
prepared  and  verified  we  wUl  consider  the  entry  of  an  award  of 
reparation. 

Clark,  Corn/missioner^  dissents  to  the  award  of  reparation,  but  con- 
curs in  the  remainder  of  the  report. 

Eastman,  Commissioner^  concurring: 

At  the  time  when  this  complaint  was  filed  the  Commission  had 
held  in  Morgantown  <&  Kingwood  Divisions^  40  I.  C.  C,  509,  that  it 
is  without  power  under  section  15  of  the  act  to  regulate  commerce, 
upon  complaint  and  against  the  protest  of  a  participating  line,  to 
prescribe  the  divisions  of  voluntary  joint  rates,  and  that  it  possesses 
such  power  only  in  the  case  of  joint  rates  established  by  its  order. 
This  decision  has  since  been  reversed,  49  I.  C.  C,  540,  but  it  stood 
at  the  time  of  the  filing  of  the  complaint  herein  and  until,  in- 
deed, the  case  had  been  submitted.  It  is  possible,  as  has  been  sug- 
gested, that  complainant  might  have  sought  its  remedy  under  section 
15  by  resorting  to  the  somewhat  heroic  expedient  of  canceling  the 
existing  joint  fares,  but  the  fact  that  an  alternative  remedy  may  have 
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existed  can  not  excuse  us  from  affording  such  relief  as  may  lawfully 
be  granted  under  section  3,  which  was  invoked. 

The  second  paragraph  of  section  3  requires  every  common  carrier 
subject  to  the  provisions  of  the  act  to  "  afford  all  reasonable,  proper, 
and  equal  facilities  for  the  interchange  of  traflSc  between  their  respec- 
tive lines  and  for  the  receiving,  forwarding,  and  delivering  of  passen- 
gers and  property  to  and  from  their  several  lines  and  those  connect- 
ing therewith,"  and  enjoins  them  from  discriminating  in  their  rates 
and  charges  between  such  connecting  lines.  The  principal  doubt 
which  has  been  raised  as  to  the  interpretation  of  this  provision  in  the 
present  instance  relates  to  the  meaning  of  the  words  "rates  and 
charges."  It  has  been  urged  that  they  can  not  properly  be  construed 
to  include  divisions  of  joint  rates  or  fares.  A  division  in  this  sense 
is  merely  the  compensation  which  a  carrier  receives  for  its  portion 
of  a  joint  haul,  and  the  fact  that  one  carrier  acts  as  the  agent  of 
another  in  the  collection  of  this  compensation,  so  that  the  passenger 
or  shipper  is  not  obliged  to  make  separate  payment  to  each,  does  not 
make  the  division  any  the  less  a  charge  for  the  service  rendered, 
although  perhaps  not  a  "charge"  within  the  meaning  of  certain  provi- 
sions of  the  act.  However,  this  is  beside  the  point,  for  if  a  carrier 
refuses  without  just  cause  to  make  a  joint  fare  with  one  connecting 
carrier  upon  as  favorable  a  basis  as  with  another,  which  is  in  sub- 
stance the  allegation  in  this  complaint,  it  is,  I  believe,  discriminating 
in  its  joint  "  rates  and  charges,"  contrary  to  the  provisions  oi  the 
paragraph  in  question.  In  other  words,  a  division  is  a  part  of  a  joint 
rate,  and  any  discrimination  in  divisions  necessarily  springs  from 
discrimination  in  the  adjustment  of  the  joint  rates  to  which  they 
belong. 

Incidentally,  the  assumption  that  passengers  and  shippers  have  no 

interest  in  the  division  of  joint  rates  or  fares  between  carriers  is  not 

well  founded.    No  carrier,  in  the  long  run,  can  properly  serve  the 

public  unless  its  credit  is  good,  and  this  involves  the  earning  of  a 

reasonable  return  upon  investment.    If  it  secures  less  than  adequate 

compensation  from  a  portion  of  its  business,  obviously  its  credit  will 

suffer  unless  an  undue  burden  is  imposed  upon  other  traffic.    If  one 

carrier  succeeds  in  withholding  from  another  its  fair  share  of  joint 

rates  or  fares,  it  needs  no  argument  to  prove  that  the  latter  will  be 

harmed,  and  that  the  public  in  the  end  will  suffer  also.    It  follows 

that  fair  dealing  in  the  relations  of  carriers  with  each  other  is 

as  much  a  matter  of  public  concern  as  fair  dealing  in  their  direct 

relations  to  passengers  and  shippers,  and  this,  I  think,  is  recognized 

by  the  law.    In  the  Tap  Lines  Cases^  234  U.  S.,  1, 28-29,  the  Supreme 

Court  said : 

Because  we  reach  the  conclusion  that  the  tap  lines  involved  in  these  appeals 
are  common  carriers,  as  well  of  proprietary  as  non-proprietary  traffic,  and  as 
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such  entitled  to  participate  in  joint  rates  with  other  common  carriers,  that 
determination  falls  far  short  of  deciding,  indeed,  does  not  at  all  decide,  that  the 
division  of  such  joint  rates  may  be  made  at  the  will  of  the  carriers  involved 
and  without  any  power  of  the  Commission  to  control.  That  body  has  the  au- 
thority and  it  is  its  duty  to  reach  all  unlawfully  discriminatory  practices  re- 
sulting in  favoritism  and  unfair  advantage  to  particular  shippers  or  carriers. 
It  is  not  only  within  its  power,  but  the  law  makes  it  the  duty  of  the  Commission 
to  make  orders  which  shall  nullify  such  practices  resulting  In  rebating  or  pref- 
erences, whatever  form  they  take  and  in  whatsoever  guise  they  may  appear. 

In  the  present  instance  there  is  no  dispute  over  the  fact  that  the 
defendants  deal  differently  with  the  complainant  in  the  matter  of 
joint  fares  than  they  do  with  each  other.  The  question  at  issue  is 
whether  the  differentiation  is  without  just  cause,  so  that  it  amounts 
to  discrimination.  It  appears  that  while  the  Southern  Pacific  short 
hauls  itself  in  participating  in  through  rates  with  the  complainant, 
there  is  similar  short  hauling  in  the  case  of  certain  through  rates 
in  which  defendants  join  with  each  other  and  with  other  carriers, 
and  in  none  of  these  instances  is  this  used  as  a  basis  for  divisions 
such  as  are  exacted  from  complainant.  The  sole  reason  for  differ- 
entiation, upon  analysis,  appears  to  be  the  matter  of  reciprocity.  It 
is  alleged  that  defendants  make  mutual  concessions  to  each  other 
which  offset  and  balance  in  the  aggregate,  but  that  complainant  is 
so  disadvantageously  situated  that  it  can  offer  no  reciprocal  ad- 
vantages and  hence  must  compensate  for  the  privilege  of  through 
routes  in  the  division  of  the  joint  fares. 

The  Los  Angeles  &  Salt  Lake  Railroad  Company,  like  the  com- 
plainant, has  no  reciprocal  advantages  to  offer,  yet  the  Southern 
Pacific  makes  joint  fares  with  it  upon  the  usual  basis,  and  no  evi- 
dence was  submitted  that  either  of  the  defendants  exacts  from  any 
other  connecting  carrier  divisions  of  fares  such  as  it  exacts  from 
complainant.  Aside  from  this  circumstance,  the  theory  of  adjusting 
a  matter  like  this  upon  the  basis  of  reciprocal  concessions  is,  I  be- 
lieve, unsound.  It  is  essentially  the  theory  upon  which  rebates  to 
large  shippers  were  justified  in  the  past.  The  difficulties  in  tlie 
application  of  such  a  theory  were  set  forth  by  the  Commission  in 
Buffaloj  Rochester  c&  Pittsburgh  Ry.  v.  Pennsylvania  Co.^  29  I.  C.  C, 
114,  as  follows: 

If  the  defendant,  notwithstanding  the  command  of  the  law  above  quoted  to 
afford  all  reasonable,  proper,  and  equal  facilities  for  the  interchange  of  truffle 
between  it  and  connecting  lines  and  for  the  receiving,  forwarding,  and  deliver- 
ing of  property  to  and  from  its  lines  and  lines  connected  therewith,  without 
discrimination  as  to  rates  and  charges  as  between  its  connections,  can  justify 
the  practice  of  inequality  here  shown  because  of  reciprocal  services  performed 
at  other  and  distant  places  by  some  of  the  carriers  having  connection  with  Its 
line  at  New  Castle,  It  would  then  seem  to  be  necessary  to  determine  the  extent 
and  measure  of  those  services  performed  at  such  other  places  by  each  carrier 
and  the  value  thereof  to  the  defendant,  a  manifestly  futile  undertaking  involv- 
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ing  iudeflnite,  uncertain,  and  speculative  and,  as  we  think,  irrelevant  questions 
and  considerations  as  to  the  value  of  this  and  that  service  and  the  varying  coat 
of  performing  it  at  many  and  remote  places,  impossible  of  satisfactory  and 
reliable  determination. 

It  may  be  that  defendants  could  lawfully  withdraw  entirely  from 
participating  in  through  routes  with  complainant,  although  under 
all  the  circumstances  this  is  open  to  doubt.  But  so  long  as  they  do 
participate  in  such  through  routes  they  can  not,  it  seems  to  me, 
properly  insist  that  circumstances  entirely  extraneous  to  the  joint 
haul  shall  be  a  guiding  factor  in  determining  the  share  of  the  com- 
pensation which  each  carrier  shall  receive  for  its  portion  of  the  serv- 
ice performed.  While  the  circumstances  in  Pennsylvania  Co.  v. 
United  States^  236  IT.  S.,  351,  were  not  in  all  respects  similar,  the 
principle  therein  endorsed  by  the  Supreme  Court  can  with  propriety 
be  applied  to  the  present  situation. 

The  conclusion  is  that  defendants  have  violated  section  3  by  dis- 
criminating in  their  rates  and  charges  between  connecting  lines,  with- 
out just  cause  dealing  differently  with  complainant  in  the  matter  of 
joint  fares  than  with  other  connecting  carriers.  If  complainant  has 
been  damaged  by  this  violation,  it  is  entitled  to  reparation,  but  it  does 
not  follow  of  necessity  that  such  damage  has  occurred.  No  traffic  has 
been  lost  to  complainant  by  reason  of  the  discrimination,  and  the 
fact  that  defendants  have  accorded  each  other  a  more  favorable  basis 
of  divisions  involves  no  damage  to  complainant  if  its  own  more 
meager  divisions  have  at  the  same  time  afforded  reasonable  compensa- 
tion for  the  service  rendered.  The  real  question,  so  far  as  damage  is 
concerned,  is  whether  the  divisions  which  complainant  has  received 
have  in  themselves  been  so  low  as  to  be  unreasonable. 

While  this  issue  was  not  raised  in  the  pleadings,  it  was,  I  think, 
raised  by  the  circumstances  of  the  case,  and  the  evidence  now  before 
us  is  sufficient  for  its  determination  without  injustice  to  the  parties. 
If  it  is  believed  that  further  evidence  will  throw  a  different  light 
upon  the  situation,  a  rehearing  may  be  sought.  It  now  appears  that 
joint  fares  are  normally  divided  throughout  the  western  territory 
upon  the  pro  rata  per  rate  basis,  and,  as  defendants  state  in  their 
brief,  this  basis  "  reflects  relative  service  performed  by  each  at  the 
relative  rates  applicable  on  their  local  traffic."  It  is  the  basis  upon 
which  defendants  divide  joint  fares  with  each  other,  and  the  only 
reasons  offered  for  departing  from  it  in  the  case  of  complainant  are 
those  which  are  considered  and  rejected  above.  Believing,  as  I  do, 
that  the  joint  fares  in  question  should  have  been  and  should  now  be 
divided  in  relation  to  service  performed,  and  without  reference  to 
extraneous  circumstances  and  conditions,  I  am  able  to  reach  the 
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conclusion  upon  the  present  record  that  complainant's  divisions  in 
the  past  have  been  unreasonable  to  the  extent  that  they  have  been 
less  than  the  divisions  which  would  have  been  accorded  on  the  pro 
rata  per  rate  basis,  and  that  complainant  is  entitled  to  reparation 
accordingly. 

Daniels,  Commissioner^  dissenting: 

The  complainant  had  joined  with  the  defendants  in  establishing 
through  routes  and  joint  fares  applicable  thereto.  Dissatisfied  with 
the  basis  of  divisions  which  it  had  voluntarily  agreed  to  accept, 
complainant,  relying  on  section  3  of  the  act  to  regulate  commerce, 
prays,  not  that  any  particular  divisions  be  established,  but  for 
divisional  arrangements  between  itself  and  defendants  identical 
with  those  subsisting  between  the  defendants  themselves.  Damage 
is  alleged  and  reparation  asked. 

Complainant  has  chosen  not  to  bring  complaint  under  section  15 
which  in  express  tejms  empowers  the  Commission  to  prescribe  divi- 
sions of  joint  rates.  Complaint  under  said  section  could  have  been 
brought,  as  in  Rates  on  Lum2)er  and  Other  Forest  Products^  31 
I.  C.  C,  673.  There  a  dispute  over  divisions  admittedly  led  to  the 
publication  of  tariffs  which  were  suspended  and  ordered  canceled. 
The  carriers  failing  to  come  to  an  agreement  on  the  divisions,  the 
Commission  fixed  the  divisions.  In  that  case  we  said,  referring  to 
the  original  report: 

The  Commission's  report  was  confined  to  a  denial  of  the  suspended  rates 
and  the  finding  that  the  establishment  of  divisions  is  a  continuing  power, 
supplemental  to  the  establishment  of  joint  rates  and  dependent  upon  car- 
riers* faUure  to  agree  upon  the  proportions  thereof  to  be  received  by  each. 

This  report  was  made  October  6,  1914;  and  it  can  not  therefore 
be  urged  that  subsequent  decision  in  Morgantown  c&  Kingwood 
Divisions^  40  I.  C.  C,  509;  49  I.  C.  C,  540,  prevented  complaint 
from  being  brought  under  section  15.  Complainant  could  at  any  time 
have  invoked  our  jurisdiction  under  section  15  by  filing  a  cancellation 
of  joint  fares  with  defendants,  admitting  that  its  action  was  due 
to  disputed  divisions,  whereupon  in  the  investigation  following  cer- 
tain suspension  of  said  cancellation,  the  fixing  of  divisions  imder 
section  15  would  follow.  Complainant's  avoidance  of  bringing  com- 
plaint under  the  section  of  the  statute  expressly  provided  and  spe- 
cifically applicable  to  divisions,  and  its  choosing  to  lodge  complaint 
under  a  section  never  theretofore  employed  for  that  purpose  and  only 
by  construction,  and  in  our  opinion  only  by  forced  construction 
applicable  thereto,  is  worthy  of  notice.  The  disregard  of  the  explicit 
remedy  in  the  statute  and  the  quest  of  a  novel  or  ambiguous  one  would 
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seem  fairly  to  put  upon  complainant  the  burden  of  showing  beyond 
doubt  that  its  title  to  invoke  section  3  is  clear  beyond  controversy. 

I  am  unable  to  agree  that  reparation  should  be  awarded.  I  am 
inclined  to  doubt  whether  the  evidence  discloses  a  violation  of  section 
3  of  the  act. 

It  is  a  matter  of  common  knowledge  that  prior  to  federal  control 
the  railroads  of  this  country  have  generally  followed  the  practice  of 
determining  the  divisions  of  joint  rates  by  mutual  agreement,  usually 
in  writing.  Except  as  otherwise  provided  in  section  15  of  the  act, 
divisions  have  been  regarded  by  the  carriers,  as  well  as  by  this 
Commission,  as  a  proper  matter  for  bargaining  between  the  interested 
lines.  In  determining  the  matter  of  divisions  two  railroads  have 
stood  in  the  position  usually  occupied  by  two  contracting  parties. 
Each  is  free  to  emphasize  any  particular  advantage  which  is  thought 
to  support  its  claim  for  a  relatively  large  proportion  of  the  through 
charge.  Thus,  carrier  A  may  be  the  only  railroad  serving  an 
important  coal-producing  region.  Carrier  B,  less  advantageously 
located,  may  desire  to  share  in  this  traffic.  When  the  two  carriers 
come  to  agree  upon  divisions  it  has  been  customary  and  has  been 
adjudged  by  us  as  proper  for  carrier  A  to  emphasize  its  advan- 
tageous location  with  respect  to  the  traffic  involved,  and  to  contend 
for  divisions  that  will  properly  reflect  that  advantage.  Unless  car- 
rier B  has  some  similar  claim  to  advance  it  must  accept  relatively 
low  divisions  or  withdraw  from  the  traffic. 

That  the  Commission  has  recognized  the  propriety  of  so  arranging 
the  divisions  as  to  make  them  fairly  reflect  the  relative  advantages 
and  disadvantages  of  the  respective  railroads  is  indicated  by  the 
following  excerpts  from  reported  cases: 

The  phrase  "the  just  and  reasonable  proportion  of  such  joint  rate  to  be 
received  by  each  carrier"  necessarily  implies  that  it  is  the  duty  of  the  Oom- 
mission  in  fixing  divisions  to  take  into  consideration  all  the  circumstances, 
conditions,  and  equities  that  are  necessary  to  arrive  at  what  is  a  fair  and  proper 
adjustment  of  the  situation  as  between  the  two  roads,  and  precludes  the  Idea 
that  joint  rates  must  be  divided  between  the  participating  carriers  on  a  mileage 
or  any  other  fixed  basis.  Star  Orain  d  Lumber  Co,  v.  A.,  T,  d  8.  F,  Ry,  Co,, 
14  I.  C.  C,  364,  370. 

There  are  many  considerations,  concerning  which  the  public  is  not  interested, 
which  carriers  in  making  arrangements  between  themselves  may  take  into 
account  in  fixing  joint  rates  and  divisions.  For  instance,  one  road  in  a  through 
line  may  be  so  situated  with  respect  to  the  movement  of  a  particular  kind  of 
traffic,  by  reason  of  its  location  with  reference  to  the  points  of  supply  and 
demand,  or  otherwise,  that  it  is  in  a  position  to  command  a  much  more  liberal 
allowance  for  its  connections  than  it  would  be  with  respect  to  other  kinds  of 
traffic.  On  the  other  hand,  another  road  may  be  under  the  necessity  of  accepting 
abnormally  low  divisions  in  order  to  participate  in  the  traffic  Board  of  Trade 
of  Winston-Salem  v.  N,  d  W,  Ry,  Co.,  26  I.  C.  C,  146,  150. 
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Even  in  the  instant  case  the  majority  report  concedes  that — 

It  has  appeared  In  many  cases  before  us  and  is  a  matter  of  common  knowledge 
that  carriers  frequently  take  advantage  of  their  strategical  position  and  demand 
divisions. which  fairly  compensate  them  for  surrendering  a  part  of  the  line  haul 
which  they  could  perform. 

and  that — 

Carriers  that  are  disadvantageously  located  are  frequently  willing  to  accord 
liberal  divisions  in  order  to  be  permitted  to  share  in  traffic  to  or  from  a  point 
reached  only  by  a  competitor. 

The  majority  report  holds  that  section  3  may  be  so  construed  as  to 
authorize  us  to  equalize  divisions,  the  position  of  the  majority  being 
that  the  part  of  that  section  making  it  unlawful  for  carriers  to  "  dis- 
criminate in  their  rates  and  charges  between  such  connecting  lines  " 
may  properly  be  construed  to  include  divisions  of  joint  rates  and 
fares.  I  believe  this  to  be  a  doubtful  construction.  .  In  transportation 
parlance  "  rates  "  and  "  charges  "  do  not  have  the  same  meaning  as 
"  divisions."  The  words  "  rates  "  and  "  charges  "  commonly  refer  to 
the  sums  or  amounts  which  shippers  are  obliged  to  pay  for  the  trans- 
portation of  their  goods.  The  distinction  may  doubtless  be  made 
that  "rates"  are  usually  stated  in  cents  per  100  pounds  of  freight, 
whereas  "  cl^rges  "  usually  indicate  the  lump  simi  which  the  shipper 
pays  for  a  specific  service,  such  as  switching,  spotting,  or  refrigera- 
tion. The  word  "  fares  "  has  the  same  meaning  as  "  rates,"  except 
that  it  is  applicable  to  passenger  traffic  and  is  stated  in  dollars  and 
cents  per  passenger.  The  word  "  divisions  "  has  a  wholly  different 
meaning,  indicating  the  portions  of  joint  through  rates  or  fares 
agreed  upon  by  carriers  parties  thereto,  or  established  by  regulatory 
bodies,  as  their  respective  shares  of  such  rates  or  fares.  That  there  is 
a  clearly  defined  distinction  between  rates  and  fares,  on  the  one  hand, 
and  divisions  on  the  other,  is  shown  by  the  act  itself  and  by  the  deci- 
sions of  the  Commission.  Thus  the  .act  requires  that  schedules  show- 
ing all  "  rates,  fares,  and  charges  for  transportation  "  must  be  filed 
with  the  Commission  and  kept  "  open  to  public  inspection."  Carriers 
may  doubtless  be  required  to  keep  the  basis  of  their  divisions,  or  their 
actual  division  sheets  on  file  with  the  Commission,  but  the  Commis- 
sion itself  has  said  that — 

ordinarily  the  divisions  of  joint  rates  are  LJt  published  and  are  subject  to 
change  by  mutual  agreement  of  the  carriers.  In  the  Matter  of  Restricted  RateSt 
20  I.  C.  C,  426,  429. 

The  first  point  of  difference,  then,  between  "rates"  and  "divi- 
sions" is  that  the  former  must  be  filed  and  kept  open  for  public 
inspection,  whereas  the  latter  usually  are  not  filed  in  the  same  detail 
and  are  not  required  to  be  kept  open  to  public  inspection.  The 
second  point  of  difference  is  that  shippers,  though  interested  in 
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the  amount  of  the  rates,  ordinarily  have  no  interest  or  concern  in 
the  division  of  joint  rates  between  participating  carriers.  Interior 
Iowa  Cities  Case^  28  I.  C.  C,  64,  73.  A  third  point  of  distinction 
is  that  carriers  are  usually  free  to  increase  or  reduce  divisions  at 
will  and  without  consulting  regulatory  bodies  or  without  observing 
statutory  notice,  whereas  rate  increases  can  not  usually  be  so  made. 
Because  of  these  recognized  differences  in  the  meaning  of  the  two 
expressions  it  seems  to  me  improper  to  construe  "  rates  and  charges '' 
to  include  "  divisions,"  a  conclusion  which  is  supported  by  the  con- 
sideration that  section  3  was  enacted  primarily  for  the  benefit  of 
shippers.  Rahway  Valley  R,  R.  Co.  v.  />.,  L.  cfe  W.  R.  R.  Oo.^  14 
I.  C.  C,  191. 

But  assuming,  for  argument  only,  that  the  Commission  may 
under  section  3  require  the  removal  of  discrimination  in  the  matter 
of  divisions,  the  -question  arises  whether,  as  a  matter  of  fact,  the 
complainant  has  shown  unlawful  discrimination  to  exist;  and  this 
raises  the  further  question  whether,  in  passing  upon  the  matter  of 
discrimination  under  the  second  paragraph  of  section  3,  the  Com- 
mission may  exercise  its  judgment  based  on  all  the  facts  and  con- 
ditions or  whether  any  difference  whatever  in  divisions,  if  they  be 
regarded  as  "rates  and  charges,"  must  be  regarded  ipso  facto  as 
discriminatory.  The  word  "  discriminate  "  as  used  in  the  act  is  not 
synonymous  with  "differentiate";  and  whether  or  not  unlawful  dis- 
crimination exists  must  be  decided  by  the  Commission  in  the  light  of 
all  the  circumstances.  If  this  were  not  so,  a  carrier  would  be  obliged 
to  make  identical  divisions  to  all  connecting  lines  regardless  of  dif- 
ferences in  cost  and  other  divergent  considerations.  The  Commission 
has  held,  in  effect,  that  this  would  be  improper,  and  that  if,  for  ex- 
ample, the  interchange  of  traffic  between  carrier  A  and  a  boat  line 
costs  more  than  the  interchange  of  traffic  with  another  rail  line,  car- 
rier A  may,  in  spite  of  the  unqualified  language  of  the  second  para- 
graph of  section  3,  impose  a  higher  charge  upon  the  boat  line  to  cover 
such  additional  expense.  Chattanooga  Packet  Co,  v.  /.  C.  R.  R.  Co., 
33  I.  C.  C,  384,  393 ;  Inland  Navigation  Co.  v.  Wabash  Ry.  Co.^  43 
I.  C.  C,  588,  593 ;  Kansas  City  Missouri  River  Navigation  Co.  v.  C. 
cfe  O.  Ry.  Co.,  34  I.  C.  C,  67,  74.    In  the  last  cited  case  it  is  said : 

If  there  be  dissimilarity  of  circumstances  and  conditions  attending  the  inter- 
change of  traffic  with  the  navigation  company  compared  with  interchanges 
with  the  all-rail  lines,  defendants  are  entitled  to  be  compensated  for  the 
greater  expense,  either  by  a  larger  division  of  the  through  rate  or  by  a  rea- 
sonable additional  charge. 

Unless  and  until  appropriate  application  is  made  to  this  Commis- 
sion under  section  15  of  the  act  to  prescribe  the  just  and  reasonable 
proportion  of  joint  rates  or  fares  to  be  received  by  the  carriers 
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parties  thereto,  the  question  of  divisions  is  a  matter  to  be  deter- 
mined by  mutual  agreement  among  the  carriers. 

In  Florida  Mercantile  Agency  v.  P.  R.  R.  Co.^  21  I.  C.  C,  85,  87, 
we  ssaA  : 

There  may  be  many  reasons  why  a  particular  carrier  would  be  willing  to 
accept  a  very  small  proportion  of  a  joint  rate  in  order  to  secure  business, 
and  it  is  within  its  rights  in  bargaining  with  its  connections  for  tonnage  so 
long  as  it  does  not  undertake  to  haul  one  class  of  freight  at  rates  so  low  as 
to  thereby  burden  other  traffic. 

In  Empire  Coke  Co.  v.  B.  £  S.  R.  R.  Co,,  31  I.  C.  C,  573,  579,  we 
referred  to  divisions  as  "matters  of  agreement  between  participat- 
ing carriers."  In  Investigation  of  Transportation  of  Barley^  24 
I.  C.  C,  664,  667,  the  Commission  stated  in  relation  to  the  rates 
involved  that  "the  divisions  of  the  rates  are  matters  of  agreement 
and  bargain  between  the  carriers."  And  in  Topeka  Traffic  Asso.  v, 
A.  &  V.  Ry.  Co.,  27  I.  C.  C,  428,  436,  the  Commission  said  that 
"carriers  participating  in  a  joint  rate  may  ordinarily  agree  upon 
such  divisions  as  they  see  fit,  provided  the  rate  itself  is  just  and 
reasonable." 

It  is  thus  evident  that  in  passing  upon  the  matter  of  divisions  the 
relative  advantages  and  disadvantages  of  carriers  with  respect  to 
the  traffic  in  question  should  be  carefully  weighed,  and  it  would  seem 
logically  to  follow  that  a  carrier  may  not  be  held  in  violation  of 
section  3  of  the  act  merely  on  the  ground  that  it  fails  to  accord  pre- 
cisely the  same  basis  of  divisions  to  all  railroads  with  which  it  inter- 
changes traffic.  That  an  exact  equalization  of  the  basis  of  divisions 
as  between  all  connecting  railroads  is  not  contemplated  by  the  act 
seems  to  have  been  recognized  by  the  Commission,  not  only  in  the 
cases  above  cited  but  in  Investigation  of  Alleged  Unreasonable  Rates 
on  Meats,  23 1.  C.  C,  656,  662,  where  the  Commission  said  that  "  what 
is  a  fair  division  between  carriers  is  to  be  determined  in  each  case 
upon  the  merits  of  that  particular  case." 

The  record  shows  that  there  is  a  marked  difference  between  the 
Western  Pacific  on  the  one  hand  and  the  Southern  Pacific  and  the 
Santa  Fe  on  the  other  with  respect  to  the  general  nature  and  extent 
of  the  territory  served  by  them,  the  location  of  their  lines,  and  the 
volume  of  passenger  traffic  originated  by  and  interchanged  between 
them.  The  Commission  should,  in  my  opinion,  give  careful  consid- 
eration to  these  differences,  with  a  view  to  effecting,  not  necessarily 
an  exact  equalization  of  the  basis  of  divisions  but  an  apportionment 
that  fairly  reflects  the  divergent  conditions  indubitably  disclosed  by 
the  evidence. 

It  should  be  borne  in  mind  that  under  the  principle  laid  down  in 
the  Ogden  Gateway  Case,  35  I.  C.  C,  131,  the  Southern  Pacific  at 
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all  times  prior  to  federal  control  has  been  free  to  cancel  its  through 
routes  and  joint  fares  with  the  Western  Pacific.  The  two  lines  par- 
allel each  other,  the  line  of  the  Southern  Pacific  being  shorter  than 
that  of  the  Western  Pacific.  By  continuing  its  participation  in 
through  routes  and  joint  fares  with  the  Western  Pacific,  the  South- 
ern Pacific  voluntarily  short  hauls  itself,  but  under  the  principle 
announced  in  the  Ogden  Gateway  Case  the  Commission  could  not 
require  it  so  to  do.^  These  joint  fares  must  therefore  be  regarded 
as  a  distinct  concession  on  the  part  of  the  Southern  Pacific,  and  that 
fact,  no  doubt,  played  a  part  in  determining  the  basis  of  divisions 
here  complained  of.  A  different  basis  of  divisions  resulting  from 
such  an  inequality  of  mutual  advantages  generally  is  not  necessarily 
unlawfully  discriminatory. 

The  majority  report  cites  Pennsylvania  Co,  v.  United  States,  236 
U.  S.,  351,  as  authority  for  the  proposition  that  reciprocal  arrange- 
ments at  other  points  may  not  properly  be  taken  into  consideration 
in  fixing  divisions.  The  two  situations,  however,  are  quite  dissimilar. 
There  the  question  raised  was  undue  prejudice  resulting  from  the 
refusal  to  serve  the  Rochester  company  by  physical  interchange  at 
one  point  while  according  to  other  carriers  at  the  same  point  the 
physical  service  denied  the  Rochester  company.  Here  the  physical 
interchange  is  accorded  at  all  points  to  the  complainant,  and  it  is 
the  general  financial  basis  of  divisions  of  joint  fares,  not  the  service 
of  physical  interchange  at  any  point,  that  is  in  issue.  That  case, 
however,  did  not  involve  the  determination  of  divisions  for  retroac- 
tive application.  In  fact,  no  finding  was  made  on  the  subject  of  divi- 
sions. A  brief  outline  of  the  facts  will  readily  distinguish  that  pro- 
•ceeding  from  the  case  at  bar. 

The  facts  are  set  out  in  the  Commission's  report  in  Buffalo,  Roches- 
ter <&  Pittsburgh  Ry.  v.  PennsylvoAfiia  Co.,  29  I.  C.  C.,  114.  The 
Buffalo,  Rochester  &  Pittsburgh  Railway  Company,  hereinafter 
designated  as  the  Rochester  company,  operated  a  line  of  railroad 
from  Rochester  and  Buffalo,  N.  Y.,  to  New  Castle  and  Pittsburgh, 
Pa.  The  Pennsylvania  Company,  defendant,  owned  and  operated 
certain  terminal  facilities  at  New  Castle,  and  numerous  industries 
were  located  exclusively  on  its  terminal  tracks.  The  Pennsylvania 
Company  accepted  and  transported  in  interstate  commerce  to  the 
industries  in  question  carload  traffic  received  from  three  other  rail- 
road companies  serving  New  Castle,  imposing  a  certain  switching 
charge  for  the  service,  but  absolutely  refused  to  accept  from  or 
deliver  to  the  Rochester  company  carload  shipments  consigned  to 
or  shipped  from  these  industries.  In  other  words,  the  Rochester 
company  did  not  have  access  to  the  industries  located  on  the  terminal 
tracks  of  the  Pennsylvania  Company.    Violations  of  sections  1,  .3, 
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and  15  of  the  act  were  alleged,  and  the  establishment  of  through 

routes  and  joint  rates  was  prayed.     The  Commission  concluded 

that — 

the  discrimination  practiced  by  the  defendant  against  the  complainant  at  New 
Castle,  as  hereinbefore  stated,  is  undue,  unreasonable,  and  in  violation  of  the 
act  to  regulate  commerce. 

and  held  that  the  refusal  of  the  Pennsylvania  Company  to  accord  the 
Rochester  company  at  New  Castle  "all  reasonable,  proper,  and  equal 
facilities  "  could  not  be  justified  because  of  "  reciprocal  service  per- 
formed at  other  and  distant  places."  The  question  of  divisions  was 
not  discussed.  There  were  no  divisions  to  discuss,  because  no  joint 
through  rates  with  the  Rochester  company  existed.  What  charge 
the  Pennylvania  Company  might  reasonably  make  for  the  terminal 
service  was  not  involved,  and  no  decision  thereon  was  made.  Whether 
the  Pennsylvania  might  demand  a  higher  division  from  the  Roches- 
ter company  than  from  the  other  companies  was  not  involved,  and 
no  decision  thereon  was  made.  The  Commission  said,  "  There  is  no 
question  before  us  as  to  how  much  is  a  reasonable  charge  for  this 
service,  and  we  express  no  opinion  as  to  this."  The  only  question 
passed  upon  was  the  right  of  the  Rochester  company  to  have  the 
same  access  to  the  terminals  of  the  Pennsylvania  Company  as  was 
afforded  to  other,  carriers.  The  principal  defense  of  the  Pennsyl- 
vania Company  was  "  that  the  railroad  is  not  required  to  give  up  the 
use  of  its  terminals  to  another  company."  The  Supreme  Court  sus- 
tained the  order  of  the  Commission,  but  in  the  course  of  its  opinion 
said: 

It  is  ♦'.o  be  remembered  that  in  the  aspect  which  the  case  now  presents,  there 
is  no  question  as  to  the  terms  which  the  Commission  might  prescribe,  or  the 
compensation  which  the  Pennsylvania  Company  should  receive  for  the  service 
to  be  rendered.  The  sole  question  is  whether  the  Commission  exceeded  its 
authority  in  requiring  the  Pennsylvania  Company  to  cease  and  desist  from 
what  the  Commission  found  to  be  a  discriminatory  practice. 

And  again: 

And  as  we  have  said,  the  question  of  compensation  is  not  here  involved,  and 
what  compensation  the  Pennsylvania  Company  might  require  from  the  Roch- 
ester Company  is  not  now  to  be  determined. 

It  would  seem  that  neither  the  decision  of  the  Commission  nor 
that  of  the  Supreme  Court  furnishes  a  precedent  for  the  determina- 
tion of  the  matter  here  presented,  namely,  whether  a  carrier  may 
exact  a  higher  basis  of  divisions  from  one  carrier  than  from  another 
if  the  circumstances  and  conditions  of  the  general  interchange  of 
traffic  are  substantially  dissimilar. 

Conceding,  for  the  purpose  of  argument,  that  the  evidence  dis- 
closes a  violation  of  section  3,  reparation  should  not  be  awarded. 
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The  examiner  in  his  proposed  report  found  that  there  was  no  show- 
ing that  complainant  was  damaged.  It  is  well  settled  that  in  cases 
involving  discrimination  in  rates  as  between  different  shippers 
reparation  can  not  be  awarded  in  the  absence  of  proof  of  the  fact 
and  the  measure  of  actual  damage.  The  law  does  not  assume  that 
the  shipper  complaining  of  discrimination  in  rates  is  damaged  by  the 
amount  of  the  difference  between  the  rate  paid  by  him  and  the  amount 
of  the  rate  paid  by  his  competitor.  And  what  is  true  of  shippers 
alleging  undue  prejudice  must  be  true  of  carriers  complaining  against 
their  connections.  The  right  of  a  shipper  to  damages  as  a  matter  of 
law  in  such  instances  was  considered  by  the  Supreme  Court  in  Penruu 
R.  R.  Co,  V.  International  Coal  Co.^  230  U.  S.,  184.  In  that  case,  the 
Court  said  that  complainant — 

♦  ♦  ♦  contends,  however,  that  ♦  ♦  ♦,  as  matter  of  law,  it  was  entitled 
to  recover  as  damages  the  same  rate  per  ton  on  all  plaintiffs  shipments  as  had 
been  rebated  any  other  person.    ♦     ♦     ♦ 

But,  as  said  in  Parsons  v.  Chicago  &  N,  W.  Railioay,  167  U.  S.,  447,  460,  con- 
struing this  section  (8),  "before  any  party  can  recover  under  this  act  he  must 
show  not  merely  the  wrong  of  the  carriers,  but  that  that  wrong  has  in  fact 
oi)erated  to  his  injury." 

The  measure  of  damages  was  the  pecuniary  loss  inflicted  on  the  plaintiff  as 
the  result  of  the  rebate  paid.  Those  damages  might  be  the  same  as  the  rebate, 
or  less  than  the  rebate,  or  many  times  greater  than  the  rebate ;  but  unless  they 
were  proved  they  could  not  be  recovered.  *  *  *  It  becomes  necessary  to 
inquire  what  the  evidence  shows  was  the  injury  inflicted  or  the  damage  sus- 
tained by  the  plaintiff  in  1901  in  consequence  of  paying  rebates    *    *    *, 

Jt  is  found  in  the  majority  repprt  that  the  complainant  is  entitled 
to  reparation  in  the  amount  of  the  difference  between  the  divisions 
received  by  complainant  and  those  which  it  would  have  received  on 
the  basis  agreed  upon  by  the  defendants  for  traffic  interchanged  with 
each  other.  In  view  of  the  fact  that  the  reasonableness  or  propriety 
of  the  precise  level  of  the  divisions  is  not  here  brought  in  issue,  and 
that  no  finding  as  to  the  proper  level  can  be  based  on  evidence  of 
record,  or  on  other  than  the  presumption  of  the  propriety  of  the 
rate  pro  rate  basis,  I  question  accepting  as  the  measure  of  complain- 
ant's damage  the  precise  difference  between  the  two  sets  of  divisions. 
The  divisions  accorded  to  a  carrier  may  be  so  low  as  to  render  it  in- 
capable of  performing  its  functions  as  a  carrier,  in  which  event  the 
damage  to  it  may  greatly  exceed  the  difference  between  the  divisions 
received  and  those  regarded  by  the  Commission  as  reasonable  and 
proper.  On  the  contrary,  the  actual  damage  may  be  inconsequential. 
Or,  the  actual  damage  may  be  nothing  at  all,  or  even  less  than 
nothing,  if  the  alternative  to  a  low  division  which  a  connection  may 
legally  offer  is  the  refusal  to  make  any  joint  fares  at  all  where  parallel 
stretches  of  line  and  consequent  short  hauling  are  involved.    This  in- 
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Cancellation  of  the  minimum  requirement  would  remove  it.  Appli- 
cation of  that  requirement  in  adjustment  of  divisions  between  the  de- 
fendants would  remove  it.  The  majority  report,  in  the  absence  of 
averment  or  proof,  finds  the  minimum  unreasonable  to  the  extent 
that  it  exceeded  and  exceeds  the  local  or  pro  rate  per  rate  basis  of 
division,  as  the  case  may  be,  and  proposes  to  award  reparation  to 
that  extent,  in  addition  to  finding  that  exaction  of  the  minimum 
division  by  each  defendant  from  complainant,  but  not  from  the  other 
defendant,  constitutes  an  unlawful  discrimination  under  the  second 
paragraph  of  section  3  which  must  be  removed.  With  these  con- 
clusions I  can  not  agree,  and  express  my  conviction  that  the  Commis- 
sion is  without  power  to  award  reparation  upon  the  record  in  this 
case. 

The  minimum  assailed  is  that  collected  from  the  Western  Pacific 
out  of  joint  fares  applioable  to  the  transportation  of  passengers  from 
Salt  Lake  City  and  points  east  and  north  thereof  to  California  points, 
or  from  California  points  to  Salt  Lake  City  or  beyond,  and  not  to 
transportation  wholly  west  of  Salt  Lake  City,  the  eastern  terminus 
of  the  Western  Pacific.  Except  as  to  traffic  originating  at  or  destined 
to  Salt  Lake  City  passengers  must  be  brought  to  or  taken  from  that 
terminus  by  other  lines,  none  of  which  has  been  made  a  party  to  this 
proceeding. 

The  defendants  are  the  Southern  Pacific  and  the  Santa  Fe.  The 
former  operates  the  Central  Pacific  line  from  Oregon  to  San  Fran- 
cisco as  well  as  its  own  lines  in  California,  its  Shasta  route  to  Port- 
land, Oreg.,  and  its  line  through  El  Paso,  Tex.,  from  the  east.  The 
Santa  Fe  takes  over  transcontinental  trafiic  as  far  east  as  Chicago 
and  its  widely  ramified  system  is  one  of  the  important  passenger 
thoroughfares  of  the  country.  Both  reach  every  important  point  in 
California  on  the  rails  of  the  Western  Pacific,  and  many  which  the 
Western  Pacific  does  not  reach. 

It  thus  appears  that  the  geographical  and  competitive  relation 
of  these  three  lines  is  not  the  same  or  similar.  The  line  of  the 
Western  Pacific  so  closely  parallels  the  Central  Pacific  line  of  the 
Southern  Pacific  that  for  300  miles  it  is  within  one  mile  of  the  latter 
line.  By  participating  in  through  routes  and  joint  fares  with  the 
former  the  latter  voluntarily  short  hauls  itself,  although,  under  the 
doctrine  of  the  Ogden  Gateway  Case  we  could  neither  compel  it  to 
do  so  nor  require  it  to  continue  such  participation  if  it  should  desire 
to  withdraw  therefrom.  The  Southern  Pacific  and  Santa  Fe  com- 
pete, but  each  serves  a  large  extent  of  territory,  important  in  yield 
of  passenger  traffic,  which  is  not  served  by  the  other.  Their  lines 
are  so  located  as  to  supplement  each  other  and  in  many  instances  each 
is  a  necessary  and  important  connection  of  the  other.    The  Western 
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such  they  were  and  are  required  under  section  6  to  be  embodied  in 
tariffs  published,  posted  and  on  file  with  the  Commission.  No  such 
requirement  was  or  is  made  as  to  the  carriers'  divisions  of  their  joint 
rates  and  charges. 

The  original  act  gave  the  Commission  no  jurisdiction  to  establish 
through  routes  or  joint  rates,  in  case  of  disagreement,  or  to  prescribe 
the  division  of  those  rates  as  between  the  participating  carriers. 
Such  jurisdiction  was  first  conferred  by  the  Mann-Elkins  act,  ap- 
proved June  29, 1906,  which  complainant  has  not  invoked  in  this  case. 
In  the  meantime  the  Commission  had  construed  the  meaning  of  the 
second  paragraph  of  section  3. 

In  N.  T.  c&  N.  By.  Co.  v.  N.  Y.  cfe  N.  E.  R.  R.  Co.,  4  I.  C.  C,  702, 
720,  it  said : 

When,  therefore,  the  statute  declares  that  there  shaU  be  no  discrimination 
in  rates  and  charges  between  connecting  lines,  it  can  only  mean  that  no  dif- 
ference or  distinction  shall  be  made  in  rates  that  shall  coerce  the  public  to 
employ  one  competitor  to  the  exclusion  of  another,  or  deprive  one  competitor  of 
business  that  under  freedom  of  selection  by  the  public  would  be  given  it,  and 
thus  create  a  monopoly  in  favor  of  another  competitor. 

Here  is  plain  declaration  of  the  sole  meaning  of  this  paragraph. 
The  complaints  brought  under  it  have  usually  been  grounded  on  the 
contention  that  the  complaining  carrier  was  at  a  disadvantage  in 
competing  for  traffic  because  the  defendant  carrier  maintained 
through  routes  and  joint  rates,  or  facilities  for  interchange,  in  con- 
nection with  another  carrier,  and  refused  to  do  so  with  complainants 
In  other  words,  a  distinction  had  been  made  in  rates  or  facilities  for 
interchange  which  tended  to  coerce  the  public  not  to  use  complain- 
ant's line  as  part  of  the  route  of  movement.  The  public  ordinarily 
has  no  interest  in  the  divisions  of  rates,  and,  as  said  in  Enterprise 
Transportation  Co,  v.  Penn  R,  R.  Co.^  12  I.  C.  C,  326,  the  amount  of 
such  division  is  not  necessarily  determined  by  the  amounts  accepted 
by  the  carriers  in  connection  with  other  lines. 

Passing  now  to  consideration  of  some  pertinent  facts  in  the  case 
it  will  be  observed  that  no  denial  of  through  routes  and  joint  fares, 
or  difference  in  charges  to  the  public  or  in  facilities  for  interchange 
of  passengers,  is  alleged  or  proven;  that  no  representative  of  the 
traveling  public  is  here  complaining ;  that  the  reasonableness  of  the 
division  received  by  defendants  out  of  the  joint  fares  is  not  assailed, 
and  that  the  sole  ground  of  complaint  is  that  each  of  the  defendants 
exacts  a  minimum  division  from  complainant  which  neither  exacts 
from  the  other,  in  cases  Where  the  local,  or  the  pro  rate  per  rate  basis, 
which  is  applied  to  all  alike  would  not  yield  the  defendant,  out  of 
the  joint  fares,  as  much  as  that  minimum.  That  was,  and  is,  the  sole 
distinction  in  treatment  which  complainant  seeks  to  have  removed. 
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Cancellation  of  the  minimum  requirement  would  remove  it.  Appli' 
cation  of  that  requirement  in  adjustment  of  divisions  between  the  de- 
fendants would  remove  it.  The  majority  report,  in  the  absence  of 
averment  or  proof,  finds  the  minimum  unreasonable  to  the  extent 
that  it  exceeded  and  exceeds  the  local  or  pro  rate  per  rate  basis  of 
division,  as  the  case  may  be,  and  proposes  to  award  reparation  to 
that  extent,  in  addition  to  finding  that  exaction  of  the  minimum 
division  by  each  defendant  from  complainant,  but  not  from  the  other 
defendant,  constitutes  an  unlawful  discrimination  under  the  second 
paragraph  of  section  3  which  must  be  removed.  With  these  con- 
clusions I  can  not  agree,  and  express  my  conviction  that  the  Commis- 
sion is  without  power  to  award  reparation  upon  the  record  in  this 
case. 

The  minimum  assailed  is  that  collected  from  the  Western  Pacific 
out  of  joint  fares  applioable  to  the  transportation  of  passengers  from 
Salt  Lake  City  and  points  east  and  north  thereof  to  California  points, 
or  from  California  points  to  Salt  Lake  City  or  beyond,  and  not  to 
transportation  wholly  west  of  Salt  Lake  City,  the  eastern  terminus 
of  the  Western  Pacific.  Except  as  to  traffic  originating  at  or  destined 
to  Salt  Lake  City  passengers  must  be  brought  to  or  taken  from  that 
terminus  by  other  lines,  none  of  which  has  been  made  a  party  to  this 
proceeding. 

The  defendants  are  the  Southern  Pacific  and  the  Santa  Fe.  The 
former  operates  the  Central  Pacific  line  from  Oregon  to  San  Fran- 
cisco as  well  as  its  own  lines  in  California,  its  Shasta  route  to  Port- 
land, Oreg.,  and  its  line  through  El  Paso,  Tex.,  from  the  east.  The 
Santa  Fe  takes  over  transcontinental  traffic  as  far  east  as  Chicago 
and  its  widely  ramified  system  is  one  of  the  important  passenger 
thoroughfares  of  the  country.  Both  reach  every  important  point  in 
California  on  the  rails  of  the  Western  Pacific,  and  many  which  the 
Western  Pacific  does  not  reach. 

It  thus  appears  that  the  geographical  and  competitive  relation 
of  these  three  lines  is  not  the  same  or  similar.  The  line  of  the 
Western  Pacific  so  closely  parallels  the  Central  Pacific  line  of  the 
Southern  Pacific  that  for  300  miles  it  is  within  one  mile  of  the  latter 
line.  By  participating  in  through  routes  and  joint  fares  with  the 
former  the  latter  voluntarily  short  hauls  itself,  although,  under  the 
doctrine  of  the  Ogden  Gateway  Case  we  could  neither  compel  it  to 
do  so  nor  require  it  to  continue  such  participation  if  it  should  desire 
to  withdraw  therefrom.  The  Southern  Pacific  and  Santa  Fe  com- 
pete, but  each  serves  a  large  extent  of  territory,  important  in  yield 
of  passenger  traffic,  which  is  not  served  by  the  other.  Their  lines 
are  so  located  as  to  supplement  each  other  and  in  many  instances  each 
is  a  necessary  and  important  connection  of  the  other.    The  Western 
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Pacific  supplements  neither,  in  any  practical  sense,  and  affords  to 
neither  any  traffic  possibilities  of  consequence.  Each  defendant  short 
hauls  itself  on  some  traffic  interchanged  with  the  other  but  it  is  ap- 
parent, from  their  location,  as  shown  in  the  majority  report,  that 
they  interchange  a  considerable  amount  of  traffic  for  which,  if  they 
declined  to  interchange,  we  could  require  the  establishment  of 
through  routes  and  joint  fares.  Not  so  with  the  Western  Pacific. 
Traffic  which  the  law  requires  to  be  interchanged  under  joint  rates 
can  hardly  be  assimilated  to  traffic  not  subject  to  .that  requirement. 
In  the  majority  report  weight  seems  to  be  given  to  the  divisional 
arrangement  in  effect  between  the  Los  Angeles  &  Salt  Lake  Railroad 
and  the  Southern  Pacific,  but  no  complaint  is  made  that  the  former 
is  unduly  preferred. 

It  is  only  for  a  haul  in  California  that  the  minimum  division 
accrues  from  complainant  to  either  defendant  and  then  only  when 
its  haul  is  so  short  from  or  to  its  point  of  interchange  with  com- 
plainant's line  that  its  local  fare  for  that  distance,  or  its  pro  rate 
per  rate,  as  the  case  may  be,  would  amount  to  less  than  the  minimum. 
As  the  distance  from  the  point  of  interchange  increases  the  excess 
of  the  minimum  division  over  that  accruing  on  the  local,  or  pro 
rate  per  rate  basis,  dwindles  until  it  disappears  at  approximately  200 
miles  from  the  point  of  interchange.  The  first  table  in  the  majority 
report  takes  San  Jose  as  a  representative  point  of  origin  and  con- 
trasts the  minimum  of  $6.25  exacted  from  complainant  by  the 
Southern  Pacific  for  that  haul  with  the  local  of  $1.22  which  it  re- 
ceives from  the  Santa  Fe  for  the  same  haul.  San  Jose  is  only  46 
miles  from  San  Francisco,  80  from  Stockton,  and  can  hardly  be 
called  a  representative  California  point  of  origin  when  the  length 
of  that  state  is  considered.  But,  retaining  San  Jose  as  point  of 
origin,  the  table  has  been  revised  to  include  Los  Angeles,  a  point 
not  less  important  than  San  Francisco  for  interchange  between  de- 
fendants. The  pro  rate  per  rate  basis  of  determining  divisions  will 
be  referred  to  as  pro  rate. 

Revised  table. 


Ban  Jose  to  Kansas  City 

uinimnm  division  required  of  complainant  via  San 

Francisco  and  via  Stockton 

Division  if  routed  over  the  Santa  Fe: 

Via  San  Francisco 

Via  Stockton 

Via  Los  Angeles 


Class  first. 


16a  00 

6.25 

1.22 

2.34 

10.16 


Class  seo- 
cnd. 


isaoo 

5.00 

1.22 
2.32 
9.81 


Nine 

months' 

round  trip. 


190.00 

12.50 

2.43 
4.64 


Summer 

excursion 

round  Mp. 


967.90 

12.60 

1.54 
2.91 
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It  thus  appears  that  on  traffic  from  San  Jose  interchanged  with 
the  Western  Pacific  at  San  Francisco,  on  a  pro  rate  basis,  the 
Southern  Pacific  would  receive  $1.22,  but  if  the  interchange  were 
with  the  Santa  Fe  it  might  be  at  San  Francisco  for  $1.22,  or  at 
Los  Angeles  for  $10.16,  as  the  passenger  might  elect.  If  the  journey 
begins  or  ends  at  Los  Angeles,  and  is  made  in  part  over  the  Western 
Pacific,  the  minimum  division  is  not  exacted  from  that  carrier  by 
the  Santa  Fe  or  by  the  Southern  Pacific  because  the  pro  rate  basis 
yields  more;  and  yet  the  Santa  Fe  could  carry  the  passenger  all 
the  way  to  Kansas  City,  and  the  Southern  Pacific  could  carry  him 
for  a  substantial  part  of  the  way.  By  maintaining  joint  rates  with 
the  Western  Pacific  on  such  traflSc  each  of  the  defendants  voluntarily 
short  hauls  itself.    Nowhere  is  this  done  by  the  Western  Pacific. 

It  is  obvious  that  the  traffic  is  not  interchanged  under  similar 
circumstances  and  conditions.  To  find  otherwise  would  be  to  dis- 
regard the  interchange  arrangements  at  Los  Angeles,  for  example, 
and  rest  the  case  upon  the  possibility  of  interchange  between  all 
the  lines  at  San  Francisco.  The  public,  for  whose  benefit  the 
interchange  arrangements  are  primarily  made,  evidently  has  not  dis- 
regarded the  diflFerent  interchange  points  and  the  carriers'  revenues 
reflect  the  difference.  During  a  representative  four  months'  period 
in  1916,  as  stated  in  the  majority  report,  the  Southern  Pacific  re- 
ceived an  average  of  $10.90  per  passenger  interchanged  with  the 
Santa  Fe  and  $7.88  per  passenger  interchanged  with  the  Western 
Pacific.  On  first-class  traffic  interchanged  with  the  Western  Pacific 
during  that  period  the  Southern  Pacific  exacted  its  minimum  divi- 
sion on  14  per  cent  of  the  tickets,  amounting  to  9  per  cent  of  the 
revenue  accruing  to  it  from  this  traffic.  On  second-class  traffic  the 
minimum  was  exacted  on  24  per  cent  of  the  tickets,  and  amounted 
to  16  per  cent  of  its  revenue.  If  the  pro  rate  rule  without  minimum 
had  been  applied  to  all  passenger  traffic  interchanged  with  the 
Western  Pacific  the  revenue  accruing  to  the  Southern  Pacific  would 
have  been  less  than  it  was  and,  even  as  augmented  by  the  minimum, 
its  divisions  from  the  Western  Pacific  were  less  than  from  the  Santa 
Fe.  The  difference  between  the  revenues  accruing  to  the  Southern 
Pacific  on  traffic  interchanged  by  it  with  the  Santa  Fe  and  with  the 
Western  Pacific,  respectively,  finds  explanation  only  in  a  general 
use  by  the  traveling  public  of  different  points  of  interchange  which 
affords  to  the  Southern  Pacific  a  longer  haul  when  the  interchange 
is  with  the  Santa  Fe  than  when  it  is  with  the  Western  Pacific. 

It  is  not  contended  that  the  difference  in  the  basis  of  divisions 
has  or  can  have  any  effect  upon  the  volume  of  traffic  handled  by  the 
Western  Pacific.  The  defendants  have  opened  their  lines  to  the 
Western  Pacific  at  rates  equal  to  those  applying  via  their  own 
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routes,  although  not  required  to  do  so.  This  is  a  distinct  concession 
to  complainant,  for  if  defendants  should  refuse  to  maintain  in  con- 
nection with  the  Western  Pacific  through  routes  and  joint  fares 
which  result  in  their  short  hauling  themselves  the  complainant  would 
not  be  in  position  to  participate  in  that  traflSc  at  all. 

The  burden  of  sustaining  the  complaint  is  upon  the  complainant. 
It  has  failed  to  show  that  its  interchange  with  each  of  the  defend- 
ants as  compared  with  their  interchange  between  themselves  is  made 
under  similar  circumstances  and  conditions,  or  that  the  respective 
divisional  arrangements  unlawfully  discriminate  against  it  within 
the  meaning  of  the  act  to  regulate  commerce.  On  the  contrary,  it 
would  seem  that  the  complainant  has  been  receiving  benefits  which, 
under  the  act,  we  could  not  require  the  defendants  to  accord. 

There  remains  the  finding  that  complainant,  without  allegation  or 
proof  of  unreasonableness,  is  entitled  to  reparation,  because  of  the 
discrimination  found  in  the  majority  report  to  have  been  unlawful 
under  the  second  paragraph  of  section  3  of  the  act.  It  is  there  said : 
"  If  the  damage  alleged  is  directly  due  to  a  violation  of  the  act  the 
award  follows  as  a  matter  of  course."  This  not  only  ignores  the 
frmdamental  distinction  between  allegation  and  proof,  but,  as  I 
read  it,  goes  counter  to  the  decision  recently  affirmed  by  the  Commis- 
sion in  Iten  Biscuit  Co,  v.  (7.,  B.  &  Q.  R.  R.  Co.,  53  I.  C.  C,  729.  For 
the  reasons  above  outlined  I  am  unable  to  join  in  the  conclusions 
reached  by  the  majority. 
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No.  10148. 

NORTHERN  GRAIN  &  WAREHOUSE  COMPANY 

V, 

OREGON  TRTTNK  RAILWAY  COMPANY,  DIRECTOR 

GENERAL,  ET  AL. 


Submitted  March  10,  1919.    Decided  August  1,  1919. 


Defendants'  tariff  rule  which  provided  in  connection  with  a  rate  on  wheat  In 
carloads  from  Culver,  Oreg.,  to  Minneapolis,  Minn.,  that  when  a  car  of 
80,000  pounds  capacity,  the  minimum  under  the  said  rate,  was  not  fur- 
nished, the  marked  capacity  of  the  car  used,  but  nof  less  than  60,000 
pounds,  would  govern,  found  unreasonable  and  to  have  resulted  in  in- 
creased charges  which  were  not  Justified.  Reparation  awarded  and  reason- 
able rule  prescribed. 

Charles  S.  Cohn  for  complainant. 

Charles  A.  Hart  for  defendant  carriers. 

B,  Walton  Moore  for  Director  General  of  Railroads. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 

By  Division  3 : 

Complainant,  a  corporation  engaged  in  the  grain  business  at  Port- 
land, Oreg.,  alleges  by  complaint  seasonably  filed  that  the  charges 
collected  on  a  carload  of  wheat  shipped  January  15,  1917,  from  Cul- 
ver, Oreg.,  a  station  on  the  Oregon  Trunk  Railway,  to  Minneapolis, 
Minn.,  were  unreasonable,  and  asks  for  reparation  and  relief  for 
the  future.  By  supplemental  complaint  filed  after  the  hearing  the 
Director  General  of  Railroads  was  made  a  party  defendant.  He 
answered,  but  no  further  hearing  was  asked  or  had. 

The  shipment  moved  over  the  lines  of  the  defendant  carriers,  and 
transportation  charges  were  collected  in  the  sum  of  $282.84  at  the 
applicable  rate  of  57.5  cents  per  100  pounds  and  the  weight  at  desti- 
nation of  49,190  pounds. 

Complainant  requested  the  Oregon  Trunk  Railway  Company  to 
furnish  an  80,000-pound-capacity  car.  The  car  furnished  had  a 
marked  capacity  of  50,000  pounds.  This  was  accepted  and  used, 
notation  being  made  on  the  freight  bill  and  bill  of  lading  to  the 
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effect  that  an  80,000-pound-capacity  car  had  been  ordered.  Grad^ 
uated  minima  were  provided  in  connection  with  the  57.5-cent  rate, 
the  minimum  on  a  50,000-pound-capacity  car  being  44,000  pounds. 
Defendants  also  published  in  the  same  tariff,  for  alternative  applica- 
tion, a  rate  of  50  cents  from  and  to  the  same  points  subject  to  the 
following  rule: 

Rates  in  items  making  reference  to  this  rule  will  be  subject  to  carload  mini- 
mum weight  of  80,000  pounds,  except  that  when  carj  of  less  than  80,000  pounds 
capacity  are  furnished  minimum  weight  will  be  marked  weight  capacity  of  car 
used,  but  not  less  than  60,000  pounds. 

The  lowest  per-car  charge  under  this  rate  and  rule  was  $300. 
Complainant  does  not  attack  the  measure  of  the  rate  charged  or  the 
minimum  applicable  thereto,  its  sole  contention  being  that  the  por- 
tion of  the  rule  quoted  which  fixes  the  minimum  weight  in  connection 
with  the  50-cent  rate  at  not  less  than  60,000  pounds,  in  cases  where 
the  carrier  furnishes  a  car  of  less  capacity,  is  unreasonable. 

Complainant  states  that  it  was  prepared  to  load  80,000  pounds. 
It  loaded  less  than  50,000  pounds.  Complainant  contends  that  as 
it  was  ready  to  load  the  minimum  in  connection  with  the  50-cent  rate 
it  is  unreasonable  to  penalize  it  because  the  carrier  did  not  furnish  a 
car  that  would  hold  that  minimum.  Prior  to  February  5,  1916,  the 
rule  quoted  provided  a  minimum  of  80,000  pounds,  except  that,  when 
cars  were  loaded  to  capacity,  actual  weight  would  govern,  but  in  no 
case  less  than  77,000  pounds.  On  that  date  the  limitation  was  re- 
moved, so  that  if  the  carrier  was  unable  to  furnish  an  80,000-pound 
car,  the  minimum  in  connection  with  the  50-cent  rate  was  the  marked 
capacity  of  the  car  furnished.  The  present  rule  became  eflfective 
September  25,  1916.  Complainant  contends  that  the  rule  in  effect 
between  February  5  and  September  25, 1916,  would  be  reasonable  and 
proper  for  the  future  and  seeks  reparation  upon  that  basis. 

The  establishment  of  the  60,000-pound  limitation  on  September  25, 
1916,  resulted  in  increased  charges  which  the  carriers  have  the  burden 
of  justifying.  Their  evidence  was  meager.  They  stated  that  the 
57.5-cent  rate  was  the  established  basis  from  and  to  the  points  named, 
and  the  50-cent  rate  a  concession  conditioned  upon  heavy  loading. 
This  tends  to  support  the  reasonableness  of  the  alternative  arrange- 
ment, but  affords  no  justification  for  the  establishment  on  September 
25,  1916,  of  the  60,000-pound  limitation  in  lieu  of  the  previously  ex- 
isting rule  basing  the  charges  on  the  marked  capacity  of  the  car 
furnished.  In  this  connection  defendants'  witness  merely  said  that  in 
his  opinion  the  60,000-pound  limitation  was  not  unreasonable  in  con- 
nection with  the  50-cent  rate. 

We  find  that  defendants  have  not  justified  the  increased  charges 
resulting  from  the  amendment  of  the  rule  on  September  25,  1916, 
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and  that  the  rule  as  applied  in  connection  with  the  transportation  of 
wheat,  in  carloads,  from  Culver  to  Minneapolis  was  unreasonable  to 
the  extent  that  it  provided  for  the  assessing  of  charges  on  shipments 
in  cars  of  less  than  80,000  pounds  capacity,  furnished  for  the  car- 
rier's convenience,  in  excess  of  those  that  would  have  accrued  upon 
the  marked  capacity  of  the  car  used,  and  that  for  the  future  so  long 
as  defendants  maintain  a  flat  minimum  applicable  in  connection 
with  a  rate  on  this  traflSc  from  and  to  these  points  it  will  be  unreason- 
able to  provide  for  the  assessing  of  charges  on  shipments  in  cars  of  a 
capacity  less  than  the  minimum  furnished  for  the  carrier's  con- 
venience, in  excess  of  those  that  would  accrue  upon  the  marked 
capacity  of  the  car  used.  We  further  find  that  complainant  made  the 
shipment  as  described  and  paid  and  bore  the  charges  thereon;  that 
it  has  been  damaged  to  the  extent  that  the  charges  paid  exceeded 
those  that  would  have  accrued  had  the  rule  herein  found  reasonable 
been  in  effect;  and  that  it  is  entitled  to  reparation  in  the  sum  of 
$32.84,  with  interest. 

An  appropriate  order  will  be  entered. 
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No.   10184. 

NATIONAL  SHIPBUILDING  COMPANY  OF  TEXAS 

V. 

KANSAS  CITY  SOUTHERN  RAILWAY  COMPANY, 
DIRECTOR  GENERAL,  ET  AL. 


Submitted  February  11,  1919.    Decided  August  i,  1919, 


Rate  on  lumber,  in  carloads,  from  Merryville,  La.,  to  Orange,  Tex.,  by  way  of 
De  Ridder,  La.,  and  Maurlceville,  Tex.,  found  unreasonable.  Reparation 
awarded  and  reasonable  maximum  rate  prescribed. 

H.  S.  VHommedieu  for  complainant. 

J.  S,  Hcrshey  and  Frank  G,  Wren  for  defendant  carriers. 

R.  Walton  Moore  for  Director  General  of  Railroads. 

Report  op  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 

By  Division  3: 

Complainant,  a  corporation  engaged  in  shipbuilding  at  Orange, 
Tex.,  alleges  by  complaint  filed  April  20,  1918,  that  the  charges 
collected  on  nine  shipments,  consisting  of  19  carloads  of  lumber 
from  Merryville,  La.,  to  Orange,  between  January  7  and  April  6, 
1918,  inclusive,  were  unreasonable  to  the  extent  that  they  exceeded 
those  that  would  have  accrued  at  a  rate  of  10  cents  per  100  pounds. 
It  asks  reparation  and  the  establishment  of  reasonable  rates  on 
lumber,  in  carloads,  from  points  in  Louisiana  on  the  Gulf,  Colorado 
&  Santa  Fe  Railway,  hereinafter  called  the  Santa  Fe,  to  Orange. 
By  supplemental  complaint  filed  prior  to  the  hearing  the  Director 
General  of  Railroads  was  made  a  party  defendant.  Rates  in  this 
report  are  stated  in  cents  per  100  pounds,  and,  except  where  other- 
wise noted,  are  those  in  eflFect  at  the  time  of  movement. 

The  shipments,  loaded  in  19  cars,  aggregated  826,540  pounds,  an 
average  of  43,500  pounds  per  car.  They  moved  as  routed  by  the 
shipper  over  the  Santa  Fe  to  De  Ridder,  La.,  Kansas  City  Southern 
Railway  to  Maurlceville,  Tex.,  and  Orange  &  Northwestern  Railroad 
to  destination,  91.9  miles.  Transportation  charges  were  collected  in 
the  sum  of  $1,777.09,  based  on  a  rate  of  21.5  cents,  exclusive  of  a  war 
tax.  A  joint  rate  of  27  cents,  minimum  30,000  pounds,  was  legally 
applicable  so  that  the  shipments  were  undercharged  5.5  cents  per  100 
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pounds.  This  rate  was  increased  to  34  cents  on  June  25,  1918, 
pursuant  to  General  Order  No.  28,  issued  by  the  Director  General  of 
Railroads. 

There  was  contemporaneously  in  effect  a  joint  commodity  rate  of 
6  cents  on  lumber,  in  carloads,  from  Merryville  to  Orange,  increased 
to  7.5  cents  under  the  order  mentioned,  applicable  over  the  Santa  Fe 
and  the  Texas  &  New  Orleans  Railroad,  by  way  of  Kountze,  Tex., 
109.8  miles.  The  short-line  distance  between  these  points  is  by  way 
of  the  Santa  Fe  to  Bima,  Tex.,  and  the  Orange  &  Northwestern  be- 
yond, 68.7  miles. 

In  support  of  its  contention  that  a  10-cent  rate  would  have  been 
reasonable,  complainant  cited  the  following  rates  on  lumber,  in  car- 
loads : 


From— 


Merryville,  La . 

Bovce.  La 

Fiillertoii,La.. 
Merryville,  La. 
De  Kidder,  La. 
Bannister,  La.. 


To- 


Houston.Tex... 

Orange,  Tex 

Houston,  Tex... 

Orange,  Tex 

Houston,  Tex... 
Beaumont,  Tex. 


Miles. 

Rate. 

Cents. 

156.6 

10 

152.1 

10 

186.4 

10 

109.8 

«6 

159.8 

10 

92 

6 

Car-mile 
earnings.^ 


Cents. 
19.2 
19.7 
16.1 
16.4 
19.1 
19.6 


>  Based  on  a  minimum  of  30,000  pounds. 


*  Via  Santa  Fe  and  Texas  6i  New  Orleans. 


Based  on  the  applicable  minimum  of  30,000  pounds,  the  27-cent 
rate  yielded  88.1  cents  per  car-mile. 

Defendants'  witness  testified  that  the  6-cent  rate  from  Merryville 
to  Orange  was  established  in  error;  that  they  regarded  it  as  ab- 
normally low;  and  that  a  fifteenth  section  application  for  au- 
thority to  increase  it,  pending  when  the  carriers  were  taken  under 
federal  control,  was  withdrawn  at  the  direction  of  the  Director 
General.  At  the  hearing  it  was  assumed  that  a  combination  rate 
of  20  cents,  composed  of  a  commodity  rate  of  6  cents  to  De  Ridder, 
a  proportional  rate  of  6  cents  to  Mauriceville,  and  a  class-D  rate  of 
8  cents  beyond,  applied,  and  all  of  defendants'  evidence  was  in 
defense  of  this  rate.  They  contended  that  the  combination  rate 
was  composed  of  three  reasonable  local  rates  and  that  in  view  of  the 
existence  of  the  6-cent  joint  rate  from  and  to  the  points  in  question 
for  a  two-line  haul,  there  was  no  reason  or  necessity  for  the  main- 
tenance over  the  route  used  of  a  rate  lower  than  that  in  effect.  No 
evidence  was  submitted  tending  to  show  that  the  rates  from  any 
other  points  on  the  Santa  Fe  in  Louisiana  were  unreasonable. 

Following  Zelnicker  Supply  Go.  v.  S.  Ry.  Co.^  53  I.  C.  C,  308, 

we  hold  that  we  are  without  power  to  order  refund  of  war  taxes  and 

may  not  properly  include  in  an  award  of  reparation  the  amount  so 

paid,  computed  on  the  published  rate,  in  excess  of  what  the  war  tax 
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would  have  been  if  computed  on  the  rate  which  we  subsequently  find 
would  have  been  reasonable. 

We  find  upon  the  facts  of  record  in  this  proceeding  that  the  com- 
bination rate  applicable  over  the  route  of  movement  from  Merry- 
ville  to  Orange  was  unreasonable  to  the  extent  that  it  exceeded  10 
cents  per  100  pounds,  and  that  the  present  rate  via  that  route  is, 
and  for  the  future  will  be,  unreasonable  to  the  ext^it  of  its  excess 
over  12.5  cents  per  100  pounds.  We  further  j&nd  that  complainant 
made  the  shipments  as  described  and  paid  knd  bore  the  charges 
thereon ;  that  it  has  been  damaged  to  the  extent  of  the  difference  be- 
tween the  charges  paid  and  those  that  would  have  accrued  at  the  rate 
herein  found  to  have  been  reasonable;  and  that  it  is  entitled  to  repa- 
ration in  the  sum  of  $950.55,  with  interest. 

An  appropriate  order  will  be  entered. 
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No.  10199. 
BROCK  CANDY  COMPANY 

V. 

ALABAMA  GREAT  SOUTHERN  RAILROAD  COMPANY, 

DIRECTOR  GENERAL,  ET  AL. 


Submitted  February  4,  1919.    Decided  August  i,  1919, 


Charges  on  clarified  sugar  in  Cuban  bags,  in  carloads,  from  New  Orleans,  La., 
to  Chattanooga,  Tenn.,  found  to  have  been  unreasonable.  Reparation 
awarded. 

John  S.  Fletcher  for  complainant. 

R.  Walton  Moore  and  Claudian  B.  Northrop  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 

By  Division  3 : 

Complainant,  a  corporation  engaged  in  the  manufacture  of  candy 
at  Chattanooga,  Tenn.,  alleges  by  complaint  filed  May  23,  1918,  that 
an  unreasonable  rate  was  charged  on  two  carloads  of  sugar  shipped 
January  5  and  9,  1918,  from  New  Orleans,  La.,  to  Chattanooga.  It 
asks  for  reparation  and  the  establishment  of  a  reasonable  rate  for 
the  future.  By  supplemental  complaint  filed  prior  to  the  hearing 
the  Director  General  of  Railroads  was  made  a  party  defendant. 

The  shipments  consisted  of  clarified  sugar  packed  in  heavy,  single 
jute  bags  containing  from  300  to  330  pounds  each.  They  aggre- 
gated 155,700  pounds,  and  charges  were  collected,  in  addition  to  a 
war  tax,  in  the  sum  of  $1,433.36,  based  on  the  applicable  second-class 
rate  of  92  cents  per  100  pounds  governed  by  the  southern  classifi- 
cation. 

Complainant  contends  that  the  rate  on  clarified  sugar  in  the  bags 
used  should  not  exceed  the  24-cent  commodity  rate  contemporane- 
ously applicable  from  and  to  these  points  on : 

Sugar,  beet  or  cane,  in  cartons  or  bags  in  barrels  or  boxes,  in  double  bags, 
or  In  bulk  in  barrels,  and  sugar  in  single  cotton  bags,  weighing  not  less  than 
5.6  ounces  per  square  yard.  ,  ^■ 

The  bags  used,  which  measured  48  by  58  inches  and  weighed  2 
pounds  10  ounces  each,  or  about  19.55  ounces  per  square  yard,  were 
similar  to  those  in  which  raw  sugar  is  ordinarily  transported  from 
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Cuba  and  are  sometimes  called  Cuban  bags.  After  arrival  of  the 
sugar  at  the  refineries  the  bags  are  washed,  repaired,  and  sold  to 
owners  of  sugar  plantations  who  use  them  to  pack  raw  and  clarified 
sugars. 

For  years  the  defendants  have  concurred  and  now  concur  in  a 
tariff  under  which  sugar  in  single  bags  has  taken  the  same  rates  as 
sugar  in  barrels  from  New  Orleans  to  Cincinnati,  Ohio,  to  which 
Chattanooga  is  intermediate,  and  to  other  points  in  central  freight 
association  and  western  classification  territories  and  in  Kentucky 
and  Tennessee.  The  only  requirement  in  that  tariff  with  respect  to 
the  bags  is  that  they  shall  be  made  of  cloth,  sufficiently  strong  and 
so  closely  woven  and  stitched  as  to  carry  the  contents  safely  and  pre- 
vent sifting.  Complainant's  witness  testified  that  for  the  past  10 
years  it  has  been  a  common  practice  to  ship  clarified  sugar  in  Cuban 
bags,  and  that  shipments  have  been  made  and  are  now  being  made  to 
Cincinnati  and  other  points  in  Ohio,  Michigan,  Illinois,  Wisconsin, 
and  Missouri  at  the  rates  contemporaneously  applicable  on  sugar  in 
barrels. 

Defendants  assert  that  while  the  Cuban  bag  is  a  safe  container 
for  raw  sugar  it  is  not  a  safe  container  for  refined  sugar,  as  the  large 
mesh  permits  that  sugar  to  sift  through  and  subjects  it  to  contamina- 
tion by  contact  with  oils  or  liquids  on  the  floor  of  the  car ;  and  that 
in  moving  about  a  package  holding  from  300  to  330  pounds  of  sugar 
the  danger  of  sifting,  wearing  of  holes,  and  opening  up  of  patches 
tends  to  lessen  the  utility  of  this  bag  as  a  container.  They  state 
that  the  containers  named  in  the  commodity  item,  except  the  single 
cotton  bag,  were  adopted  after  careful  consideration;  that  they 
meet  the  requirements  of  substantially  the  entire  trade  in  the  south- 
east, and  that  the  defendants  should  not  be  required  to  add  to 
that  item  packages  adapted  only  to  certain  grades  of  sugar.  Before 
the  single  cotton  bag  was  adopted,  the  double  bag  commonly  in 
use  consisted  of  an  inner  light  cotton  bag  and  an  outer  burlap  bag. 
Defendants'  witness  testified  that  the  single  cotton  bag  was  adopted 
in  1917  to  meet  the  scarcity  of  burlap  bags  caused  by  the  war;  that 
it  has  proven  an  unsafe  container,  and  that  it  is  proposed  to  elimi- 
nate it  from  the  commodity  item.  He  further  testified  that  the 
above-mentioned  tariff  naming  rates  from  New  Orleans  to  central 
freight  association  and  other  territories  will  be  republished;  and 
that,  while  the  carriers  do  not  object  to  any  safe  container,  they 
will  probably  bring  the  provision  with  respect  to  the  containers 
into  conformity  with  the  commodity  item  above  quoted. 

Although  complainant's  evidence  indicates  that  the  Cuban  bag  is 
a  safe  container  for  clarified  sugar,  the  record  is  insufficient  to  sup- 
port a  finding  that  the  same  rate  should  be  established  for  the  future 
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on  clarified  sugar  in  these  bags  as  on  sugar  generally  in  double  bags. 
However,  there  was  no  justification  for  the  charging  of  a  higher  rate 
on  this  shipment  than  would  have  been  applicable  had  the  sugar 
been  packed  in  single  cotton  bags  of  the  kind  described  in  the  com- 
modity item. 

Following  Zelnicker  Supply  Co.  v.  S.  Ry,  Co,^  53  I.  C.  C,  308,  we 
hold  that  we  are  without  power  to  order  refund  of  war  taxes  and 
may  not  properly  include  in  an  award  of  reparation  the  amount  so 
paid,  computed  on  the  published  rate,  in  excess  of  what  the  war  tax 
would  have  been  if  computed  on  the  rate  which  we  subsequently  find 
would  have  been  reasonable. 

We  find  that  the  charges  collected  were  unreasonable  by  virtue  of 
the  fact  that  the  packing  requirements  permitted  the  assessment  of  a 
commodity  rate  on  sugar  in  cotton  bags  which  are  no  safer  as  con- 
tainers for  clarified  sugar  than  the  Cuban  bags,  while  not  permitting 
the  assessment  of  a  commodity  rate  on  clarified  sugar  in  Cuban 
bags.  We  also  fibid  that  the  charges  were  unreasonable  to  the  extent 
that  they  were  in  excess  of  the  contemporaneous  commodity  rate  of 
24  cents  applicable  on  sugar  in  these  cotton  bags.  As  the  defendants 
propose  a  revision  of  packing  requirements  on  sugar  no  order  for  the 
future  will  be  entered. 

We  further  find  that  complainant  made  the  shipments  as  described 
and  paid  and  bore  the  charges  thereon ;  that  it  has  been  damaged  to 
the  extent  of  the  difference  between  the  charges  paid  and  those 
herein  found  reasonable;  and  that  it  is  entitled  to  reparation  in  the 
sum  of  $1,059.44,  with  interest. 

An  appropriate  order  will  be  entered. 
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No.  10278.* 
BEAUMONT  CHAMBER  OF  COMMERCE 

V, 

DIRECTOR  GENERAL,  CHICAGO,  ROCK  ISLAND  & 
PACIFIC  RAILWAY  COMPANY,  ET  AL. 


Submitted  February  4,  1919,     Decided  August  1,  1919. 


Rates  on  molding  sand,  carloads,  from  Utica,  111.,  to  Beaumont,  Tex.,  not 
found  unreasonable.  Two  shipments  found  to  have  been  misrouted  and 
reparation  awarded  on  one. 

Charles  A.  Bland  for  complainant. 

H.  M.  Garwood  and  M.  J.  Dowlin  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Haul,  Daniels,  and  Eastman. 

By  Division  3 : 

By  complaints  seasonably  filed  on  behalf  of  the  Beaumont  Iron 
Works,  a  corporation  engaged  in  the  foundry  business  at  Beaumont, 
Tex.,  and  hereinafter  styled  complainant,  it  is  alleged  that  the  de- 
fendant's rates  on  four  carloads  of  molding  sand  shipped  from 
Utica,  111.,  to  Beaumont  in  October,  1917,  and  April,  1918,  were 
and  are  unreasonable  and  in  violation  of  section  4  of  the  act  to 
regulate  commerce.  Complainant  asks  for  reparation  and  the 
establishment  of  a  reasonable  rate  for  the  future.  Unless  otherwise 
indicated  rates  in  this  report  are  stated  in  cents  per  100  pounds. 

The  essential  details  of  the  shipments,  all  of  which  moved  from 
Utica  to  Beaumont,  follow : 


Docket 
No. 

Date  of 
movement. 

Route. 

Weight. 

Rate 
appli- 
cable. 

10278 

Sub.  2 

Oct.     2,1917 

Apr.  24,1918 
Apr.  19,1918 

Oct.   12,1917 

C.  R.  I.  &  P.,  Terral,  Okla.;  C.  R.  1.  &  0.,  Fort  Worth, 

Tex.;  T.  &  B.  V.,  Houston,  Tex.;  B.  8.  L.  &  W. 
do 

Pounds. 
85,32U 

114,960 
90,000 

88,140 

Centt. 
«47.5 

•47.5 

Sub.  1.... 
Sub.  8.... 

C.  R.  I.  &  P.,  Kansas  City,  Mo.;  K.  C.  8.,  Texarkana, 

Tax  *  nr  ^  k  8 
C.  R.  i.  &  p.,  Terral;  C.  R.  1.  A  0.,  Fort  Worth;  H.  &  T. 

C,  Houston:  T.  &  N.  0. 

<44 
44 

iThis  report  also  embraces  No.  10278  (Sub-No.  2),  Same  v.  Same;  No.  10278  (Sub-No.  1),  Same  p. 
Director  General,  ChicagcK  Rock  Island  &  Pacific  Railway  Company,  et  al.;  and  No.  10278  (Sub- No.  3). 
Same  v.  Director  General, XJhicago,  Rock  Island  &  Gulf  Railway  Company,  et  al. 

>  Based  on  Joint  class  E  rate  of  44  cents  to  Houston  and  a  commodity  rate  of  70  cents  per  net  ton,  equiva- 
lent to  3.5  cents  per  100  pounds  beyond.    The  first  shipment  was  undercharged  70  cents  per  net  ton. 

*  Joint  class  E  rate. 
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The  shipments  in  No.  10278  and  Sub-No.  2  were  routed  in  the  bill  of 
lading,  "  Gulf  Coast  line  del'y  at  Beaumont "  and  "  The  Gulf  Coast 
lines,"  respectively.  The  first  could  have  been  moved  via  the  Kan- 
sas City  Southern  and  the  Texarkana  &  Fort  Smith  and  delivery  on 
the  Gulf  Coast  lines  effected  at  the  44-cent  rate,  with  absorption  of  the 
switching  charges  by  the  terminal-haul  carrier.  The  second  ship- 
ment required  a  line  haul  for  the  Gulf  Coast  lines  wlwch  could  have 
been  afforded  at  the  44-cent  rate  by  routing  over  the  Chicago,  Rock 
Island  &  Pacific  Railway,  hereinafter  called  the  Rock  Island, 
through  El  Reno,  Okla.,  and  Little  Rock,  Ark.,  to  Eunice,  La.,  thence 
Gulf  Coast  line.  These  two  shipments  were  therefore  misrouted  by 
the  Rock  Island. 

The  44-cent  rate  applied  over  other  lines  through  East  St.  Louis, 
111.,  and  by  this  route  there  was  a  lower  combination  rate,  namely, 
32.75  cents,  based  upon  rates  of  $1.05  per  net  ton,  equivalent  to  5.25 
cents  per  100  pounds,  to  East  St.  Louis  and  27.5  cents  beyond.  Com- 
plainant contends  that  the  fourth  section  was  violated,  but  none  of 
the  shipments  moved  over  that  route  and  any  fourth  section  de- 
parture with  respect  thereto  is  beyond  the  issues  of  this  case.  By 
way  of  Kansas  City  the  lowest  combination  was  46.5  cents,  so  that 
no  violation  of  the  fourth  section  occurred  over  the  routes  of 
movement. 

As  the  legally  applicable  joint  rate  through  East  St.  Louis  was  no 
lower  than  that  through  Kansas  City,  complainant's  contention  of 
right  to  routing  by  way  of  East  St.  Louis  with  consequent  claim  to 
the  benefit  of  the  lower  combination  of  32.75  cents  through  that  gate* 
way  is  without  merit. 

The  shipments  here  considered  were  the  only  ones  known  to  have 
moved  from  Utica  to  Beaumont.  No  movement  to  other  destina- 
tions in  Texas  is  shown,  and  there  were  no  joint  commodity  rates 
on  molding  sand  to  other  points  in  the  general  territory  in  which 
Beaumont  is  located. 

Complainant's  case  rests  primarily  upon  the  existence  at  the  time 
of  movement  of  the  combination  rate  of  32.75  cents  by  way  of  East 
St.  Louis  and  the  fact  that  the  general  basis  for  constructing  class 
and  commodity  rates  from  Chicago  territory,  including  Utica,  to 
Texas  points  is  to  add  differentials  to  the  rates  from  St.  Louis  and 
East  St.  Louis.  It  shows  that  the  class  E  differential  is  5  cents, 
or  one-fourth  cent  less  than  the  local  commodity  rate  in  effect  at 
the  time  of  movement,  from  Utica  to  East  St.  Louis,  and  seeks 
the  establishment  of  a  joint  commodity  rate  differentially  made, 
which  it  contends  would  be  reasonable.  No  other  rate  comparisons 
are  submitted  nor  are  we  afforded  any  definite  information  of  com- 
parative distances  or  governing  transportation  conditions  by  the 

56 1.  C.  O. 


112  INTERSTATE   COMMERCE  COMMISSION  BEPOBT& 

several  routes.  The  rates  assailed  were  increased  June  25,  1918,  as 
a  result  of  General  Order  No.  28,  issued  by  the  Director  General 
of  Railroads,  but  complainant  does  not  object  to  increases  as  pro- 
vided for  in  that  order.  On  March  6,  1919,  subsequent  to  the  hear- 
ing, a  commodity  rate  of  35  cents,  based  on  the  East  St.  Louis  com- 
bination, was  established  over  the  various  routes  above  referred  to, 
except  in  connection  with  the  Trinity  &  Brazos  Valley. 

We  find  that  the  rates  applicable  over  the  routes  of  movement  are 
not  shown  to  have  been  unreasonable,  but  that  the  Chicago,  fiock 
Island  &  Pacific  Eailway  Company  misrouted  the  shipments  in  No. 
10278  and  Sub-No.  2 ;  that  the  Beaumont  Iron  Works  made  the  ship- 
ment in  Sub-No.  2  as  described  and  paid  and  bore  the  charges  thereon; 
that  it  was  damaged  by  the  misrouting  to  the  extent  of  the  difference 
between  the  charges  paid  and  those  that  would  have  accrued  had 
the  shipment  been  forwarded  over  the  lower-rated  route  hereinbefore 
described ;  and  that  it  is  entitled  to  reparation  in  the  sum  of  $40.24, 
with  interest. 

As  the  charges  collected  on  the  shipment  in  No.  10278  were  on  the 
basis  of  a  rate  of  44  cents,  the  Beaumont  Iron  Works  was  not  dam- 
aged by  the  misrouting  of  that  shipment.  The  Rock  Island,  however, 
should  settle  with  its  connections  on  the  basis  of  the  rate  applicable 
over  the  route  of  movement. 

A  war  tax  of  $16.38  was  collected  on  the  shipment  in  Sub-No.  2, 
whereas  on  the  basis  of  the  chrrges  applicable  over  the  lower-rated 
route  the  war  tax  would  have  been  $15.17.  Following  Zelnicker 
Supply  Co.  V.  S.  Ry.  Co.,  53  I.  C.  C,  308,  we  hold  that  we  are 
without  power  to  order  refund  of  war  taxes,  and  we  also  hold 
that  we  may  not  properly  include  in  an  award  of  reparation  the 
amount  so  paid,  computed  on  the  published  rate,  in  excess  of  what 
the  war  tax  would  have  been  if  computed  on  the  rate  applicable  via 
the  route  over  which  we  find  that  the  shipment  should  have  moved. 
But  this  holding  is  not  to  be  construed  as  interposing  any  obstacle 
to  refund  of  the  war  tax  on  the  overcharge  in  accordance  with  regu- 
lations promulgated  by  the  Commissioner  of  Internal  Revenue. 

An  order  awarding  reparation  in  Sub-No.  2  and  dismissing  the 
complaints  in  No.  10278  and  Sub-Nos.  1  and  3  will  be  entered. 
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No.  10333.^ 

NEW  ORLEANS,  NATALBANY  &  NATCHEZ  RAILWAY 

COMPANY 

V. 

ILLINOIS  CENTRAL  RAILROAD  COMPANY,  DIRECTOR 

GENERAL,  ET  AL. 


Submitted  June  7,  1919,    Decided  August  1,  1919, 


The  question  whether  the  word  "  junction  "  as  used  in  the  order  entered  July 
29,  1914,  in  The  Tap  Line  Case,  31  I.  C.  C,  490,  relates  to  the  point  of  con- 
nection between  two  main  lines  or  the  point  of  actual  placement  of  cars 
interchanged  being  under  consideration;  Held,  That  the  junction  within 
the  meaning  of  that  order  is  the  point  or  locality  where  the  tWo  main  lines 
meet  and  connect.    Complaint  dismissed. 

T.  Brady ^  yr.,  for  complainant. 

R.  V.  Fletcher  and  E.  A.  Smith  for  defendants. 

R.  Walton  Moore  for  Director  General  of  Railroads. 

Report  of  the  Commission. 

Division  3,  Commissioners  Haix,  Danied»,  and  Eastman. 
Eastman,  Corrvmissioner, 

The  issue  here  presented  was  made  the  subject  of  a  proposed  re- 
port by  the  examiner  before  whom  the  testimony  was  taken.  Ex- 
ceptions and  briefs  were  filed  and  the  parties  were  heard  in  oral 
argument. 

By  the  second  supplemental  report  in  Th^  Tap  Line  Case^  31 
I.  C.  C,  490,  issued  July  29,  1914,  we  found  that  all  the  through 
routes  and  joint  rates  in  effect  prior  to  May  1,  1912,  between  the 
trunk  lines  and  tap  lines  named  on  the  record,  complainant  being 
one  of  these  tap  lines,  should  be  restored  and  reestablished,  and  that 
the  divisions  out  of  the  through  rate  on  interstate  shipments  of 
lumber  and  forest  products  from  points  on  these  tap  lines  should  not 
exceed  the  following  maximum  amounts :  For  switching  a  distance  of 
1  mile  or  less  from  the  junction,  $2  per  car;  over  1  mile  and  up 
to  3  miles  from  the  junction,  $3  per  car,  etc.  By  our  fifth  supple- 
mental order  of  April  7,  1919,  these  amounts  were  increased,  re- 
spectively, effective  June  1,  1919,  to  $2.50  and  $3.50.    Complainant 

1  This  is  a  proceeding  supplemental  to  The  Tap  Line  Case,  23  I.  C.  C,  277 ;  31  I.  C.  C, 
400. 
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prays  that  an  order  be  entered  fixing  the  "  junction  from  which  the 
distances  the  cars  which  it  has  switched  and  is  switching  can  be 
determined." 

The  main  line  of  the  Illinois  Central  Railroad  Company,  herein- 
after called  the  defendant,  extends  from  Natalbany,  La.,  almost  due 
north.  That  part  of  the  main  line  of  the  complainant  which  is  near  the 
main  line  of  the  defendant  runs  in  a  southeasterly  direction  from  the 
plant  area  of  the  Natalbany  Lumber  Company,  which  is  the  proprie- 
tary company  controlling  complainant,  and  connects  with  the  main 
line  of  the  defendant  south  of  the  depot  at  Natalbany.  North  of  the 
depot  two  interchange  tracks  owned  by  defendant  parallel  its  main 
line,  connecting  at  two  points  with  each  other.  The  easterly  track  is 
used  by  the  defendant  for  the  delivery  of  traffic  to  the  complainant. 
It  joins  the  main  line  of  the  defendant  south  of  the  depot  at  the 
point  where  the  main  line  of  the  complainant  joins  it.  The  westerly 
track  is  used  by  the  complainant  for  the  delivery  of  traffic  to  the 
defendant.  It  joins  the  main  line  of  the  complainant  near  the  depot 
at  a  point  which  may  be  called  the  south  switch.  This  westerly  track 
runs  north  from  the  depot  over  the  scale,  joins  the  easterly  track, 
branches  off  again,  and  thence  parallels  it  to  a  further  point  of  meet- 
ing about  1,800  feet  north,  which  may  be  called  the  north  switch. 
From  this  latter  point  a  single  track  extends  north  and  connects  with 
the  main  line  of  the  defendant.  The  distance  from  the  south  switch 
to  the  north  switch  is  0.48  of  a  mile.  Complainant  furnishes  the  ma- 
terial and  labor  necessary  for  the  maintenance  of  the  westerly  track, 
and  pays  defendant  for  its  use  a  rental  of  6  per  cent  upon  an  agreed 
valuation  of  $870  for  the  rails  and  fastenings. 

From  various  points  within  the  plant  area  of  the  lumber  company 
the  distances  in  miles  to  the  north  switch  by  way  of  the  south  switch, 
and  to  the  point  of  connection  between  the  main  lines  of  the  com- 
plainant and  defendant  are  as  follows: 


Loading  ramps,  miUC 

Lath  loading  platform  (dry  kiln) . . 

Rough  lumber  shetl 

Mason  station 


Main- 

North 

line 

switch. 

junc- 

tion. 

1.5.S 

1.15 

1.27 

.87 

1.06 

.66 

1.21 

.81 

Loading  ramps,  mill  B 

Planing  mill  and  box  (actorv. . . 
Planing  mill  (storage)  (moloing) 
Finished  lumber  shed 


Une 
Junc- 
tion. 


0.74 
.64 
.57 
.51 


The  distances  to  the  north  switch  were  obtained  by  joint  measure- 
ments made  by  representatives  of  the  parties  and  are  agreed  to  be 
correct,  while  the  distances  to  the  main-line  junction  have  been  cal- 
culated therefrom.  Mill  C  has  been  abandoned,  and  at  the  time  of 
the  hearing  was  being  dismantled.    Eliminating  that  mill,  from  no 
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point  within  the  plant  area  is  the  distance  as  much  as  1  mile  to  the 
junction  of  the  main  lines,  but  five  points  within  the  area  are  dis- 
tant from  the  north  switch  more  than  1  mile.  The  bulk  of  the  ship- 
ments originate  at  the  planing  mill,  the  box  factory,  and  the  loading 
ramps,  mill  B. 

Cars  of  forest  products  are  moved  by  complainant  and  spotted 
on  the  westerly  interchange  track.  Its  practice  is  to  place  these  cars 
just  far  enough  on  this  track  to  clear  the  southerly  switch  connect- 
ing it  with  the  easterly  track.  Northbound  traffic  is  pulled  by  the 
motive  power  of  defendant  via  the  north  switch ;  southbound  traffic 
via  the  south  switch.    About  80  per  cent  of  the  traffic  is  northbound. 

Complainant  contends  that  the  north  switch  is  the  point  to  which 
measurements  should  be  made  to  determine  the  distances  it  switches 
cars  for  delivery  to  defendant,  and  asks  us  to  fix  this  point  as  the 
"  junction "  to  be  used  in  complying  with  the  orders  in  The  Tap 
Line  Case,  It  argues  that  it  maintains  and  has  rebuilt  the  westerly 
interchange  track,  partially  built  on  its  land  and  partially  on  land 
leased  from  the  defendant,  and  pays  rent  for  its  use;  that  it  de- 
livers cars  to  the  defendant  by  way  of  this  track;  and  that  most  out- 
bound traffic  does  not  touch  the  rails  of  the  defendant  until  it  has 
passed  over  the  north  switch.  It  cites  United  States  v.  Oregon  c& 
Calif,  R,  R.  Co.^  164  U.  S.,  526,  in  which  it  was  said: 

We  are  unable  to  see  why  any  other  than  their  usual  meaning  should  be 
attributed  to  the  words  "point  o^  junction."  Junction  in  the  ordinary  accepta- 
tion as  applied  to  railroads  is  the  point  or  locality  where  two  or  more  lines 
of  railway  meet. 

Defendant  does  not  gainsay  the  fact  that  a  junction,  as  applied 
to  railroads,  is  the  point  where  their  lines  meet,  but  asserts  that  an 
interchange  of  cars  can  not  take  place  precisely  at  such  a  point, 
but  must  be  on  tracks  contiguous  thereto.  It  cites  authorities  in 
support  of  the  doctrine  that  a  common  carrier's  obligation  involves 
only  a  delivery  and  acceptance  of  carload  shipments  at  some  con- 
venient "point  of  interchange,"  and  calls  attention  to  the  fact  that 
in  the  original  decision  in  TJie  Tap  Line  Case^  23  I.  C.  C,  277,  295, 
we  said : 

It  wUl,  of  course,  be  understood  that  the  allowances  and  divisions  ♦  •  • 
must  have  a  proper  relation  to  the  service  performed  and  be  such  in  amount  as 
not  to  effect  a  rebate  to  the  industry. 

and  that  the  Supreme  Court  of  the  United  States  in  its  decision 
in  The  Tap  Line  Cases,  234  U.  S.,  1,  29,  stated: 

If  the  divisions  of  joint  rates  are  such  as  to  amount  to  rebates  or  discrim- 
inations in  favor  of  the  owners  of  the  tap  lines  because  of  their  disproportionate 
amount  in  view  of  the  service  rendered,  it  is  within  the  province  of  the  Com- 
mission to  reduce  the  amount  so  that  a  tap  line  shall  receive  Just  compen- 
sation only  for  what  it  actually  does. 
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Claiming  that  complainant's  switch  engine  in  making  deliveries 
moves  but  a  few  feet  beyond  the  southerly  connection  between  the 
two  interchange  tracks,  defendant  contends  that,  in  view  of  the 
service  actually  performed  by  complainant,  this  connection  should 
be  fixed  as  the  "junction"  within  the  meaning  of  the  orders  in 
question. 

It  is  true  that  the  divisions  received  by  tap  lines  out  of  the 
through  rate  should  have  a  proper  relation  to  the  service  which  they 
igrfornjj^fTn  laying  down  a  general  rule  for  the  determination  of 
these  divisions,  however,  it  was  obviously  impracticable  for  us  to 
require  a  computation  in  each  case  of  the  actual  distance  moved  by 
engines  or  cars  in  effecting  deliveries,  and  necessary  to  adopt  some 
simpler  method  of  measuring  the  service  which  would  approximate 
justice  and  at  the  same  time  be  capable  of  easy  application.  The 
order  entered  July  29,  1914,  in  connection  with  the  second  supple- 
mental report  in  The  Tap  Line  Cdse^  here  in  question,  was  con- 
structed upon  that  principle  and  in  the  knowledge  and  with  due 
consideration  of  the  fact  that  interchange  tracks  at  or  near  the  point 
of  junction  are  usually  necessary  in  moving  traffic  between  the  tap 
lines  and  their  trunk  line  conections.  In  sustaining  this  order,  the 
Supreme  Court  said  in  O'Keefe  v.  United  States^  240  U.  S.,  294,  304: 

The  tap  line  problem  is  exceedingly  complex,  and  the  importance  of  a  gen- 
eral rule  based  upon  simple  elements  easily  as^rtained  is  obvious. 

The  word  "  junction,"  as  used  in  this  order,  means  the  point  of 
connection  between  the  main  line  of  the  tap  line  and  the  main  line 
of  the  trunk  line.  Any  other  interpretation,  as  the  situation  in  this 
case  clearly  shows,  would 'but  open  the  door  to  endless  controversies 
and  make  the  rule  well-nigh  impossible  of  practical  application. 
Moreover,  we  are  of  the  opinion  that  neither  in  this  instance  nor  in 
any  othev  will  the  use  of  this  fixed  and  certain  point  lead  to  sub- 
stantial injustice.  No  order  fixing  a  '^  junction"  is  here  necessary, 
since  this  interpretation  of  the  word  as  used  in  the  orders  in  question 

will  suffice.    The  complaint  is  therefore  dismissed. 
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No.  10191. 

CHARLES  O.  SELLEN 

V. 

LEHIGH  VALLEY  RAILROAD  COMPANT. 


Suhmitted  September  12,  1918.    Decided  October  2,  1919. 


Demurrage  charges  at  Jersey  City  terminal,  N.  J.,  on  five  carloads  of  hay 
shipped  from  certain  points  in  Ohio  not  shown  to  have  been  unreasonable. 
Complaint  dismissed. 

Richard  E.  Weldon  for  complainant. 
R.  W,  Barrett  for  defendant. 

Report  of  the  Commission. 

t)ivisioN  3,  Commissioners  Clark,  Hall,  and  Eastman. 

By  Division  3: 

This  complaint,  seasonably  filed,  alleges  that  the  demurrage 
charges  collected  by  the  defendant  on  five  carloads  of  hay  at  Jersey 
City  terminal,  N.  J.,  were  unreasonable,  and  asks  for  reparation. 

The  shipments,  which  originated  at  certain  points  in  Ohio,  between 
June  22  and  June  27, 1916,  both  inclusive,  were  billed  to  Springville, 
Pa.,  and,  with  the  exception  of  one  carload  which  was  routed  Lake 
Shore  &  Michigan  Southern  Railway  and  Lehigh  Valley  Railroad, 
were  routed  Lehigh  Valley  at  Buffalo.  Springville  was  used  as  a 
"  blind-billing  "  station,  the  cars  being  stopped  for  diversion  orders 
at  Sayre,  Pa.  Complainant,  desiring  to  forward  the  shipments  to  New 
York,  N.  Y.,  lighterage  delivery,  wired  defendant's  agent  at  Sayre 
on  July  8,  1916,  as  follows : 

Mailed  you  bills  lading  yesterday  on  seven  cars.  Can  you  forward  same 
New  York  City  lighterage  free?  If  you  are  unable  to  do  this  can  you  forward 
same  to  Jersey  terminal?    Advise  if  ears  are  subject  to  demurrage. 

The  agent  replied  as  follows  on  July  10, 1916 : 

New  York  lighterage  allowed  when  consignee  arranges  delivery  through 
eastern  freight  agent.  All  cars  subject  to  demurrage.  Can  forward  to  Jersey 
City  terminal. 

On  the  same  date,  following  the  receipt  of  the  agent's  telegram,  the 
complainant  directed  that  the  cars  be  forwarded  to  F.  B.  Hewitt, 
Jersey  City  terminal,  where  they  arrived  July  17,  1916.  On  that  date 
notice  of  arrival  was  sent  to  the  consignee,  who  within  24  hours,  the 
time  limit  specified  in  the  defendant's  tariff,  gave  defendant  orders 
for  delivery  at  East  One  hundred  and  forty-ninth  street,  New  York. 
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When  the  shipments  left  the  points  of  origin  and  until  September 
2, 1916,  the  defendant  had  in  effect  an  embargo  against  hay  and  other 
commodities  consigned,  reconsigned  or  to  be  reconsigned  to  certain 
New  York  harbor  points  including  East  One  hundred  and  forty- 
ninth  street  terminal,  unless  the  acceptance  of  same  was  authorized 
by  its  general  eastern  freight  agent.  As  the  consignee's  order  for  de- 
livery of  the  shipments  at  East  One  hundred  and  forty-ninth  street 
terminal  was  not  accompanied  by  such  authorization  it  was  refused 
and  not  executed  until  September  2,  1916,  when  the  embargo  was 
lifted.  Demurrage  charges  in  the  sum  of  $195  were  collected  for  the 
detention  of  the  cars  at  Jersey  City  terminal. 

The  complainant  takes  the  position  that  he  fuljSlled  all  duties  im- 
posed upon  him  under  the  law  by  inquiring  of  defendant's  agent  as 
to  the  existence  of  an  embargo;  that  the  agent's  reply  to  the  effect 
that  the  cars  could  be  forwarded  to  Jersey  City  terminal  was  in- 
tended  to  convey,  and  did  convey,  the  information  that  the  shipments 
could  be  forwarded  to  Jersey  City  terminal  and,  in  consideration  of 
the  payment  of  the  freight  charges,  would  be  accorded  all  the 
"privileges"  attending  shipment  to  that  terminal,  including  recon- 
signment  to  East  One  hundred  and  forty-ninth  street  terminal ;  and 
that  he  did  not  obtain  the  services  for  which  he  contracted  and  was 
damaged  thereby.  But  the  defendant  did  not  hold  itself  out  in  its 
tariff  to  reconsign  these  shipments  to  the  embargoed  point.  Its  re- 
consignment  tariff  contained  the  following  provision : 

Cars  can  not  be  reconsigned  or  forwarded  to  any  point  on  the  Lehigh  Valley 
Railroad  or  its  connections  at  which  embargo  may  be  in  effect  at  the  time  recon- 
slgnment  is  ordered. 

As  we  stated  in  the  Reconsignment  Case^  47  I.  C.  C,  590,  at  page 
634,  where  the  carrier  publishes  such  a  provision  in  its  tariff  the 
shipper  must  either  resort  to  a  service  that  the  carrier  does  hold  itself 
out  to  perform,  such  as  reconsignment  to  a  point  not  embargoed,  or 
must  hold  the  car  at  the  expense  of  demurrage,  a  possibility  which  he 
assumed  under  the  published  tariffs  when  the  car  left  the  point  of 
origin.  The  demurrage  charges  collected  were  in  accordance  with 
the  schedule  of  charges  published  by  the  defendant  and  there  is  no 
dispute  as  to  the  measure  thereof.  The  interpretation  to  be  placed 
upon  the  agent's  telegram  is  immaterial,  for  even  though  com- 
plainant's interpretation  be  accepted  the  law  is  well  settled  that  the 
misquotation  by  the  agent  or  employee  of  the  carrier  of  a  rate,  or  a 
tariff  provision  which  affects  the  application  of  a  rate  or  charge,  is 
not  a  sufficient  basis  for  an  award  of  reparation. 

We  find  that  the  demurrage  charges  assailed  are  not  shown  to  have 
been  unreasonable,  and  an  order  dismissing  the  complaint  will  be 
entered. 
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No.  9941. 

MERCHANTS  FREIGHT  BUREAU  OF  LITTLE  ROCK,  ARK., 

V, 

ATLANTIC  COAST  LINE  RAILROAD  COMPANY  ET  AL. 


PORTIONS  OF  FOURTH  SECTION  APPLICATIONS.^ 


Submitted  June  15,  1919.     Decided  September  25,  1919. 


Rates  for  the  transportation  of  knitting-factory  prfxliicts  in  any  quantity  from 
producing  points  in  the  states  of  Tennessee,  CJeorgia,  and  Alabama  to  Little 
Rock,  Ark.,  not  found  unreasonable,  unjustly  discriminatory,  or  unduly 
prejudicial.    Complaint  dismissed,  and  fourth  section  relief  denied. 

A,  R,  Bragg  for  complainant. 

Fred  G.  Wright  for  Missouri  Pacific  Railroad  Company  and  St. 
Louis  Southwestern  Railway  Company. 

George  E.  Schnitzer  for  Chicago,  Rock  Island  &  Pacific  Railway 
Company. 

Report  of  the  Commission. 

Division  3,  Commissioners  Haix,  Daniels,  and  Eastman. 

The  following  is  substantially  the  report  proposed  by  the  examiner 
and  served  upon  the  parties : 

Complainant,  a  voluntary  association  of  merchants,  manufacturers, 
and  shippers  at  Little  Rock,  Ark.,  alleges  in  its  complaint,  filed 
September  24,  1917,  that  defendants'  rates  for  the  transportation  in 
any  quantity  of  knitting- factory  products,  consisting  of  hosiery  and 
underwear  made  wholly  of  cotton,  from  producing  points  in  the 
states  of  Tennessee,  Georgia,  and  Alabama,  are  unreasonable,  un- 
justly discriminatory,  and  unduly  prejudicial,  and  asks  for  the 
establishment  of  reasonable  rates.  Reparation  is  sought  on  behalf 
of  the  Beal-Burrow  Dry  Goods  Company,  a  partnership  engaged  in 
business  at  Little  Rock.  The  members  of  this  partnership  are  not 
before  us,  and  there  is  no  basis  for  an  award. 

As  the  Director  General  of  Railroads  has  not  been  made  a  party 
defendant,  our  discussion  and  findings  will  be  confined  to  the  rates 
assailed  in  the  complaint.  Rates  will  be  stated  in  cents  per  100 
pounds. 

>  Tbi8  report  also  embraces  portions  of  Fourth  Section  Applications  Nor.  458,  699,  703, 
799,  972,  1024,  1530,  1548,  1561.  1573,  1952,  2043,  2045,  2138,  3912,  3918,  4218,  4219. 
4220,  and  4944,  which  were  assigned  for  hearing  with  the  complaint. 
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The  complainant  alleged  that  there  were  no  joint  rates  on  knitting- 
factory  products  from  and  to  the  points  in  question,  and  assailed 
the  combination  of  various  proportional  commodity  rates  to  Mem- 
phis, Tenn.,  and  the  local  jSrst-class  rate  beyond. 

The  combination  rates  to  Little  Rock  from  some  of  the  principal 
producing  points,  as  given  by  complainant,  appear  in  the  table  below. 
Complainant  asks  for  the  establishment  of  joint  rates  20  cents  lower 
than  those  here  shown. 


Point  of  origin. 


Augusta,  Ga... 
Atlanta,  Ga — 

Dalton,  Ga 

Gainesville,  Ga 
Macon,  Ga 


120 
116 
118 
120 
121 


Point  of  origin. 


Rome,  Ga , 

Chattanooga.  Tenn 
Knoxville,  Tenn . . . 

Nashville,  Tenn 

HuntsviUe,  Ala . . . , 


Rates. 


118 

106 

114 

03 

97 


These  rates  are  compared  by  complainant  with  the  rates  from  the 
southeast  to  various  points  other  than  Little  Rock.  In  the  table 
below  are  shown  the  rates  at  the  time  of  the  hearing  from  Rome,  Ga., 
which  we  use  as  a  typical  point  of  origin.  The  distances  are  those 
given  by  complainant. 


To— 


Little  Rock,  Ark 

Cincinnati,  Ohio 

Columbus,  Ohio 

St.  Louis,  Mo 

Omaha,  Nebr « 

Kansas  City,  Mo 

Chicago,  m. 


Mileage. 


Rates. 


521 

118 

418 

66 

604 

76 

693 

61 

1,107 

116 

872 

116 

802 

78 

Complainant  particularly  emphasizes  the  fact  that  the  factor  west 
of  Memphis  was  relatively  much  greater  than  the  factors  east  of 
Memphis.  It  was  pointed  out,  for  instance,  that  from  HuntsviUe, 
Ala.,  to  Memphis,  a  distance  of  about  300  miles,  the  rate  was  27  cents, 
while  for  135  miles  from  Memphis  to  Little  Rock  the  rate  was  70 
cents.  This  70-cent  rate  does  not  appear  to  be  out  of  harmony  with 
other  rates  in  the  same  general  territory  west  of  the  Mississippi  River. 
There  was  formerly  a  proportional  commodity  rate  of  50  cents  from 
Memphis  to  Little  Rock,  which  applied  on  traflBc  from  southeastern 
producing  points,  but  this  rate  was  permitted  to  be  canceled,  and  the 
first-class  rate  of  70  cents  made  applicable  in  its  stead,  in  Rates  on 
Knitting-Factory  Products^  25  I.  C.  C,  634. 

The  allegations  of  unjust  discrimination  and  undue  prejudice  are 
not  definite,  but  upon  the  hearing  it  was  made  clear  that  com- 
plainant's principal  grievance  in  that  respect  was  that  the  rates  from 
these  producing  points  to  Memphis  were  relatively  much  lower  than 
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to  Little  Rock-.  Certain  of  complainant's  members  buy  their  knit- 
ting-factory products  in  competition  with  Memphis  jobbers,  and  in 
distributing  to  the  surrounding  country  must  sell  in  competition  with 
the  Memphis  jobbers  and  shrink  their  profits  accordingly.  The 
disparity  in  the  through  rates  results  from  the  fact  as  above  stated 
that  the  70-cent  factor  applying  from  Memphis  is  relatively  much 
greater  than  the  factors  to  Memphis. 

Upon  this  record  the  rates  assailed  are  not  found  to  have  been  un- 
reasonable, unjustly  discriminatory,  or  unduly  prejudicial,  and  the 
complaint  will  be  dismissed. 

Our  examination  of  the  tariffs  discloses  that  the  rates  assailed  were 
in  most  cases  inapplicable  to  the  traffic  for  the  reason  that  there  were 
joint  through  class  rates  from  points  of  origin  to  Little  Rock.  These 
were  generally  higher  than  the  rates  based  on  Memphis  combinations. 
The  question  whether  such  through  rates  are  unreasonable  because 
higher  than  the  combinations  is  not  in  this  case,  but  the  adjustment 
was  established  without  authority  from  this  Commission  under  the 
fourth  section  of  the  act  to  regulate  commerce,  and  is  therefore  un- 
lawfully maintained.  It  should  be  promptly  canceled.  The  charges 
on  some  of  the  shipments  appear  to  have  been  based  on  the  Memphis 
combination. 

Portions  of  the  various  fourth  section  applications  listed  in  the 
margin  of  the  title  page  were  assigned  for  hearing  with  this  com- 
plaint in  so  far  as  they  seek  authority  to  charge  lower  rates  on  this 
traffic  to  Little  Rock  and  other  points  in  Arkansas  than  to  intermedi- 
ate points.  No  justification  was  offered  !*or  such  departures  from  the 
long-and-short-haul  provision  of  the  fourth  section  of  the  act  to 
regulate  commerce  as  may  exist,  and  the  applications  will  be  denied 
to  the  extent  that  they  are  involved. 

Hall,  Commissioner: 

No  exceptions  were  filed  to  the  foregoing  proposed  report  of  the 
examiner.  Upon  consideration  of  the  record  we  approve  and  adopt 
it  as  part  of  this  report,  and  find  that  defendants  have  justified  the 
rates  assailed. 

Appropriate  orders  will  be  entered  dismissing  the  complaint  and 
denying  fourth  section  relief  to  the  extent  indicated. 

55 1,  c.  a 


122  INTERSTATE  COMMERCE  COMMISSION  REPOBlS. 


No.  10053. 
OWENS  BOTTLE-MACHINE  COMPANY 

V. 

BALTIMORE  &  OHIO  RAILROAD  COMPANY,  DIRECTOR 

GENERAL,  ET  AL. 


Svhmitted  August  31,  1919.    Decided  September  25,  1919. 


1.  Rates  charged  for  the  transportation  of  complainant's  shipments  of  glass 

sand,  in  carloads,  from  Silica,  Ohio,  to  Fairmont,  W.  Va.,  found  unrea- 
sonable.   Reparation  awarded. 

2.  Through  routes  and  reasonable  joint  rates  on  glass  sand,  in  carloads,* from 

Silica,  Ohio,  to  Fairmont  and  Clarksburg,  W.  Va.,  prescribed  for  the 
future. 

Walter  A.  Evcrsman  and  Charles  E,  WaUington  for  complainant. 
Edward  W,  KeUey  for  Toledo,  Angola  &  Western  Railway  Com- 
pany, defendant. 

W.  N.  King  for  other  defendants. 

R.  Walton  Moore  for  Director  General  of  Railroads. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 

Complainant  is  a  corporation  engaged  in  the  production  of  glass 
sand  at  Silica,  Ohio,  and  in  the  manufacture  of  glass  at  Fairmont 
and  Clarksburg,  W.  Va.  It  ships  glass  sand  in  carloads  from  Silica 
to  numerous  points  within  a  radius  of  350  to  400  miles,  including 
Fairmont  and  Clarksburg.  The  rates  to  Fairmont  and  Clarksburg, 
applicable  over  various  routes  at  and  before  the  hearing,  and  pay- 
able by  the  shipper  over  and  above  amounts  absorbed  by  the  trunk 
lines,  ranged  from  $2  to  $3.30  per  ton.  By  complaint  filed  February 
1,  1918,  as  amended,  complainant  alleged  that  these  rates  were  un- 
reasonable, in  violation  of  section  1,  and  asked  for  the  establishment 
of  through  routes  and  reasonable  joint  rates  from  Silica  to  Fairmont 
and  Clarksburg,  and  reparation  on  shipments  to  Fairmont  which 
moved  between  July  2,  1917,  and  March  27,  1918,  both  inclusive. 
Unless  otherwise  indicated  rates  will  be  stated  in  amounts  per  ton 
of  2,000  pounds,  and  are  those  in  effect  at  the  time  of  the  hearing, 
April  8,  1918. 

Silica  is  about  10  miles  west  of  Toledo,  Ohio,  and  is  reached  only 
by  the  Toledo,  Angola  &  Western  Railway,  which  connects  at  points 
in  the  Toledo  switching  district  about  8.3  miles  from  Silica  with 
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the  New  York  Central  Kailroad  and,  through  the  medium  of  the 
Toledo  Terminal  Railroad,  with  various  trunk  lines,  including  the 
Baltimore  &  Ohio.  The  Toledo,  Angola  &  Western  is  not  under 
federal  control.  At  the  time  of  movement  there  were  at  least  seven 
workable  routes  from  Toledo  to  Fairmont  and  Clarksburg,  over  four 
of  which  the  only  rate  applicable  on  glass  sand,  in  carloads,  was  a 
joint  sixth-class  rate  of  $3.10.  Over  other  routes  a  commodity  rate 
of  $2  was  in  effect.  The  switching  charge  of  the  Toledo,  Angola  & 
Western  was  20  cents  per  net  ton,  varying  amounts  of  which  were 
absorbed  by  most  of  the  trunk  lines.  The  rates  payable  by  the  ship- 
per from  Silica  thus  ranged,  as  stated,  from  $2  to  $3.30. 

Complainant  says  that  it  could  not  avail  itself  of  the  $2  rate,  which 
applied  over  the  Toledo  &  Ohio  Central  and  connections,  because  of 
diflSculty  in  obtaining  cars  for  loading  via  that  route.  The  large 
majority  of  the  shipments  moved  over  the  New  York  Central  from 
Toledo  to  Sandusky,  Ohio,  thence  over  the  Baltimore  &  Ohio,  at  a 
rate  of  $2.10.  The  distance  to  Fairmont  over  this  route  is  332.5 
miles.  On  account  of  a  temporary  embargo  against  the  usual  route  a 
minor  portion  was  shipped  over  the  Baltimore  &  Ohio  from  Toledo 
at  a  rate  of  $3.15,  composed  of  the  class  rate  of  $3.10  from  Toledo, 
plus  5  cents,  the  balance  not  absorbed  by  that  carrier  of  the  20-cent 
rate  of  the  Toledo,  Angola  &  Western  to  Toledo.  The  latter  route  is 
said  to  be  the  most  practicable,  as  the  Baltimore  &  Ohio  serves  Toledo 
and  both  destinations.  Its  length  is  340  miles.  The  short-line  dis- 
tance is  299  miles  to  Fairmont  and  321  miles  to  Clarksburg.  The 
complaint  is  particularly  directed  against  the  Baltimore  &  Ohio,  the 
principal  defendant.  The  Toledo,  Angola  &  Western,  although  a 
nominal  defendant,  alleged  in  answer  and  declared  at  the  hearing 
that  it  stood  ready  to  join  in  joint  rates  and  through  service  inter- 
state and  had  sought  to  make  arrangements  therefor  with  the  Balti- 
more &  Ohio,  but  that  the  latter  had  declined.  At  the  time  of  the 
hearing  it  was  necessary  for  complainant  to  make  separate  shipping 
arrangements  with  the  carriers  at  Silica  and  at  Toledo. 

Glass  sand  may  be  shipped  either  in  box  cars  or  in  open-top  cars, 
but  the  former  are  preferred.  The  shipments  on  which  reparation  is 
claimed  moved  mostly  in  box  cars,  the  average  loading  being  about 
38  tons.  No  definite  facts  are  given  as  to  the  empty-car  movement; 
but  complainant's  representative  testified  that  box  cars  received  under 
load  at  its  Fairmont  and  Clarksburg  factories  are  largely  relied  upon 
for  the  outbound  shipments  of  glass,  and  that  open-top  cars  are  in 
demand  for  coal  traflSc  from  that  region. 

The  evidence  adduced  in  support  of  the  charge  of  unreasonable- 
ness consists  mainly  of  comparisons  of  the  rates  then  effective  from 
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Silica  to  Fairmont  and  Clarksburg  with  rates  from  Silica  to  other 
points  for  like  distances  and  with  rates  from  Berkeley  Springs, 
W.  Va.,  and  Steiner,  Mich.,  which  are  also  sand-producing  points.  Most 
of  the  sand  used  in  complainant's  plants  at  Fairmont  and  Clarksburg 
is  obtained  from  Berkeley  Springs,  and  only  a  small  portion  is 
shipped  from  its  own  quarries  at  Silica.  The  following  comparisons 
are  fairly  representative,  the  car-mile  earnings  being  based  upon  a 
loading  of  37  tons,  which  appeal's  to  have  been  about  the  average 
for  1917 : 

Table  A. — CompaHson  of  rates  and  earnings  on  glass  sand,  in  carloads,  from 

Silica,  Ohio,  to  various  destinations. 


Destination. 


Fairmont,  W.  Va.. 
Clarksburg,  W.  Va. 
Wheeling,  W.Va.., 

Pittsburgh,  Pa 

Glassport,  Pa 

Washington,  Pa 

McKeesport,  Pa 

Greensburg,  Pa 

Charleroi,  Pa 

Huntington,  W.  Va 
Charleston,  W.  Va. 
Niagara  Falls.  N.  Y 

Lockport,  N.  Y 

Indianapolis,  Ind. . . 
Terre  Haute,  Ind... 
Vinoennes,  Ind 


Dis- 
tance. 


Miles. 
299 
321 
223 
252 
270 
255 
267 
283 
293 
277 

3n 

295 
323 
230 
288 
354 


Rate 
per  ton. 


S2.10 
2.10 
1.26 
1.48 
1.48 
1.48 
1.48 
1.48 
1.48 
1.48 
1.48 
1.48 
1.48 
1.21 
1.32 
1.58 


Ton-mile 
earnings. 


7.02 

6. 

5 

5. 

6 

5. 

5 

6. 

5. 


M 

65 
87 
48 
80 
54 
23 
06 


5.34 
4.76 
5.02 
4.58 
5.26 
4.58 
4.46 


Car-mile 


Oe«lt. 
25.17 
M.20 
20.91 
21.73 
20.28 
21.47 
20.51 
19.35 
18.68 
19.77 
17.61 
18.57 
16.96 
19  46 
16  95 
16.50 


Table  B. — Comparison  of  rates  and  earnings  on  carload  shipments  of  glass  sand 
from  Silica,  Ohio,  to  Fairmont  and  Clarksburg,  W.  Va.,  voith  rates  and 
earnings  on  similar  traffic  from  Berkeley  Springs,  W,  Va.,  to  various  desti- 
nations. 


From— 


8ili«^  Ohio,  to— 

Fairmont,  W.  Va 

Clarksburg,  W.  Va 

Berkeley  Springs,  W.  Va.,  to— 

Fairmont,  w.  Va 

Clarksburg.  W.  Va 

Wheeling,  W.  Va 

Parkersburg,  W.  Va 

Washington,  Pa 

Steubenville.  Ohio 

Bellaire,  Ohio 

Martins  Ferry,  Ohio 

Marietta,  Ohio 

Bamesville,  Ohio 

Zanesville.  Ohio 

Newark,  Ohio , 

Mount  Vernon.  Ohio 

Columbus,  Ohio , 


Dis- 
tance. 


MiU9. 
299 
321 

185 
185 
262 
267 
242 
250 
259 
265 
281 
286 
338 
363 
371 
880 


Rate 
per  ton. 


S2.10 
2.10 

1.26 
1.26 
1.32 
1.48 
1.32 


32 
32 
,32 
.48 
,48 
,48 
1.74 
1.78 
1.78 


1. 
1. 
1. 
1. 
1. 
1. 


Ton-mile 
earnings. 


JHUb. 
7.02 
6.54 

6.81 
6.81 
5.03 
5.54 
5.45 
5.27 
5.00 
,97 
.27 
17 
38 
79 
4.79 
4.67 


4. 
5. 
5. 
4. 

4. 


Car-mile 


Cena. 
25.97 
24.23 

25.20 
25.20 
18.63 
20.49 
20.17 
19.50 
1&84 
18.30 
19.48 
19.14 
16.19 
17.78 
17.73 
17.31 


Steiner,  Mich.,  is  about  29  miles  north  of  Toledo,  on  the  Pere  Mar- 
quette Railway.  Steiner,  together  with  Rockwood,  Mich.,  another 
sand-producing  point,  36  miles  north  of  Toledo,  on  the  Detroit  & 
Toledo  Shore  Line  and  Michigan  Central,  take  the  same  rates  as 
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to  Fairmont.  The  ton-mile  and  car-mile  earnings  from  these 
to  Fairmont  are  therefore  somewhat  less  than  from  Silica,  the 
risen  heing  as  follows : 


DbtBnm. 

Raw  per 

Ton-mile   Car-mllB 
earning3.  «araiiigs. 

i 

a 

7. VI 

ciiu. 

nnont  and  Clarksburg  are  in  a  rate  territory  lying  partly  in 
im  West  Virginia  and  partly  in  southwestern  Pennsylvania, 
I  as  the  Grafton  group.  To  the  north,  surrounding  the  city  of 
urgh,  Pa.,  is  another  territory  referred  to  as  the  Pittsburgh 


.  Class  and  commodity  rates  from  points  in  central  freight  as- 
ion  territory  west  of  a  line  across  the  state  of  Ohio  from 
isky  on  the  north  to  Pomeroy  on  the  soutli,  known  as  the 
isky-Galion  line,  to  points  in  the  Grafton  group  were  made  by 
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adding  arbitraries  to  rates  to  the  Pittsburgh  group.  Thus,  the  sixth- 
class  rate  from  Toledo  to  Pittsburgh  was  13}  cents  per  100  pounds, 
and  to  the  Grafton  group  2  cents  higher,  making  a  through  rate  of 
15}  cents,  or  $3.10  per  ton.  Commodity  rates  on  sand  to  the  Grafton 
group  were  made  by  adding  2  cents  per  100  poimds  to  the  Pittsburgh 
rate,  but  observing  a  minimum  of  10}  cents  per  100  pounds,  which 
resulted  in  the  rate  of  $2.10  per  ton,  applicable  over  three  of  the 
routes.  The  accompanying  map  indicates  the  approximate!  boundaries 
of  these  territories  and  the  location  of  the  principal  points  and 
lines  in  interest. 

Complainant  contends  that  this  method  of  making  rates  from 
central  freight  association  territory  to  the  Grafton  group  is  un- 
reasonable. The  shipments  did  not  move  through  Pittsburgh,  but 
tlirough  Benwood  Junction,  near  Wheeling.  Based  upon  compari- 
sons of  distances  from  points  west  of  the  Sandusky-Galion  line  to 
Grafton  group  points  and  to  Pittsburgh  group  points,  respectively, 
it  is  contended  that  the  rates  should  be  the  same;  hence  the  request 
for  the  application  of  the  rate  of  $1.48  per  ton  to  the  shipments  on 
which  reparation  is  claimed.  A  few  of  the  comparisons  are  here 
given,  using  sixth-class  rates: 


From— 


SandiLsky,  Ohio.. 

Toledo,  Ohio , 

rolumbus,  Ohio... 

Dayton,  Ohio 

Portsmouth,  Ohio 
Chicimiati,  Ohio.. 
Indiamtpous,  Ind. 

Chicago,  lU 

Evansvillo,  Ind . . 


To  Pittsburgh. 


Distance. 

Sixth- 
class  rate. 

Ton-mile 
earnings. 

Distance. 

Sixth- 
Class  rat« 

yrties. 

Cents. 

MiUs. 

MOu. 

CenU, 

192 

13 

13.54 

245 

15 

244 

13i 

11.06 

291 

161 

191 

13 

13.61 

211 

15 

262 

14 

10.69 

280 

16 

284 

m 

10.21 

236 

16* 

311 

15 

9.65 

808 

vr 

371 

16 

8.63 

390 

18 

468 

17* 

7.48 

507 

191 

535 

19 

7.10 

536 

21 

To  Fairmont. 


Too-mfl« 
6aniiiig8. 


12.54 

10.06 

14.22 

11.43 

18.96 

1L04 

9.22 

7.90 

7.83 


From  points  in  the  extreme  southern  portion  of  central  frei^t 
association  territory  the  distances  to  Fairmont  were  less  than  to 
Pittsburgh,  but  the  rates  to  Fairmont  were  nevertheless  the  higher. 
But  the  average  distance  from  Toledo  to  Fairmont,  Clarksburg,  and 
Grafton  is  greater  than  the  average  distance  from  Toledo  to  points 
in  the  Pittsburgh  group. 

Complainant  further  points  to  the  fact  that  westbound  rates  from 
the  seaboard  to  the  Grafton  group  are  generally  the  same  as  to  the 
Pittsburgh  group ;  and  that  westbound  rates  on  glass,  coal,  and  other 
articles  from  both  groups  to  points  west  of  the  Sandusky-Galion  line 
are  also  the  same.  In  this  connection  they  cite  Central  West  Virffima 
Glass  Mfrs.  Asso.  v.  B.  &  O.  R.  R.  Co.,  32  I.  C.  C,  218,  in  which  it 
was  held  that  the  Clarksburg  group,  including  Clarksburg,  Salem, 
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West  Union,  and  Weston,  W.  Va.,  should  be  put  on  the  same  basis 
as  the  Pittsburgh  group  with  respect  to  westbound  rates  on  window 
glass. 

Defendant's  witness  testified  that  for  many  years  the  rates  from 
central  freight  association  territory  west  of  the  Sandusky-Galion 
line  to  the  Grafton  group  were  the  same  as  to  Baltimore;  that  they 
were  later  made  with  relation  to  the  Pittsburgh  rates,  observing  cer- 
tain arbitraries  and  minima:  and  that  the  minima  were  necessary  on 
account  of  the  low  scale  of  central  freight  association  rates  and  for 
the  protection  of  the  rates  from  Pittsburgh  to  Clarksburg.  On  com- 
modities taking  less  than  sixth-class  rates  the  minimum  was  origi- 
nally 10  cents  per  100  pounds,  but  was  increased  to  lOJ  cents,  follow- 
ing the  decision  of  The  Five  Per  Cent  Case^  31  I.  C.  C,  351.  De- 
fendants contend  that  the  rate  of  $2.10  on  sand  from  Silica  to  Fair- 
mont or  Clarksburg  was  reasonable  for  the  period  during  which  the 
shipments  moved  and  that  the  application  of  the  Pittsburgh  group 
rate  to  such  transportation  would  be  unreasonable,  for  the  principal 
reasons  that  the  distance  from  Silica  to  Fairmont  or  Clarksburg  is 
greater  than  the  average  distance  to  the  Pittsburgh  group ;  that  Fair- 
mont and  Clarksburg  are  not  on  the  main  routes  of  east  and  west 
traffic ;  and  that  the  line  from  Benwood  Junction  to  those  points,  over 
which  the  traffic  moves,  traverses  a  rough  and  somewhat  mountainous 
district,  causing  relatively  higher  costs  of  operation.  It  appears, 
however,  that  a  very  heavy  coal  traffic  passes  over  this  route  north- 
bound. No  details  of  comparison  of  transportation  conditions  were 
submitted. 

Comparison  is  made  with  the  rates  on  glass  sand  from  Ottawa, 
111.,  to  Ohio  points,  prescribed  by  the  Commission  in  Boldt  Co.  v.  C, 
R.  /.  &  P.  Ry,  Co.,  33  I.  C.  C,  8,'  as  follows : 


From— 

Distance. 

Rate  per 
ton. 

Ton-mfle 
earnings. 

Silicate— 

Fftinnofot. .  r.... 

miet. 

299 

310 
355 
393 
397 
434 
494 

S2.10 

1.80 
2.00 
2.00 
2.20 
2.20 
2.40 

MilU. 
7.02 

Ottawa  to— 

Cincinnati 

5.81 

Colambus 

5  63 

4fnnnt  Vftmon ,     , 

5.09 

T^^ncastgr ...  - 

6.54 

Zanwviiie 

5.07 

Bamesvflte .                                                             ... 

4  86 

Defendants  claim  that  a  fair  comparison  would  take  into  con- 
sideration the  average  distance  from  Silica,  Steiner,  and  Rockwood 
to  the  Grafton  group,  which  would  result  in  a  ton-mile  earning  of 
about  6.46  mills,  instead  of  7.02  mills,  as  shown  in  the  table.  The 
record  includes  no  comparison  of  traffic  or  transportation  condi- 
tions as  between  sand  moving  from  Ottawa  and  from  the  Silicj^ 

J>5LC.O. 


128  INTERSTATE   COMMERCE   COMMISSION  REPORTS. 

group,  respectively.  It  appears,  however,  that  the  sand  produced 
at  Silica  and  neighboring  points  is  ground  from  rock  and  is  of  a 
high  grade.  In  explanation  of  the  relatively  low  rates  from  Berkeley 
Springs  on  sand  similar  to-  that  shipped  from  Silica,  defendants 
urge  the  compelling  competition  of  similar  traffic  from  McVeytown, 
Pa.,  on  the  main  line  of  the  Pennsylvania  Railroad  between  Altoona 
and  Harrisburg,  Pa.,  the  rates  from  which  point  to  central  freight 
association  territory  were  approximately  the  same  as  from  Berkeley 
Springs  for  similar  distances. 

Defendants  include  in  their  rate  comparisons  proposed  increased 
rates  from  Silica,  Ottawa,  Berkeley  Springs,  and  McVeytown, 
authorized  by  the  supplemental  order  of  the  Commission  dated 
March  12, 1918,  in  The  Fifteen  Per  Cent  Case,  45  I.  C.  C,  303.  They 
take  the  position  that  inasmuch  as  the  evidence  in  that  proceeding, 
so  far  as  it  related  to  commodity  rates,  covered  financial  and  operat- 
ing conditions  for  the  calendar  year  1917,  it  may  reasonably  be  as- 
sumed that  the  rates  subsequently  permitted  to  be  increased  were 
unreasonably  low  during  that  year.  Defendant's  witness  testified 
that  it  was  proposed  imder  the  order  last  cited  to  increase  the  rate 
from  Silica  to  Pittsburgh  group  points  from  $1.48  to  $1.70,  but  not 
to  increase  the  rate  of  $2.10  to  the  Grafton  group.  In  the  latter 
prediction  he  was  apparently  in  error,  as  the  rate  from  Silica  to 
Fairmont  and  Clarksburg  was  increased  to  $2.40  per  ton,  effective 
May  2,  1918.  The  rate  of  $1.70  to  Pittsburgh  group  points  became 
effective  June  6, 1918,  and  similar  percentage  increases  to  other  points 
shown  in  Table  A,  supra,  became  effective  on  the  same  date. 

Hall,  Com/missioner: 

The  foregoing,  slightly  modified,  is  the  statement  of  the  pertinent 
facts  by  the  examiner  who  heard  the  testimony  and,  was  served  upon 
the  parties  in  the  form  of  a  proposed  report,  containing  his  recom- 
mendations that  the  rates  exacted  for  the  transportation  of  ship- 
ments of  glass  sand  from  Silica  to  Fairmont  should  be  held  un- 
reasonable to  the  extent  that  they  exceeded  a  rate  of  $1.85,  and  that 
reparation  should  be  awarded  to  complainant.  Exceptions  were 
filed  by  the  defendants,  except  the  Toledo,  Angola  &  Western,  Ibo 
the  recommendations  of  the  examiner,  principally  on  the  groimd  of 
absence  of  showing  as  to  similarity  of  transportation  conditions  in 
connection  with  the  rates  assailed  and  the  rates  used  for  compara- 
tive purposes.  As  to  these  exceptions  it  may  be  said  that  many  of 
the  rates  compared  apply  for  hauls  in  the  same  general  territory  and 
in  some  instances  over  the  same  lines  for  a  substantial  distance. 

By  supplemental  complaint,  filed  after  the  hearing,  the  Director 
General  of  Railroads  was  made  a  party  defendant.  He  answered 
but  no  further  hearing  was  asked  or  had.  By  stipulation  his  certifi- 
es I.  O.  a 
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cate  as  to  the  necessity  for  increased  revenues  is  a  part  of  this 
record. 

Under  his  General  Order  No.  28  the  commodity  rate  to  Fairmont 
and  Clarksburg  was  increased  to  $2.60  and  that  to  the  Pittsburgh 
group  to  $1.90,  effective  June  25,  1918. 

The  contention  of  complainant  for  the  same  rate  from  Silica  to 
Fairmont  and  Clarksburg  as  to  Pittsburgh,  is  not  sustained.  The 
propriety  of  the  general  method  of  constructing  rates  from  territory 
west  of  the  Sandusky-Galion  line  to  the  Grafton  group  can  not  be 
determined  on  this  record;  and  the  fact  that  certain  westbound 
rates  from  the  Grafton  group  are  the  same  as  from  the  Pittsburgh 
group  is  not  a  sufficient  showing  upon  which  to  base  a  finding  that 
the  eastbound  rates  on  a  different  commodity  should  be  made  on  the 
same  basis. 

The  rates  on  sand  from  Silica  to  the  group  in  which  Fairmont 

and  Clarksburg  are  situated  are  not  made  with  regard  to  distance, 
but  by  arbitraries  over  the  rates  to  the  Pittsburgh  group.  This 
resulted  in  rates  to  these  points  at  the  time  of  the  hearing  which 
were  higher  than  the  rates  to  Pittsburgh  by  amounts  which  exceeded 
the  sixth-class  arbitrary,  although  the  rate  on  sand  to  Pittsburgh 
was  but  little  more  than  one-half  the  sixth-class  rate  to  Pittsburgh. 
Bates  on  sand  in  this  territory  are  not  generally  made  with  definite 
relation  to  the  sixth-class  rates,  but  the  rates  from  Silica  to  Fair- 
mont and  Clarksburg  are  in  all  instances  a  considerably  greater 
percentage  of  sixth-class  rates  than  the  rates  to  other  sand-con- 
suming points.  A  rate  from  Silica  to  Fairmont  and  Clarksburg 
made  with  substantially  the  same  relation  to  the  sixth-class  rate  as 
the  rate  on  sand  to  Pittsburgh  bore  to  the  sixth-class  rate  to  Pitts- 
burgh would  have  been  approximately  $1.70.  The  average  distance 
from  Silica  to  points  in  the  Pittsburgh  group,  hereinbefore  set  forth, 
is  270  miles,  and  the  $1.48  rate  previously  in  effect  on  sand  for  this 
distance  would  yield  5.48  mills  per  ton-mile,  about  the  same  as  a 
$1.70  rate  would  yield  for  the  average  distance  of  310  miles  to  Fair- 
mont and  Clarksburg. 

At  the  time  of  the  hearing  there  were  no  through  routes  main- 
tained by  defendants  for  the  movement  of  glass  sand  from  Silica  to 
Fairmont  and  Clarksburg,  and  it  was  necessary  for  the  complainant 
to  make  separate  shipping  arrangements  with  the  carriers  at  Silica 
and  Toledo.  The  carriers  forming  part  of  most  of  the  routes  ab- 
sorbed varying  amounts  of  the  rate  up  to  Toledo,  thus  in  a  sense 
establishing  joint  rates.  National  Dock  <&  Storage  Warehouse  Co.  v. 
B.  &  M.  R.  R.,  38  I.  C.  C,  643,  650.  They  will  be  required  to  es- 
tablish through  routes  and  joint  rates  under  section  6  of  the  act  and 
in  conformity  with  the  Commission's  rules. 
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Upon  consideration  of  the  whole  record,  including  the  certificate 
of  the  Director  General,  we  adopt  the  foregoing  statement  of  the 
exanuner,  as  modified,  and  make  it  part  of  this  report.  We  are  of 
opinion  and  find  that  the  rates  on  glass  sand,  in  carloads,  from  Silica 
to  Fairmont  during  the  period  from  July  2,  1917,  to  May  2,  1918, 
were  imreasonable  to  the  extent  that  they  exceeded  a  rate  of  $1.70 
per  ton.  We  are  further  of  opinion  and  find  that  the  rates  on  glass 
sand,  in  carloads,  from  Silica  to  Fairmont  and  Clarksburg  are  and 
for  the  future  will  be  unreasonable  to  the  extent  that  they  exceed  or 
may  exceed  a  rate  of  $1.70  per  ton,  plus  15  per  cent  allowed  mider  our 
order  in  The  Fifteen  Per  Cent  Case^  suprc^  and  an  additional  20 
cents  per  ton  provided  under  General  Order  No.  28. 

We  further  find  that  the  complainant  made  shipments  as  described 
and  paid  and  bore  the  charges  thereon ;  that  it  has  been  damaged  to 
the  extent  that  the  charges  paid  exceed  those  that  would  have  accrued 
at  the  rate  herein  found  reasonable ;  and  that  it  is  entitled  to  repara- 
tion, with  interest.  The  exact  amount  of  reparation  due  can  not  be 
determined  upon  this  record.  Complainant  should  prepare  a  state- 
ment showing  the  details  of  the  shipments  in  accordance  with  rule  V 
of  the  Eules  of  Practice,  including  the  dates  on  which  the  charges 
were  paid,  which  statement  should  be  submitted  to  the  defendants  for 
verification.  Upon  receipt  of  a  statement  so  prepared  and  verified 
we  will  consider  the  entry  of  an  order  awarding  reparation. 

An  appropriate  order  will  be  entered. 

561.  c.a 
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No.  10205. 
NEW  ORLEANS  REFINING  COMPANY 

V. 

LOUISIANA  RAILWAY  &  NAVIGATION  COMPANY. 


Submitted  April  29,  1919.    Decided  September  25,  1919, 


Demurrage  charges  collected  on  156  tank-car  loads  of  petroleum  products 
shipped  to  Kassel,  La.,  for  export,  found  to  have  been  unreasonable  and 
unduly  prejudicial  to  the  extent  that  they  exceeded  those  which  would 
have  accrued  under  the  10-days*  free-time  rule  in  effect  at  other  Louisiana 
ports.    Reparation  awarded. 

JRice  cfe  Lyons  by  S,  F.  Brady  for  complainant. 
E.  C.  D,  Marshall  for  defendant. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 

By  Division  3 : 

Complainant  is  a  corporation  engaged  at  New  York,  N.  Y.,  in  the 
purchase  and  sale  of  petroleum  and  its  products.  By  complaint 
filed  June  3,  1918,  it  alleges  that  the  demurrage  charges  exacted  at 
Kassel,  La.,  in  March  and  April,  1917,  on  166  tank-car  loads  of 
petroleum  products  for  export,  were  unreasonable,  unjustly  dis- 
criminatory, and  unduly  prejudicial.    Reparation  only  is  asked. 

Kassel  is  located  on  defendant's  line  about  20  miles  northwest  of 
New  Orleans,  La.,  and  on  the  traffic  under  consideration  is  a  New 
Orleans  rate  point.  The  shipments  moved  from  various  points  in 
Kansas,  Oklahoma,  and  Texas  to  Kassel,  from  which  point  they  were 
exported.  Demurrage  charges,  all  of  which  accrued  prior  to  April 
20, 1917,  were  collected  in  the  sum  of  $1,315  on  the  basis  of  two  days' 
free  time  applicable  on  domestic  traffic  under  the  average  agreement 
plan  as  provided  in  the  Uniform  Demurrage  Code  and  in  accordance 
with  defendant's  tariffs. 

Complainant  contends  that  the  charges  assailed  were  unreasonable 
to  the  extent  that  they  exceeded  the  charges  that  would  have  accrued 
on  the  basis  of  10  days'  free  time  on  each  car.  When  the  shipments 
moved  10  days'  free  time  for  unloading  was  allowed  on  all  cars  con- 
taining similar  traffic  for  export  or  coastwise  movement  at  New 
Orleans,  Westwego,  Avondale,  Gretna,  and  Harvey,  La.,  all  New 
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Orleans  rate  points.  Complainant  contends,  defendant  admits,  and 
the  record  shows,  that  demurrage  charges  on  the  166  cars  in  question 
on  the  basis  of  10  days'  free  time  would  have  been  $49,  or  $1,266  less 
than  the  charges  collected.  It  is  explained  that  Kassel  was  opened 
for  export  business  shortly  prior  to  January  1, 1917,  and  the  question 
of  establishing  the  same  demurrage  rules  at  that  point  as  applied  at 
New  Orleans  was  presented  to  the  defendant  early  in  January,  1917. 
Defendant  intended  to  establish  these  rules  effective  January  10, 
1917,  but  through  tariff  complication  this  was  not  done.  Com- 
plainant's side  tracks  at  Kassel  held  68  cars,  and  ample  facilities  were 
available  for  unloading  a  large  volume  of  oil  each  day.  The  demur- 
rage in  question  accrued  because  the  steamers,  in  which  the  ship- 
ments were  to  be  exported,  were  diverted  to  other  ports  on  account 
of  war  requirements.  Defendant  under  special  permission  was  per- 
mitted on  short  notice  to  file  its  individual  tariff  making  the  10-day 
rule  applicable  at  Kassel,  effective  April  20, 1917. 

Complainant  contends  and  defendant  admits  that  the  charges  in 
question  were  unreasonable  to  the  extent  that  they  exceeded  those 
that  would  have  accrued  had  the  10-day  rule  been  in  effect  during 
the  period  of  detention  of  the  cars  in  question.  Defendant  expresses 
willingness  to  make  reparation  on  the  basis  of  the  charges  that  would 
have  accrued  under  a  rule  allowing  10  days'  free  time  for  unloading, 
and  had  previously  proposed  on  the  special  docket  to  make  reparation 
on  that  basis. 

It  is  further  urged  that  the  charges  were  unduly  prejudicial  to 
complainant,  to  the  advantage  of  exporters  of  like  traffic  from  New 
Orleans  and  the  other  New  Orleans  rate  points  mentioned ;  and  that 
the  shipments  were  in  fact  sold  in  competition  with  similar  ship- 
ments exported  by  complainant's  competitors  through  other 
Louisiana  ports. 

The  10-day  rule  subsequently  established  at  Kassel  remained  in 
effect  until  May  20,  1919,  when  the  free  time  on  export  traffic  was 
reduced  to  7  days,  following  our  findings  in  Export  Freight  Free 
Time,  47  I.  C.  C,  162. 

Upon  the  record  before  us  we  are  of  opinion  and  find  that  the 
demurrage  charges  collected  were  unreasonable  and  unduly  prej- 
udicial to  the  extent  that  they  exceeded  those  which  would  have 
accrued  under  the  10-days'  free-time  rule  in  effect  at  New  Orleans 
and  other  Louisiana  ports.  We  further  find  that  complainant  made 
the  shipments  as  described  and  paid  and  bore  the  charges  thereon; 
that  it  has  been  damaged  to  the  extent  of  the  difference  between  the 
charges  paid  and  those  that  would  have  accrued  on  the  basis  herein 
found  reasonable ;  and  that  it  is  entitled  to  reparation  in  the  sum  of 
$1,266,  with  interest. 

An  order  will  be  entered  accordingly. 

e5i.o.a 
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No.  10297. 
FORT  SMITH  SPELTER  COMPANY 

V. 

DIRECTOR  GENERAL,  ARKANSAS  CENTRAL  RAILROAD 

COMPANY,  ET  AL. 


Bubmitted  March  21,  1919.    Decided  September  25,  1919. 


Rate  on  slack  coal,  in  carloads,  from  Hume,  Mo.,  to  South  Fort  Smith,  Ark., 
found  unreasonable.  Reparation  awarded  and  maximum  reasonable  rate 
prescribed  for  the  future. 

C.  D.  Mowen  for  complainant. 
C.  S.  Burg  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 
By  Division  3 : 

Complainant,  a  corporation  engaged  in  smelting  ore  at  South 
Fort  Smith,  Ark.,  alleges  by  complaint  seasonably  filed  that  the 
rate  charged  on  five  carloads  of  slack  coal  shipped  in  December, 
1916,  and  February,  1917,  from  Hume,  Mo.,  to  South  Fort  Smith 
was  unreasonable,  unjustly  discriminatory,  and  in  violation  of  the 
fourth  section  of  the  act.  Throughout  this  report  rates  are  stated  in 
amounts  per  net  ton,  and,  unless  otherwise  indicated,  are  those  in 
effect  at  the  time  of  movement. 

The  shipments  consisted  of  "  dead  "  slack  coal,  a  low  grade  used 
by  smelters.  They  aggregated  444,200  poimds  and  moved  over  the 
St.  Louis  &  San  Francisco  Railway  to  Fort  Smith,  Ark.,  and  the 
Arkansas  Central  Railroad  beyond,  266  miles.  Charges  of  $632.99 
were  collected  at  the  applicable  joint  rate  of  $2.85.  The  contem- 
poraneous intermediate  rates  were  55  cents  to  Pittsburg,  Kans., 
and  $1.10  beyond,  a  total  of  $1.65.  The  Kansas  City  Southern  Rail- 
way, in  connection  with  the  Arkansas  Central,  maintained  a  rate 
of  $1.10  from  Pittsburg  to  South  Fort  Smith,  204  miles,  and  a  rate 
of  $1.25,  or  15  cents  higher,  from  Hume,  48  miles  farther  distant. 
These  rates  were  all  increased  following  The  Fifteen  Per  Cent  Case^ 
45  I.  C.  C,  303,  and  again  on  Jime  25,  1918,  pursuant  to  General 
Order  No.  28  issued  by  the  Director  General  of  Railroads.  Com- 
plainant asks  for  reparation  on  basis  of  a  rate  of  $1.25  and  for  the 
establishment  of  a  rate  for  the  future  based  on  $1.25,  plus  the  above 
increases. 
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The  following  statement  shows  the  former  and  present  rates,  to- 
gether with  distances  and  ton-mile  earnings: 


Prom^ 

To- 

lOIes. 

Former 
rates. 

Ton-mile 
earnings. 

Present 
rates. 

Ton-mile 
eamingi. 

Hume 

Do 

Do 

Pittsburg.... 

South  Fort  Smith  via  route  used 

South  Fort  Smith  via  K.  C.  S 

Pittsburg  via  St.  L.-S.  F 

South  Fort  Smith  via  route  used  and 
via  K.  C.  S. 

266 

252 

62 

204 

$2.85 

1.25 

.55 

1.10 

MiUi. 

10.71 

4.95 

8.87 

5.39 

S3. 50 

1.70 

.90 

1.60 

MiUlM. 
13.16 

6.75 
14. 5S 

7.M 

Complainant  cited  the  following  rates  from  Hume  and  from 
Huntington,  Ark.,  30  miles  south  of  Fort  Smith,  to  points  in  Kan- 
sas, Missouri,  Oklahoma,  and  Nebraska,  together  with  the  average 
distances  and  ton-mile  earnings : 


From  Hume. 

From  Huntington. 

Rate. 

Average 
distance. 

Ton-mile 
earnings. 

Rate. 

Average 
distance. 

Ton-mile 
earnings. 

$1.00 
1.10 
1.16 
1.25 
1.31 
1.40 
1.50 

mus. 

253 
214 
237 
262 
276 
304 
339 

Mills. 
3.91 
5.14 
4.89 
4.77 
4.74 
4.60 
4.54 

fl.lO 
1.20 
1.45 
1.50 
1.75 
1.85 
3.00 

MiUt. 
213 
271 
291 
404 
470 
504 
607 

Mills. 
5.11 
4.42 
4.98 
3.71 
3.72 
3.67 
3.94 

Defendants  admit  that  the  rate  charged  was  unreasonable  but 
only  to  the  extent  that  it  exceeded  the  aggregate  of  the  intermediate 
rates  to  and  from  Pittsburg,  and  state  that  there  has  been  no  move- 
ment from  Hume  to  South  Fort  Smith  by  way  of  the  St.  Louis  A 
San  Francisco  for  more  than  two  years. 

We  find  that  the  rate  charged  was  unreasonable  to  the  extent  that 
it  exceeded  $1.25  per  net  ton,  and  that  the  present  rate  via  the  route 
of  movement  is,  and  for  the  future  will  be,  unreasonable  to  the  ex- 
tent that  it  exceeds  or  may  exceed  $1.70  per  net  ton.  We  further  find 
that  complainant  made  the  shipments  as  described  and  paid  and  bore 
the  charges  thereon ;  that  it  has  been  damaged  to  the  extent  of  the 
difference  between  the  charges  paid  and  those  that  would  have  ac- 
crued at  the  rate  herein  found  to  have  been  reasonable ;  and  that  it  is 
entitled  to  reparation  in  the  sum  of  $355.36,  with  interest. 

An  appropriate  order  will  be  entered. 

KLO.O. 
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No.  10328. 
WALTER  A.  ZELNICKER  SUPPLY  COMPANY 

V. 

DIRECTOR  GENERAL  AND  SOUTHERN  RAILWAY 

COMPANY. 


SuhmUted  February  4, 1919.    Decided  September  25,  1919. 


1.  Rate  on  angle  and  splice  bars  and  track  bolts,  in  less  than  carloads,  from 

East  St  Louis,  111.,  to  Boonville,  Ind.,  not  found  to  have  been  unrea- 
sonable. 

2.  Rate  on  old  rails,  in  carloads,  from  and  to  the  same  points  found  unrea- 

sonable to  the  extent  that  it  exceeded  or  may  exceed  the  rate  contem- 
poraneously applicable  on  the  same  traffic  from  East  St  Louis  to  Louis- 
ville, Ky.    Relationship  of  rates  prescribed  and  reparation  awarded. 

John  D.  Fidler  for  complainant. 
L.  H.  Strasser  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 

Br  Division  3  : 

Complainant,  a  corporation  engaged  in  the  manufacture  of  railway 
and  other  supplies  at  St.  Louis,  Mo.,  alleges  by  complaint  seasonably 
filed,  as  amended,  that  the  rates  charged  by  the  Southern  Railway 
Company,  hereinafter  termed  defendant,  on  a  carload  of  rails,  angle 
and  splice  bars,  and  track  bolts,  shipped  June  28,  1918,  from  East 
St  Louis,  111.,  to  Boonville,  Ind.,  were  unreasonable  to  the  extent 
that  they  exceeded  the  rates  contemporaneously  applicable  on  these 
commodities  to  Evansville,  Ind.    It  seeks  reparation  only. 

Evansville  is  the  southern  terminus  of  defendant's  Evansville 
division,  which  extends  southwardly  from  Huntingburg,  Ind.,  on  the 
St  Louis-Louisville  main  line;  and  Boonville  is  an  intermediate 
local  point  on  that  division,  17  miles  northeast  of  Evansville.  The 
shipment  moved  over  the  defendant's  line,  a  distance  of  229  miles. 
Charges  were  collected  in  the  sum  of  $149.27,  plus  a  war  tax,  based 
on  92,700  pounds  of  old  rails  at  the  sixth-class  carload  rate  of  $3.40* 
per  long  ton  and  on  2,803  pounds  of  bars  and  bolts  at  the  fourth- 
class  less-than-carload  rate  of  30.6  cents  per  100  pounds.  The  rates 
contemporaneously  in  effect  to  Evansville  were  a  commodity  rate  of 
$1.90  per  long  ton  on  old  rails,  in  carloads,  and  the  fourth-class  rate 
of  25.5  cents  per  100  pounds  on  the  bars  and  bolts  described,  less 
than  carloads. 
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In  Class  and  Commodity  Rates^  38  I.  C.  C,  411,  we  gave  the  de- 
fendant herein  fourth  section  relief  in  connection  with  class  and 
commodity  rates  from  East  St.  Louis  to  Boonville  and  Evansville. 
Its  witness  testified  that  some  years  ago  its  tariffs  carried  a  note  pro- 
viding that  commodity  rates,  except  on  grain,  from  East  St.  Louis 
to  Louisville,  Ky.,  should  be  observed  as  maxima  at  main  and  branch 
line  points  on  the  St.  Louis-Louisville  line,  including  points  on  the 
Evansville  branch,  and  that,  except  for  the  inadvertent  cancellation 
of  that  note,  the  commodity  rate  of  $2.80  to  Louisville,  in  effect  at 
the  time  of  movement,  would  have  applied  on  these  rails.  It  ex- 
pressed a  willingness  to  apply  to  Boonville  rates  not  in  excess  of 
those  to  Louisville,  which,  it  concedes,  would  provide  a  reasonable 
and  proper  basis  of  rates  on  rails  to  Boonville,  and  to  pay  repara- 
tion upon  that  basis.  There  was  no  commodity  rate  to  Louisville 
on  angle  and  splice  bars  and  track  bolts,  in  less  than  carloads,  and 
the  class  rates  to  Louisville  were  higher  than  to  Boonville. 

Complainant  compares  the  rate  on  old  rails  with  proportional  and 
local  rates,  respectively,  of  9  and  12.6  cents  per  100  pounds  con- 
temporaneously applicable  on  wall  plaster,  in  carloads,  from  East 
St.  Louis  to  Boonville,  yielding  ton-mile  earnings  of  7.9  and  11 
mills,  respectively.  The  $3.40  rate  yielded  ton-mile  earnings  of 
14.8  mills;  rates  of  $1.90  and  $2.80  would  have  yielded  8.3  and  12.2 
mills,  respectively.  The  distance  from  East  St.  Louis  to  Louisville 
via  defendant's  line  is  273  miles  and  the  $2.80  rate  to  that  point, 
which  was  upon  a  water-competitive  basis,  yielded  10.3  mills  per 
ton-mile. 

Following  Zelnicher  Supply  Co.  v.  S.  Ry.  Co.^  53  I.  C.  C,  308, 
we  hold  that  we  are  without  power  to  order  refund  of  war  taxes 
and  may  not  properly  include  in  an  award  of  reparation  the 
amount  so  paid,  computed  on  the  published  rate,  in  excess  of  what 
the  war  tax  would  have  been  if  computed  on  the  rate  which  we 
subsequently  find  would  have  been  reasonable. 

We  do  not  find  that  the  rate  on  the  bars  and  bolts  was  unreason- 
able. We  are  of  opinion  and  find  that  the  rate  on  the  old  rails, 
in  carloads,  was,  is,  and  for  the  future  will  be,  unreasonable  to  the 
extent  that  it  exceeded  or  may  exceed  the  rate  contemporaneously 
applicable  on  the  same  commodity  to  Louisville,  Ky. ;  that  com- 
plainant made  the  above-described  shipment  aAd  paid  and  bore 
the  charges  thereon ;  that  it  has  been  damaged  to  the  extent  of  the 
difference  between  the  charges  paid  on  the  old  rails  and  those 
that  would  have  accrued  upon  the  basis  herein  found  reasonable; 
and  that  it  is  entitled  to  reparation  in  the  sum  of  $24.86,  with 
interest. 

An  appropriate  order  will  be  entered. 
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No.  10330. 

WALTER  A.  ZELNICKiiiR  SUPPLY  COMPANY 

V. 

DIRECTOR   GENERAL,  UNION   PACIFIC   RAILROAD 

COMPANY,  ET  AL. 


SuhnUtted  April  24,  1919.    Decided  September  25,  1919. 


1.  Rate  legally  applicable  on  a  carload  of  old  rails  and  old  rail  fastenings  from 

Denver,  Colo.,  to  Kansas  City,  Mo.,  reconsigned  to  Sioux  City,  Iowa,  not 
shown  to  have  been  unreasonable. 

2.  Shipment    found    to   have   been    overcharged    and   misrouted.     Reparation 

awarded. 

John  D.  F idler  for  complainant. 
Kenneth  F.  Burgess  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 

By  Division  3 : 

Complainant  is  a  corporation  engaged  in  the  purchase  and  sale  of 
railroad  equipment  at  St.  Louis,  Mo.  By  complaint  filed  May  27, 
1918,  as  amended,  it  alleges  that  the  rate  charged  by  defendants  oh 
a  carload  of  old  rails  and  old  rail  fastenings  shipped  December  17, 
1917,  from  Denver,  Colo.,  to  Kansas  City,  Mo.,  and  reconsignei3 
thence  to  Sioux  City,  Iowa,  was  unreasonable.    Reparation  is  asked. 

The  shipment  consisted  of  4,400  pounds  of  old  rail  fastenings  and 
81,580  pounds  of  old  rails  and  moved  over  the  Union  Pacific  Rail- 
road to  Kansas  City,  thence  over  the  Chicago,  Burlington  &  Quincy 
Railroad  through  Pacific  Junction,  Iowa,  and  Ashland,  Nebr.,  to 
destination.  Charges  were  collected  in  the  sum  of  $375.70  plus  a  $5 
reconsigning  charge  at  Kansas  City.  The  rate  charged  was  based 
on  a  commodity  rate  of  $3.74  per  gross  ton  to  Kansas  City  and  the 
fifth-class  rate  of  27  cents  per  100  pounds  beyond.  The  shipment 
was  originally  consigned  to  Schoper,  111.,  and  upon  arrival  at  Kan- 
sas City  it  was  found  that  an  embargo  existed  at  the  biUed  destina- 
tion which  prevented  the  movement  to  that  point.  After  consider- 
able delay  the  shipper  requested  the  Union  Pacific  Railroad  to  divert 
the  shipment  to  Sioux  City,  Iowa,  whereupon  the  Union  Pacific 
Railroad  issued  an  exchange  bill  of  lading  consistent  with  the 
shipper's  instructions  without  showing  therein  either  the  rate  or 
route  and  on  February  19,  1918,  delivered  the  car  to  the  Chicago, 
Burlington  &  Quincy  Railroad  at  Kansas  City  on  a  through  waybill 
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from  Denver  to  Sioux  City  with  routing  beyond  Kansas  City  over 
the  Chicago,  Burlington  &  Quincy  Railroad.  No  joint  rate  was  ap- 
plicable from  Denver  to  Sioux  City,  and  therefore  the  lowest  com- 
bination of  rates  over  the  route  of  movement  applied. 

Inspection  of  the  tariffs  on  file  discloses  that  the  lowest  combination 
applicable  was  the  rate  of  $3.74  per  gross  ton  to  Kansas  City ;  $1.25 
per  gross  ton  on  rails,  equivalent  to  about  5.58  cents  per  100  pounds, 
and  $1.25  per  net  ton  on  rail  fastenings,  equivalent  to  6.25  cents  per 
100  pounds,  to  Omaha,  Nebr.;  and  the  fifth-class  rate  of  8.7  cents 
per  100  pounds  beyond.  The  shipment  did  not  move  through  Omaha, 
but  the  combination  based  on  that  point  was  applicable  under  rule 
5  (b)  of  Tariff  Circular  18-A.  The  shipment  was  overcharged  for 
the  movement  from  Kansas  City  to  Sioux  City  in  the  sum  of  $109.08. 
Also  no  authority  appears  under  the  tariffs  of  the  Union  Pacific 
Eailroad  for  the  reconsigning  charge  of  $5  at  Kansas  City  as  the 
shipment  was  reconsigned  on  the  basis  of  the  rates  to  and  from 
Kansas  City.  The  tariffs  provided  that  where  no  joint  rate  was 
published  and  the  rates  to  and  from  the  point  of  reconsignment 
were  applied  no  charge  would  be  made  for  reconsignment. 

A  rate  of  $1.25  per  gross  ton  on  rails  and  per  net  ton  on  fasten- 
ings also  applied  over  the  Chicago,  Burlington  &  Quincy  Railroad 
from  Kansas  City  to  Council  Bluffs,  Iowa,  and  a  fifth-class  Iowa 
distance  rate  of  8.4  cents  per  100  pounds  applicable  on  interstate 
business  from  Council  Bluffs  to  Sioux  City,  98  miles,  over  the 
Chicago  &  North  Western  Railway,  making  a  rate  from  Kansas  City 
to  Sioux  City  over  the  latter  route  equivalent  to  about  13.98  cents  per 
100  pounds  on  rails  and  14.65  cents  on  fastenings.  The.  rate  in 
connection  with  the  Chicago  &  North  Western  Railway  at  Council 
Bluffs  was  0.3  cents  per  100  pounds  less  on  rails  and  on  rail 
fastenings  than  the  rate  applicable  over  the  route  of  movement,  and 
the  distance  is  also  considerably  shorter.  On  account  of  the  mis- 
routing  of  the  shipment  the  charges  thereon  were  increased  $2.58. 

Complainant  contends  that  the  through  rate  from  Denver  to 
Sioux  City  was  unreasonable  to  the  extent  that  the  component 
thereof  from  Kansas  City  to  Sioux  City  exceeded  10  cents  per 
100  pounds.    Comparative  rates  are  cited  as  follows: 


Commodity. 

From— 

Distance. 

Rate  per 
gross  ton. 

Earning 
per  ton- 
mile. 

•    Railway  material 

Kansas  City,  Mo.,  to  Sioux  City,  Iowa 

mut. 

331.4 

196 

504.6 

504.6 

489.79 

489.79 

1S2-40 
1.25 
3.36 
3.808 
3.36 
3.806 

7.24 

"^    Rails.. I 

KAfimyi  fMtv,  Iffn. .  to  Ornaha.  N«hr 

0.88 

Do 

St.  Louis.  Mo.,  to  Sioux  CHty,  Iowa 

6.66 

Railway  material 

. . .  .do 

7.54 

Rails 

CbicaKo.  111.,  to  Sioux  City.  Iowa 

6.65 

Railway  material. . 

do 

7.77 

>  Ter  net  ton. 
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The  rate  applicable  from  Kansas  City  to  Sioux  City,  319  miles, 
over  the  route  of  movement  earned  about  8.95  mills  per  ton-mile  and 
the  10-cent  rate  asked  would  have  earned  about  6.27  mills  per  ton- 
mile. 

Defendant  Chicago,  Burlington  &  Quincy  Railroad  expressed  its 
willingness  to  make  reparation  on  the  basis  of  the  rate  applicable  to 
and  from  Council  Bluffs  in  connection  with  the  Chicago  &  North 
Western  Railway,  but  urges  that  the  rate  over  the  route  of  move- 
ment is  not  unreasonable  considering  the  fact  that  a  part  of  the 
haul  is  over  a  branch  line  of  small  traffic  density  from  Ashland  to 
Sioux  City,  109  miles. 

All  of  the  components  of  the  rates  legally  applicable  were  in- 
creased on  June  25,  1918,  pursuant  to  General  Order  No.  28  issued 
by  the  Director  General  of  Railroads. 

Wd  find  that  the  rate  legally  applicable  over  the  route  of  movement 
was  not  unreasonable ;  that  the  shipment  was  overcharged  and  mis- 
routed;  that  complainant  paid  and  bore  the  charges  as  described; 
and  that  it  has  been  damaged  and  is  entitled  to  reparation  in  the 
sum  of  $116.66,  with  interest;  $114.08  on  account  of  the  overcharge 
described,  and  $2.58  on  account  of  the  misrouting  by  the  Union 
Pacific  Railroad  Company  of  the  shipment  in  question. 

An  order  will  be  entered  accordingly. 
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No.  9865. 
SHEBOYGAN  ASSOCIATION  OF  COMMEECE 

V. 

CHICAGO  &  NORTH  WESTERN  RAILWAY  COMPANY 

ET  AL. 


Submitted  March  9,  1918,    Decided  September  £5,  1919. 


Glass  rates  from  Sheboygan,  Wis.,  to  points  In  Illinois  south  of  the  Toledo, 
Peoria  &  Western  Railway,  also  to  St.  Louis,  Hannibal,  and  Louisiana, 
Mo.,  and  Keokuk,  Iowa,  not  found  unreasonable  per  se  but  found  to  have 
been  unduly  prejudicial  to  Sheboygan  and  unduly  preferential  of  Mil- 
waukee, Wis.,  to  the  extent  that  they  exceeded  the  rates  from  Milwaukee 
by  more  than  the  arbitraries  stated  in  the  report  The  Director  General 
of  Railroads  not  having  been  made  a  party  defendant  the  complaint  is 
dismissed. 

F.  M.  Elkinton  and  H.  N.  McEwen  for  complainant. 
Robert  H.  Widdicorribe  and  A.  F.  Cleveland  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 

By  Division  3 : 

Complainant,  a  corporation  representing  the  commercial  interests 
of  Sheboygan,  Wis.,  attacks  the  class  rates  from  Sheboygan  to  points 
in  Illinois  south  of,  but  not  including  points  on,  the  line  of  the  To- 
ledo, Peoria  &  Western  Railway,  also  to  the  adjacent  cities  of  St. 
Louis,  Louisiana,  and  Hannibal,  Mo.,  and  Keokuk,  Iowa,  as  unrea- 
sonable, in  violation  of  section  1  of  the  act,  and  unduly  prejudicial 
to  Sheboygan  and  preferential  of  Milwaukee  and  other  points  in 
southeastern  Wisconsin,  in  violation  of  section  3.  It  is  also  alleged 
that  the  joint  through  rates  exceed  the  combinations  of  intermediate 
rates  based  on  Milwaukee  in  some  instances  and  are,  therefore,  vio- 
lative of  the  fourth  section.  We  are  asked  to  fix  just  and  reasonable 
maximum  rates  for  the  future. 

Upon  hearing  it  developed  that  the  complaint  is  practically  con- 
fined to  the  rates  on  southbound  less-than-carload  traffic  moving 
under  classes  1,  2,  and  3.    There  is  very  little  carload  traffic. 

Sheboygan  is  situated  on  the  west  shore  of  Lake  Michigan,  52 
miles  north  of  Milwaukee,  on  the  Chicago  &  North  Western  Rail- 
way,  which   extends  southward   through   Milwaukee   to   Chicago, 
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where  it  connects  with  lines  serving  the  territory  of  destination 
involved.  The  traffic  from  Sheboygan  to  that  territory  consists 
largely  of  chairs  and  other  furniture  in  considerable  volume,  enam- 
eled ware,  gloves,  and  mineral  waters.  Similar  articles  are  pro- 
duced at  Milwaukee,  Janesville,  Fort  Atkinson,  Waukesha,  Beloit, 
and  other  points  in  southeastern  Wisconsin,  and  are  shipped  to  the 
same  destination  territory.  The  rates  from  these  points  to  that 
territory  are  the  same  as  from  Milwaukee  and  will  be  referred  to 
as  the  Milwaukee  rates.  The  fourth  section  departures,  as  it  devel- 
oped upon  the  hearing,  are  confined  chiefly  to  the  commodity  rates 
on  furniture  and  enamel  ware.  There  are,  however,  a  few  depar- 
tures in  class  rates  to  a  few  points  in  southern  Illinois.  The  rat© 
situation  complained  of  is  illustrated  by  the  following  examples 
taken  from  complainant's  exhibits.  Rates  stated  in  this  report  are 
those  in  effect  at  the  time  of  hearing  and  prior  to  June  25,  1918, 
and  are  given  in  cents  per  100  pounds. 

Compariton  of  cla»s  rales  and  4i*tance»  from  Sheboygan,    WU.,  and  from 
ililtcaukee,  Wis.,  to  points  shown. 


It  is  seen  that  in  general  the  ratio  of  difference  in  rates  as  between 
Sheboygan  and  Milwaukee  on  classes  1,  2,  and  3  is  much  greater 
than  t^e  ratio  of  difference  in  distances.  There  is  also  a  marked 
lack  of  consistency  in  the  relationship  of  the  class  rates  from  theee 
points.  For  example,  the  distance  from  Sheboygan  to  Springfield 
is  but  19  per  cent  greater  than  the  distance  from  Milwaukee  to 
Springfield,  while  the  differences  in  rates  are,  on  first  class  28.7  per 
cent;  second  class,  33  per  cent;  third  class,  36.9  per  cent;  fourth 
class,  7  per  cent;  and  fifth  class,  9.9  per  cent.  To  Cairo  the  differ- 
ence in  distance  against  Sheboygan  is  only  11.5  per  cent,  while  the 
differences  in  rates,  on  the  five  classes  are,  respectively,  45,  42,  43,  17, 
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and  17  per  cent.  Milwaukee  has  the  same  rate  to  St.  Louis  and 
Mount  Vernon,  the  difference  in  distance  being  8  miles,  while  from 
Sheboygan  the  rate  to  Mount  Vernon  is  15  cents  over  the  rate  to 
St  Louis  for  a  like  difference  in  distance  and  26.2  cents  over  the 
rate  from  Milwaukee  to  Mount  Vernon.  Shipments  from  Sheboygan 
to  the  destination  territory  move  through  Milwaukee  so  that,  re- 
gardless of  destination,  the  difference  in  distance,  Sheboygan  over 
Milwaukee,  remains  constant.  This  relationship  in  rates  is  alleged 
to  be  unduly  prejudicial,  and  we  are  asked  to  prescribe  reasonable 
rates  based  upon  distance. 

Complainant  introduced  an  exhibit  to  show  that  if  the  rates  from 
Sheboygan  were  higher  than  the  rates  from  Milwaukee  by  the  same 
percentages  that  the  distances  from  Sheboygan  to  the  illustrated 
points  exceed  the  distances  from  Milwaukee,  the  rates  would  be 
approximately  as  follows: 


To- 

1 

2 

3 

4 

5 

Sprinsfield 

55.4 

55 

59 

58.5 

58.3 

59.2 

61.5 

44.0 
44.2 

48.1 
47.6 
46.7 
48.2 
50.8 

34.7 
34.4 
37.7 
37.1 
36.4 
37.8 
40.4 

27.6 

27.4 

29.6 

29.6 

29 

30 

31.6 

2L6 

Mattoon 

21.4 

St.  Louis 

23.i 

Centralia 

23.1 

OIney 

22.5 

MrniTit  Vemon .......        ...      .       

23.5 

Cairo 

34.5 

The  same  exhibit  also  indicates  the  rates  that  would  apply  if  arbi- 
traries  of  10,  8,  and  6  over  the  present  rates  from  Milwaukee  were 
used  in  constructing  rates  on  the  first  three  classes  from  Sheboygan. 
In  certain  instances  such  arbitraries  would  result  in  slight  increases 
in  the  present  rates  from  Sheboygan,  but  in  most  instances  in  mate- 
rial reductions.  Complainant  asserts  that  the  present  arbitraries, 
Milwaukee  over  Chicago,  for  a  distance  of  85  miles,  are  6,  5, 4,  8,  and 
2  and  that  in  comparison  the  arbitraries  of  10,  8,  and  6  on  the  first 
three  classes  would  be  proper,  taking  into  consideration  the  lesser 
density  of  trafiic  between  Sheboygan  and  Milwaukee  as  compared 
with  that  between  Milwaukee  and  Chicago. 

The  rates  from  Sheboygan  to  the  territory  covered  by  the  com- 
plaint are  on  group  bases,  both  as  to  origin  and  destination.  The 
Sheboygan  group  embraces  a  large  territory  in  eastern  and  central 
Wisconsin,  extending  from  a  point  just  north  of  Milwaukee  north- 
ward to  Green  Bay,  and  westward  to  the  Mississippi  River.  She- 
boygan is,  therefore,  in  the  southeastern  portion  of  the  group.  The 
territory  of  destination  is  divided  into  six  groups,  all  of  which  are 
represented  in  the  above  comparison,  but  which  it  is  considered 
unnecessary  to  describe  in  detail.  The  rates  from  Milwaukee  to  the 
same  territory  are  not  grouped  as  to  destinatix)n  points,  but  are 
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usually  made  by  the  addition  of  differentials  to  the  Chicago  rates, 
which,  in  turn,  are  based  upon  the  Illinois  distance  scale.  This  ex- 
plains the  lack  of  consistency  in  the  relationship  of  rates  from  She- 
boygan and  from  Milwaukee  to  different  territories  and  to  different 
points  in  the  same  territory.  Contrary  to  accepted  principles  of  rate 
making,  the  difference  in  rates  to  the  more  distant  points  is  frequently 
greater  than  to  the  nearer  points. 

For  the  defendants  it  was  shown  that  the  rates  from  Sheboygan 
to  the  Springfield  group  are  made  by  the  application  of  the  Chi- 
cago-St.  Paul  scale,  beginning  with  60  cents  first  class,  and  that  the 
basis  from  Sheboygan  to  St.  Louis  is  the  St.  Paul-St.  Louis  scale, 
beginning  with  63  cents  first  class.  This  latter  scale  is  105  per  cent 
of  the  Chicago-St.  Paul  scale,  and,  it  was  testified,  is  depressed  by 
water-competitive  influences  on  the  Mississippi  River.  It  is  shown 
that  wherever  these  depressed  scales  are  found  the  spread  between 
the  Sheboygan  and  Milwaukee  rates  is  less  than  where  the  rates 
from  Sheboygan  are  not  affected  by  such  influences.  The  80-cent 
scale  from  Sheboygan  to  Cairo,  a  two-line  haul  of  501  miles,  is  the 
same  as  the  scale  that  applies  from  Chicago  to  the  Missouri  River, 
an  average  distance  of  500  miles. 

The  Milwaukee  rates,  or  small  arbitraries  in  excess  thereof,  are 
applied  by  the  Chicago,  Milwaukee  &  St.  Paul  Railway  and  the 
Chicago  &  North  Western  Railway  from  points  in  Wisconsin  on 
and  south  of  the  line  of  the  former  from  Milwaukee  to  Madison 
via  Watertown  and  on  and  east  of  the  line  of  the  latter  from  Madison 
to  the  Illinois- Wisconsin  state  line,  and  from  many  points  on  those 
roads  in  that  portion  of  the  state  directly  west  of  the  territory  just 
described. 

In  explanation  of  the  use  of  differing  bases  of  rates  from  Sheboy- 
gan and  from  Milwaukee  it  is  asserted,  in  substance,  that  Milwaukee, 
like  Chicago,  is  the  terminus  of  eastern  lines,  and  that  the  competi- 
tion between  the  two  cities  and  the  lines  serving  them  must  be  recog- 
nized in  the  rates  from  Milwaukee,  but  that  in  fixing  rates  from 
Sheboygan  no  similar  necessity  exists.  Traffic  from  Milwaukee  to 
the  destination  territory  involved  herein  moves  out  over  either  the 
Chicago  &  North  Western  or  the  Chicago,  Milwaukee  &  St.  Paul, 
neither  of  which  reaches  that  territory  over  its  own  rails.  Nor  is 
either  of  these  roads  at  a  disadvantage,  as  compared  with  the  other, 
in  handling  such  traffic.  There  is  no  necessity,  therefore,  for  the 
Chicago  &  North  Western,  which  is  the  only  road  that  serves  She- 
boygan directly,  to  depress  its  rates  from  Milwaukee. 

Under  the  present  rate  structure  Sheboygan  "has  the  same  rates  as 
Milwaukee  or  Chicago  to  a  large  portion  of  western  trunk  line  terri- 
tory, the  eastern  boundary  of  which,  in  Iowa,  is  approximately  at 
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Des  Moines.  The  first-class  rate  from  Chicago,  Milwaukee,  or  She- 
boygan to  Des  Moines  is  60  cents,  although  the  distance  is  124  miles 
greater  than  from  Chicago  and  52  miles  greater  than  from  Milwau- 
kee. Similar  results  are  disclosed  by  a  comparison  with  rates  and 
distances  to  Omaha  or  Kansas  City.  So  far,  however,  as  there  is 
grouping  on  traffic  to  western  trimk  line  territory  it  is  not  the  same 
as  the  grouping  on  traffic  to  the  destination  territory  concerned 
herein.  It  is  strongly  contended  by  defendants  that  Sheboygan  re- 
ceives greater  benefit  than  injury  through  the  application  of  group 
rates,  and  that  if  the  distance  basis  were  to  be  observed  as  to  rates 
from  Sheboygan  to  all  territories,  its  shippers  would  be  the  losers 
by  the  change.  Witness  for  the  defendants  expressed  the  opinion 
that  the  consuming  territory  in  which  Sheboygan  has  the  advantage 
in  rates  as  compared  with  distance  is  more  important  to  its  shippers 
than  is  the  territory  in  which  it  is  at  a  disadvantage,  but  the  evidence 
upon  this  point  does  not  justify  a  conclusion.  Whatever  the  situa- 
tion may  be  as  to  the  advantage  of  Sheboygan  in  other  destination 
territories,  it  is  no  justification  for  maintaining  unduly  prejudicial 
rates  to  the  destination  territory  with  which  we  are  concerned  in  this 
proceeding. 

Defendants  further  contend  that  a  revision  of  class  rates  from'  She- 
boygan would  necessitate  a  readjustment  of  rates  from  other  points 
in  the  same  group,  many  of  which  are  important  manufacturing 
points.  But  neither  does  this  circumstance,  if  true,  justify  an  im- 
proper relationship  of  rates  as  between  Sheboygan  and  Milwaukee. 

What  has  been  said  makes  it  clear  that  the  rate  disparities  upon 
which  the  complaint  is  founded  are  due,  principally,  to  the  applica- 
tion of  group  rates  at  Sheboygan,  a  point  near  its  group  boundary, 
while  the  Milwaukee  rates  are  based  primarily  upon  distance.  It  is 
true  that  the  method  of  making  rates  upon  the  group  basis,  although 
it  necessarily  involves  inequalities  at  and  near  the  group  boundaries, 
has  of  ten  been  upheld  by  the  Commission;  that  no  group  adjustment 
can  effect  exact  justice  in  rate  making;  and  that  minor  disadvantages 
to  one  point  or  another  incident  to  such  adjustments  have  under  the 
circumstances  of  some  cases  been  held  not  to  constitute  the  undue 
prejudice  made  unlawful  by  section  3  of  the  act.  Southwestern  Mis- 
souri Millers  Club  v.  M.,  K.  cfe  T.  Ry.  Co.,  22  I.  C.  C,  422,  424;  Con- 
nor Lumber  cfe  Land  Co.  v.  A.,C.(&  Y.  Ry.  Co.,  40  I.  C.  C,  111,  113. 
It  is  equally  true,  as  was  stated  in  the  report  in  the  case  first  cited, 
that  this  Commission  has  "  never  approved  a  group  rate  which  im- 
posed upon  any  part  of  the  group  an  unjust  and  unreasonable  or 
unduly  discriminating  transportation  charge,  when  that  considera- 
tion was  urged  upon  the  attention  of  the  Commission." 
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On  June  25,  1918,  the  rates  from  both  Sheboygan  and  Milwaukee 
were  increased  approximately  25  per  cent  by  the  Director  General 
of  Railroads,  the  discrimination  against  Sheboygan  being  thereby 
augmented.  The  rates  attacked,  which  are  those  in  effect  prior  to 
that  date,  are  not  shown  upon  the  record  to  have  been  unreasonable 
per  86^  except  in  so  far  as  they  exceeded  combinations  of  interme- 
diate rates;  but  we  are  of  the  opinion  and  find  that  the  rates  attacked 
were  unduly  prejudicial  to  Sheboygan  and  unduly  preferential  of 
Milwaukee  to  the  extent  that  they  exceeded  the  rates  contempora- 
neously in  effect  from  Milwaukee  by  more  than  the  following  arbi- 
traries  on  the  respective  classes,  viz : 

Classes 12        3        4        5 

Arbitraries 10        8        6        5        4 

As  the  complaint  has  not  been  amended  to  make  the  Director 
General  a  party  defendant,  no  effective  order  for  the  future  can  be 
made.  The  same  reasons,  however,  which  prompted  the  finding  that 
the  rates  assailed  were  unduly  prejudicial  lead  us  to  the  conclusion 
that  the  present  rates  should  be  revised  in  accordance  with  our 
findings  herein. 

There  is  no  justification  of  the  fourth  section  departures.  It  seems 
that,  but  for  the  intervention  of  federal  control,  the  defendants 
would  have  removed  them.    This  should  now  be  done. 

The  complaint  will  be  dismissed. 
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No.  10351. 

INMAN,  AKERS  &  INMAN 

V. 

DIRECTOR  GENERAL,  LOUISVILLE  &  NASHVILLE 

RAILROAD  COMPANY,  ET  AL. 


Submitted  March  19,  1919.    Decided  September  26,  1919. 


Rate  on  cotton  in  compressed  bales  from  Mobile,  Ala.,  to  Savannah,  6a.,  iff 

export,  found  unreasonable.    Reparation  awarded. 

J.  Ehlin  for  complainants. 
William  Burger  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 

By  Division  3 : 

Complainants,  Frank  M.  Inman,  James  S.  Akers,  Edward  H. 
Inman,  and  Chessley  B.  Howard,  copartners,  with  offices  at  Atlantii 
Ga.,  were  engaged,  at  the  time  this  cause  of  action  arose,  in  buying 
and  selling  cotton  under  the  firm  name  of  Inman,  Akers  &  Inman. 
By  complaint  seasonably  filed  they  allege  that  the  first-class  rate 
of  81  cents  per  100  pounds  charged  by  defendants  for  the  transporta- 
tion  in  January,  1915,  of  238  bales  of  compressed  cotton  from 
Mobile,  Ala.,  to  Savannah,  Ga.,  for  export,  was  unreasonable;  and 
that  the  acceptance  of  the  shipment  for  transportation  by  defendant 
Louisville  &  Nashville  Railroad  without  advising  complainant  that 
the  rate  of  35  cents,  inserted  in  the  bill  of  lading,  had  been  can- 
celed via  its  line  as  an  initial  carrier  at  Mobile,  constituted  an 
unreasonable  practice  in  violation  of  section  1  of  the  act  to  regulate 
commerce.     They  seek  reparation  only.     Rates  are  stated  in  this 
report  in  cents  per  100  pounds. 

At  the  outbreak  of  the  European  war  in  August,  1914,  complain- 
ants had  on  hand  at  Mobile  for  export  to  Europe  238  bales  of  cotton 
aggregating  120,086  pounds.  Failing  to  secure  ocean  transportation 
facilities  from  Mobile,  complainants  on  January  20,  1915,  tendered 
the  cotton  to  the  Louisville  &  Nashville  with  a  bill  of  lading  which 
called  for  transportation  to  Savannah  and  in  which  there  were 
inserted  a  rate  of  35  cents  and  routing  via  the  Louisville  &  Nash- 
ville and  Atlantic  Coast  Line.    The  shipment  moved  as  routed  and 
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charges  of  $972.70  were  collected  at  the  applicable  joint  first-class 
rate  of  81  cents.  Complainants  seek  reparation  upon  the  basis  of  a 
commodity  rate  of  35  cents,  or,  in  the  alternative,  upon  the  basis  of 
the  contemporaneously  applicable  sixth-class  rate  of  37  cents. 

In  support  of  their  contention  that  the  rate  charged  was  unrea- 
sonable complainants  point  to  the  rate  of  35  cents  contemporaneously 
in  effect  over  other  routes  and  which  was  in  effect  via  the  route  of 
movement  prior  to  December  1,  1914.  They  also  state  that  in  the 
absence  of  commodity  rates  many  carriers  in  the  southeast  by  excep- 
tions to  the  southern  classification  apply  class  J  rates  to  the  intra- 
state movement  of  cotton,  and  that  class  J  rates  closely  approximate 
the  sixth-class  rates.  They  contend  that  it  is  impossible  to  move 
cotton  profitably  under  the  first-class  rating  provided  by  the  south- 
ern classification.  For  defendants  it  was  testified  that  class  J  rates 
are  not  ordinarily  published  for  application  to  interstate  shipments, 
that  the  commodity  rate  of  35  cents  was  an  obnormally  low  water- 
competitive  rate,  and  that  its  application  via  the  Louisville  &  Nash- 
ville as  an  initial  carrier  at  Mobile  was  canceled  because  for  many 
years  there  had  been  no  movement  of  cotton  from  Mobile  to  Savan- 
nah via  that  route.  They  admit,  however,  that  cotton  usually  moves 
under  commodity  rates  lower  than  the  class  rates  otherwise  appli- 
cable and  signify  a  willingness  to  pay  reparation  on  this  ship- 
ment upon  the  basis  of  a  rate  of  60  cents,  which  they  consider  would 
have  been  reasonable.  In  New  Orleans  Cotton  Exchange  v.  L.  cfe  N. 
R.  R.  Co.^  46  I.  C.  C,  712,  the  carriers  proposed  as  part  of  a  general 
readjustment  of  cotton  rates  in  the  southeast  to  increase  to  60  cents 
the  then  existing  commodity  rates  of  25  cents  on  compressed  cotton 
and  35  cents  on  "  carriers'  privilege  "  cotton  from  New  Orleans  to 
Savannah  and  other  south  Atlantic  ports  and  apply  that  rate  as 
maximum  on  compressed  cotton  from  intermediate  points  while 
maintaining  higher  rates  from  intermediate  points  on  "  carriers' 
privilege"  cotton.  Mobile  is  directly  intermediate  between  New 
Orleans  and  Savannah  by  way  of  the  Louisville  &  Nashville.  While 
not  affirmatively  approving  the  proposed  rates  we  stated  that  they 
would  have  the  effect  of  greatly  reducing  the  disparity  existing 
between  rates  from  New  Orleans  and  intermediate  points  to  south 
Atlantic  ports,  and  granted  fourth  section  relief  in  connection  with 
the  "  carriers'  privilege  "  cotton  rates.  Savannah  is  588  miles  from 
Mobile  by  the  route  of  movement,  and  the  rate  proposed  by  defend- 
ants would  produce  ton-mile  earnings  of  2.04  cents.  The  short-line 
distance  between  Mobile  and  Savannah  is  516  miles.  In  the  New 
Orleans  Cotton  Exchange  Ca^e^  supra^  it  was  shown  that  the  average 
ton-mile  earnings  on  compressed  cotton  from  206  stations  on  the 
Southern  Railway  to  Charleston,  S.  C,  for  distances  ranging  from 
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500  to  599  miles,  were  2.14  cents.  Defendants  also  cite  a  rate  of  55 
cents  applying  at  the  time  of  movement  from  stations  on  the  Pensa- 
cola  &  Atlantic  division  of  the  Louisville  &  Nashville  to  Savannah 
for  distances  ranging  from  263  to  416  miles. 

Complainants'  contention  that  the  Louisville  &  Nashville  should 
not  have  accepted  the  shipment  without  notifying  them  of  the  can- 
cellation of  the  35-cent  rate  via  its  line  is  similar  to  that  considered  in 
McLean  Lumher  Co.  v.  L.  cfe  N.  R.  R.  Co.^  22  I.  C.  C,  349.  We  there 
held,  differentiating  such  cases  from  cases  arising  under  Conference 
Euling  286  (f),  superseded  by  Conference  Euling  474  (c),  and 
related  rulings,  that  the  receiving  carrier  might  forward  the  ship- 
ment over  its  line  at  the  rate  lawfully  applicable,  it  not  being  obli- 
gated to  turn  the  traffic  over  to  its  competitor.  That  holding  has  been 
followed  in  subsequent  cases  and  is  adhered  to  in  this  case. 

We  are  of  opinion  and  find  that  the  rate  charged  was  unreasonable 
to  the  extent  that  it  exceeded  60  cents  per  100  pounds;  that  com- 
plainants made  the  shipment  as  described  and  paid  and  bore  the 
charges  thereon;  that  they  have  been  damaged  to  the  extent  of  the 
difference  between  the  charges  paid  and  those  which  would  have 
accrued  at  the  rate  herein  found  to  have  been  reasonable;  and  that 
they  are  entitled  to  reparation  in  the  sum  of  $252.18,  with  interest 

An  appropriate  order  will  be  entered. 

551.  ca 


WHEELER   V.    DIRECTOK    GENERAL.  149 


No.  10381. 

L.  H.  WHEELER  ET  AL. 

V. 

DIRECTOR    GENERAL,    CHICAGO,    MILWAUKEE    &    ST. 

PAUL  RAILWAY  COMPANY,  ET  AL. 


Submitted  April  10,  1919.    Decided  September  25,  1919. 


Reconsignment  and  demurrage  charges  on  a  carload  of  lumber  from  Mosinee, 
Wis.»  to  Mount  Pleasant,  Mich.,  found  to  have  been  legally  applicable  and 
not  shown  to  have  been  unreasonable.    Complaint  dismissed. 

A.  E,  Solie  for  complainants. 
A.  H.  L088OW  for  defendants. 

Report  of  the  Commission. 
Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 

By  Division  3 : 

By  complaint  filed  December  80,  1918,  complainants  seek  repara- 
tion for  alleged  unreasonable  demurrage  and  reconsignment  charges 
collected  on  a  carload  of  lumber,  shipped  February  15,  1917,  from 
Mosinee,  Wis.,  to  Manitowoc,  Wis.,  and  recpnsigned  thence  to  Mount 
Pleasant,  Mich. 

The  shipment  was  delivered  to  the  Chicago,  Milwaukee  &  St.  Paul 
Railway  at  Mosinee,  February  15, 1917,  consigned  to  complainants  at 
Manitowoc,  "  %  Ann  Arbor."  It  moved  over  the  line  of  the  initial 
carrier  to  Junction  City,  Wis.,  thence  Minneapolis,  St.  Paul  &  Sault 
Ste.  Marie  Railway,  hereinafter  referred  to  as  the  Soo  line,  to  Mani- 
towoc. No  line  haul  was  available  to  the  Ann  Arbor  Railroad, 
which  reaches  Manitowoc  by  car  ferry  across  Lake  Michigan,  and 
the  mention  of  that  carrier  in  the  bill  of  lading  contemplated  a  re- 
consignment. The  Soo  line  held  the  car  for  further  instructions. 
On  February  16,  prior  to  its  arrival,  complainants  executed  a  formal 
order,  addressed  to  the  agent  of  the  Soo  line  at  Manitowoc,  to  re- 
consign  the  shipment  to  Mount  Pleasant,  Ann  Arbor  Railroad  de- 
livery ;  but  this  order  apparently  was  not  received  by  the  addressee, 
and,  as  hereinafter  indicated,  may  have  been  mailed  to  the  commer- 
cial agent  of  the  Ann  Arbor  Railroad  at  Milwaukee,  Wis.,  through 
whom  complainants  seem  generally  to  have  handled  such  matters. 
The  shipment  arrived  at  Manitowoc  at  2.30  p.  m.,  February  22.  No 
diversion  or  reconsignment  order  was  on  file  there,  and  on  the  same 
day  the  Soo  line  agent  notified  complainants  by  mail  of  the  arrival 
of  the  car  and  requested  instructions.    By  letter,  dated  February  24, 
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complainants  replied  that  the  shipment  was  to  be  reconsigned  to 
Mount  Pleasant  and  that  the  diversion  order  had  previously  been 
sent  to  the  commercial  agent  of  the  Ann  Arbor  Railroad  at  Mil- 
waukee. In  response,  on  February  26,  the  Soo  line  agent  advised 
complainants  that  the  local  agent  of  the  Ann  Arbor  Bailroad  was 
without  orders  concerning  the  shipment.  Beconsigning  instructions 
were  received  on  the  afternoon  of  February  27,  and  on  the  following 
day  the  shipment  was  forwarded  accordingly.  Demurrage  charges 
of  $3,  for  the  detention  at  Manitowoc,  and  a  reconsigning  charge 
of  $2  were  collected.  These  charges  oniy  are  assailed,  ana,  if  ap- 
plicable, the  correctness  of  the  amounts  is  not  questioned. 

The  tariffs  publishing  the  freight  rate  provided  that  the  reconsign- 
ment  and  demurrage  rules  of  the  individual  carriers  would  apply. 
The  Soo  line  demurrage  tariffs  governing  the  shipment  provided  that 
"  when  orders  for  cars  held  for  disposition  or  reconsignment  are 
mailed,  such  orders  will  release  cars  at  7  a.  m.  of  the  day  orders  are 
received  at  the  station  where  the  freight  is  held,  provided  the  orders 
are  mailed  prior  to  the  date  received ;  but  orders  mailed  and  received 
on  the  same  date  release  cars  the  following  7  a.  m."  By  the  terms 
of  the  Soo  line  reconsignment  rules,  when  reconsigning  orders  are 
received  after  a  car  has  arrived  and  has  been  set  out  at  the  first  desti- 
nation a  charge  of  $2  per  car  was  and  is  applicable,  in  addition  to 
accrued  demurrage,  storage,  or  switching  charges. 

The  defendants  attribute  the  detention  of  the  shipment  and  the 
resulting  charges  to  the  tardy  receipt  of  the  reconsignment  order, 
and  insist  that  the  facts  of  record  do  not  establish  any  default  on 
their  part. 

We  can  not  accede  to  complainants'  contention  that  the  mere 
mailing  of  a  reconsignment  or  diversion  order,  without  regard  to  its 
delivery,  was  in  law  a  compliance  with  the  requirements  of  the  gov- 
erning tariffs;  by  the  terms  of  those  rules,  only  orders  " received '^ 
sufficed,  and  complainants  have  not  even  shown  when  or  to  whom 
their  order  was  mailed.  Nor  was  complainants'  communication  of 
February  24,  acknowledged  two  days  later,  advising  that  the  ship- 
ment was  to  be  reconsigned  to  Mount  Pleasant,  but  also  stating  that 
the  diversion  order  had  been  sent  to  the  commercial  agent  of  the  Ann 
Arbor  Bailroad,  in  itself  an  order  upon  which  the  Soo  line  agent 
should  forthwith  have  acted.  It  is  not  questioned  that  the  car 
properly  remained  in  the  custody  of  the  Soo  line  pending  receipt  of 
further  instructions  or  that  this  carrier's  reconsignment  and  demur- 
rage rules  governed. 

We  find  that  the  charges  assailed  were  within  the  terms  of  the 
applicable  reconsignment  and  demurrage  rules  and  that  they  are  not 
shown  to  have  been  unreasonable.  An  order  dismissing  the  com- 
plaint  will  be  entered. 
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No.  10402. 

E.  T.  DU  PONT  DE  NEMOURS  &  COMPANY 

V. 

DIRECTOR    GENERAL,    LEHIGH    VALLEY     RAILROAD 

COMPANY,  ET  AL. 


Submitted  April  12,  1919,    Decided  September  26,  W19. 


Rates  on  sulphuric  acid,  in  tank-car  loads,  from  Perth  Amboy,  N.  J.,  to  Phila- 
delphia, Pa.,  found  to  have  been  and  to  be  unreasonable.  Reasonable  rates 
prescribed  and  reparation  awarded. 

Harvey  8.  Farrow  for  complainant. 
Hem^  Wolf  BikU  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 

By  Division  3 : 

By  complaint  seasonably  filed,  and  as  amended,  the  complainant, 
a  corporation  engaged  in  the  manufacture  of  explosives,  alleges  that 
unreasonable  and  unduly  prejudicial  rates  were  charged  by  defend- 
ants on  89  tank-car  loads  of  sulphuric  acid  shipped  during  the  period 
from  February  12,  1918,  to  October  19,  1918,  both  inclusive,  from 
Perth  Aipboy,  N.  J.,  to  Philadelphia,  Pa.  Reparation  and  the  estab- 
lishment of  reasonable  rates  are  asked.  Rates  are  stated  in  cents 
per  100  pounds. 

The  shipments  moved  to  Gray's  ferry,  Philadelphia,  as  routed  by 
the  shipper,  over  the  Lehigh  Valley  Railroad  to  Metuchen,  N.  J., 
and  the  Pennsylvania  Railroad  beyond,  80  miles.  The  rate  legally 
applicable  on  the  shipments  which  moved  prior  to  June  25, 1918,  was 
a  fifth-class  rate  of  12.5  cents,  governed  by  the  official  classification. 
Effective  June  25,  1918,  the  legally  applicable  rate  was  increased  to 
15.5  ceiits  under  General  Order  No.  28,  issued  by  the  Director  General, 
which  rate  has  since  remained  in  effect.  Some  of  the  shipments  were 
apparently  overcharged,  while  others  were  undercharged.  War  taxes 
were  also  collected.  A  commodity  rate  of  9.5  cents,  increased  to  11 
cents  on  April  25,  1918,  following  The  Fifteen  Per  Cent  Case^  45 
I.  C.  C,  303,  and  again  increased  to  14  cents  on  June  25,  1918,  pur- 
suant to  General  Order  No.  28,  contemporaneously  applied  on  sul- 
phuric acid,  in  tank-car  loads,  from  Perth  Amboy  to  Philadelphia 
over  the  Lehigh  Valley  Railroad  to  Port  Reading  Junction,  N.  J., 
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and  the  Philadelphia  &  Reading  Railway  to  Gray's  ferry,  Philadel- 
phia, 95  miles.  Similarly  a  commodity  rate  of  9.5  cents,  increased 
to  11  cents  on  May  3,  1918,  following  The  Fifteen  Per  Cent  Case^ 
mprOj  and  again  increased  to  14  cents  on  June  25,  1918,  pursuant  to 
General  Order  No.  28,  applied  on  sulphuric  acid,  in  tank-car  loads, 
from  Perth  Amboy  to  Philadelphia  over  the  Central  Railroad  of 
New  Jersey  to  Oak  Island  Junction,  N.  J.,  and  the  Pennsylvania 
Railroad  to  Gray's  ferry,  Philadelphia,  107.7  miles.  A  9.5-cent'  rate 
also  applied  on  sulphuric  add,  in  carloads,  in  carboys  or  iron  drums, 
over  the  Pennsylvania  Railroad  direct,  87  miles,  and  in  tank  cars 
over  the  Central  Railroad  of  New  Jersey  to  Bound  Brook,  N.  J.,  and 
Philadelphia  &  Reading  Railway  beyond,  109.8  miles.  These  rates 
were  increased  over  the  respective  routes  to  11  cents  on  April  16, 
1918,  and  June  3, 1918,  following  The  Fifteen  Per  Cent  Casej  supra, 
and  to  14  cents  on  June  25,  1918,  pursuant  to  General  Order  No.  28. 
The  distances  shown  are  figured  to  Gray's  ferry,  Philadelphia,  in  all 
instances. 

Complainant  stated  that  the  route  of  movement  was  selected  be- 
cause the  shipper  was  located  on  the  Lehigh  Valley  Railroad  and  be- 
cause Pennsylvania  Railroad  delivery  was  necessary  on  account  of  the 
location  of  the  consignee's  plant  at  Gray's  ferry,  Philadelphia. 
Complainant  asks  reparation  on  the  basis  of  a  9.5-cent  rate  on  all 
shipments  which  moved  prior  to  June  25,  1918,  and  on  the  basis  of 
a  9.5-cent  rate  plus  25  per  cent  of  the  same  on  shipments  which 
moved  subsequent  to  June  24, 1918. 

Defendants  contended  that  considering  the  short  haul  from  Perth 
Amboy  to  Philadelphia,  and  the  fact  that  tank  cars  are  generally 
returned  or  hauled  to  some  other  loading  point  empty,  the  rat^ 
legally  applicable  on  the  shipments  were  not  unreasonable. 

The  car-mile  earnings  shown  below  were  computed  by  complainant 
on  a  weight  of  90,000  pounds  per  car,  although  the  average  loading 
of  the  shipments  in  question  was  greater  than  that.  The  12.5-cent 
and  15.5-cent  rates  applicable  over  the  route  of  movement  yielded 
per  ton-mile  revenues  of  approximately  31  mills  and  39  mills, 
respectively,  and  per  car-mile  earnings  of  $1.40  and  $1.74,  respec- 
tively. Rates  of  9.5  cents,  11  cents,  and  14  cents  would  yield  over 
the  route  of  movement  per  ton-mile  revenues  of  approximately  24 
mills,  28  mills,  and  35  mills,  respectively,  and  per  car-mile  earn- 
ings of  approximately  $1.07,  $1.24,  and  $1.58,  respectively.  In 
Du  Pant  de  Nemours  Powder  Co.  v.  P.  R.  R.  Co.,  51 1.  C.  C,  453,  we 
found  a  fifth-class  rate  of  15.5  cents  charged  on  sulphuric  acid,  in 
tank-car  loads,  from  Baltimore,  Md.,  to  Gibbstown,  N.  J.,  146  miles, 
to  have  been  unreasonable  to  the  extent  that  it  exceeded  10.5  cents. 
The  15.5-cent  rate  charged  in  that  case  yielded  earnings  of  21.2  mills 
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per  ton-mile  and,  based  on  an  average  loading  of  101,177  pounds, 
$1,074  per  car-mile.  Based  on  90,000  pounds  the  car-mile  earnings 
are  95.4  cents. 

The  evidence  does  not  justify  a  finding  of  undue  prejudice,  but 
upon  consideration  of  all  the  facts  of  record,  we  find  that  the  rates 
legally  applicable  to  the  shipments  in  question  were  unreasonable  to 
the  extent  that  they  exceeded  11  cents  per  100  pounds  on  the  ship- 
ments which  moved  prior  to  June  25,  1918,  and  14  cents  per  100 
pounds,  the  amount  to  which  an  11-cent  rate  would  have  been  in- 
creased by  the  Director  General's  Order  No.  28,  on  and  after  June  25, 
1918 ;  and  that  the  present  rate  from  Perth  Amboy  to  Philadelphia 
via  the  Lehigh  Valley  and  the  Pennsylvania  railroads  is  and  for  the 
future  will  be  unreasonable  to  the  extent  that  it  exceeds  or  may 
exceed  14  cents  per  100  pounds.  We  further  find  that  the  shipments 
were  made  as  described  and  that  complainant  paid  and  bore  the 
charges  thereon ;  that  it  has  been  damaged  to  the  extent  of  the  dif- 
ference between  the  transportation  charges  paid  and  those  that 
would  have  accrued  at  the  rates  herein  found  reasonable ;  and  that  it 
is  entitled  to  reparation,  with  interest.  The  exact  amount  of  repara- 
tion due  can  not  be  determined  on  this  record,  and  the  complainant 
should  prepare  a  statement  showing  the  details  of  the  shipments  in 
accordance  with  rule  V  of  the  Rules  of  Practice,  also  specifying  the 
dates  on  which  the  charges  were  paid,  which  statement  should  take 
'  into  consideration  all  overcharges  and  undercharges  found  to  exist. 
This  statement  should  be  submitted  to  the  defendants  for  verification 
and  upon  receipt  of  a  statement  so  prepared  and  verified  we  will 
consider  the  entry  of  an  order  awarding  reparation.  Following 
Zehticker  Supply  Co,  v.  S.  Ry.  Co.^  53  I.  C.  C,  308,  we  hold  that  we 
are  without  power  to  order  refimd  of  war  taxes  and  may  not  properly 
include  in  an  award  of  reparation  the  amount  so  paid,  computed  on 
the  published  rate,  in  excess  of  what  the  war  tax  would  have  been  if 
computed  on  the  rate  which  we  subsequently  find  would  have  been 
reasonable. 

An  appropriate  order  will  be  entered. 
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Rates  on  copra  and  palm-kernel  products  from  New  Orleans  and  Baton  Rouge 
to  various  destinations  found  to  have  been  unreasonable.  Repliration 
awarded. 

Carl  Giessow^  Edgar  Moulton^  and  S.  R.  Bamett  for  complainants. 
James  M,  Chaney^  Alex  M.  Bull^  H,  G.  Ilerhel,  J,  O.  Hamilton^  and 
A.  P,  Uurriburg  for  defendants. 
R.  V.  Fletcher  for  Director  General  of  Railroads. 

Report  of  the  Commission. 

Division  2,  Commissioners  Clark,  Daniels,  and  Woollet. 

Clark,  Commissioner: 

This  case  was  made  the  subject  of  a  proposed  report  by  the 
examiner,  which  was  served  upon  the  parties.  Exceptions  thereto 
were  filed  by  the  complainants.  This  report  is  based  upon  the  facts 
set  forth  in  the  proposed  report  with  such  modifications  as  from 
our  examination  of  the  record  appear  necessary. 

Complainants  are  corporations  engaged  at  New  Orleans,  Baton 
Rouge,  and  Eunice,  in  the  state  of  Louisiana,  in  the  purchase,  manu- 
facture, and  sale  of  vegetable  oils,  cakes,  and  meals,  and  as  crushers 
of  oil-bearing  materials.  By  complaints  filed  January  2,  1919,  as 
amended,  they  allege  that  the  rates  charged  by  defendants  on  cer- 

^This  report  also  embraces  No.  10405  (Sub- No.  1),  Terminal  Oil  Mill  Company  v. 
Director  General,  Chicago  ft  North  Western  Railway  Company  et  al. ;  No.  10405  (Sub> 
No.  2),  Same  v.  Director  General  and  Missouri  I*aclflc  Railroad  Company;  No.  10407, 
Southport  Mill,  Limited,  v.  Director  General  and  Yazoo  ft  Mississippi  Valley  Railroad 
Company ;  No.  10408 ;  Same  v.  Director  General,  Illinois  Central  Railroad  Company, 
et  al. ;  No.  10409,  Same  v.  Director  General,  New  Orleans,  Texas  ft  Mexico 
Railway  Company,  et  al. ;  No.  10410,  Terminal  Oil  Mill  Company  v.  Director  General, 
New  Orleans,  Texas  ft  Mexico  Railway  Company,  et  al. ;  No.  10464,  Southport  Mill, 
Limited,  v.  Director  General,  Chicago  ft  Alton  Railroad  Company  et  al. ;  No.  10519,  Same 
V.  Director  General,  Chicago,  Peoria  ft  St.  Louis  Railroad  Company,  et  al. ;  No.  10567, 
Same  v.  Director  General,  Brie  Railroad  Company,  et  al. ;  No.  10558,  Same  v.  Director 
General,  Illinois  Central  Railroad  Company,  et  al. ;  No.  10564,  Same  v.  Director  General, 
New  Orleans,  Texas  ft  Mexico  Railway  Company,  et  al. 
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tain  shipments  of  copra  oil  from  New  Orleans  and  Baton  Rouge 
to  Chicago,  111.,  and  from  New  Orleans  to  St.  Louis,  Mo.,  were 
unreasonable  and  unduly  prejudicial  in  violation  of  sections  1  and  3 
of  the  act  to  regulate  commerce.  Violations  of  section  10  of  the 
federal  control  act  are  also  alleged.  The  complaints  were  consoli- 
dated for  hearing  with  other  complaints  filed  on  or  after  January  2, 
1919,  and  all  will  be  disposed  of  in  a  single  report.  Claims  covering 
a  number  of  the  shipments  were  first  presented  to  the  Commission 
informally,  but  adjustment  to  the  basis  asked  by  complainants  was 
declined  by  the  carriers. 

Complainants  attack  the  rates  applied  from  New  Orleans,  on 
palm-kernel  oil  to  Kansas  City,  Kans.,  and  Buffalo,  N.  Y.,  palm- 
kernel  meal  to  Cedar  Eapids,  Iowa,  and  Peoria,  Decatur,  and  Morris, 
111.;  copra  oil  from  New  Orleans  to  Brooklyn,  N.  Y.,  Babbitt  and 
Jersey  City,  N.  J.,  and  Kansas  City,  Kans.;  copra  meal  to  Peoria, 
111.,  and  copra  cake  from  Rolling  Fork,  Miss.,  to  New  Orleans.  The 
shipments  moved  in  carloads  on  various  dates  between  June,  1917, 
and  January,  1919.  The  allegation  of  undue  prejudice  is  based 
upon  the  fact  that  the  rates  charged  on  these  commodities  exceeded 
the  rates  contemporaneously  applicable  between  the  same  points  on 
similar  products  derived  from  cotton  seed,  to  which  they  are  closely 
related  and  with  which  they  come  into  active  competition.  Since 
the  shipments  moved,  the  rates  on  copra  oil  alid  palm-kernel  oil 
have  been  reduced  to  the  cottonseed-oil  basis,  and  under  rate  author- 
ity  No.  4703  of  the  United  States  Railroad  Administration,  cotton- 
seed-meal rates  were  on  March  1,  1919,  made  applicable  to  both 
copra  and  palm-kernel  meal  and  cake  from  New  Orleans  and  other 
points  in  the  southern  region  to  Ohio  River  crossings,  St.  Louis, 
Virginia  cities,  and  points  taking  the  same  rates,  or  made  in  relation 
thereto,  and  to  certain  destinations  in  the  eastern  and  western  re- 
gions. This  adjustment  of  rates  for  the  future  is  satisfactory  to 
complainants  and  leaves  for  consideration  only  the  question  of 
reparation  and  the  fixing  of  a  reasonable  rate  for  the  future  on 
shipments  of  copra  cake  from  Rolling  Fork  to  New  Orleans,  this 
rate  not  having  been  changed  to  the  cottonseed-meal  basis. 

Copra  oil,  meal,  and  cake  are  obtained  by  crushing  copra,  which  is 
the  dried  meat  of  the  coconut.  The  crude  oil  is  used  largely  in  the 
manufacture  of  soap,  while  the  refined  oil  is  used  for  making  salad 
oils,  margarine,  and  lard  substitutes.  The  meal  is  used  as  a  base  or 
filler  for  mixed  stock  foods,  and  as  such  it  comes  into  direct  competi- 
tion with  cottonseed  meal  and  peanut  meal.  Palm-kernel  oil,  meal, 
and  cake  are  the  products  obtained  by  the  crushing  of  palm  kernels 
which  are  obtained  from  the  palm-nut  tree  and  imported  from  South 
Africa,  the  South  Pacific  Islands,  and  the  Orient.    Palm-kernel  oil  is 
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used  principally  in  the  manufacture  of  the  lower  grades  of  soap,  and 
comes  into  competition  with  cottonseed  oil.  The  meal  is,  like  cotton- 
seed meal  and  copra  meal,  used  as  a  base  for  animal  foods.  The 
protein  content  of  both  copra  meal  and  palm-kernel  meal  is  less  than 
that  of  cottonseed  meal.  Consequently  they  are  of  less  value  as  animal 
foods  and  do  not  command  so  high  a  price  as  does  cottonseed  meaL 
On  the  ground  of  similarity  of  product,  weights,  value,  use,  transpor- 
tation conditions,  etc.,  complainants  contend  that  their  shipmoits 
should  have  been  charged  no  higher  freight  rates  than  were  con- 
temporaneously applicable  on  like  products  of  cotton  seed. 

The  defendants  assert  that  the  rates  charged  were  not  only  reason- 
able in  and  of  themselves,  but  that  they  were  not  unduly  prejudicial, 
and  that  the  rates  on  cottonseed  products  used  by  complainants  for 
comparative  purposes  were  less  than  reasonable.  At  the  present  time 
the  rates  on  cottonseed  meal  and  cake  within  southern  classification 
territory  are  the  same  as  on  fertilizers,  or,  in  the  absence  of  fertilizer 
rates,  sixth  class.  The  carriers  allege  that  this  is  a  maladjustment  and 
that  the  rates  on  cottonseed  products  should  be  the  same  as  those  on 
feeds  which  are  rated  class  D.  Cottonseed  meal  was  first  placed  on 
the  fertilizer  basis  in  1889,  and  it  appears  that  that  basis  has  been 
continued  in  force  since  that  time,  although  the  record  shows  that 
there  has  been  in  recent  years  a  large  and  growing  consumption  of 
cottonseed  meal  and  cake  for  feeding  purposes.  Out  of  the  total 
production  of  cottonseed  meal  and  cake  for  the  seasons  of  1915-1916 
and  1916-1917,  only  30  per  cent  was  used  for  fertilizer  purposes,  the 
largest  relative  volume  being  used  for  fertilizer  purposes  in  southern 
classification  territory.  The  carriers  sought  in  the  Consolidated  Claa- 
sification  Case  to  establish  class  D,  "  feed  '*  basis,  on  cottonseed  meal 
and  cake.  In  its  report  to  the  Director  General  of  Railroads,  ConaoH- 
dated  Classification  Case^  54  I.  C.  C,  1,  the  Commission  declined  to 
recommend  any  changes  in  the  existing  ratings  on  fertilizer  and  fer- 
tilizer materials,  including  cottonseed  meal. 

The  rates  will  now  be  considered  in  detail,  special  attention  being 
given  to  the  shipments  of  palm-kernel  meal  to  Peoria  and  copra  oil 
to  Jersey  City,  which  are  fairly  illustrative.  All  rates  are  stated  in 
cents  per  100  pounds. 

PALM-KERNEL  OIL. 

During  the  months  of  June,  July,  and  August,  1917,  complainant 
Terminal  Oil  Mill  Company  shipped  from  New  Orleans  to  Kansas 
City,  58  tank  carloads  of  palm-kernel  oil.  Charges  were  collected  on 
basis  of  a  commodity  rate  of  41  cents,  which  was  3  cents  higher  than 
the  fifth-class  rate  contemporaneously  applicable  on  various  oils  under 
the  governing  classification.    At  the  same  time  there  was  in  effect 
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on  cottonseed  oil  a  commodity  rate  of  30  cents,  and  it  is  on  basis  of 
this  rate  that  reparation  is  asked.  On  Jmie  25,  1918,  the  rate  on 
cottonseed  oil  was  increased  to  37.5  cents  and  the  same  rate  has  since 
been  established  on  palm-kernel  oil. 

On  the  single  shipment  of  this  commodity  from  New  Orleans  to 
Buffalo  in  December,  1918,  charges  were  collected  on  basis  of  the 
fifth  class,  official  classification,  rate  of  59  cents.  There  was  con- 
temporaneously applicable  on  cottonseed  oil,  likewise  rated  fifth 
class,  a  commodity  rate  of  43  cents,  which  rate  was,  on  January  29, 
1919,  made  applicable  also  to  palm-kernel  oil.  In  the  following 
table  the  average  earnings  on  the  cars  of  palm-kernel  oil  are  com- 
pared with  earnings  on  shipments  of  a  like  quantity  of  cottonseed 
oil  between  the  same  points. 


Average 
load. 

Rate. 

Revenue 
per  car. 

Distance,  miles. 

Car-mile  earnings, 
cents. 

Value  per 

pound, 

cents. 

Short 
line. 

Route 
traversed. 

Short 
line. 

Route 
traversed. 

Palm-kernel  oil,  New  Or- 
leaos-Kaasas  City 

Cottoasewi  oil.  New  Or- 
leans-Kansas City 

Palm-kernel  oil,  New  Or- 
leans-Buffalo  

66,070 
66,070 
49,969 
49,969 

41 
30 
59 
43 

1270.89 
198.21 
294.82 
214.87 

868 

868 

1,281 

1,281 

953 

953 

1,452 

1,452 

31.21 
22.83 
23.01 
16.77 

28.42 
20.60 
20.30 
14.79 

14.16 

14.876 

17.25 

Cottonseed  oil,  New  Or- 
leans-Buffalo  

18.876 

PALM-KERNEL  MEAL. 

Reparation  is  asked  on  carloads  of  this  commodity  shipped  by 
complainant  Southport  Mill,  Limited,  from  New  Orleans,  34  to 
Peoria,  28  to  Morris,  and  1  to  Decatur,  all  in  the  state  of  Illinois, 
and  14  to  Cedar  Rapids,  Iowa.  The  shipinents  to  the  Illinois  destina- 
tions were  governed  by  the  southern  classification  and  charges  were 
collected  on  basis  of  the  class  D  rate  of  29  cents.  There  was  con- 
temporaneously applicable  on  cottonseed  meal  a  commodity  rate  of 
22  cents.  On  May  10, 1918,  the  rate  on  palm-kernel  meal  was  reduced 
to  24.5  cents,  and  on  June  25,  1918,  it  was  increased  to  30.5  cents. 
On  March  1,  1919,  the  rate  on  cottonseed  meal,  which  had  been  in- 
creased to  27.5  cents  on  June  25, 1918,  was  made  applicable  to  palm- 
kernel  meal.  In  the  following  table  the  earnings  on  like  quantities 
of  cottonseed  meal  and  palm-kernel  meal  are  compared,  Peoria  being 
taken  as  typical  of  the  three  Illinois  destinations: 
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Average 
load. 

Rate. 

Revenue 
per  car. 

Distance,  miles. 

Car-mile  eornlngRy 
cents. 

Vahiepv 

Short 
line. 

Route 
traversed. 

Short 
IUm. 

Route 
traversed. 

ton- 

Palm-kernel  meal.  New 
Orleans-Cedar  Rapids.. 

Cottonseed   meal.   New 
Orle-ans-Cedar  Rapids. . 

Palm-kernel  meal,  New 
Orleans-Peoria 

66,450 
66,4.50 
57,680 
57,680 

40 

29 

.29 

22 

1265.80 
192.71 
167.27 
126.89 

1,021 

1,021 

839 

839 

1,296 
1,296 
1,142 
1,142 

26.04 
18.87 
19.94 
15.12 

20.51 
14.  g7 
14.65 
11.11 

t40.ao 

51.80 
32.00 

Cottonseed    meal,    New 
Orleans-Peoria 

51.90 

The  shipments  to  Cedar  Rapids  were  governed  by  the  western 
classification  and  were  charged  the  class  B  rate  of  40  cents.  At  the 
same  time  there  was  in  effect  on  cottonseed  meal  a  commodity  rate  of 
29  cents  and  reparation  is  asked  on  that  basis.  On  June  25, 1918,  the 
rate  on  palm-kemel  meal  was  increased  to  50  cents  and  on  cottonseed 
meal  to  36.5  cents.  On  March  1, 1919,  the  rate  of  36.5  cents  was  made 
applicable  also  to  palm-kemel  meal.  The  following  table,  compiled 
from  an  exhibit  introduced  by  witness  for  complainants,  shows  the 
average  earnings  on  the  cars  of  palm-kemel  meal,  the  average  loading 
of  which  was  66,450  pounds,  as  compared  with  earnings  on  similar 
quantities  of  competing  products,  although  it  appears  that  the 
average  loading  of  the  palm-kernel  meal  was  greatly  in  excess  of  the 
average  loading  of  other  commodities  named.  Rates  used  are  those 
in  force  during  the  period  of  movement. 


Commodity. 

Rate. 

Revenue 
per  car. 

Car-mile  earnings, 
cents. 

value 
per  ton. 

Short 
line. 

Route 
traversed. 

Palm-kemel  meal 

40 
29 
29 
25 
25 

1265.80 
192.71 
192.71 
166.13 
166.13 

26.04 
18.87 
IS.  87 
16.29 
16.29 

20.51 
14.87 
14.  R7 
12.82 
12.82 

S40.00 

Cottonseed  meal 

51.80 

P^uiut  meal     

58.80 

Rice  bran    

40.00 

Rice  Dolish 

87.00 

On  September  25,  1916,  the  cottonseed-meal  rating  from  New 
Orleans  to  points  in  Illinois  and  Iowa  was  made  applicable  on  palm- 
kernel  meal,  but  on  September  8, 1917,  shortly  prior  to  the  date  these 
shipments  moved,  the  rates  on  palm-kemel  meal  were  increased  to 
the  class  D  basis.  The  carriers  assert  that  palm-kernel  meal  was 
first  put  on  the  cottonseed  basis  because  of  representations  that  it 
was  a  fertilizer  and  that  when  it  was  later  found  that  palm-kemel 
meal  was  valuable  only  as  an  animal  food  it  was  placed  on  the  "  feed  '' 
basis.  Complainants  assert  that  they  were  the  only  producers  of 
palm-kernel  meal  in  the  south  and  that  no  such  representations  were 

65 1.  C.  C. 


SOUTHPORT  MILL  V.  DIRECTOR  GENERAL. 


159 


made  by  them.  In  any  event  it  appears  that  the  cottonseed-meal 
rates  from  New  Orleans  to  the  destination  territory  here  involved 
were  not  lower  than  the  rates  on  peanut  meal,  rice  bran,  rice  polish, 
and  other  products  used  for  animal  feeding,  some  of  which  were  of 
considerably  greater  value  than  palm-kernel  meal. 

CX)PRA  OIL. 

One  shipment  of  refined  copra  oil  in  barrels  was  made  from  New 
Orleans  to  St.  Louis,  six  shipments  of  refined  oil  in  barrels  and  in 
tank  cars  from  New  Orleans  to  Chicago,  two  shipments  in  tank  cars 
from  New  Orleans  to  Kansas  City,  two  shipments  of  crude  copra 
oil  in  tank  cars  from  Baton  Rouge  to  Chicago,  and  numerous  ship- 
ments from  New  Orleans  to  Brooklyn,  N.  Y.,  and  Jersey  City  and 
Babbitt,  N.  J.  The  shipments  to  Chicago  and  Jersey  City  will  be 
taken  as  illustrative.  In  the  following  table  comparative  earnings 
of  the  carriers  on  copra  oil  and  cottonseed  oil  are  stated,  the  weights 
shown  for  cottonseed  oil  being  the  same  as  the  average  loading  of 
the  copra  oil,  although  it  appears  that  the  average  loading  of  cotton- 
seed oil  is  less  than  that  of  copra  oil. 


Copra  oil,  New  Orleans- 
Chicago 

Cottonseed  oil.  New  Or- 
leans-Chicago  

Copra  oil.  New  Orleans- 
Jersey  City 

Cottonseed  oil,  New  Or- 
leans-Jersey City 


Weight. 


70,680 
70,680 
77,460 
77,460 


Rate. 


47 
27 
50 
44 


Revenue 
per  car. 


$332.20 
190.84 
387.30 
340.82 


Distance,  miles. 


Short 
line. 


919 

919 

1,371 

1,371 


Route 
traversed. 


919 

919 

1,651 

1,651 


Car-mile  earnings, 
cents. 


Short 
line. 


36.15 
20.77 
28.25 
24.86 


Route 
traversed. 


23.45 
20.  G4 


Value 

per 

pound, 

centa. 


20.50 
20.75 
16.75 
17.75 


When  the  shipments  of  copra  oil  were  made  to  Chicago  and  St. 
Louis  there  was  no  rating  on  refined  coconut  oil  in  the  southern 
classification ;  crude  coconut  oil  was  rated  fifth  class.  The  fifth-class 
rate  to  Chicago  was  47  cents  and  this  was  the  rate  assessed  upon  the 
shipments  to  that  destination.  There  was  contemporaneously  applic- 
able on  cottonseed  oil  a  commodity  rate  of  27  cents  which,  on 
June  25,  1918,  was  increased  to  34  cents.  On  May  1,  1918,  a  com- 
modity rate  of  32  cents  was  made  effective  on  copra  oil.  This  rate  was 
on  June  25,  1918,  increased  to  40  cents,  and  on  January  27,  1919, 
copra  oil  was  put  on  the  cottonseed-oil  basis,  34  cents. 

The  rate  charged  to  Jersey  City  was  the  fifth-class  rate  of  50  cents, 
governed  by  the  official  classification.  There  was  contemporaneously 
applicable  on  cottonseed  oil  a  commodity  rate  of  44  cents  which,  on 
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February  1,  1919,  was  made  applicable  also  to  copra  oil.  Peanut  oil 
and  soya-bean  oil  had  been  put  on  the  cottonseed-oil  basis  Jan- 
uary 15,  1917. 

COPRA  CAKE. 

Complainant  purchased  from  a  mill  at  EoUing  Fork,  Miss.,  three 
carloads  of  copra  cake  which  it  shipped  to  its  own  mill  at  New  Or- 
leans on  August  1  and  August  3,  1918.  Charges  were  collected  on 
basis  of  the  class  D  rate  of  28  cents.  At  the  same  time  there  was  in 
effect  on  cottonseed  cake  a  commodity  rate  of  14.5  cents.  The  aver- 
age loading  of  these  three  cars  was  66,010  pounds;  the  revenue  per 
car  over  the  route  of  movement,  278  miles,  was  $184.83;  the  car- 
mile  and  ton-mile  earnings  were  respectively  66.5  and  2  cents.  The 
revenue  on  a  car  of  cottonseed  cake  of  the  same  weight  would  have 
been  $95.71 ;  the  car-mile  and  ton-mile  earnings  would  have  been  34.4 
cents,  and  1  cent,  respectively.  The  value  of  copra  cake  at  the  mill 
was  $33  per  ton,  while  the  value  of  cottonseed  cake  was  $42.75  per 
ton.  There  was  no  regular  movement  of  this  commodity  between 
Boiling  Fork  and  New  Orleans.  Kates  for  the  future  are  said  to  be 
under  consideration  by  the  Atlanta  Regional  Committee. 

COPRA  MEAIi. 

Keparation  is  asked  on  13  carloads  of  copra  meal  moved  from  New 
Orleans  to  Peoria  in  March  and  April,  1918.  The  shipments  were 
governed  by  southern  classification  and  were  charged  the  class  D 
rate  of  29  cents.  At  the  same  time  there  was  in  effect  on  cottonseed 
meal  h  commodity  rate  of  22  cents.  On  March  1, 1919,  a  commodity 
rate  of  27.5  cents  was  made  applicable  on  shipments  of  both  commodi- 
ties. The  situation  here  presented  does  not  differ  materially  from 
that  considered  earlier  in  this  report  as  to  shipments  of  palm-kernel 
meal  to  the  same  destination.  The  average  loading  of  these  13  ship- 
ments was  39,725  pounds;  the  revenue  per  car  over  the  I'oute  of  move- 
ment, 839  miles,  was  $115.20,  and  the  car-mile  earnings  12.54  cents. 
The  earnings  on  a  car  of  cottonseed  meal  of  the  same  weight  would 
have  been  $87.40  and  10.42  cents,  respectively.  The  copra  meal  was 
valued  at  $45  and  the  cottonseed  meal  at  $51.90  per  ton. 

Numerous  exhibits  were  filed  by  defendants  in  an  effort  to  prove 
that  the  rates  charged  were  not  unreasonable.  Comparisons  are  made 
with  class  and  commodity  rates  to  Atlanta,  Augusta,  and  Birming- 
ham, and  with  commodity  rates  on  scrap  iron,  lumber,  and  molasses, 
from  New  Orleans  to  Peoria.  The  rate  applied  on  copra  oil  from 
New  Orleans  to  Jersey  City  is  compared  with  rates  on  cottonseed 

oil  from  Dallas  and  Waco,  Tex.,  to  Chicago,  and  with  rates  on 
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other  commodities  in  different  sections  of  the  country.  These  com- 
parisons are  of  little  probative  force.  Curry  cfe  Whyte  Go.  v.  D.  <& 
I,  R.  R.  R.  Co.<f  30  I.  C.  C,  1,  10.  Defendants  stress  the  fact  that  the 
volume  of  cottonseed  products  transported  is  far  in  excess  of  that  of 
complainants'  products.  The  products  of  the  cottonseed-crushing 
season  of  1916-1917  were  in  excess  of  4,000,000  tons  and  moved  from 
mills  widely  distributed  throughout  the  south.  The  record  shows 
that  during  the  year  1917  less  than  125,000  tons  of  copra  were  im- 
ported and  that  this  commodity  was  being  crushed  at  only  14  mills 
in  the  south.  So  recent  is  the  development  of  this  industry  that  it 
was  not  until  September  8,  1917,  that  copra  meal  was  given  a  rating 
in  the  southern  classification.  So  far  as  the  record  indicates  there 
are  only  two  concerns  in  the  country  engaged  in  crushing  palm 
kernels  and  it  appears  that  the  mills  of  those  concerns  have  crushed 
less  than  25,000  tons  since  1914  when  they  commenced  that  work. 
During  the  latter  part  of  the  war  with  Germany,  however,  the  im- 
portation of  palm  kernels  was  temporarily  discontinued.  Cotton- 
seed has  a  tendency  to  heat  and  deteriorate  rapidly.  For  that  reason 
the  crushing  of  the  cottonseed  crop  must  be  accomplished  by  the 
southern  mills  within  a  few  months  after  picking.  In  order  that 
their  mills  might  not  remain  idle  during  the  remainder  of  the  year 
the  owners  thereof  have  actively  sought  other  commodities  which 
might  be  handled  by  the  same  machinery  and  thus  prolong  the  op- 
erating season.  Furthermore,  the  ravages  of  the  boll  weevil  have 
caused  a  cutting  down  of  the  cotton  acreage  in  certain  sections  of  the 
south  and  substitutes  for  cottonseed  must  be  found  to  keep  the  mills 
going  throughout  the  year.  The  carriers,  in  recognition  of  these  con- 
ditions and  of  the  competitive  nature  of  the  commodities,  have  put 
copra  and  palm-kernel  products  on  the  same  basis  as  cottonseed 
products.  This  action  on  their  part  is  not  necessarily  an  admission 
that  the  higher  rates  charged  were  unreasonable  or  unduly  preju- 
dicial. They  must  be  viewed  in  the  light  of  all  the  circumstances 
and  conditions  existing  at  the  time  of  movement.  The  test  of  rea- 
sonableness must  be  applied  by  reference  to  and  upon  consideration 
of  all  the  pertinent  facts,  circumstances,  and  conditions  affecting  the 
rates  in  effect  at  the  particular  time.  Anadarko  Cotton  Oil  Co.  v. 
A.,  T.  (&  S.  F.  Ry.  Co.,  20  I.  C.  C,  43,  49. 

The  position  of  the  complainants  is  that  the  rates  charged  were 
unreasonable  and  unjust  and  unduly  prejudicial.  While  it  has  not 
been  shown  that  complainants  were  damaged  as  a  result  of  any 
undue  prejudice  that  may  have  existed,  the  record  is  replete  with 
evidence  bearing  upon  the  issue  of  unreasonableness.  Defendants 
assert  that  the  relatively  smaller  volume  of  tonnage  justified  the 
application  of  the  rates  charged  on  complainants'  products.    We 
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have  said  in  numerous  cases  that  volume  of  tonnage  is  an  important 
element  in  the  determination  of  reasonable  rates;  but  we  have 
repeatedly  held  that  that  element  is  only  one  of  many  that  must  be 
considered.  Of  no  less  importance  are  the  items  of  car  loading, 
value,  car-mile  earnings,  similarity  of  transportation  conditions,  and 
general  transportation  characteristics  of  the  commodities.  It  is 
abundantly  ^hown  in  these  cases  that  complainants'  products  are 
substantially  similar  in  every  respect  to  the  commodities  with  which 
complainants'  comparisons  are  made;  that  the  value  of  complain- 
ants' products  is  less  than  that  of  similar  products  of  cotton  seed; 
and  that  the  average  loading  of  the  shipments  as  to  which  reparation 
is  asked  was  considerably  greater  than  the  average  loading  of  cotton- 
seed products. 

Upon  consideration  of  all  the  facts  of  record  we  find  that  the  rates 
charged  were  unjust  and  unreasonable  to  the  extent  they  exceeded  the 
rates  contemporaneously  applicable  on  similar  products  of  cotton 
seed;  that  complainants  made  the  respective  shipments  described 
and  paid  and  bore  the  charges  thereon;  that  they  have  been 
damaged  to  the  extent  that  the  charges  paid  exceeded  those  herein 
found  reasonable;  that  complainant  Southport  Mill,  Limited,  is 
entitled  to  reparation  in  the  sum  of  $5,865.23,  with  interest;  and 
that  complainant  Terminal  Oil  Mill  Company  is  entitled  to  repara- 
tion in  the  sum  of  $5,229.05,  with  interest.  An  appropriate  order  will 
be  entered. 
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No.  10441.^ 

WILLIAM  VOLKER  &  COMPANY 

V, 

DIRECTOR  GENERAL,  ATCHISON,  TOPEKA  &  SANTA  FE 

RAILWAY  COMPANY,  ET  AL. 


Submitted  August  11,  1919,    Decided  September  SO,  1919 


Rate  for  the  transportation  of  congoleum  from  eastern  points  to  Denver,  Colo., 
found  to  have  been  and  to  be  unreasonable  to  the  extent  it  exceeded  or 
may  exceed  the  rate  contemporaneously  in  effect  on  linoleum  and  other 
floor  coverings  between  the  same  points.    Reparation  awarded. 

R.  M.  Neilaon  for  complainant. 
Henry  G.  Herhel  for  defendants. 

Report  of  the  Commission. 

Division  2,  Commissioners  Clark,  Daniels,  and  Woollet. 

Clark,  Commissioner: 

With  certain  modifications  which,  from  our  examination  of  the 
record,  appear  necessary,  this  report  is  based  upon  the  facts  set  forth 
in  a  report  proposed  by  the  examiner  which  was*served  upon  the 
parties  and  to  which  no  exceptions  were  filed.  The  case  was  sub- 
mitted on  the  record  made  at  the  hearing. 

It  is  alleged  that  the  rate  on  congoleum,  in  straight  carloads  and  in 
mixed  carloads  with  similar  commodities,  from  Philadelphia,  Pa., 
and  other  eastern  points  to  Denver,  Colo.,  and  other  western  points, 
was  and  is  unreasonable  and  unduly  prejudicial  by  comparison  with 
the  contemporaneous  rates  on  oil  cloth,  linoleum,  wood-grain  flooring, 
and  cork  carpet,  in  straight  or  mixed  carloads,  from  and  to  the  same 
points.  The  establishment  of  reasonable  rates  for  the  future  and 
reparation  on  four  shipments  of  congoleum,  in  straight  carloads, 
which  moved  from  Philadelphia  and  Marcus  Hook,  Pa.,  to  Denver 
within  the  statutory  period  are  asked. 

Congoleum,  or  asphalted  paper  felt,  is  described  in  the  record  as  a 
felt-base  linoleum.  It  is  manufactured  of  felt  saturated  with 
asphaltum  oil,  coated  on  the  back  with  a  water-proofing  paint,  and 

» This  report  also  embraces   No.    10441    (Sub-No.    1),    William   Volker   &   Company    v. 
Director  General,  Atchison,  Topeka  &  Santa  Fe  Railway  Company,  et  al. 
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on  the  front  with  a  heavy  covering  of  paint.  The  designs  and  pat- 
terns, similar  to  those  used  on  linoleum,  are  then  stamped  therecm. 
The  use  of  congoleum  is  the  same  as  that  of  linoleum.  In  addition,  it 
is  manufactured  in  an  imitation  hardwood  finish,  which  is  used  as 
a  border  for  rugs.  It  is  of  less  value  than  the  ordinary  linoleum,  and 
is  frequently  shipped  in  mixed  carloads  with  linoleum  and  other  floor 
coverings.    Rates  are  stated  in  amounts  per  100  pounds. 

The  rate  charged  on  the  shipments  in  question  was  the  combination 
of  the  fourth-class  rate  to  the  Mississippi  River  and  the  third-clasB 
rate  beyond,  amounting  to  $1.34.  The  contemporaneous  rate  aa 
linoleum,  oil  cloth,  wood-grain  flooring,  and  cork  carpet  was  $1.02, 
and  was  published  as  a  through  rate.  The  rate  now  applicable  on 
congoleum  is  $1.57,  which  is  the  combination  on  Chicago.  The  rate  on 
linoleum  and  the  other  articles  named  is  now  $1.37^.  Congoleum  is 
now  included  in  tariffs  applying  west  of  the  Mississippi  River  and 
Chicago  at  the  rate  applicable  on  the  other  articles  referred  to,  but 
the  through  rate  claimed  has  not  been  made  applicable  to  congoleum 
although  it  appears  that  authority  to  do  so  was  conveyed  to  carriers 
under  federal  control  by  the  Director  General's  freight-rate  authority 
No.  6203  of  April  5,  1919,  and  defendants  not  under  federal  contrcj 
have  expressed  their  willingness  to  concur  in  the  proposed  change. 
Complainant's  claim  for  reparation  is  not  opposed  by  defendants. 

Upon  all  the  facts  of  record  we  find  that  the  rate  of  $1.34  appli- 
cable on  these  shipments  was  unreasonable  to  the  extent  it  exceeded 
$1.02,  that  the  present  rates  for  the  transportation  of  congoleum,  in 
straight  carloads,  or  in  mixed  carloads  with  oilcloth,  lineoleum,  wood- 
grain  flooring,  and  cork  carpet,  from  points  in  Atlantic  seaboard 
territory  to  western  points  are,  and  for  the  future  will  be,  unrea- 
sonable to  the  extent  that  they  exceed,  or  may  exceed,  the  rates  con- 
temporaneously maintained  by  defendants  from  and  to  the  same 
points  on  the  commodities  named  in  straight  or  mixed  carloads. 
We  further  find  that  complainant  made  the  shipments  as  described 
and  paid  and  bore  the  charges  thereon ;  that  it  has  been  damaged  to 
the  extent  of  the  difference  between  the  charges  paid  and  those  that 
would  have  accrued  at  the  rate  herein  found  reasonable;  and  that 
it  is  entitled  to  reparation,  with  interest.  The  exact  amount  of 
reparation  due  can  not  be  determined  on  this  record,  and  com- 
plainant should  prepare  statements  showing  the  details  of  the  ship- 
ments in  accordance  with  rule  V  of  the  Rules  of  Practice,  also 
specifying  the  dates  on  which  the  charges  were  paid,  which  state- 
ments should  be  submitted  to  the  defendants  for  verification.  Upon 
receipt  of  statements  so  prepared  and  verified  we  will  consider  the 
entry  of  an  order  awarding  reparation, 
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In  view  of  the  fact  that  arrangements  are  under  way  to  reduce  the 
rate  on  congoleum  to  the  basis  applicable  on  linoleum  and  the  other 
floor  coverings  mentioned,  no  order  for  the  future  will  now  be 
entered.  Defendants  will  be  expected  to  establish  rates  herein  found 
reasonable  within  60  days  from  the  date  of  service  of  this  report, 
failing  in  which  the  matter  may  be  brought  to  our  attention  for 
appropriate  action. 


^•••^ 


No.  9794. 
F.  H.  COULTER  ET  AL. 

V. 

CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAILWAY 
COMPANY,  DIRECTOR  GENERAL,  ET  AL. 


Submitted  April  15,  1919.    Decided  September  26,  1919. 


So  long  as  provision  is  made  in  defendants'  tariffs  for  the  transportation  of 
hogs,  sheep,  and  goats,  in  double-deck  cars  from  points  on  defendants* 
lines  in  South  Dakota,  such  tariffs  should  provide  that  if  a  double-deck  car 
is  ordered  and  in  lieu  thereof  two  single-deck  cars  are  furnished  for  the 
convenience  of  the  carrier,  they  may  be  used  at  the  rate  and  minimum 
weight  applicable  to  the  double-deck  car,  provided  a  period  of  six  days 
Is  allowed  the  carriers  in  which  to  furnish  the  car  ordered. 

Oliver  E.  Sweety  E.  M.  Hendricks^  and  F,  H.  Coulter  for  com- 
plainant and  interveners. 
J.  N.  Davis  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 

By  Division  3 : 

By  complaint  filed  July  19,  1917,  complainants  allege  that  defend- 
ants' tariffs  are  imreasonable  in  failing  to  provide,  in  connection  with 
rates  for  the  transportation  of  hogs,  sheep,  and  goats  from  points 
in  South  Dakota  to  live-stock  markets  in  other  states,  that  when  a 
double-deck  car  is  ordered  and  for  the  convenience  of  the  carrier 
two  single-deck  cars  are  furnished  in  lieu  thereof,  the  shipment  will 
be  subject  to  the  rate  and  minimum  weight  prescribed  for  the  double- 
deck  car  ordered.  They  pray  a  rule  to  that  effect  for  the  future  and 
complainant  Coulter  seeks  reparation  on  one  shipment  of  hogs  made 
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July  8,  1916.     By  supplemental  complaint  filed  prior  to  the  hearing, 
the  Director  General  of  Railroads  was  made  a  party  defendant. 

Complainants  testify  that  the  live-stock  industry  is  one  of  the  prin- 
cipal occupations  of  the  people  of  South  Dakota,  who  ship  large  quan- 
tities of  sheep  and  hogs  as  well  as  of  cattle  to  various  live-stock  mxr- 
kets ;  that  in  the  shipment  of  small  live  stock  the  use  of  double-deck 
cars  is  advantageous  to  both  shippers  and  carriers,  but  that  on  many 
occasions  when  double-deck  cars  are  ordered  the  carriers  are  unable  or 
unwilling  to  furnish  them  and  furnish  in  lieu  thereof  two  single-deck 
cars. 

Rates  on  hogs,  sheep,  and  goats  in  single  and  double  deck  cars  are 
published  from  many  points  on  the  lines  of  defendants  to  various 
markets,  although  from  some  points  on  the  lines  of  some  of  the  de- 
fendants no  rates  are  published  on  hogs  in  double-deck  cars.  The 
rates  are  the  same,  when  published,  but  the  minimum  weight  provided 
in  connection  with  single-deck  cars  36  feet  in  length  is  17,000  pounds 
on  hogs  and  12,000  on  sheep,  and  the  minimum  weight  in  connection 
with  double-deck  cars  of  the  same  length  is  22,000  pounds.  On  a  ship- 
ment of  22,000  pounds  of  sheep  from  certain  stations  to  South  St 
Paul,  Minn.^  for  example,  the  excess  in  charges  on  two  single-deck 
cars  over  those  on  a  double-deck  car  is  from  $4.40  to  $17.20  per  car, 
and  on  shipments  of  hogs  the  excess  is  from  $26.40  to  $50.40  per  car. 
In  addition  the  terminal  charges  on  two  single-deck  cars  are  more 
than  on  one  double-deck  car. 

The  testimony  was  confined  for  the  most  part  to  conditions  sur- 
rounding the  shipment  of  hogs.  Fat  hogs  can  probably  be  loaded  in 
sfhgle-deck  cars  to  the  minimum  provided,  but  complainants  testify 
that  there  is  some  difficulty  in  loading  stock  hogs  for  feeding  in  single- 
deck  cars  to  the  minimum  of  17,000  pounds,  ordinary  shipments  aver- 
aging 13,000  or  14,000  pounds,  and  double-deck  cars  can  be  loaded 
without  difficulty  to  more  than  the  minimum  provided. 

Special  expedited  live-stock  trains  are  run  from  points  on  defend- 
ants' lines  to  live-stock  markets,  in  some  cases  on  one  day  and  in  others 
on  two  days  in  each  week,  and  because  of  slow  movement  in  ordinary 
trains  practically  all  shipments  are  made  on  these  days.  It  is  urged 
that  stock  constituting  less  than  a  carload  which  could  be  included  in 
a  double-deck  car  must  be  held  over  to  a  subsequent  date,  or  shipped  as 
a  separate  carload  with  charges  based  on  the  minimum  weight  pro- 
vided for  that  car.  Estimates  were  made  indicating  that  perhaps  25 
per  cent  or  more  of  the  shipments  would  be  made  in  double-deck  cars 
if  obtainable.  It  was  represented  that  the  use  of  a  double-deck  car 
is  particularly  advantageous  in  shipping  stock  which  remains  at  the 
shipping  point  at  the  end  of  a  shipping  day,  and  on  special  orders  for 
a  definite  number  and  weight  of  hogs. 
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In  Cleveland  Provision  Co.  v.  A.  A.  R.  R.  Co.^  50  I.  C.  C,  293,  we 
found  that,  so  long  as  the  defendants  have  provision  in  their  tariffs 
for  the  use  of  double-deck  cars,  their  tariffs  should  also  provide  that, 
when  a  double-deck  car  is  ordered  and  for  the  convenience  of  the 
carriers  two  single-deck  cars  are  furnished,  the  charges  for  the  latter 
should  be  at  the  rate  and  minimum  weight  for  the  doublft-deck  car 
ordered,  provided  two  days'  notice  has  been  given  by  the  shipper  of 
his  desire  to  use  a  car  of  the  size  ordered ;  but  that  the  record  failed 
to  disclose  any  necessity  for  the  rule  at  other  than  primary  markets. 

The  rule  has  been  established  in  connection  with  rates  from  the 
primary  markets,  and  such  a  rule,  though  not  general  in  its  applica- 
tion to  all  stations,  is  also  provided,  in  connection  with  rates  from 
country  stations  in  this  and  contiguous  sections,  on  sheep  to  a  con- 
siderable extent  and  on  hogs  to  a  less  extent.  Complainants  ask 
that  in  order  to  afford  them  an  equal  opportunity  with  other  ship- 
pers the  same  rule  should  be  provided  from  their  stations. 

The  defendants  urge  that  single-deck  cars  are  standard  and  move 
the  bulk  of  the  traffic ;  that  double-deck  cars  are  heavier,  their  cost  of 
construction  and  upkeep  greater,  and  their  life  shorter;  that  of  the 
stock  cars  owned  by  the  carriers  operating  in  South  Dakota  15  per 
cent  are  double-deck  cars ;  that  the  restricted  use  to  which  double-deck 
cars  can  be  put  increases  the  empty-car  mileage,  which  in  some  in- 
stances exceeds  the  loaded-car  mileage;  that  the  movement  of  live 
stock  from  country  stations  is  not  an  all-the-year  movement;  and 
that  to  increase  the  supply  of  double-deck  cars  would  add  to  that  class 
of  equipment,  which  lies  idle  for  a  portion  of  the  year. 

It  is  further  urged  that  the  rule  would  be  subject  to  abuse  in  en- 
abling shippers  to  use  two  cars  for  a  shipment  which  should  be  loaded 
in  one,  thereby  unnecessarily  depleting  the  supply  of  cars,  and  neces- 
sitating switching  and  other  terminal  services  on  two  cars  instead  of 
one. 

They  contend  that  there  is  not  the  same  necessity  for  the  applica- 
tion of  the  rule  from  country  stations  as  from  primary  markets, 
which  are  located  largely  at  division  points  where  car-storage  facili- 
ties are  better,  the  movement  larger  and  more  regular,  the  tonnage 
adaptable  to  double-deck  cars  greater,  and  the  use  more  advantageous 
than  at  country  stations,  from  which  by  far  the  larger  movement  is  in 
single-deck  cars,  and  the  demand  for  double-deck  cars  light.  At 
many  of  these  stations  facilities  for  loading  double- deck  cars  are 
not  provided. 

They  further  contend  that  the  rates  on  live  stock  are  low,  and  that 
on  shipments  handled  in  two  single-deck  cars  at  the  minimum  of  a 
double-deck  car  the  earnings  per  car-mile  would  be  nearly  cut  in  two, 
and  from  representative  points  to  Chicago  would  be  from  6  to  9 
cents. 

55  I.  C.  C. 


168  mTERSTATE  COMMERCE  COMMISSION  REPORTS. 

Complainants  contend,  however,  that  defendants  are  not  warranted 
in  assuming  that  either  the  double-deck  or  two  single-deck  cars  will 
be  loaded  only  to  the  minimum  provided ;  that  the  rule  is  intended  not 
so  much  to  compel  carriers  to  furnish  two  single-deck  cars  in  place 
of  a  double-deck  car,  as  to  insure  the  supply  of  .'i  double-deck  car  when 
ordered ;  that  there  is  no  showing  that  the  revenue  on  a  double-deck 
car  is  not  adequate;  that,  distance  considered,  the  earnings  on  a 
double-deck  car  are  reasonable ;  that  the  reduction  in  revenue  which 
the  carriers  would  suffer  when  two  single-deck  cars  are  furnished 
instead  of  the  double-deck  car  ordered  also  shows  the  penalty  which 
the  shipper  is  compelled  to  pay  when  a  double-deck  car  is  ordered 
and  not  furnished. 

While  defendants  represent  that  during  a  portion  of  the  year  tiiQ 
supply  of  double-deck  cars  is  not  sufficient  to  meet  the  demand,  they 
admit  that  such  cars,  when  furnished,  are  more  efficient  means  of 
transportation,  and  intimate  that  at  least  during  a  portion  of  the 
shipping  season  there  is  a  sufficient  supply  to  fill  orders  provided  a 
reasonable  time  is  allowed. 

Defendants  further  show  that,  although  the  minimum  on  hogs  in 
single-deck  cars  from  South  Dakota  to  live-stock  markets  is  17,000 
pounds,  the  same  as  the  minimum  from  points  in  southwestern  terri- 
tory, the  minimum  on  a  double-deck  car  from  South  Dakota  is  22,000 
pounds,  while  the  corresponding  minimum  in  southwestern  territory 
is  34,000  pounds. 

They  also  urge  that  the  minimum  on  the  single-deck  car  can  be 
loaded,  and  that  the  crux  of  the  complaint  is  the  greater  ease  with 
which  the  minimum  on  the  double-deck  car  can  be  loaded:  but  so 
long  as  they  publish  rates  on  double-deck  cars  with  a  low  minimunt 
the  shippers  have  the  right  to  demand  such  equipment  or  its 
equivalent. 

Complainants  admit  that  more  time  is  needed  to  furnish  a  double 
deck  car  at  country  stations  than  at  terminal  or  primary  markets. 
Complainants  suggest  a  notice  of  three  days  at  country  stations,  and 
the  carriers  ten  days  or  two  weeks.  Upon  request  for  double-deck 
cars  at  country  stations  cars  must  ordinarily  be  brought  from  the 
points  where  they  are  stored,  usually  division  points  at  which  pri- 
mary markets  are  located.  It  is  true  that  by  direct  train  service  cars 
could  be  moved  from  such  sources  in  a  comparatively  short  time,  but 
additional  time  is  consumed  in  locating  empty  cars  which  can  be 
used  and,  at  times,  cars  are  brought  from  comparatively  distant 
points. 

We  find  that,  so  long  as  the  defendants  make  provision  in  their 
tariffs  for  the  use  of  double-deck  cars  for  the  transportation  of  hogs, 
sheep,  and  goats  from  points  on  their  lines  in  South  Dakota,  they 
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should  provide  that  when  such  a  car  is  ordered  and  for  the  conven- 
ience of  the  carrier  two  single-deck  cars  are  furnished,  the  charges 
for  the  latter  should  be  at  the  rate  and  minimum  weight  applicable  to 
the  double-deck  car  ordered,  provided  that  six  days'  notice  has  been 
given  by  the  shipper  of  his  desire  to  use  a  double-deck  car  of  the 
size  ordered. 

On  the  shipment  upon  which  reparation  is  sought  notice  to  the 
carriers  was  given  but  two  days  prior  to  the  date  of  shipment,  and 
reparation  is  denied. 

No  order  will  be  entered  at  this  time.  If  the  tariffs  of  defendants 
are  not  brought  into  conformity  with  our  conclusion  herein  within 
60  days  from  the  service  of  this  report  the  matter  may  be  again 
brought  to  our  attention  for  appropriate  action. 
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No.  10400. 

GEORGE  C.  HOLT  ET  AL.,  RECEIVERS  OF  AETNA 

EXPLOSIVES  COMPANY, 

V. 

DIRECTOR  GENERAL,  NEW  YORK  CENTRAL  RAILROAD 

COMPANY,  ET  AL. 


Submitted  May  5,  1919,    Decided  September  25,  1919. 


Rate  of  99  cents  per  100  pounds  legally  applicable  on  shipments  of  Ivory-nut 
shavings,  in  carloads,  from  Rochester,  N.  Y.,  to  North  Birmingham,  Ala., 
found  to  have  been  unreasonable  to  the  extent  that  it  exceeded  58  centa 
Reparation  awarded. 

Edward  E.  Miller  for  complainants. 
Clavdian  B.  Northrop  for  defendants. 

Report  op  the  Commission. 

Division  8,  Commissioners  Hall,  Daniels,  and  Eastman. 

By  Division  8 : 

Complainants  are  George  C.  Holt  and  Benjamin  B.  Odell,  as  re- 
ceivers of  the  Aetna  Explosives  Company,  a  corporation  engaged  in 
the  manufacture  of  explosives.  By  complaint  filed  January  9,  1919, 
they  seek  reparation  on  two  carloads  of  ivory-nut  scrap  or  shavings 
shipped  from  Rochester,  N.  Y.,  to  North  Birmingham,  Ala.,  in  April 
and  June,  1917,  alleging  that  the  rates  charged  were  unreasonable. 
Rates  hereinafter  stated  are  in  amounts  per  100  pounds. 

The  shipments,  which  were  in  bags,  moved  over  the  New  York 
Central,  Pennsylvania,  and  Washington  Southern  railways  to  Poto- 
mac Yard,  Va.,  and  the  Southern  Railway  beyond.  The  rate 
legally  applicable  was  a  third-class  any-quantity  rate  of  99  cents, 
governed  by  the  southern  classification.  The  first  shipment  weighed 
39,600  pounds,  and  charges  were  collected  thereon  in  the  sum  of 
$525.35,  at  a  first-class  any-quantity  rate  of  $1.33,  governed  by  the 
southern  classification  and  applicable  on  cocoa  dust.  This  shipment 
therefore  was  overcharged  34  cents  per  100  pounds,  or  $134.30.  The 
other  shipment  weighed  60,360  pounds,  and  charges  were  collected  in 
the  sum  of  $597.56,  at  the  applicable  rate.  Upon  complainants'  ap- 
plication to  the  Southern  Classification  Committee  for  a  lower  rating 
on  the  commodity,  and  effective  September  8, 1917,  a  carload  rating  of 

sixth  class,  minimum  36,000  pounds,  was  established.    The  sixth-class 
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rate  in  effect  from  Eochester  to  North  Birmingham  when  the  ship- 
ments moved  was  58  cents,  and  complainants  ask  reparation  on  that 
basis. 

The  vegetable  ivory  nut  is  the  product  of  a  palm  tree  which  is 
found  along  the  River  Nile.  This  nut  is  used  chiefly  in  the  manu- 
facture of  buttons,  and  the  shavings  are  produced  in  the  operation 
of  turning  the  buttons.  These  shavings  are  used  by  complainants  as 
a  substitute  for  corn  meal  in  the  manufacture  of  explosives  and  are 
claimed  to  be  superior  for  that  purpose  and  much  cheaper,  the  ship- 
ments in  question  having  cost  the  complainants  $12  per  net  ton 
f .  o.  b.  Rochester.  By  use  of  this  substitute,  corn  meal,  which  has  a 
food  value,  is  saved.  These  shipments  were  the  first  from  Rochester 
to  North  Birmingham,  but  complainants  have  received  about  four 
carloads  per  year  since,  and  regular  shipments  between  these  points 
are  contemplated.  The  majority  of  manufacturers  of  explosives 
throughout  the  country  now  use  these  shavings.  They  are  rated  fifth 
and  sixth  class,  in  carloads,  in  the  western  and  official  classifications, 
respectively. 

Defendants  consider  that  the  present  carload  rating  of  sixth  class 
is  low,  their  traffic  witness  testifying  that  the  desire  of  the  carriers 
to  encourage  the  movement  of  this  commodity,  especially  during  the 
recent  war,  had  much  to  do  with  its  adoption.  It  is  explained  that 
the  third-class  rating  was  accorded  the  shavings  as  appropriately 
related  to  the  second-class  rating  on  the  nuts.  It  is  also  pointed  out 
that  scrap  resulting  from  the  manufacture  of  celluloid  buttons  takes 
first  class  in  barrels  or  boxes,  and  that  animal  ivory  scrap  or  shavings 
are  rated  second  class.  It  is  admitted  that  complainants'  commodity 
is  much  lower  in  value.  The  small  movement  from  Rochester  to 
North  Birmingham  is  mentioned  as  justifying  a  rate  no  lower  than 
third  class. 

Upon  all  the  facts  of  record  we  find  that  the  charges  collected 
were  illegal  and  unreasonable  to  the  extent  that  they  exceeded  those 
that  would  have  accrued  at  a  rate  of  58  cents  per  100  pounds;  that 
the  shipments  were  made  as  described  and  that  complainants  paid 
and  bore  the  charges  thereon;  that  they  have  been  damaged  to  the 
extent  of  the  difference  between  the  charges  paid  and  those  that 
would  have  accrued  at  the  rate  herein  found  reasonable;  and  that 
they  are  entitled  to  reparation  in  the  sum  of  $548.72,  with  interest. 
The  Washington  Southern  Railway  was  not  made  a  party,  but  may 
join  in  the  payment  of  the  reparation  awarded. 

An  appropriate  order  will  be  entered. 

55 1. 0.  a 


172  INTERSTATE  COMMERCE  COMMISSION  REPORTS. 


No.  10374. 

WINKLE  TERRA  COTTA  COMPANY 

V. 

DIRECTOR  GENERAL,  ST.  LOUIS  SOUTHWESTERN 

RAILWAY  COMPANY,  ET  AL. 


Buhmitted  March  10,  1919.    Decided  Septetnber  25,  1919. 


Rate  of  27  cents  i)er  100  pounds  on  terra  cotta  in  carloads,  from  St  Louis,  Mo., 
to  New  Madrid,  Mo.,  by  an  interstate  route,  found  to  have  been  unreason- 
able to  the  extent  that  it  exceeded  17  cents  per  100  pounds.  Reparation 
awarded. 

Z>.  F.  Smyth  for  complainant. 
C\  0.  P.  Ravsch  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 

By  Division  3 : 

Complainant  is  a  corporation  engaged  in  the  manufacture  and  sale 
of  terra  cotta  at  St.  Louis,  Mo.  By  complaint  filed  December  21, 
1918,  it  alleges  that  the  rate  charged  on  four  carloads  of  terra  cotta 
shipped  from  St.  Louis  to  New  Madrid,  Mo.,  between  March  24, 1916. 
and  August  17, 1916,  was  unreasonable,  unjustly  discriminatory,  and 
unduly  prejudicial,  and  prays  reparation  only.  The  claim  was  filed 
informally  March  1, 1918.  Rates  are  hereinafter  stated  in  cents  per 
100  pounds. 

The  shipments  aggregated  196,990  pounds,  and  moved  over  the  lines 
of  the  Missouri  Pacific  Railroad  and  Terminal  Railroad  Association 
of  St.  Louis  to  East  St.  Louis,  111.,  thence  St.  Ijouis  Southwestern 
Railway  to  destination.  Charges  were  collected  in  the  sum  of 
$531.87,  at  the  joint  class  B  rate  of  27  cents.  Reparation  is  sought 
on  the  basis  of  the  contemporaneous  class  D  rate  of  17  cents.  On 
April  1, 1917,  after  the  shipments  moved,  the  class  D  rate  of  17  cents, 
minimum  weight  36,000  pounds,  was  established  on  terra  cotta  from 
and  to  the  points  in  question,  which  rate  remained  in  effect  until  June 
25, 1918,  when  it  was  increased  to  21.5  cents  under  General  Order  No. 
28  of  the  Director  General  of  Railroads.  The  following  comparisons 
of  rates  in  effect  whfen  the  shipments  moved  are  offered  by  com- 
plainant : 
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Commodity. 

From— 

Distance. 

Rate. 

Earnings 

per 
ton-mile. 

Terracotta 

St-  T^nis.  Mo-.  to  New  If^rid 

Miles. 

1221 
431 

S200 
200 
221 

Cents. 
27 
14.5 
10.75 
8 
10 

Mills. 
24.4 

Dressed  stone 

Carthace.  Mo.,  to  New  Madrid 

6.7 

Artificial  stone 

St.  Louis.  Mo.,  to  New  Madrid 

10.8 

Dressed  stone      

Distance  rates  over  the  St.  L.  S.  W 

8.01 

Do 

do 

9 

•  Via  St.  Louis  Southwestern. 


*  Via  St.  Louis-San  Francisco  and  St.  Louis  &  MissouriSouthem. 


Complainant  testified  that  the  value  of  terra  cotta  is  about  the 
same  as  artificial  stone.  The  l7-cent  rate  would  yield  15.4  mills 
per  ton-mile.  The  car-mile  earnings,  based  on  49,247  pounds,  the 
average  weight  of  the  shipments,  were  60  cents,  and  on  the  basis  of 
the  17-cent  rate  would  have  been  38  cents.  The  average  ton-mile 
revenue  of  the  St.  Louis  Southwestern  Railway  for  the  year  ended 
December  31,  1917,  was  12  mills,  and  the  average  car-mile  revenue 
for  the  same  period  was  23  cents. 

Complainant  further  urges  that  terra  cotta  is  regularly  sold  in 
competition  with  artificial  stone  and  building  stone ;  that  it  is  manu- 
factured in  the  same  general  manner  as  artificial  stone;  that  the 
southwestern  carriers  have  generally  recognized  this  fact  by  author- 
izing class  D  rates  upon  terra  cotta  into  Arkansas  and  Oklahoma; 
and  that  a  lower  scale  of  rates  is  maintained  into  Texas. 

Defendants  directed  attention  to  the  fact  that  New  Madrid  is 
located  in  the  extreme  southeastern  corner  of  Missouri  and  that  the 
route  of  movement,  while  partly  over  the  main  line  of  the  St.  Louis 
Southwestern  through  Illinois  and  Missouri,  includes  two  branch- 
line  hauls,  one  from  Maiden,  Mo.,  and  another  from  Lilboum, 
Mo.,  to  New  Madrid.  Defendants'  witness  testified  that  the  reduc- 
tion of  the  27-cent  rate  on  terra  cotta  to  17  cents  on  April  1,  1917, 
from  St.  Louis  to  New  Madrid,  was  part  of  a  general  adjustment  of 
rates  on  all  classes  and  commodities  from  St.  Louis  to  points  in 
southeastern  Missouri  on  the  St.  Louis  Southwestern,  St.  Louis,  Iron 
Mountain  &  Southern,  and  St.  Louis-San  Francisco  railways,  to  con- 
form to  the  provisions  of  the  long-and-short-haul  rule  of  the  fourth 
section  of  the  act  to  regulate  commerce;  that  terra  cotta,  in  carloads, 
was  rated  class  D  under  the  Arkansas  exceptions  to  the  western  classi- 
fication, making  applicable  the  class  D  rate  of  17  cents  from  St.  Louis 
to  Piggott,  Ark.,  a  point  on  the  main  line  of  the  St.  Louis  Southwestern 
just  over  the  Missouri- Arkansas  state  line;  that  when  the  rates  to 
the  main-line  points  in  southeastern  Missouri  on  the  St.  Louis  South- 
western were  made  to  conform  to  the  fourth  section  by  observing 
the  rates  to  Arkansas  points  as  maxima,  that  carrier  voluntarily 
established  the  same  rates  to  the  branch-line  points,  largely  in  the 
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spirit  of  fairness,  although  not  required  under  the  fourth  section; 
and  that  in  consequence  of  this  adjustment  New  Madrid  was  ac- 
corded the  maximum  main-line  rate  of  17  cents  on  terra  cotta.  It 
is  further  explained  that  for  a  great  many  years  the  rates  from  St 
Louis  were  made  on  the  basis  of  the  distance  from  Carondelet,  Mo., 
7  miles  south  of  St.  Louis,  but  that  when  the  adjustment  referred 
to  was  made  the  average  distance  from  the  various  freight  stations  in 
St.  Louis  was  used,  increasing  the  distance  to  points  on  the  St.  Louis 
Southwestern  by  7  miles.  It  is  urged  that  the  rates  to  some  of  the 
points  on  account  of  the  general  adjustment  and  increased  distance 
resulted  in  increased  rates  on  some  commodities,  but  that  on  this 
particular  commodity,  because  of  the  Arkansas  exceptions  to  the 
western  classification,  the  rate  was  reduced.  Defendants  also  cite 
the  fact  that  terra  cotta  has  been  rated  class  B  in  the  western  classi- 
fication for  a  long  time,  and  they  insist  that  the  class  B  rate  is  reason- 
able. It  is  not  disclosed  whether  there  is  any  appreciable  movement 
on  the  western  classification  basis. 

Defendants'  witness  admits  that  some  adjustment  of  the  rates  on 
terra  cotta  has  been  made  on  the  basis  of  the  rates  applicable  on 
stone,  but  urges  that  it  does  not  follow  that  each  station  is  entitled 
to  such  a  basis  on  terra  cotta. 

We  find  that  the  rate  assailed  was  unreasonable  to  the  extent  that 
it  exceeded  17  cents  per  100  pounds;  that  complainant  made  the 
shipments  as  described  and  paid  and  bore  the  charges  thereon ;  that 
it  has  been  damaged  in  the  difference  between  the  charges  paid  and 
those  that  would  have  accrued  at  the  rate  herein  found  to  have  been 
reasonable;  and  that  it  is  entitled  to  reparation  in  the  sum  of 
$196.91),  with  interest.    An  appropriate  order  will  be  entered. 
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No.  10429. 

E.  E.  DELP  GRAIN  COMPANY 

V. 

DIRECTOR  GENERAL,  PENNSYLVANIA  RAILROAD 

COMPANY,  ET  AL. 


Submitted  May  S,  1919,    Decided  September  25,  1919. 


Demurrage  charges  collected  for  detention  at  Bourbon,  Ind.,  of  various  car- 
loads of  salvaged  barley  shipped  from  Brooklyn,  N.  Y.,  not  shown  to  have 
been  unreasonable  or  otherwise  unlawful.    Complaint  dismissed. 

John  R.  Cdssel  and  Latimer  P,  Smith  for  complainants. 
James  StUlwell  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hau^  Daniels,  and  Eastman. 

Bt  Division  3: 

Edmund  E.  Delp  and  August  F.  Gruber,  copartners  engaged  in 
the  wholesale  grain  business  at  Bourbon,  Ind.,  filed  this  complaint 
on  January  25,  1919,  to  recover  reparation  for  alleged  unreasonable 
demurrage  charges  collected  for  the  detention  at  Bourbon,  in  Feb- 
ruary, March,  and  April,  1918,  of  numerous  carloads  of  salvaged 
barley  shipped  from  Brooklyn,  N.  Y. 

Complainants  had  secured  from  the  Pennsylvania  Railroad  Com- 
pany, during  the  pendency  of  an  embargo,  a  permit  to  ship  to  Bour- 
bon, at  the  rate  of  one  car  per  day,  a  quantity  of  barley  which  had  been 
salvaged  from  a  fire  in  Brooklyn,  to  be  conditioned  and  sold  as  hog 
feed.  The  movement  was  wholly  over  the  Pennsylvania  Railroad 
system,  and  bills  of  lading  in  evidence  indicate  that  the  shipments  left 
Brooklyn  at  the  rate  of  one  and  two  cars  per  day.  But  many  of  the 
shipments  were  delayed  in  transit,  and  the  order  of  their  arrival 
at  Bourbon  was  irregular,  ranging  from  one  to  seven  cars  per  day. 
The  barley  having  been  wet  when  shipped,  and  having  moved  during 
a  period  when  the  weather  was  very  cold,  many  of  the  shipments 
arrived  in  a  frozen  condition,  requiring  about  a  day  and  a  half  to 
unload  in  each  instance.  Complainants  operated  under  an  average 
demurrage  agreement  with  defendant,  substantially  like  that  pro- 
vided by  the  National  Car  Demurrage  Rules;  and  the  delays  in 
unloading  were  such  that  more  debits  than  credits  accumulated. 
Complainants  admit  that  the  charges  were  legally  applicable,  but 
insist  that  they  accrued  through  no  fault  of  theirs  and  solely  because 
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of  the  bunching  of  the  deliveries,  which  rendered  it  impossible  to 
unload  all  the  shipments  within  the  free  time  provided.  Defendants 
do  not  deny  that  the  shipments  were  so  bunched,  but  attribute  the  fact 
to  congestion  of  traffic  on  their  lines. 

The  case  is  within  the  principle  of  Davis  Sewing  Machine  Co.  v. 
F.,  C,  C.  cfe  St.  L.  R.  R.  Co.,  51 1.  C.  C,  191.  In  that  case  shipments 
consigned  to  Dayton,  Ohio,  were  held  at  various  outside  points  under 
an  embargo  placed  because  of  a  flood  which  had  temporarily  demoral- 
ized railroad  transportation  in  that  city.  After  the  embargo  was 
lifted  some  of  the  shipments  arrived  so  rapidly  that  they  could  not  be 
unloaded  within  the  free  time,  and  demurrage  charges  accrued.  The 
average  demurrage  agreement,  under  which  the  complainant  in  that 
case  operated,  provided,  as  in  this  case,  that  a  shipper  electing  to  take 
advantage  of  the  average  agreement  should  not  be  exempted  from 
payment  of  demurrage  occasioned  by  bunching  of  cars.  In  dismissing 
the  complaint  we  said,  in  part: 

One  of  the  purposes  of  the  average  agreement  Is,  by  credits  for  cars  promptly 
released,  to  take  care  of  detention  caused  by  bunching  and  weather  interference. 
Alan  Wood  Iron  &  Steel  Co,  v.  P,  R.  R.  Co.,  24  I.  C.  C,  27;  Michigan  Mfrs.  Asso. 
V.  P.  M .  R.  R,  Co.,  31  I.  C.  C,  329 ;  Castner,  Curran  d  Bullitt  v.  P.  Oo.^  42  I.  a 
C,  3. 

The  Cummins  amendment  to  the  act  to  regulate  commerce,  which 
complainant  cites  as  prohibiting  any  limitation  of  liability  on  the 
part  of  a  carrier,  has  no  application  to  the  question  here  presented. 

Upon  all  the  facts  of  record  we  find  that  the  charges  assailed  are 
not  shown  to  have  been  unreasonable  or  otherwise  unlawful.  An 
order  will  be  entered  dismissing  the  complaint. 

wi.ao. 
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No.  10443. 

GEORGE  C.  HOLT  AND  BENJAMIN  B.  ODELL,  AS  RE- 
CEIVERS OF  AETNA  EXPLOSIVES  COMPANY,  INCOR- 
PORATE©, 

V. 

DIRECTOR  GENERAL,  BALTIMORE  &  OHIO  RAILROAD 

COMPANY,  ET  AL. 


Submitted  May  8,  1919,    Decided  September  25,  1919. 


Rates  on  carload  and  less-than-carload  shipments  of  high  explosives  from 
Emporium,  Pa.,  to  Ironton,  Ohio,  found  to  have  been  unreasonable  to  the 
extent  that  they  exceeded  the  first-class  and  double  first-class  rates,  re- 
spectively.   Reparation  awarded. 

WirUhrop  c&  Stimson  by  Edward  E.  Miller  for  complainants. 
A,  P.  Humhurg  and  Chas,  J,  Rixey  for  Director  General  of  Rail- 
roads. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 

By  Division  3 : 

The  receivers  of  the  Aetna  Explosives  Company,  by  complaint 
seasonably  filed,  seek  reparation  on  two  carload  shipments  and  one 
less-than-carload  shipment  of  high  explosives,  moving  from  Em- 
porium, Pa.,  to  Ironton,  Ohio,  during  July,  1916,  and  January,  1917, 
alleging  that  the  rates  charged  were  unreasonable  to  the  extent  that 
they  exceeded  the  joint  through  first-class  rate  on  the  carload  ship- 
ments and  double  that  rate  on  the  less-than-carload  shipment.  Rates 
are  stated  in  cents  per  100  pounds. 

The  carload  shipments,  aggregating  47,674  pounds,  on  which  total 
freight  charges  of  $345.87  were  paid,  and  the  less-than-carload  ship- 
ment,  weighing  4,640  pounds,  on  which  freight  charges  of  $56.33 
were  paid,  moved  over  the  Pennsylvania  and  Baltimore  &  Ohio  to 
Kenova,  W.  Va.,  thence  via  the  Norfolk  &  Western  to  destination. 
The  rate  applicable  to  the  carload  shipments  was  73.2  cents,  which 
was  the  combination  of  the  joint  first-class  rate  of  48.2  cents  pub- 
lished by  the  Pennsylvania  Railroad  from  Emporium  to  Kenova, 
and  the  25-cent  minimum  rate  of  the  Norfolk  &  Western  from  Ke- 
nova to  Ironton.  The  Norfolk  &  Western  applies  to  high  explosives 
the  first-class  rating,  carloads,  and  double  first  class,  less  than  carload, 
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with  a  proviso  naming  a  minimum  rate  of  25  cents  and  a  minimiim 
charge  of  $2.  Since  its  first-class  rate  from  Eenova  to  Ironton  is  7.9 
cents,  the  minimum  rate  is  applicable  alike  to  the  carload  and  less- 
than-carload  shipments  here  involved.  There  was  an  undercharge 
on  the  carload  shipment  of  $3.10.  Charges  w&ce  assessed  on  the  less- 
than-carload  shipment  at  the  legally  applicable  c(Hnbination  rate, 
composed  of  96.4  cents,  double  first  class  to  Kenova,  and  25  cents 
minimum  rate,  Kenova  to  Ironton.  * 

The  complainants  show  that  the  joint  through  first-class  carload 
rate  from  Emporium  to  Ironton  at  the  time  these  shipments  moved 
was  48.2  cents,  and  upon  the  authority  of  Aetna  Explosives  Co.  v. 
C.  cfe  E.  I.  R.  R.  Co.^  52  I.  C.  C,  26,  and  cases  therein  cited^  holding 
that  the  joint  through  first-class  rate,  carloads,  and  double  that  rate, 
less  than  carloads,  are  reasonable  maximum  rates  to  apply  on  high 
explosives,  urge  that  these  shipments  should  have  been  charged 
accordingly. 

Defendants  were  not  represented  at  the  hearing  but  the  carriers 
have  filed  in  the  record  a  statement  in  which  they  say  that  at  the 
time  these  shipments  moved  the  Norfolk  &  Western  Railway,  believ- 
ing that  on  principle  the  through  class  rates  ought  not  to  be  applied 
to  high  explosives,  did  not  concur  in  the  tariff  of  the  Pennsylvania 
Kailroad  applying  that  rating  to  high  explosives  from  Emporium; 
that  since  then  decisions  of  this  Commission  have  been  rendered 
holding  otherwise,  and  this  defendant  has  requested  the  Pennsyl- 
vania Railroad  to  amend  the  tariff  noting  its  concurrence;  and  that 
they  now  submit  themselves  on  the  record  to  such  order  for  repara- 
tion as  this  Commission  may  find  warranted. 

We  find  that  the  rate  charged  on  the  carload  shipments  was  un- 
reasonable to  the  extent  that  it  exceeded  the  joint  through  first-class 
carload  rate  of  48.2  cents ;  and  that  the  less-than-carload  rate  assessed 
was  unreasonable  to  the  extent  that  it  exceeded  double  the  first-class 
through  rate,  or  96.4  cents;  that  the  Aetna  Explosives  Company 
made  the  shipments  as  alleged  and  paid  and  bore  .the  freight  charges 
herein  found  unlawful  and  has  been  damaged  and  that  the  com- 
plainants are  entitled  to  reparation  of  $127.69,  with  interest,  for 
which  amount  an  order  awarding  reparation  will  be  entered. 
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No.  10353. 
ACME  CEMENT  PLASTER  COMPANY 

V. 

DIRECTOR  GENERAL,  QUANAH,  ACME  &  PACIFIC 

RAILWAY  COMPANY,  ET  AL. 


Submitted  May  5,  1919,    Decided  September  26,  1919. 


Rate  of  32.1  cents  per  100  pounds  on  finishing  plaster  from  Acme,  Tex.,  to 
Plasterco,  Tex.,  by  way  of  Altus,  Okla.,  found  to  have  been  and  to  be 
unreasonable  and  unduly  prejudicial  to  the  extent  that  it  exceeded  or 
may  exceed  the  contemporaneous  rates  from  Okeene,  Ideal,  or  Southard, 
Okla.,  to  the  same  destination.  Maximum  rate  prescribed  and  reparation 
awarded. 

Moses  N.  Sale  and  Sam  H.  West  for  complainant. 
C.  S.  Burg  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Danieu3,  and  Eastman. 

By  Division  3 : 

Complainant  is  a  corporation  engaged  in  the  sale  of  cement 
plaster  and  other  products  of  gypsum  rock  at  St.  Louis,  Mo.  By 
complaint,  filed  November  16,  1918,  it  alleges  that  the  rate  charged 
by  defendants  on  a  carload  of  cement  plaster  shipped  June  24,  1918, 
from  Acme,  Tex.,  to  Plasterco,  Tex.,  by  way  of  Altus,  Okla.,  was 
unreasonable  and  unduly  prejudicial,  in  violation  of  sections  1  and  3 
of  the  act  to  regulate  commerce.  Reparation  and  reasonable  and 
nonprejudicial  rates  are  asked.  Rates  are  stated  in  cents  per  100 
pounds. 

The  shipment  consisted  of  1,000  sacks  of  white  finishing  plaster 
aggregating  100,000  pounds,  was  routed  in  the  bill  of  lading  over  the 
Quanah,  Acme  &  Pacific  Railway  to  Quanah,  Tex. ;  St.  Louis-San 
Francisco  Railway  to  Altus,  Okla.;  Kansas  City,  Mexico  &  Orient 
Railroad  and  Kansas  City,  Mexico  &  Orient  Railway  of  Texas  to 
destination,  and  moved  accordingly,  a  distance  of  184.4  miles. 
Charges  were  collected  thereon  in  the  sum  of  $321,  exclusive  of  the 
war-revenue  tax,  at  the  legally  applicable  rate  of  32*1  cents,  based 
on  a  commodity  rate  of  9.6  cents  to  Altus  and  the  class  C  rate  of 
22.5  cents  beyond.     Complainant  asks  reparation  on  the  basis  of  13 

cents  per  100  pounds. 
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At  the  hearing  it  was  stated  for  complainant  that  the  shipment, 
while  described  in  the  bill  of  lading  as  cement  plaster,  more  spe- 
cifically consisted  of  finishing  plaster  and  the  cement  plaster  as  a 
generic  term  embraces  also  finishing  plaster.  The  evidence  relates 
principally  to  the  rates  on  finishing  plaster  and  complainant  is  in- 
terested only  in  those  rates. 

When  the  shipment  moved  a  rate  of  13  cents,  minimum  60,000 
pounds,  applied  through  Altus  to  Plasterco  on  finishing  plaster  in 
carloads,  from  the  following  Oklahoma  points:  Acme,  275  miles; 
Okeene,  292  miles;  Primm,now  Ideal, 285  miles;  and  Southard,  281 
miles ;  and  on  cement  plaster  from  Medicine  Lodge,  Kans.,  387  miles. 
All  of  these  points  are  located  on  the  St.  Louis-San  Francisco  Rail- 
way, except  Acme  and  Medicine  Lodge,  the  former  being  on  the 
Chicago,  Eock  Island  &  Pacific  Railway  and  the  latter  on  the  Atchi- 
son, Topeka  &  Santa  Fe  Railway,  and  the  movement  from  and  to 
these  points  is  over  the  same  line  beyond  Altus  to  Plasterco,  142.6 
miles.  For  some  time  prior  to  December  5,  1916,  the  13-cent  rate 
from  the  points  named  was  in  effect,  but  no  rate  on  the  commodity 
in  question  was  applicable  from  Altus  to  Plasterco  as  the  class  rates 
between  those  points  were  specifically  restricted  from  applying  on 
cement  plaster  and  no  commodity  rate  was  in  effect.  On  December 
5, 1916,  the  class  rates  were  made  applicable  from  Altus  to  Plasterco 
on  the  commodity  in  question  and  resulted  in  a  higher  rate  from  that 
point  to  Plasterco  than  contemporaneously  applied  from  the  Okla- 
homa points  named  to  Plasterco.  The  provisions  of  rule  77  of 
Tariff  Circular  No.  18-A  were  observed  in  the  tariff  naming  the 
13-cent  rate  from  the  Oklahoma  points  cited  to  Plasterco  and  con- 
stituted a  substantial  compliance  with  the  provisions  of  the  fourth 
section  of  the  act.  If  the  13-cent  rate  had  been  legally  applicable 
from  Altus  to  Plasterco  when  the  shipment  moved,  a  through  combi- 
nation rate  of  22.6  cents  would  have  been  obtained.  The  13-cent  rate 
was  increased  to  15  cents  on  June  25,  1918,  pursuant  to  General 
Order  No.  28  issued  by  the  Director  General  of  Railroads. 

When  the  shipment  moved  there  was  also  an  intrastate  route  from 
Acme,  Tex.,  to  Plasterco  over  the  Fort  Worth  &  Denver  City  Rail- 
way to  Chillicothe,  Tex.,  and  the  Kansas  City,  Mexico  &  Orient 
Railway  of  Texas  beyond,  a  total  distance  of  130.4  miles,  and  a  joint 
class  E  rate  of  17.5  cents,  applicable  on  finishing  plaster  between 
points  in  Texas  under  exceptions  to  the  western  classification,  ap- 
plied over  that  route.  This  rate  was  increased  to  20  cents  on  June 
25, 1918,  under  General  Order  No.  28.  It  is  stated  that  the  17.5-cent 
rate  was  established  following  our  decision  in  Railroad  Commission 
of  Louisiana  v.  A.  H.  T.  Ry.  Co.^  48  I.  C.  C,  312,  in  which  we  pre- 
scribed a  joint  class  E  rate  of  17.5  cents  for  a  distance  of  130.4  miles 
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on  traffic  from  Shreveport,  La.,  to  points  in  Texas  other  than  in 
differential  territory.  The  rate  over  the  short  route  is  not  assailed  in 
this  proceeding. 

When  the  shipment  moved  rates  were  in  effect  on  cement  plaster 
from  Acme,  Tex.,  as  follows:  10  cents  to  Fort  Worth,  Tex.,  196.4 
miles;  11.5  cents  to  Cleburne  and  Dallas,  Tex.;  and  18  cents  to 
Houston,  Galveston,  Bay  City,  and  Corpus  Christi,  Tex.,  maximum 
distance  about  600  miles.  On  June  25,  1918,  the  10-cent  rate  was 
increased  to  12  cents;  the  18-cent  rate  to  20  cents;  and  the  11.5-cent 
rate  to  13.5  cents,  under  General  Order  No.  28.  Complainant  also 
cites  in  comparison  a  rate  of  32  cents  on  plaster  from  Blue  Eapids, 
Eans.,  on  the  Union  Pacific  and  Missouri  Pacific  railroads,  to  Plas- 
terco,  590  miles,  and  it  is  testified  that  the  carriers  have  given  notice 
that  this  rate  will  be  reduced  to  either  20  or  25  cents  in  the  near 
future. 

Defendants  urged  that  the  complainant  should  avail  itself  of  the 
short  route  and  seek  to  show  that  the  rate  over  that  route  was  rea- 
sonable. Defendants  further  urge  that  the  rates  of  13  cents  cited 
from  points  in  Oklahoma  and  Kansas  to  Plasterco,  were  extremely 
low,  earning  from  6.7  to  9.4  mills  per  ton-mile  and  from  about  20  to 
28  cents  per  car-mile  on  basis  of  the  minimum  of  60,000  pounds. 
The  rate  charged  earned  about  35  mills  per  ton-mile  and  about 
$1.74  per  car-mile  based  on  the  actual  weight,  while  the  13-cent  rate 
asked  would  have  earned  about  14  mills  per  ton-mile  and  about 
70  cents  per  car-mile  on  the  actual  weight  and  about  42  cents  per 
car-mile  on  basis  of  the  minimum  of  60,000  pounds.  The  present 
rate  which  was  increased  to  39.5  cents  on  June  25, 1918,  under  General 
Order  No.  28  earns  about  43  mills  per  ton-mile  and  very  substantial 
car-mile  earnings. 

Complainant  further  contends  that  its  rates  should  be  on  a  parity 
with  the  rates  contemporaneously  in  effect  from  Oklahoma  points 
to  Plasterco;  that  it  sells  the  identical  kind  of  finishing  plaster 
produced  by  its  competitors  at  those  points  and  cites  that  a  con- 
signee at  Plasterco  is  anxious  to  purchase  from  complainant  if 
equal  rates  ape  established. 

We  find  that  the  rate  assailed  was,  is,  and  for  the  future  will  be, 
unreasonable  and  unduly  prejudicial  to  the  extent  that  it  exceeded 
or  may  exceed  the  rate  contemporaneously  maintained  from  Okeene, 
Ideal,  or  Southard,  Okla.,  to  Plasterco.  We  further  find  that  com- 
plainant made  the  shipment  as  described  and  paid  and  bore  the 
charges  thereon  at  the  rate  herein  found  to  have  been  unreasonable ; 
that  it  has  been  damaged  to  the  extent  of  the  difference  between  the 
charges  paid  and  those  herein  found  reasonable;  and  that  it  is  en- 
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titled  to  reparation  in  the  sum  of  $191,  with  interest.  Following 
Zelnicker  Supply  Co.  v.  S.  By.  Co.^  53  I.  C.  C,  308,  we  hold  that 
we  are  without  power  to  order  refund  of  war  taxes  and  may  not 
properly  include  in  an  award  of  reparation  the  amount  so  paid, 
computed  on  the  published  rate,  in  excess  of  what  the  war  tax  would 
have  been  if  computed  on  the  rate  which  we  subsequently  find  would 
have  been  reasonable. 
An  appropriate  order  will  be  entered. 
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STEVE  CHOP 

V. 

DIRECTOR  GENERAL,  GOULD  SOUTHWESTERN 

RAILWAY,  ET  AL. 


Submitted  May  19,  1919.    Decided  September  26,  1919. 


Rate  of  17  cents  per  100  pounds  on  staves  and  heading,  in  carloads,  from  Star 
City,  Ark.,  to  New  Orleans,  La.,  and  present  rate  of  211  cents,  req[)ectivel7, 
found  to  have  been  and  to  be  unreasonable  to  the  extent  of  their  excess 
over  the  contemporaneous  group  rates  from  Gould  and  Furth,  Ark.,  to  the 
same  destination.    Reparation  awarded. 

A.  D.  Beats  for  complainant. 

Henry  O.  Herbal^  James  M.  Chaney^  and  C.  E.  Fish  for  defendants. 

Report  of  the  Commission. 

Division  8,  Commissioners  Hall,  Daniels,  and  Eastman. 
By  Division  8 : 

By  complaint  filed  December  26,  1918,  complainant,  who  is  en- 
gaged in  the  manufacture  of  barrel  staves  and  heading  at  Star  City, 
Ark.,  alleges  that  the  carload  rates  on  staves  and  heading  from  Star 
City  to  New  Orleans,  La.,  were  and  are  unreasonable,  unjustly  dis- 
criminatory, and  unduly  prejudicial  to  the  extent  that  they  exceeded 
or  exceed  the  rates  contemporaneously  in  effect  from  Gould  and 
Furth,  Ark.  He  prays  reparation  on  all  shipments  made  within  two 
years  prior  to  the  filing  of  the  complaint  and  on  those  moving  dur- 
ing the  pendency  of  this  case.  Rates  will  be  stated  in  cents  per  100 
pounds. 
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Star  City  is  a  local  point  on  defendant  Gould  Southwestern  Rail- 
way, which  extends  from  Gould,  the  junction  with  the  Missouri 
Pacific  Eailroad,  formerly  the  St.  Louis,  Iron  Mountain  &  Southern 
Railway,  through  Furth  to  Star  City,  a  distance  of  approximately 
18  miles.  Furth  is  13  miles  west  of  Gould  and  4.6  miles  east  of  Star 
City.  The  distance  from  Star  City  to  New  Orleans  is  about  400 
miles. 

The  rate  from  Star  City  to  New  Orleans,  prior  to  June  25,  1918, 
was  17  cents  and  from  Gould  and  Furth  15  cents;  on  that  date,  under 
General  Order  No.  28,  issued  by  the  Director  General  of  Railroads, 
these  rates  were  increased  to  21^  cents  from  Star  City  and  19  cents 
from  Gould  and  Furth. 

Complainant,  in  support  of  his  contention,  refers  to  that  portion 
of  the  state  of  Arkansas  which  is  bounded  by  the  Arkansas-Louisiana 
state  line  on  the  south,  the  line  of  the  Missouri  Pacific  from  Tex- 
arkana.  Ark.,  to  Newport,  Ark.,  on  the  west,  and  by  the  line  of  the 
same  carrier  from  Newport  to  the  Mississippi  River  opposite  Mem- 
phis on  the  north.  He  shows  that  within  this  area  all  points  on 
defendants'  main  and  branch  lines  and  all  points  on  defendants' 
short-line  connections  had  the  former  rate  to  New  Orleans  of  15 
cents  and  now  have  the  19-cent  rate  to  that  point,  with  the  exception 
of  Star  City,  and  of  Brinkley,  which  has  a  lower  rate. 

Staves  and  heading  from  points  in  this  territory  take  lumber  rates, 
and  complainant  relies  largely  upon  our  decision  in  Ladd  <&  Go.  v. 
Gould  Southwestern  By,  Co.^  36  I.  C.  C,  179,  in  which  the  de- 
fendants were  ordered  to  apply  from  Furth  to  interstate  points 
rates  on  lumber  not  higher  than  rates  from  Gk)uld. 

After  the  decision  in  that  case  the  junction-point  rate  to  New 
Orleans  from  Gould  was  extended  to  all  points  on  the  Gould  South- 
western, except  Star  City. 

The  defendants  urge  that  the  Missouri  Pacific  is  under  federal 
control,  while  the  Gould  Southwestern  is  not,  but  is  in  the  hands  of 
a  receiver;  that  the  operating  cost  in  connection  with  lines  separately 
operated  is  greater  than  for  lines  under  one  control;  that  points  on 
short  connecting  lines  are  not  entitled  to  the  same  measure  of  rates 
as  are  tnmk-line  points  and  should  bear  the  burden  of  the  disad- 
vantage of  their  location;  that  if  the  junction-point  rate  is  reason- 
able, a  carrier  is  entitled  to  a  higher  rate  for  carrying  traffic  any 
distance  beyond,  and  it  is  not  unlawful  to  apply  higher  rates  from 
points  on  the  short  line  than  from  points  on  the  trunk  line,  because 
of  the  greater  expense  with  respect  to  the  service  from  the  former; 
that  the  practice  has  been  to  make  rates  from  points  on  short  lines 
a  differential  or  arbitrary  over  the  rates  from  junction  points,  but 
that  this  policy  has  been  departed  from  because  of  competition  with 
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other  railroads  intersecting  or  but  a  short  distance  from  the  short  line 
or  because  of  location  on  or  in  proximity  to  navigable  streams  on  which 
traffic  might  be  transported;  and  that  wherever  there  is  no  con- 
trolling competition  rates  from  points  on  short  connecting  lines 
should  be  made  a  reasonable  differential  higher  than  the  rates  from 
the  junction  points. 

Defendants  further  urge  that  the  Iron  Mountain  did  not  volun- 
tarily adopt  a  blanket  system  of  rates,  but  that  the  blanket  was  the 
result  of  highly  competitive  conditions.  They  call  attention  to 
points  on  other  short-line  carriers  and  branch  lines  and  to  points 
on  certain  water  lines,  from  which  rates  are  made  by  adding  differ- 
entials to  the  junction-point  rates.  The  points  referred  to  by  de- 
fendants are  on  branch  lines  and  short  lines  connecting  with  the 
Missouri  Pacific  within  the  blanket  territory,  but  all  these  points 
except  those  on  the  water  lines  are  outside  the  territory  from  which 
the  group  rate  applies.  They  urge  that  no  competition  of  complain- 
ant at  Star  City  with  dealers  at  Gould  and  Furth  has  been  shown, 
complainant's  nearest  competitor  being  at  Winchester,  Ark.,  on  the 
main  line  of  the  Missouri  Pacific,  16  miles  south  of  Gould ;  that  the 
differential  at  Star  City  is  reasonable;  that  a  differential  basis  ob- 
tains from  Star  City  not  only  on  traffic  to  New  Orleans  but  to  all 
destinations;  and  that  no  reason  is  shown  for  putting  Star  City  on 
the  same  basis  as  Furth  and  Gould. 

The  distance  from  Newport,  in  the  northern  end  of  the  blanketed 
territory,  to  New  Orleans  is  539  miles,  139  miles  greater  than  from 
Star  City.  A  21^-cent  rate,  the  same  as  the  present  rate  from  Star 
City,  applies  from  a  group  considerably  farther  distant  from  New 
Orleans,  extending  throughout  the  northern  section  of  Arkansas 
and  into  southern  Missouri.  One  example  of  the  junction-point  rate 
being  applied  via  all  rail  from  points  on  a  short  line  is  Augusta, 
Ark.,  on  the  Augusta  Railroad.  This,  defendant  asserts,  is  because 
of  the  proximity  of  Augusta  to  the  White  River.  It  appears,  how- 
ever, that  the  water-and-rail  rates  to  New  Orleans  from  points 
reached  by  the  Black  &  White  River  Transportation  Company,  in- 
cluding Augusta,  are  5  cents  higher  than  the  group  rates  from  New- 
port, the  junction  with  the  Missouri  Pacific.  With  respect  to  the 
competition  which,  it  is  alleged,  controls  the  rates  from  points  on 
some  other  short  lines  or  branch  lines,  the  evidence  is  not  entirely 
satisfactory. 

While  the  principal  consideration  in  the  Ladd  Case^  supra,  was 
given  to  rates  to  northern  consuming  or  jobbing  points  and  the 
blanketed  territory  there  considered  is  not  coextensive  with  the 
blanketed  territory  in  this  case,  rates  from  Furth  to  New  Orleans,  the 
same  as  from  Gould,  were  established  as  the  result  of  that  case,  and 
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substantially  the  same  contentions  that  are  here  presented  were  made 
and  considered  in  that  case.  The  facts  disclosed  lead  to  no  different 
conclusion. 

We  are  of  the  opinion  and  find  that  the  rates  assailed  were,  are,  and 
for  the  future  will  be,  unreasonable  to  the  extent  that  they  exceeded 
or  may  exceed  the  group  rates  on  like  traffic  contemporaneously 
maintained  from  Gould  and  Furth  "bo  New  Orleans.  We  further 
find  that  complainant  made  shipments  as  described  during  the  statu- 
tory period  and  paid  and  bore  the  charges  thereon;  that  he  was 
damaged  thereby  to  the  extent  that  the  charges  paid  exceeded  those 
that  would  have  accrued  on  the  basis  herein  found  reasonable;  and 
that  he  is  entitled  to  reparation,  with  interest.  The  exact  amount 
of  reparation  due  can  not  be  determined  upon  the  present  record,  and 
the  complainant  should  prepare  a  statement  showing  the  details  of 
the  shipments  in  accordance  with  rule  V  of  the  Bules  of  Practice, 
also  specifying  the  dates  on  which  the  charges  were  paid,  which 
statement  should  be  submitted  to  the  defendants  for  verification. 
Upon  receipt  of  a  statement  so  prepared  and  verified  we  will  consider 
the  entry  of  an  order  awarding  reparation. 

An  order  giving  effect  to  the  foregoing  findings  will  be  entered. 
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No.  10242. 
WATERTOWN  SASH  &  DOOR  COMPANY  ET  AL. 

V. 

DIRECTOR  GENERAL,  ATCHISON,  TOPEKA  &  SANTA  FE 

RAILWAY  COMPANY,  ET  AL. 


Submitted  August  2S,  1919.    Decided  September  SO,  1919. 


Rates  on  glass,  in  carloads,  from  producing  points  in  Kansas  to  points  in  South 
Dakota,  found  unduly  prejudicial  to  the  extent  they  exceed  rates  baaed  upon 
the  commodity  rates  to  Sioux  City,  Iowa,  Sioux  Falls,  S.  Dak.,  or  Pipestone^ 
Minn.,  plus  75  per  cent  of  the  fifth-class  rates  thence  to  destinations. 

Oliver  E.  Sweet  and  E.  M.  Hendricks  for  complainants. 
B.  Walton  Moore  and  /.  N.  Davis  for  defendants. 

Report  of  the  Commission. 

Division  2,  Commissioners  Clark,  Daniels,  and  Woolley. 

The  complaint  in  this  case,  as  amended,  attacks  as  unreasonable 
and  unduly  prejudicial  the  rates  on  window  glass,  in  carloads,  from 
Caney,  Coffeyville,  and  other  producing  points  in  Kansas  and  from 
points  in  the  so-called  "gas-belt"  district  to  all  points  in  South 
Dakota.  The  Watertown  Sash  &  Door  Company  is  engaged  at 
Watertown,  S.  Dak.,  in  manufacturing  and  wholesaling  doors,  mold- 
ing, sash,  plate  and  window  glass,  and  other  building  materials. 
The  Board  of  Railroad  Commissioners  of  the  State  of  South  Dakota 
is  cocomplainant. 

While  producing  points  in  Oklahoma  are  not  specifically  men- 
tioned in  the  pleadings,  it  is  asserted  by  complainants  that  tike  area 
embraced  within  the  "  gas-belt "  district  includes  certain  Oklahoma 
points.  Defendants  oppose  that  interpretation  of  the  complaint  and 
insist  that  only  rates  from  producing  points  in  Kansas  are  involved. 
The  so-called  "  gas  belt "  has  been  referred  to  in.  cases  coming  before 
the  Commission  and  appears  to  be  a  group  of  points  in  Kansas  and 
Oklahoma.  Investigation  of  Advances  in  Rates  on  Cement j  20 
I.  C.  C,  588;  Ashgrove  Cement  Co.  v.  A.^  T.  &  S.  F.  By.  Go.y  28 
1.  C.  C,  519.  The  rates  to  South  Dakota  points  on  window  glass 
from  both  Kansas  and  Oklahoma  are  made  on  the  same  basis  and  in 
the  same  amount  as  the  rate  from  Coffeyville,  Kans.  The  complaint, 
therefore,  should  be  construed  to  involve  rates  from  points  in  Kansas 
and  such  points  in  Oklahoma  as  lie  within  that  territory  commonly 
known,  particularly  in  railroad  circles,  as  the  "  gas  belt." 
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The  rates  under  complaint,  with  very  few  exceptions,  are  made  by 
combination  of  commodity  rates  to  Sioux  City,  Iowa,  Sioux  Falls, 
S.  Dak.,  or  Pipestone,  Minn.,  plus  the  fifth-class  rates  from  the 
basing  points  to  destination.  The  result  of  this  method  of  construc- 
tion, complainants  assert,  is  an  increase  in  the  rates  for  the  hauls 
beyond  the  basing  points  out  of  all  proportion  to  the  increases  in 
distances  beyond  the  basing  points  to  destinations. 

As  indicating  the  alleged  excessive  earnings  on  rates  to  South 
Dakota  points  complainants  refer  to  the  window-glass  rates  from 
Kansas  points  to  Sioux  City,  Sioux  Falls,  Pipestone,  and  to  Willmar, 
Minneapolis,  and  Duluth,  Minn.,  and  Chicago,  111.  The  average  ton- 
mile  earnings  are  11.7  mills  for  an  average  distance  of  628  miles.  To 
South  Dakota  points  referred  to  as  illustrative  the  earnings  are,  to 
Mitchell,  600  miles,  16.8  mills;  to  Huron,  650  miles,  16.5  mills;  to 
Watertown,  657  miles,  16.1  mills;  and  to  Aberdeen,  731  miles,  16.6 
mills.  A  like  representation  is  made  of  rates  from  Oklahoma  points 
which  produce  ton-mile  earnings  of  9.8  mills  for  an  average  dis- 
tance of  730  miles  to  the  Minnesota  points  above  named  and  Sioux 
City,  Sioux  Falls,  and  Chicago.  The  earnings  on  rates  from  Okla- 
homa points  to  the  four  South  Dakota  points  average  14.1  mills  for 
an  average  distance  of  778  miles. 

The  comparisons  submitted  by  complainants  of  rates  from  Kansas 
points  are  also  representative  of  rates  from  the  Oklahoma  points  in- 
volved. To  Aberdeen  from  Sapulpa  and  Okmulgee,  Okla.,  a  joint 
i*ate  of  62.5  cents  is  published,  which  is  2  cents  greater  than  the  com- 
bination of  rates  on  Sioux  Falls.  Exemplifying  the  unusual  increase 
in  rates  beyond  the  basing  points  in  proportion  to  increase  in  dis- 
tance, complainants  show  that  Watertown  from  Sioux  City  is  42 
per  cent  of  the  distance  from  Kansas  points  to  Sioux  City ;  the  rate 
increase  is  56  per  cent  With  respect  to  other  South  Dakota  points 
the  situation  is  approximately  the  same.  Complainant  insists  that 
the  rate  factors  beyond  the  basing  points,  Sioux  City,  Sioux  Falls, 
or  Pipestone,  should  increase  in  no  greater  proportions  than  the 
distances  beyond  the  basing  points  bear  to  the  distances  to  the  basing 
points. 

Complainants  contend  that  the  rate  scheme  whereby  rates  to  South 
Dakota  are  made  by  combinations  on  Sioux  City,  Sioux  Falls,  or 
Pipestone  should  be  condemned  inasmuch  as  terminal  services  are 
not  necessitated  at  those  basing  points  as  is  contemplated  in  in- 
stances where  combination  rates  are  justified.  Very  frequently  the 
traffic  is  received  by  the  delivering  line  at  points  some  distance  south 
of  Sioux  City,  Sioux  Falls,  or  Pipestone.  As  an  illustration,  the 
Chicago,  Rock  Island  &  Pacific  Railroad  serves  the  Kansas  district 
and  extends  north  to  Watertown,  passing  through  Pipestone,  the 
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basing  point.  No  terminal  services  are  performed  at  Pipestone, 
whereas  the  through  rate  consists  of  the  local  in  and  local  out  of 
that  point. 

To  18  points  complainants  show  that  the  proportion  of  the  haul 
within  South  Dakota  to  the  total  distance  from  Kansas  producing 
points  is  21.34  per  cent  and  from  Oklahoma  points  17.94  per  cent 
It  is  argued  that  traffic  density  in  South  Dakota  compares  favorably 
with  that  of  the  territory  through  which  traffic  passes  en  route  from 
Kansas  and  Oklahoma  to  South  Dakota. 

Merchants  of  Watertown  and  Aberdeen  testified  regarding  the 
territory  in  which  they  engage  in  trade.  Without  naming  specific 
destinations  and  distances  from  the  jobbing  points,  it  may  be  stated 
generally  that  the  consuming  territories  served  radiate  approxi- 
mately 100  miles  from  the  respective  jobbing  points.  The  strongest 
competition  is  said  to  be  from  St.  Paul,  Minneapolis,  Sioux  City, 
and  Sioux  Falls,  notwithstanding  the  fact  that  the  stations  at  which 
the  commodities  are  delivered  to  retail  dealers  are,  with  few  excep- 
tions, closer  to  Watertown  and  Aberdeen.  Complainants  allude  also 
to  the  fact  that  whereas  the  movement  to  ultimate  South  Dakota  des- 
tinations via  Aberdeen  is  less  than  via  Minneapolis  the  proportion 
of  carload  movement  to  the  total  movement  is  greater  and  the  less- 
than-carload  movement  less  when  jobbed  through  Aberdeen. 

An  Aberdeen  wholesaler  testified  that  his  manufacture  and  sale 
of  window  sash  is  confined  to  special  sizes  inasmuch  as  the  present 
rates  to  Minneapolis  enable  the  manufacturers  there  to  place  sashes  of 
stock  size  in  Aberdeen  at  a  rate  but  2.5  cents  above  the  glass  rate 
from  Kansas  points  to  Aberdeen.  With  more  favorable  inbound 
glass  rates  the  witness  stated  he  would  manufacture  stock  sizes  in 
preference  to  purchasing  at  Minneapolis. 

Relative  to  the  disadvantage  of  South  Dakota  jobbing  points  in 
meeting  competition  from  Minneapolis  and  Sioux  Falls  complainant 
offered  comparisons  of  inboimd  carload  rates  from  Kansas  points 
and  outbound  less-than-carload  rates  to  various  South  Dakota, 
North  Dakota,  and  Wyoming  destinations  via  Minneapolis,  Sioux 
Falls,  Aberdeen,  and  Watertown.  A  table,  representative  of  the 
exhibit,  is  attached  and  marked  "Appendix  A."  These  comparisons 
are  not  intended  to  suggest  that  equality  with  competitors  in  dis- 
tributing to  the  various  markets  should  be  secured  or  maintained 
through  the  adjustment  of  inbound  rates  with  respect  to  the  outbound 
rates  but  are  offered  to  substantiate  the  contention  that  the  inbound 
rates  themselves  .are  disadvantageous  to  South  Dakota  points. 

Defendants  refer  to  the  dominating  influences  that  have  controlled 
the  rates  from  Kansas  City  to  Sioux  City,  Minneapolis,  and  St.  Paul, 
which  have  been  largely  affected  by  the  rate  adjustment  from  Chi- 

66I.O.a 


WATERTOWN  SASH  &  DOOR  CO.  V.  DIRECTOR  GENERAIj. 


189 


cago  and  St.  Louis  to  Kansas  City,  Omaha,  Sioux  City,  Minne- 
apolis, and  St.  Paul.  These  conditions,  they  say,  have  tended  to  keep 
the  rates  between  the  above-mentioned  great  commercial  centers  do^jn 
to  the  lowest  possible  basis.  Rates  of  the  direct  lines  from  Kansas 
and  Oklahoma  points  to  Minneapolis  and  St.  Paul  are  equalized 
by  the  lines  passing  through  Sioux  City  in  connection  with  the  Great 
Northern  Eailroad  and  the  Chicago,  St.  Paul,  Minneapolis  &  Omaha 
Railroad.  To  intermediate  points,  including  Sioux  Falls,  Pipe- 
stone, and  Marshall,  the  Minneapolis  rate  was  not  exceeded. 

On  glass  the  rates  from  the  "  gas-belt "  district  to  Sioux  Falls  are 
the  same  as  to  Sioux  City,  though  as  a  general  proposition  on  other 
traffic  the  Sioux  Falls  rates  are  higher.  Def aidants,  therefore,  argue 
that  the  Sioux  City,  Sioux  Falls,  and  Mimieapolis  rates  are  sub- 
normally  low  and  can  not  fairly  be  used  as  a  measure  of  the  reason- 
ableness of  rates  to  other  points  beyond  the  influences  which  neces- 
sarily caused  such  low  rates;  furthermore  that  the  jobbing  interests 
in  South  Dakota  receive  the  benefit  of  the  depressed  rates  due  to  the 
fact  that  they  form  a  factor  of  the  through  rates  published  to  South 
Dakota  points. 

Figures  representing  the  density  of  traffic  within  the  state  of 
South  Dakota  for  the  fiscal  year  ended  June  30, 1916,  as  compared  to 
that  of  Iowa,  Kansas,  Missouri,  Nebraska,  Minnesota,  and  North 
Dakota  were  submitted  with  the  view  of  justifying  a  higher  scale  of 
rates  to  points  in  South  Dakota  than  to  points  in  the  states  contrasted. 
The  figures  indicate  a  lower  total  of  revenue  tons  per  mile  of  railroad 
in  South  Dakota. 

Defendants  contend  that  a  comparison  of  the  rates  from  the  pro- 
ducing points  involved  to  the  different  jobbing  cities  in  South  Dakota, 
with  rates  for  similar  distances  and  with  rates  prescribed  by  this 
Commission,  is  probative  of  the  reasonableness  of  the  rates  attacked. 
Rates  on  glass  from  Caney,  Kans.,  to  certain  South  Dakota  destinil- 
tions  are  compared  with  rates  from  other  glass-shipping  points  in 
other  territories,  as  may  be  illustrated  by  the  following  table : 


From— 


Caney,  Kans 

Chicago,  ni 

Caney,  Kans 

Hartford  City,  Ind. 

Caney,  Kans 

Hartford  City,  Ind. 
Columbus,  Ohio. . . 

Do 

Caney,  Kans 

Do.'.V.V/.V.V.V 
Do 


Watertown,  8.  Dak. , 

Neleigh.Nebr 

Huron,  S.  Dak 

Irvington,  Nebr 

Pierre,  S.  Dak 

Norfolk,  Nebr 

Paschal,  Oa 

Atlanta,  Oa 

Rapid  City,  S.  Dak. 
Lost  Springs,  Wyo. . 
Deadwood,  S.  Dak.. 
Orin  Junction,  Wyo. 


MUes. 


Rate. 


CenU. 

671 

47.25 

617 

47.7 

664 

42.75 

674 

42 

783 

50.85 

760 

56.1 

723 

76.6 

611 

65.5 

950 

88 

934 

90 

995 

88 

950 

94 

Note.— Rates  stated  are  those  in  effect  prior  to  the  25  per  cent  increase  under  the  Director  Qeneral's 
Genera]  Order  No.  28. 
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It  is  also  shown  that  the  rates  to  South  Dakota  are  lower  than  fifth- 
class  rates  under  the  Missouri  River-Nebraska  scale  for  similar  dis- 
tances, that  scale  having  been  prescribed  by  the  Commission  in  The 
Missouri  River-Nebraska  Cases,  40  I.  C.  C,  201. 

From  such  Kansas  points  as  Augusta,  Caney,  Coffey viUe,  Fredonim, 
and  Independence,  to  Yankton,  Mitchell,  Chamberlain,  Aberdeen, 
and  Mobridge,  defendants  show  the  percentage  the  through  rates, 
applicable  prior  to  June  25, 1918,  composed  of  commodity  rates  to  the 
basing  point  plus  the  class  rates  beyond,  bear  to  the  through  class 
rates  between  those  points.  Watertown  is  not  included  in  the  com- 
pilation. The  average  of  the  through  rates  then  applicable  was  45.58 
cents;  of  the  concurrent  fifth-class  rates  67.3  cents.  In  other  words 
the  average  of  the  actual  rates  was  67.18  per  cent  of  the  average 
of  the  fifth-class  rates.  The  present  rates  are  25  per  cent  greater 
and  the  spread  has  been  somewhat  increased. 

An  exhibit  was  submitted  by  defendants  based  upon  shipments 
that  moved  to  various  points  in  South  Dakota,  which  they  argue 
illustrates  that  there  is  no  regularity  of  movement  in  regard  to 
amount  or  distance  when  predicated  solely  upon  rates  paid  and  that 
elements  other  than  the  mere  rates  control  the  extent  to  which  jobbing 
can  be  done  from  South  Dakota  points.  It  is  shown  that  a  much 
greater  volume  of  outbound  traffic  moved  to  South  Dakota  destina- 
tion points  from  Minneapolis  and  St.  Paul  than  from  Aberdeen 
regardless  of  the  fact  that  the  through  rates  from  Kansas  points  via 
Minneapolis  and  St.  Paul  were  greater  in  most  instances  cited  by 
defendants  than  via  Aberdeen.  The  volume  of  less-than-carload 
traffic  outbound  includes  the  inbound  movement  of  glass  from  other 
points  not  named  in  the  complaint,  which  constitutes  the  bulk  of 
inbound  traffic,  particularly  to  Minneapolis  and  St.  Paul.  On  this 
showing  defendants  contend  that  points  in  South  Dakota  jobbing 
glass  are  not  disadvantaged  by  rates  from  Kansas  and  OUahoma 
points. 

Comparisons  of  total  rates  from  producing  points  to  ultimate  des- 
tinations reflect  both  advantages  and  disadvantages  to  the  South 
Dakota  jobbing  points.  The  results  depend  upon  the  points  selected 
by  the  respective  parties  in  serving  their  purposes.  The  only  issue 
before  the  Commission  is  whether  the  inbound  rates  alone  to  South 
Dakota  cities  are  unreasonable  or  unduly  prejudicial. 

Complainants  submit  that  the  subject  matter  of  their  complaint  is 
practically  identical  with  that  involved  in  Codington  Cotmty  Oil  Co. 
V.  A,,T.cS;  S.  F.  Ry  Co.,  53  I.  C.  C,  234.  The  Commission  there  had 
before  it  rates  on  petroleum  and  its  products,  in  carloads,  from  the 
midcontinent  oil  field  in  Kansas  and  Oklahoma  to  points  in  South 
Dakota.    Petroleum  and  its  products  are  rated  fifth  class  in  the 
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western  classification  and  the  rates  thereon  were  constructed  in  the 
same  manner  as  the  rates  on  glass  here  in  issue.  Glass  is  likewise 
rated  fifth  class.  In  the  oil  case  we  found  the  rates  to  be  unduly 
prejudicial  in  so  far  as  they  exceeded  rates  made  by  adding  the  com- 
modity rates  to  Sioux  City,  Sioux  Falls,  or  Pipestone,  and  75  per 
cent  of  the  fifth-class  local  rates  from  such  points  to  destinations  on 
refined  oil  and  5  cents  per  100  pounds  less  than  such  rates  on  road 
and  fuel  oils.  Following  the  decision  in  that  case  and  upon  the  facts 
of  record  in  the  instant  case  the  finding  herein  should  be  that  the 
through  rates  on  window  glass  under  complaint  from  points  in 
Kansas  and  points  in  Oklahoma  situated  in  what  is  commonly  known 
as  the  "gas-belt"  district  are  relatively  unreasonable  and  unduly 
prejudicial  and  unduly  preferential  to  competing  points,  such  as 
Sioux  City,  Sioux  Falls,  and  Minneapolis,  to  the  extent  they  exceed 
the  lowest  combination  of  rates  based  upon  the  commodity  rates  to 
Sioux  City,  Sioux  Falls,  or  Pipestone,  plus  75  per  cent  of  the  fifth- 
class  rates  thence  to  destinations  in  South  Dakota.  Defendants 
should  cancel  all  joint  rates  on  glass,  in  carloads,  from  Coffeyville 
or  any  other  point  to  Aberdeen  or  other  South  Dakota  points,  which 
are  higher  than  combination  rates  based  on  the  proposed  findings 
herein. 
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APPENDIX  A. 

Window  gJasK  from  Kansas  points  to  stations  shoum  through  Minneapolis  via 

Aberdeen. 


To- 


Summit,  8.  Dak. . 
M Ulbank.  S.  Dak. 

Harlem,  N.C 

Bowman,  N.  Dak 
Harlowton.  Hont. 
Lewiston,  Mont.. 


Distance  to 

Minneapolis, 

OOOmues. 

Rate  to 

Minneapolis, 

36.5oent8. 

Distance  to 
Aberdeen, 
731  miles. 

Rate  to 
Aberdeen, 
60.6  cents.! 

Dis- 
tance 
beyond. 

Total 
dis- 
tance. 

Rate 
beyond. 

Total 
rate. 

Dis. 

tance 

beyond. 

Total 

dis- 

tanoe. 

Rate 
beyond. 

Total 
rate. 

Miles. 
212 
190 
312 
646 
915 
977 

mifs. 

881 

850 

981 

1,215 

1,584 

1,646 

Cents. 

36.5 

32.5 

45 

81.5 
139 
147.5 

Cents. 

73 

09 

81.6 
118 
175.6 
184 

MUes. 

74 

96 

85 

260 

629 

691 

AfUes. 
805 
827 
816 
991 
1,360 
1,422 

Genu. 

2a6 

23.5 

24 

60 
139 
147.6 

Cents. 

81 

84 

84.6 
120.6 
190.6 
208 

Aber- 
deen's 

disad- 
▼antaCB 
in 


dents. 

8 
16 

3 

2.5 
24 
24 


1  Rate  used  to  Aberdeen,  60.6  cents,  is  combination  on  Sioux  Falls. 

Window  glass  from  Kansas  points  to  stations  shown  through  8iouw  FaUs  via 

Watertown, 


To- 


Clark, S.  Dak.... 
Frankfort,  8.  Dak 
FaolktoQ,  8.  Dak, 
Lebanon,  8.  Dak. 
Yale,  8.  Dak 


Distance  to 

Sioux  Falls, 

655  miles. 


Dis- 
tance 
beyond 


Miles. 
188 
150 
181 
213 
157 


Total 
dis- 
tance. 


mus. 

743 
714 
736 
768 
712 


Rate  to 

Sioux  Falls, 

34  cents. 


Rate 
beyond. 


Cents. 
33 
30 
33 
36 
24 


Total 
rate. 


Cents. 
67 
64 
67 
70 
58 


Distance  to 

Watertown, 

657  miles. 


Dis- 
tance 
beyond. 


MUes. 

31 

60 

105 

138 

55 


Total 
dis- 
tance. 


MUes. 
688 
717 
762 
795 
712 


Rate  to 

Watertown, 

53  cents. 


Rate 
beyond. 


Cenu. 
16 

18.5 
24 
27.6 
18 


Total 
rate. 


Cents. 
68 
7L6 
77 

80.6 
71 


Water- 
town^i 
disad- 
▼antacB 
in  rate. 


Cenu. 

1 

7.6 
10 

U.6 
13 


Clark,  Vommissioner: 

With  the  exceptions  hereinafter  noted  the  foregoing  report  and 
finding,  in  which  minor  corrections  have  been  made,  were  proposed 
by  the  examiner  and  served  upon  the  parties.  Oral  argument  was 
waived,  but  exceptions  to  the  report  and  conclusion  proposed  were 
filed  by  defendants. 

The  complaint  in  this  case  attacks  as  unreasonable  and  unduly 
prejudicial  the  rates  on  window  glass  in  carloads  from  Caney,  Coffey- 
ville,  and  other  producing  points  in  Kansas  and  from  so-called  "  gas- 
belt  "  district  producing  points.  Complainants  contend  that  certain 
Oklahoma  points  are  included  within  the  "  gas-belt "  district.  Tliis 
contention  is  opposed  by  defendants,  who  assert  that  Oklahoma 
points  are  neither  in  the  "  Kansas  gas  belt "  nor  the  "  gas-belt "  dis- 
trict.   The  evidence  is  directed  to  representative  points  in  Kansas 
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that  are  clearly  within  the  "  gas-belt "  district,  as  that  term  is  used 
in  Investigation  of  Advcmces  in  Rates  on  Cement^  20  I.  C.  C,  588, 
and  to  representative  points  in  Oklahoma  including  Sapulpa  and 
Okmulgee. 

Defendants  object  to  certain  comment  of  the  examiner  with  re- 
spect to  the  inclusion  of  lines  in  the  western  part  of  the  state  of 
South  Dakota  in  figures  submitted  by  them  representing  the  density 
of  traffic  within  that  state  for  the  fiscal  year  ended  June  30,  1916, 
on  the  ground  that  it  is  an  apparent  criticism  and  not  warranted  in 
view  of  the  scope  of  the  complaint.  For  similar  reasons  exception 
is  taken  to  the  views  of  the  examiner  with  respect  to  an  exhibit  in- 
troduced by  defendants  in  substantiation  of  their  assertion  that 
points  in  South  Dakota  jobbing  glass  are  not  disadvantaged  by  the 
rates  from  Kansas  and  Oklahoma  points.  The  portions  of  the  pro- 
posed report  objected  to  are  merely  obiter  dicta^  and  they  have  been 
eliminated. 

Defendants  except  to  the  proposed  finding  on  the  ground  that  the 
rates  complained  of  are  not  unreasonable;  that  the  finding  would 
be  a  precedent  for  reductions  on  other  commodities;  and  that  the 
reduction  in  rates,  considered  in  connection  with  reductions  which 
have  been  effected  pursuant  to  our  decision  in  Codington  County  Oil 
Co,  V.  4.,  T.  (&  S,  F.  Ry.  Co.^  63  I.  C.  C,  234,  and  possible  reductions 
in  No.  10316,  in  which  a  tentative  report  has  been  served,  will  result 
in  a  depletion  of  the  carriers'  revenue  which  they  can  ill  afford  at 
the  present  time.  No  statement  of  fact  is  excepted  to.  The  fact  that 
correction  of  rates  that  are  unduly  prejudicial  will  or  may  require 
reductions  or  corrections  as  to  other  commodities  can  not  be  accepted 
as  a  valid  defense.  Furthermore,  it  is  not  shown  that  the  proposed 
finding  will  result  in  undue  depletion  of  the  revenues  of  the  carriers. 

Upon  all  the  facts  of  record  we  find  that  the  rates  on  window  glass 
in  carloads  complained  of  are  not  unreasonable  per  se^  but  that  they 
are,  and  for  the  future  will  be,  unduly  prejudicial  to  the  extent  that 
they  exceed,  or  may  exceed,  the  lowest  combination  of  rates  con- 
structed by  using  the  commodity  rates  to  Sioux  Falls,  S.  Dak.,  Sioux 
City,  Iowa,  or  Pipestone,  Minn.,  and  adding  thereto  76  per  cent  of 
the  fifth-class  rates  from  those  basing  points  to  destinations.  The 
indefinite  phraseology  of  the  complaint  and  the  conflicting  interpre- 
tations placed  thereon  by  the  parties  as  to  the  area  included  within 
the  so-called  "  gas-belt "  district  render  impossible  the  entry  of  an 
order  embracing  points  in  Oklahoma.  An  appropriate  order  relative 
to  the  rates  from  Kansas  producing  points  will  be  entered. 
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CHICAGO  &  CALUMET  RIVER  RAILROAD  COMPANY 
SECOND  INDUSTRIAL  RAILWAYS  CASE. 

No.  4181. 

IN  THE  MATTER  OF  ALLOWANCES  TO  SHORT  LINES  OF 

RAILROAD  SERVING  INDUSTRIES. 


Investigation  and  Suspension  Docket  No.  414. 

CANCELLATION  OF  RATES  IN  CONNECTION  WITH 
SMALL  LINES  BY  CARRIERS  IN  OFFICIAL  CLASSI- 
FICATION TERRITORY. 


Submitted  May  2i,  1919.    Decided  September  SO,  1919. 


Chicago  &  Calumet  River  Railroad  Company  found  to  be  a  common  carrier 
wkich  may  lawfully  participate  in  Joint  rates  with  other  confmon  carriers 
or  have  its  charges  on  interstate  shipments  absorbed  under  proper  tariff 
provision  by  the  roads  having  the  line  haul.  Its  compensation  mast  not 
be  more  than  is  reasonable;  and  a  complete  and  specific  statement  of  the 
basis  agreed  upon  must  be  filed  with  the  Commission  immediately  upon  its 
adoption. 

Borders^  Waiter  cp  Burchmore  for  Chicago  &  Calumet  River  Rail- 
road Company,  petitioner. 

D.  P.  Connell  for  Director  General  of  Railroads  and  carriers  under 

federal  control. 

Report  of  the  Commission. 

Division  2,  Commissioners  Clark,  Daniels,  and  Woollet. 
By  Division  2 : 

This  proceeding  is  upon  a  petition  of  the  Chicago  &  Calumet 
River  Railroad  Company,  which  alleges  that  material  changes  have 
taken  place  since  the  hearing  in  1914  and  prays  that,  after  further 
hearing,  we  shall  enter  a  report  and  order — 

adjudging  your  petitioner  to  be  a  common-carrier  railroad,  subject  to  the  act 
to  regulate  commerce,  further  adjudging  it  to  be  entitled  to  Just  and  reasonable 
divisions  and  allowances  out  of  interstate  freight  rates  applying  to  and  from 
Chicago,  said  divisions  or  allowances  to  be  paid  and  absorbed  by  the  various 
line-haul  carriers  without  any  payment  by  shippers  of  charges  over  and  above 
said  Chicago  rates. 

At  the  hearing  counsel  for  the  petitioner  said :  "All  we  are  really 
asking  in  this  case  is  recognition  of  the  rights  and  status  of  this 
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company  "  as  a  common-carrier  railroad.  On  argument  counsel  for 
petitioner  and  counsel  for  tlie  Director  General  of  Bailroads  and 
the  trunktline  carriers  joined  in  the  request  for  a  determination  of 
petitioner's  status,  and  agreed  that  the  parties  probably  could  adopt 
some  basis  and  submit  it  to  us  for  approval,  if  from  the  cost  data 
submitted  we  were  unable  to  prescribe  the  maximum  division  or 
switching  absorption  in  petitioner's  behalf. 

The  petitioner  is  a  switching  road  incorporated  in  August,  1901, 
under  the  general  railroad  incorporation  laws  of  Illinois,  and  op- 
erating within  the  Chicago  switching  district.  It  owns  1.68  miles 
of  main  track  and  3.50  miles  of  yard  track  and  sidings,  all  standard 
gauge  and  laid  with  90-pound  steel  rails.  In  addition  it  owns  some 
tracks  laid  on  land  leased  from  the  New  York,  Chicago  &  St.  Louis 
Eailroad,  and  has  certain  trackage  rights  which  it  is  unnecessary  to 
describe  in  detail.    None  of  its  tracks  are  within  any  plant. 

The  railroads  with  which  it  connects,  either  directly  or  by  means 
of  trackage  rights,  are  the  Pennsylvania  Company;  New  York,  Chi- 
cago &  St.  Louis;  Chicago  &  Western  Indiana;  Baltimore  &  Ohio 
Chicago  Terminal;  Indiana  Harbor  Belt;  Erie;  Wabash;  Chicago, 
Indianapolis  &  Louisville ;  Elgin,  Joliet  &  Eastern ;  and  Kensington 
&  Eastern.  Its  equipment  consists  of  6  locomotives  and  64  freight 
cars.  It  holds  itself  out  as  a  common  carrier  and  complies  with  the 
various  federal  and  state  requirements  applicable  to  such  carriers. 
In  December,  1914,  the  Illinois  Public  Utilities  Commission  held  it 
to  be  a  common  carrier.  It  issues  bills  of  lading  and  waybills  on 
through  shipments,  and  collects  freight  charges  on  such  shipments  in 
the  usual  course  of  business.  It  has  no  express,  mail,  or  passenger 
service. 

The  Western  Steel  Car  &  Foundry  Company,  hereinafter  called  the 
car  company,  controls  the  petitioner  through  the  ownership  of  all 
but  seven  qualifying  shares  of  its  capital  stock.  The  president  and 
vice  president  of  the  former  are  also  officers  of  the  latter,  but  peti- 
tioner keeps  its  own  accounts  and  has  its  separate  operating  force  of 
79  employees,  who  receive  approximately  the  same  wages  as  those  of 
other  roads  in  the  Chicago  switching  district. 

In  addition  to  the  owning  car  company,  the  petitioner  serves  the 
Eyan  Car  Company,  the  Camel  Company,  and  the  General  Fuel  & 
Supply  Company,  the  three  last  named  having  no  affiliation  with  peti- 
tioner or  owning  company.  The  tracks  owned  by  the  four  industries, 
in  the  order  named,  are:  26  miles,  10  miles,  600  feet,  and  600  feet. 
The  Koppel  Industrial  Car  &  Equipment  Company  and  the  Fidelity 
Storage  Company  contemplate  locating  on  petitioner's  tracks.  As 
an  incident  to  simplifying  the  Chicago  terminal  situation  the  Bail- 
road  Administration  has  directed  that  all  switching  for  the  Byan 
Car  Company  shall  be  done  by  petitioner. 
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There  is  a  public  team  track,  adjacent  to  two  streets,  over  which 
have  been  handled  for  various  persons  shipments  of  coal,  slag,  crushed 
stone,  tar,  and  street-paving  compound.  About  600  cars  were  handled 
on  this  track  during  1914  and  600  in  1915.  For  the  last  year  and  a 
half  the  number  has  been  about  25  a  month. 

Below  is  given  an  analysis  of  petitioner's  traffic  for  the  year  1918: 

Analysis  of  smtching  traffic  and  revenue  of  the  Chicago  d  Calumet  River 

Railroad  for  the  year  ended  December  SI,  1918. 


Cars. 

Revenue. 

Switching  movements. 

Num- 
ber. 

Per 

cent  of 

total. 

Amoont. 

Per 

cent  of 

totaL 

car. 

Western  Steel  Car  &  Foundry  Co.: 

Loads 

17,681 
2S,729 

33.63 
54.64 

$51,443.75 
31,514.28 

6S.06 
33.78 

12.91 

New  and  repaired  cars 

l.lO 

Total 

4fi.4lO 

88.27 

82,958.03 

88.79 

1.7» 

Independent  shippers: 

Loads 

Repaired  cars 

1,811 
4,354 

3.45 

8.28 

6,727.00 
4,743.00 

«.13 
5.06 

3.16 
l.» 

Total 

6.1ft5 

11.73 

10,470.00 

11.21 

l.TO 

Total .  all  cars 

52,575 

100.00 

93,428.03 

loaoo 

1.T8 

DISTRIBUTION. 

Interchange  switching: 

Western  Steel  Car  &  Foundry  Co.— 

Loads 

10,663 
6,645 

20.10 
12.62 

33,648.00 
5,474.25 

M.01 
5.86 

2.19 

New  and  repaired  cftrs^ » . . .  ^ 

.81 

Total 

17,20S 

132.72 

39,122.25 

41.  S7 

2.27 

Inde)[>ondent  shippers: 

Loads 

1,811 
4,354 

3.45 
8.28 

6,727.00 
4,743.00 

«.18 
6.08 

a.  16 

RAnaired  cars ^^-^,,^,^^--,,^., 

1.09 

Total 

6,165 

M1.73 

10,47a  00 

11.21 

1.70 

Total  interchange 

23,373 

44.45 

49,692.26 

53.08 

1-78 

Plant  and  interplant  switching: 

Western  Steel  Car  &  Foundry  Co.— 

Loads 

7,118 
22,084 

18.54 
42.01 

17,795.00 
26,040.78 

19.06 

27.87 

2.50 

New  and  repaired  fta.rs ^  -  r  -  r t   -  -  r ,  r 

1.18 

Total  plant 

29,202 

65.55 

43,835.78 

40.ff2 

l.fiD 

52,575 

100.00 

08,428.03 

100.00 

1.78 

Note.— The  percentages  given  are  of  the  total  cars  handled  interchanee  and  interplant.    The 
•8  of  the  total  interchange  (excluding  interplant  and  intraplant)  should  be  >  73.63  and  *  20.37. 

There  is  a  slight  discrepancy  between  this  statement  and  the 
annual  report  for  1918  in  tlie  total  number  of  cars  handled,  the  state- 
ment showing  62,576  and  the  report  62,663. 

The  average  distance  which  shipments  move  over  petitioner's  rails 
is  as  follows :  For  shipments  to  the  car  company,  other  than  lumber, 
three-fourths  of  a  mile ;  lumber  to  the  car  company,  one-eighth  of  a 
mile;  repaired  and  rebuilt  cars  from  the  car  company,  one-fourth 
of  a  mile;  to  or  from  the  Ryan  Car  Company,  two- fifths  of  a  mile; 
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and  to  the  General  Fuel  &  Supply  Company,  three-fourths  of  a  mile. 
None  of  these  distances  include  such  movements  as  may  be  necessary 
in  classifying  or  weighing  a  car.  The  haul  over  the  tracks  of  the 
car  company  to  spot  cars  ranges  from  500  to  1,000  feet.  Cars  are 
spotted  for  the  Ryan  Car  Company  when  desired,  but  that  company 
has  a  locomotive  and  sometimes  prefers  to  do  its  own  spotting. 

It  is  customary  to  apply  the  Chicago  rates  on  interstate  carload 
traffic  to  or  from  industries  and  private  sidings  in  the  Chicago 
swi: thing  district  upon  which  the  revenue  is  $15  or  more  per  car, 
the  carriers  having  the  line  haul  absorbing  terminal  charges  where 
necessary.  Eleven  trunk  lines  provide  for  the  absorption  of  peti- 
tioner's switching  charges  on  interstate  carload  traffic,  as  follows :  $3 
per  loaded  car,  including  the  return  movement  of  the  empty  car ;  $1 
per  new  car  outbound ;  and  $1.50,  each  way,  per  old  car  for  repairs. 
By  routing  shipments  via  the  Elgin,  Joliet  &  Eastern,  shippers  over 
the  petitioner's  tracks  secure  the  Chicago  rates  to  and  from  inter- 
state points  reached  by  railroads  which  do  not  themselves  absorb 
petitioner's  charges.  All  connecting  trunk  lines  are  required  by  the 
state  commission  to  absorb  its  charges  on  intrastate  traffic. 

For  movements  between  the  different  plants  on  its  line  the  pe- 
titioner charges  $4  per  loaded  car.  It  is  testified  that  it  also  does 
intraplant  switching  for  the  car  company,  and  occasionally  for  the 
Ryan  Car  Company,  at  $2.50  per  loaded  and  50  cents  per  empty  car. 
It  considers  that  these  charges  are  sufficient,  particularly  as  new  or 
repaired  cars  are  handled  for  the  car  company  11  at  a  time.  The 
car  company  effects  some  of  its  intramill  movements  by  means  of 
a  windlass  and  a  transfer  table.  In  connection  with  this  intraplant 
switching,  reference  was  made  to  similar  services  performed  in  the 
Chicago  switching  district  by  the  Pennsylvania  Company  for  the 
General  Chemical  Company,  by  the  Ann  Arbor  Belt  Railroad  for 
the  Grasselli  Chemical  Company,  and  by  the  Indiana  Harbor  Belt 
for  the  Illinois  Car  &  Equipment  Company. 

The  increases  in  rates  authorized  by  the  Director  General  in  Gen- 
eral Order  No.  28  were  not  shared  by  petitioner.  Three  committees 
appointed  by  the  Railroad  Administration  to  examine  the  situation 
at  Chicago  have  approved  a  25  per  cent  increase  in  the  amount  of  the 
absorptions,  but  no  action  has  been  taken  pending  a  determination 
by  us  of  petitioner's  status. 

The  petitioner  contends  that  the  present  switching  absorptions  do 
not  cover  the  cost  of  service.  Operations  for  1917  and  1918  resulted 
in  deficits.  According  to  an  exhibit  filed  by  it,  the  cost  of  perform- 
ing the  switching  service  during  1918  averaged  $4.11  per  car  for 
interchange  and  $2.78  per  car  for  interplant  and  intraplant  work. 
The  cost  per  ton  is  given  as  13.92  cents  in  each  instance.    While  the 
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separation  between  interchange  and  other  service  purports  to  be  on 
an  engine-hour  basis,  it  appears  to  have  been  made  on  a  tonnage 
basis,  allowing  38  tons  for  each  loaded  car  in  interchange  service  and 
20  tons  per  car  for  all  other  cars,  whether  loaded,  new,  or  repaired. 
Without  further  analysis  here  it  is  sufficient  to  state  that  the  record 
does  not  afford  an  adequate  basis  for  a  determination  of  the  maxi- 
mum amount  which  may  properly  be  paid  to  the  petitioner  out  of 
the  Chicago  rates. 

Upon  the  record  we  find  that  the  petitioner  is  a  conmion  carrier 
and  may  lawfully  participate  in  joint  rates  with  other  common  car- 
riers or  have  its  charges  on  interstate  shipments  absorbed  under 
proper  tariff  provision  by  the  roads  having  the  line  haul.  Its  com- 
pensation, whether  in  the  form  of  divisions  of  through  rates  or  of 
switching  absorptions,  must  not  be  more  than  is  reasonable ;  and  a 
specific  and  complete  statement  of  the  basis  agreed  upon  must  be  filed 
with  this  Commission  immediately  upon  its  adoption. 

No  order  is  necessary. 
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No.  9975. 
ABRAHAM  D.  RADINSKY 

V. 

CHICAGO,  BURLINGTON  &  QUINCY  RAILROAD 
COMPANY,  DIRECTOR  GENERAL,  ET  AL, 


Buhmitted  March  U,  1919.    Decided  September  26,  1919. 


Charges  legally  applicable  on  a  mixed  carload  of  rags  and  scrap  rubber  from 
Denver,  Colo,  to  Chicago,  111.,  and  on  certain  mixed  carloads  of  junk  and 
scrap  metals,  including  scrap  copper,  brass,  and  aluminum,  from  Denver, 
Colo.,  and  Cheyenne,  Wyo.,  to  Chicago,  111.,  and  from  Loveland,  Colo.,  to 
St.  Louis,  Mo.,  found  to  have  been  unreasonable.    Reparation  awarded. 

Carle  Whitehead  and  Albert  L.  Yogi  for  complainant. 

Wallace  T.  Hughes  and  F.  J.  Schubert  for  Chicago,  Rock  Island  & 
Pacific  Railway  Company,  and  Chicago,  Burlington  &  Quincy  Rail- 
road Company ;  C.  Frankenberger  for  Union  Pacific  Railroad  Com- 
pany;  A.  S.  Brooks  for  Colorado  &  Southern  Railway  Company;  and 
Fred  WUd^  jr,^  for  defendants. 

Report  of  the  Commission. 

Drv^isiON  3,  Commissioners  Hall,  Daniels,  and  Eastman. 

By  Division  3: 

Complainant  is  engaged  in  the  junk  business  at  Denver,  Colo., 
under  the  trade  name  of  the  Continental  Junk  House.  By  com- 
plaint filed  November  19,  1917,  he  alleges  that  the  rates  charged  by 
the  defendant  carriers  on  eight  mixed  carloads  of  scrap  metals  and 
junk  shipped  from  Denver  and  Cheyenne,  Wyo.,  to  Chicago,  111.,  and 
from  Loveland,  Colo.,  to  St.  Louis,  Mo.,  between  November  22,  1915, 
and  June  28,  1917,  inclusive,  were  unreasonable.  Reparation  and 
the  establishment  of  reasonable  rates  are  asked.  By  supplemental 
complaint  the  Director  General  of  Railroads  was  made  a  party 
defendant.  He  answered  and  further  hearing  was  had  on  the  issue 
raised  by  complainant's  demand  for  future  rates.  Rates  are  stated 
in  amounts  per  100  pounds. 

The  shipments,  all  of  which  originated  in  Colorado  common-point 
territory,  moved  over  the  defendant  carriers'  lines.  One  shipment, 
which  moved  in  a  50-foot  car  November  22,  1915,  from  Denver  to 
Chicago,  was  a  mixed  carload  of  rags  and  scrap  rubber.  It  weighed 
35,900  pounds,  and  charges  were  collected  in  the  sum  of  $241.20  at 
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the  commodity  rate  of  67  cents,  minimum  36,000  pounds,  applicable 
to  a  mixture  with  scrap  copper,  brass,  and  certain  other  scrap  metals 
not  including  aluminum,  of  rags  and  certain  articles  carried  in  the 
western  classification  under  the  descriptive  heading  of  junk,  includ- 
ing scrap  rubber,  lead  and  zinc,  and  old  rope.  The  rate  legally  ap- 
plicable was  the  class  B  rate  of  63  cents,  minimum  42,600  pounds,  for 
cars  50  feet  in  length,  applicable  under  the  governing  western  classifi- 
cation to  a  mixture  of  scrap  rubber  and  other  articles  of  junk  with 
rags  and  other  articles,  including  scrap  copper  and  brass  when  not 
exceeding  33  J  per  cent  of  the  total  weight  of  the  mixed  carload.  The 
shipment  was  undercharged  $27.18.  Another  shipment,  which 
moved  February  16, 1916,  from  Denver  to  Chicago,  contained  a  mix- 
ture of  rags,  scrap  zinc,  old  scrap  rubber,  copper,  and  brass  weighing 
35,363  pounds,  on  which  charges  were  collected  in  the  sum  of  $222.79 
at  the  class  B  rate  of  63  cents.  This  shipment  also  moved  in  a  50- foot 
car  and  under  rule  6-B  of  the  western  classification  the  minimum 
applicable  in  connection  with  the  class  B  rate  was  42,600  pounds. 
The  legally  applicable  rate  was  the  commodity  rate  of  67  cents,  mini- 
mum 36,000  pounds,  and  the  shipment  was  undercharged  $18.41. 
This  shipment  also  included  338  pounds  of  scrap  aluminmn  on  which 
charges  were  collected  at  the  first-class  less-than-carload  rate  of  $1.80 
applicable  on  "aluminum  and  aluminum  articles,  scrap,  in  bags." 
The  remaining  shipments,  four  from  Denver  to  Chicago,  one  from 
Cheyenne  to  Chicago,  and  one  from  Loveland  to  St.  Louis,  consisted 
of  various  articles  of  junk,  including  rags,  old  rope,  scrap  rubber, 
lead,  and  zinc  in  mixed  carloads  with  scrap  copper  and  brass.  Three 
of  these  shipments  also  contained  a  small  quantity  of  scrap  aluminum* 
Charges  were  collected  at  the  applicable  commodity  rates  of  67  cents 
from  Denver  and  Cheyenne  to  Chicago  and  63  cents  from  Loveland 
to  St.  Louis,  except  that  on  the  aluminum  the  first-class  rates  legally 
applicable  were  charged. 

For  some  years  prior  to  February  14,  1913,  the  carload  commodity 
rates  on  junk  as  described  in  the  western  classification,  including 
all  of  the  articles  in  question  except  aluminum,  were  52.5  cents  from 
Colorado  common  points  to  Chicago,  and  47.5  cents  to  the  Mississippi 
River.  On  that  date  the  description  in  the  western  classification  of 
junk  taking  the  commodity  rates  was  changed.  Rags  and  scrap 
copper  and  brass  were  eliminated,  rendering  applicable  thereon 
higher  class  rates  and  a  rule  was  provided  in  the  classification  that 
carload  mixtures  of  those  articles  with  articles  specified  as  junk 
should  take  the  highest  rate  and  minimum  applicable  to  any  com- 
modity in  the  car.  On  October  1,  1913,  rags  were  restored  to  the 
list  of  articles  specified  in  the  commodity  tariff  as  constituting  junk, 
on  which  the  52.5-cent  and  47.5-cent  rates  were  still  applicable.    On 
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the  same  date  the  commodity  rates  of  67  cents  to  Chicago  and  63 
cents  to  St.  Louis  charged  on  the  mixtures  of  junk  and  scrap  copper 
and  brass  contained  in  certain  of  the  shipments,  were  established. 
On  March  1,  1915,  the  commodity  rates  on  junk  were  canceled,  the 
western  classification  then  in  effect  providing  for  the  application 
of  the  class  B  rates  on  carload  mixtures  of  various  articles  of  junk 
with  rags  and  scrap  copper  and  brass,  the  weight  of  the  scrap  metals 
not  to  exceed  33^  per  cent  of  the  total  weight  of  the  mixed  carload. 
In  Radinsky  v.  C^.,  R.  I,  c&  P.  Ry.  Co.^  Docket  No.  7158,  unreported, 
we  prescribed  rates  from  Denver  to  Chicago  of  60  cents  on  mixed 
carloads  of  scrap  copper,  brass,  and  rags,  and  52.5  cents  on  mixed 
carloads  of  scrap  rubber  and  rags.  Following  our  decision  in  that 
case  defendants  made  the  rate  from  Loveland  to  St.  Louis  on  such 
mixtures  56  cents  and  45.5  cents,  respectively.  These  rates  became 
effective  December  15,  1915.  Pursuant  to  General  Order  No.  28  of 
the  Director  General,  they  were  increased  on  June  25,  1918,  to  75 
cents  and  65.5  cents,  respectively,  on  traffic  from  Denver  and  Chey- 
enne to  Chicago,  and  to  70  cents  and  57  cents,  respectively,  on  traf- 
fic from  Loveland  to  St.  Louis.  Since  September  1, 1916,  the  western 
classification  has  included  scrap  aluminum  in  the  list  of  articles 
which  may  be  shipped  in  mixed  carloads  with  articles  of  junk  at 
the  class  B  rates,  and  on  June  15,  1918,  it  was  also  added  to  the  list 
of  articles  taking  the  commodity  rate  of  67  cents. 

Complainant  contends  that  the  charges  legally  applicable  were 
unreasonable  to  the  extent  that  they  exceeded  those  that  would  have 
accrued  at  rates  of  52.5  cents  to  Chicago  on  mixed  carloads  of  rags 
and  scrap  rubber  and  60  and  56  cents  to  Chicago  and  St.  Louis, 
respectively,  on  mixed  carloads  of  junk  and  scrap  metals,  including 
scrap  copper,  brass,  and  aluminum. 

Defendants  made  no  attempt  to  justify  the  rates  applicable  on  the 
shipments,  which  rates  represented  increases  since  January  1,  1910, 
but  expressed  willingness  to  make  reparation  on  the  basis  of  rates 
of  63  cents  to  Chicago  and  56  cents  to  St.  Louis  on  mixed  carloads 
of  scrap  copper,  brass,  aluminum,  and  articles  of  junk. 

At  the  final  hearing  in  this  case  defendants  filed  a  proposed  tariff 
item  providing  for  mixtures  of  various  articles  of  junk  with  scrap 
copper,  brass,  aluminum,  and  other  scrap  metals,  which  complainant 
admitted  was  satisfactory  to  him.  This  item,  which  became  effective 
April  25,  1919,  is  as  follows: 

Scrap  aluminum,  scrap  brass,  scrap  copper,  scrap  babbitt  metal,  scrap  tin, 
scrap  tin  foil,  minimum  weight  36,000  pounds. 

Note. — Bones,  pig  iron  drippings,  broken  glass,  hoofs,  horns,  horn  pith,  scrap  iron 
(in  pieces  having  value  for  remelting  purposes  only),  scrap  lead,  old  rope,  scrap  rubber 
(including  worn  out  rubber  tires),  rags,  scrap  or  waste  paper,  scrap  bronze,  scrap 
electrotype,  pewter,  stereotype  or  tin.  scrap  fil)erboard,  pulpboard,  or  strawboard,  and 
scrap  zinc  may  be  loaded  in  carloads  with  the  articles  described  above  at  the  rates 
named  in  this  item. 
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The  item  names  a  rate  of  75  cents  from  Denver  and  Cheyenne 
to  Chicago  and  a  rate  of  66.6  cents  from  Loveland  to  St.  Louis. 

Following  the  case  cited  and  upon  the  facts  of  record  we  find  that 
the  charges  legally  applicable  were  unreasonable  to  the  extent  that 
they  exceeded  those  that  would  have  accrued  at  rates  of  62.5  cents 
per  100  pounds,  minimum  30,000  pounds,  to  Chicago  on  mixed  car- 
loads of  rags  and  scrap  rubber,  and  60  cents  and  66  cents  per  100 
pounds,  minimum  36,000  pounds,  to  Chicago  and  St.  Louis,  respec- 
tively, on  mixed  carloads  of  junk  and  scrap  metals,  including  cop- 
per, brass,  and  aluminum.  We  further  find  that  complainant  made 
the  shipments  as  described  and  paid  and  bore  the  charges  there- 
on ;  that  he  has  been  damaged  to  the  extent  of  the  difference  between 
the  charges  paid  and  those  that  would  have  accrued  on  the  basis 
herein  found  reasonable;  and  that  he  is  entitled  to  reparation,  with 
interest,  as  follows: 

Amount. 

Chicago,  Burlington  &  Quincy  Railroad  Company $25.46 

Colorado   &   Southern   Railway   Company   and   Chicago,  Burlington   & 

Quincy  Railroad  Company 46. 35 

Chicago,  Rock  Island  &  Pacific  Railway  Company  and  Illinois  Central 

Railroad  Company 52. 72 

Chicago,  Rock   Island  &   Pacific  Railway  Company 88.07 

Union  Pacific  "Railroad  Company,  Chicago,  Burlington  &  Quincy  Rall- 
roa<l  Company,  and  Chicago  &  Alton  Railroad  Company 25. 31 

Union  Pacific  Railroad  Company,  Chicago,  Burlington  &  Quincy  Rail- 
road Company,  and  Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany      62.50 

Colorado  &  Southern  Railway  Company,  Chicago,  Burlington  &  Quincy 
Railroad  Company,  St.  Ix)uis  Merchants  Bridge  Terminal  Railway 
Company,  and  St.  I^uis  Southwestern  Railway  Company 28. 10 

As  rates  satisfactory  to  complainant  have  been  established,  no 
order  for  the  future  is  deemed  necessary. 
An  order  awarding  reparation  will  be  entered. 
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No.  9124. 
A.  D.  RADINSKY  ET  AL. 

V. 

CHICAGO  &  NORTH  WESTERN  RAILWAY  COMPANY, 

DIRECTOR  GENERAL,  ET  AL. 


Suhmitted  March  14, 1919,    Decided  Beptember  26, 1919. 


Rates  on  scrap  copper,  brass,  rags,  and  junk,  in  mixed  carloads,  from  Trinidad, 
Pueblo,  and  Denver,  Colo.,  to  Chicago,  111.,  found  to  have  been  unreason- 
able.   Reparation  awarded. 

Albert  L.  Vogl  for  complainants. 

A.  S.  Brooks  for  Colorado  &  Southern  Railway  Company;  F.  J. 
Schubert  for  Chicago,  Rock  Island  &  Pacific  Railway  Company ;  and 
Fred  Wildj  ;>.,  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 

By  Division  3 : 

The  complainants  are  A.  D.  Radinsky,  trading  under  the  name  of 
the  Continental  Junk  House  at  Denver,  Colo.;  the  Denver  Metal 
Company,  a  corporation  located  at  Denver;  and  Samuel  Bernstein, 
of  Pueblo,  Colo.;  all  junk  dealers.  By  complaint  seasonably  filed 
they  allege  that  unreasonable  rates  were  charged  by  the  defendants 
on  14  carloads  of  junk,  rags,  and  scrap  metals  shipped  from  Denver, 
Trinidad,  and  Pueblo,  Colo.,  to  Chicago,  111.,  between  October  15, 
1913,  and  January  5,  1916.  Reparation  and  the  establishment  of 
reasonable  rates  are  asked.  By  supplemental  complaint  the  Director 
General  of  Railroads  was  made  a  party  defendant.  He  answered 
and  further  hearing  was  had  on  the  issue  raised  by  complainants'  de- 
mand for  future  rates.     Rates  are  stated  in  amounts  per  100  pounds. 

The  shipments,  all  of  which  originated  in  Colorado  common- 
point  territory,  moved  over  the  defendants'  lines.  One,  which  moved 
September  7,  1915,  from  Denver  to  Burr  Oak,  111.,  a  point  within 
the  Chicago  switching  district,  contained  rags  weighing  36,400 
pounds,  on  which  charges  were  collected  in  the  sum  of  $196.56  at 
the  applicable  class  C  rate  of  54  cents.  Another,  moving  August  13, 
1915,  from  Denver  to  Chicago,  was  billed  as  junk.  It  weighed  34,900 
pounds  and  charges  were  collected  thereon  in  the  sum  of  $241.20  at 
the  commodity  rate  of  67  cents,  minimum  36,000  pounds,  applicable 
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on  scrap  brass,  scrap  copper,  scrap  tin,  scrap  babbitt  metal,  and 
scrap  tin  foil.  Under  a  note  to  the  item  carrying  this  rate  in  the 
tariff,  bones,  pig-iron  drippings,  broken  glass,  hoofs,  horns  and  horn 
pith,  scrap  iron,  scrap  lead,  old  rope,  old  rubber  (including  worn- 
out  rubber  tires),  rags  and  scrap  zinc  could  be  loaded  in  mixed  car- 
loads with  the  articles  described  at  the  rates  named  in  the  item.  A 
statement  filed  subsequent  to  the  hearing  shows  that  this  shipment 
contained  articles  enumerated  in  the  note,  also  a  sack  of  scrap  alumi- 
num, not  covered  by  the  item,  but  none  of  the  articles  shipped  was 
listed  in  the  item  proper.  The  articles  enumerated  in  the  note  are 
also  carried  in  the  western  classification  under  the  heading  of  junk 
and  are  rated,  in  mixed  carloads,  class  B,  minimum  30,000  pounds, 
subject  to  rule  6-B.  As  the  shipment  was  loaded  in  a  50- foot  car,  it 
was  subject,  under  rule  6-B,  to  a  minimum  of  42,600  pounds,  to  which 
the  class  B  rate  of  63  cents  was  legally  applicable,  except  that  on  the 
sack  of  aluminum,  which  weighed  106  pounds,  charges  should  have 
been  assessed  at  the  less-than-carload  first-class  rate  of  $1.80,  appli- 
cable on  "  aluminum  and  aluminum  articles,  scrap,  in  bags."  The 
shipment  was  undercharged  $29.09. 

Of  the  remaining  12  carloads,  9  of  which  were  shipped  by  com- 
plainant Radinsky,  10  originated  at  Denver,  1  at  Pueblo,  and  1  at 
Trinidad,  the  destination  in  each  instance  being  Chicago.  They 
consisted  of  scrap  copper  and  brass  mixed  with  junk,  rags,  and  rub- 
ber. Charges  were  collected  at  the  commodity  rate  of  67  cents, 
except  that  on  1,702  pounds  of  scrap  aluminum  and  89  pounds  of 
scrap  German  silver  in  C.  &  N.  W.  car  No.  125778  the  legally  ap- 
plicable less-than-carload  first-class  and  one  and  one-half  times  first- 
class  rates  of  $1.80  and  $2.70,  respectively,  were  charged,  while  on 
290  pounds  of  scrap  aluminum,  included  in  S.  P.  car  No.  61991,  the 
charges  appear  to  have  been  assessed  at  a  rate  of  $1.85,  resulting  in 
an  overcharge  of  5  cents  per  100  pounds,  or  15  cents.  If  the  mixed 
shipment  of  junk,  scrap  copper,  and  brass  contained  in  C,  R.  I.  &  P. 
car  No.  62579  did  not  contain  more  than  33 J  per  cent  scrap  copper 
and  brass,  it  could  have  moved,  under  the  alternative  application  of 
the  governing  tariff,  at  the  class  B  rate  of  63  cents.  If  the  latter 
rate  applied,  the  shipment  was  overcharged  $15.20. 

The  rates  assailed  represent  increases  since  January  1,  1910.  De- 
fendants made  no  attempt  to  justify  the  rates,  but  expressed  willing- 
ness lo  make  reparation  on  the  shipments  containing  scrap  copper 
and  brass  upon  the  basis  of  the  60-cent  rate  claimed,  and  on  the 
shipment  consisting  entirely  of  rags  upon  the  basis  of  the  52.5-cent 
rate. 

A  detailed  history  of  the  rates  on  junk  and  scrap  metals  from  and 
to  the  points  in  question  will  be  found  in  Radinsky  v.  C,  B.  cfe  Q. 
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R.  R,  Co.^  55  I.  C.  C,  199,  decided  contemporaneously  herewith.  In 
that  case  we  found  that  rates  of.  52.5  cents  per  100  pounds,  minimum 
30,000  pounds,  on  mixed  carloads  of  rags  and  scrap  rubber,  and  60 
cents  per  100  pounds,  minimum  36,000  pounds,  on  mixed  carloads  of 
junk  and  scrap  metals,  including  copper,  brass,  and  aluminum,  would 
have  been  reasonable  maximum  rates  on  certain  shipments  which 
moved  from  points  in  Colorado  common-point  territory  to  Chicago 
between  November,  1915,  and  June,  1917. 

Following  the  case  cited  and  upon  this  record  we  find  that  the 
charges  legally  applicable  on  the  shipments  containing  scrap  copper 
and  brass,  including  the  ones  containing  aluminum  but  excluding  the 
89  pounds  of  German  silver,  were  unreasonable  to  the  extent  that 
they  exceeded  those  that  would  have  accrued  at  a  rate  of  60  cents 
per  100  pounds,  minimum  36,000  pounds,  and  that  the  charges  col- 
lected on  the  shipment  of  rags  and  those  legally  applicable  on  the 
shipment  of  junk  of  August  13,  1915,  except  the  sack  of  aluminum, 
were  unreasonable  to  the  extent  that  they  exceeded  52.5  cents  per 
100  pounds,  minimum  30,000  pounds.  We  further  find  that  A.  D. 
Eadinsky  made  nine  of  the  shipments  containing  scrap  copper  and 
brass,  the  straight  carload  shipment  of  rags,  and  the  carload  ship- 
ment of  junk  and  aluminum  above  described,  and  paid  and  bore  the 
charges  thereon ;  that  he  has  been  damaged  to  the  extent  of  the  dif- 
ference between  the  charges  paid  and  those  that  would  have  accrued 
at  the  rates  herein  found  reasonable;  and  that  he  is  entitled  to 
reparation,  with  interest,  as  follows: 

Chicago,  Burlington  &  Quincy  Railroad  Company $76. 29 

Chicago,  Burlington  &  Quincy  Railroad  Company  and  Illinois  Central 
Railroad  Company 53. 06 

Cliicago,  Burlington  &  Quincy  Railroad  Company  and  Chicago  &  Alton 
Railroad  Company 25. 44 

Chicago,  Rock  Island  &  Pacific  Railway  Company  and  Jacob  M.  Dick- 
inson, receiver 32. 06 

Chicago,  Rock  Island  &  Pacific  Railway  Company  and  Jacob  M.  Dick- 
inson, receiver,  and  Illinois  Central  Railroad  Company 81.82 

Chicago,  Rock  Island  &  Pacific  Railway  Company  and  Jacob  M.  Dick- 
inson, receiver,  and  Chicago  &  North  Western  Railway  Company 54. 27 

The  above  includes  the  overcharges  mentioned.  Collection  of  the 
undercharge  may  be  waived.  No  one  having  personal  knowledge  as 
to  the  payment  of  charges  or  other  details  in  connection  with  the 
shipments  made  by  the  other  complainants  appeared  at  the  hear- 
ing, and,  therefore,  no  reparation  can  be  awarded  on  those  shipments. 

As  rates  satisfactory  to  complainants  have  been  published,  no  order 
for  the  future  is  deemed  necessary.  An  order  awarding  reparation 
will  be  entered. 
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No.  9425.* 
UNITED  SHOE  MACHINERY  COMPANY 

V. 

BOSTON  &  MAINE  RAILROAD  ET  AL. 


Suhmitted  April  5,  1919.    Decided  October  7,  1919. 


Former  flnding  that  the  ferry-car  charges  assessed  on  complainant's  shlpmenti 
so  loaded  as  to  entail  back  hauling  were  not  unreasonable  or  otherwise 
unlawful  affirmed  upon  rehearing.  Original  reports  in  42  L  G.  O^  485 
and  51  I.  G.  C,  28. 

Walter  B.  Farr  for  complainant. 
W.  A.  Cole  for  defendant. 

Report  of  the  Commission  on  Rehearing. 

By  the  Commission  : 

Separate  reports  were  issued  in  these  cases  originally,  42  I.  C.  C, 
435,  and  51  I.  C.  C,  28.  In  No.  9425  the  ferry-car  charge  of  $2  per 
car  assessed  by  the  Boston  &  Maine  Railroad,  hereinafter  referred 
to  as  defendant,  for  the  transportation  of  numerous  less-than-car- 
load  shipments  from  complainant's  plant  at  Beverly,  Mass.,  to  de- 
fendant's transfer  station  at  Salem,  Mass.,  for  assorting  and  for- 
warding to  interstate  points  which  involved  a  back  haul  through 
Beverly,  was  attacked  as  unreasonable.  In  No.  8685  the  same  charge 
was  attacked  as  unreasonable  for  like  service  from  the  plant  of  the 
complainant  therein  at  North  Leominster,  Mass.,  to  defendant's 
transfer  station  at  Ayer,  Mass.  In  both  cases  we  found  that  the 
charges  complained  of  were  not  shown  to  have  been  unreasonable  or 
otherwise  in  violation  of  the  act.  Upon  petition  of  complainant  in 
No.  9425  that  case  was  reopened  on  January  6,  1919,  and  as  the  same 
tariff  rule  was  involved  in  No.  8685  that  case  also  was  reopened  on 
the  same  date.  Further  hearings  have  been  had  accordingly.  The 
applicable  tariff  rule,  together  with  the  amendment  thereto  which 
has  eliminated  the  ferry-car  charge  at  Beverly,  is  quoted  in  the 
original  report  in  No.  9425. 

Beverly  is  about  3  miles  north  of  Salem.  It  appears  that  as  a 
matter  of  operating  convenience  complainant's  ferry    cars    when 

^  This  report  embraces  No.  8685,  Merriam,  Hall  &  Company  v,  Boston  &  Maine  RaUroad 
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loaded  exclusively  with  shipments  destined  to  points  east  of  New- 
buryport,  "Mass.,  are  hauled  to  Salem  and  there  attached  to  east- 
bound  freight  trains.  Cars  loaded  exclusively  with  shipments  to 
Newburyport  and  points  west  thereof  are  picked  up  by  eastbound 
extra  freight  trains  at  Beverly.  In  neither  case  is  a  transfer  service 
necessary  and  the  rule  in  question  is  not  applicable.  Cars  contain- 
ing shipments  for  points  both  east  and  west  of  Beverly  are  taken 
to  the  transfer  station  at  Salem,  where  the  shipments  are  assorted 
and  placed  in  proper  cars  for  forwarding.  When  congestion  at  the 
Salem  transfer  station  necessitates,  the  station  at  Beverly  is  so  used, 
but  is  not  considered  a  regular  transfer  station,  nor  would  a  ferry 
car  originating  at  Beverly  "  pass  through "  that  point,  within  the 
meaning  of  the  tariff  rule.  The  movement  of  ferry  cars  from  com- 
plainant's siding  to  Salem  is  made  by  switching  engines  from  the 
Salem  yard.  While  from  an  operating  standpoint  Beverly  is  treated 
as  within  the  Salem  yard,  the  two  points  are  separate  stations  in  the 
tariffs,  with  rates  to  each;  and  on  local  shipments  between  them  a 
line-haul,  not  a  switching,  charge  would  be  assessed.  As  the  rule 
stood  during  the  period  in  question,  the  ferry-car  charge  was  legally 
collectible  on  cars  so  loaded  as  to  entail  a  back  haul  through  Beverly. 

It  is  true  that  the  tariff  did  not  and  does  not  now  designate  the 
transfer  stations  to  which  shipments  should  be  sent  from  the  various 
points  of  origin  covered  by  the  tariff,  nor  contain  a  list  of  the  trans- 
fer stations,  except  those  in  the  state  of  New  York.  It  may  well  be 
conceived  that  cases  might  arise  where  the  failure  of  the  tariff  to 
show  the  transfer  stations  would  mislead  and  confuse  shippers  to 
their  prejudice,  and  the  defendant  will  be  expected  to  correct  the 
deficiency.  But  such  a  condition  is  not  shown  to  have  existed  in  this 
case.  The  evidence  adduced  clearly  shows  that  complainant's  trouble 
did  not  so  arise.  Its  witness  testified  that  in  loading  the  cars  "  the 
provision  of  the  tariff  was  not  taken  into  consideration  at  all."  Rely- 
ing upon  advice  of  an  official  of  the  defendant  that  no  charge  would 
be  made  against  its  shipments,  complainant  loaded  both  eastbound 
and  westbound  shipments  into  the  same  cars  and  tendered  them  to 
the  carrier  for  hauling  to  Salem  transfer,  making  a  back  haul  of  part 
of  the  shipments  obviously  unavoidable.  A  similar  result  would 
have  attended  a  movement  of  the  cars  to  a  transfer  station  east  of 
Beverly.  In  fact,  even  after  complainant  had  been  specifically  ad- 
vised that  a  ferry-car  charge  would  be  assessed  unless  its  shipments 
were  so  segregated  as  to  avoid  back  hauls  it  made  no  change  in  its 
loading  practice. 

It  was  admitted  at  the  rehearing  that  the  real  purpose  of  the  at- 
tack upon  the  tariff  was  to  secure  the  elimination  of  the  back-haul 
provision  so  far  as  it  applied  to  Beverly,  and  that  even  had  the  trans- 
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fer  stations  been  shown  in  the  tariff  it  would  still  have  been  con- 
tended that  the  ferry-car  rule  was  unreasonable  in  that  it  did  not  af- 
ford complainant  the  same  privileges  as  shippers  within  the  Salem 
district.  The  applicable  tariff  rule  plainly  and  specifically  places 
upon  shippers  the  obligation  of  so  loading  their  shipments  as  to 
avoid  back  hauling  if  they  would  escape  the  imposition  of  the  ferry- 
car  charge;  and  complainant  must  have  known  when  it  loaded  east- 
bound  and  westbound  shipments  indiscriminately  in  the  same  car 
that  some  of  the  shipments  would  have  to  be  back  hauled  through 
the  loading  point.  As  stated  in  our  original  report,  the  fact  that 
complainant  was  misinformed  by  a  representative  of  defendant  as 
to  the  application  of  the  tariff  affords  no  ground  upon  which  the 
Commission  can  award  reparation. 

Certain  of  the  charges  assessed  cover  cars  which  contained  ship- 
ments destined  to  points  east  of  Beverly  only,  which  were  handled 
through  Salem  for  the  convenience  of  defendant,  while  others  cover 
cars  transferred  at  Beverly.  Defendant  admits  that  no  ferry-car 
charges  should  have  been  collected  on  these  shipments,  and  will  be 
expected  to  make  the  necessary  adjustments.  As  before  stated,  by 
appropriate  amendment  the  charge  is  not  now  imposed  on  shipments 
back  hauled  from  the  Salem  transfer  through  Beverly. 

The  complainant  in  No.  8685  does  not  contend  that  it  was  misled 
by  the  tariff.  Its  case  is  predicated  entirely  upon  the  fact  that  it 
was  misinformed  by  defendant's  local  agent  as  to  how  its  shipments 
should  be  handled;  and  it  also  so  indiscriminately  loaded  its  ship- 
ments as  to  necessitate  a  back  ha*ul  from  a  transfer  station  either 
east  or  west  of  North  Leominster.  This  practice  it  has  since  cor- 
rected, upon  the  advice  of  a  representative  of  defendant.  The  er- 
roneous information  from  the  agent  affords  no  ground  upon  which 
this  Commission  can  order  refund  of  the  charges  complained  of. 

Upon  review  of  the  entire  records  and  reconsideration  of  all  the 
facts  and  circumstances,  we  adhere  to  our  previous  conclusions  and 
find  that  the  complainants  have  not  shown  that  the  charges  col- 
lected were  unreasonable  or  otherwise  in  violation  of  the  act. 

An  order  dismissing:  the  complaints  will  be  entered. 
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No.  10329. 
ROPE  PAPER  SACK  BUREAU 

V. 

DIRECTOR  GENERAL  ATLANTIC  COAST  LINE 
RAILROAD  COMPANY,  ET  AL. 


Submitted  May  21,  1919,    Decided  September  SO,  1919. 


Rules  and  regulations  of  the  southern  classification,  in  effect  prohibiting  the 
transportation  of  flour  and  meal  in  rope-paper  sacks,  found  to  be  unreason- 
able and  unduly  prejudicial.  Defendants  required  to  provide  for  the  use  of 
such  containers  under  reasonable  restrictions. 

Louis  C.  Southard  for  complainant. 
Alex.  M.  Bull  for  defendants. 

Report  of  the  Commission. 
Division  2,  Commissioners  Clark,  Daniels,  and  Woollet. 

By  Division  2 : 

By  complaint  filed  November  7,  1918,  complainant,  a  voluntary 
association  of  manufacturers  of  rope-paper  sacks,  alleges  that  the 
rules  and  regulations  of  the  southern  classification  prohibiting  the 
transportation  of  flour  and  other  grain  products  in  rope-paper  sacks 
are  unreasonable  and  unjustly  discriminatory,  and  asks  that  the  de- 
fendants be  required  to  establish  rates  and  ratings  to  provide  for 
such  transportation. 

Paper  is  made  from  vegetable  fibers  reduced  to  cellulose,  a  substance 
resembling  cotton.  The  fiber  may  be  obtained  from  jute,  flax,  hemp, 
wood,  sisal,  cotton,  or  the  manila  plant.  Rope  paper  is  made  from 
old  manila  rope,  with  a  small  percentage  of  old  burlap  bagging  and 
wood  pulp.  Although  made  from  waste  materials,  the  sacks  are  clean 
and  sanitary.  The  manila  fiber  is  longer  in  proportion  to  its  thick- 
ness than  most  fibers.  Its  interweaving  quality  makes  a  paper  which 
retains  its  strength  after  the  folding  required  to  make  a  sack.  An- 
other material,  known  as  Kraft  paper,  which  is  used  extensively  in 
the  manufacture  of  paper  sacks,  is  made  from  wood  pulp.  Rope- 
paper  flour  sacks  have  been  manufactured  and  used  for  general 
purposes  for  more  than  60  years.  During  the  year  1918  the 
eight  manufacturers  comprising  the  complainant  association  sold 
119,055,000  sacks  to  millers  in  the  United  States.  Of  this  number 
approximately  1.25  per  cent  were  shipped  to  southern,  7.5  per  cent  to 
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western,  and  91.25  to  official  classification  territories.  Taking  the 
country  as  a  whole,  more  cloth  than  paper  sacks  are  used.  The  price 
of  fiour  in  cotton  sacks  is  higher  than  fiour  in  paper  sacks,  the  dif- 
ferences in  price  being  fixed  by  the  Food  Administration  at  26  cents, 
40  cents,  and  55  cents  per  barrel,  for  i4"'^rrel,  %-barrel,  and  -f^ 
barrel  sacks,  respectively.  The  great  majority  of  packages  for  fam- 
ily use  are  in  i^-barrel  sizes,  weighing  24  or  24.5  pounds. 

The  strength  of  paper  flour  sacks  is  tested  in  several  way&  The 
tests  show  the  strength  of  paper  after  it  has  been  folded  a  number 
of  times,  the  pull  lengthwise  and  crosswise  of  the  grain  which  the 
paper  will  stand,  the  pressure  per  square  inch  which  will  burst  the 
sack,  and  the  number  of  times  a  sack  containing  a  given  conunodity 
can  be  dropped  without  bursting.  The  latter  test  shows  that  flour 
exerts  less  strain  on  a  bag  than  coarser  commodities,  such  as  sand  or 
granulated  sugar.  The  specifications  below  are  quoted  from  proposed 
Consolidated  Classification  No.  1.  Those  for  containers  of  grain 
products  are  proposed  to  apply  only  in  official  and  western  territories. 
The  container  bags  referred  to  are  designed  to  carry  one  or  more 
smaller  bags. 

Specifications  for  use  of  paper  bags  as  outer  containers. 


Commodity  and  size  of  bag. 


Grain  products: 

frtobl 
bbl 
bbl 

Container  bags  not  exceeding  21  by  36 inches 
Lime,  contents  not  to  exceed— 

fiOlbs 

80  lbs 

100  lbs 

Plaster,  contents  not  to  exceed— 

80  lbs 

100  lbs 


Rope-stock  paper. 


Manila- 
rope  fiber, 
not  less 
than— 


Percent. 
75 
75 
75 
75 

35 

eo 

75 

60 
76 


Weight  of 
paper  per 
500  sheets, 
24  by  36 
inches,  not 
less  than— 


Pounds. 

70 

80 

90 

100 

05 

95 

100 

95 
100 


Mullen 
test  resist- 
ance per 
square 
inch,  not 
less  than— 


Pounds, 
63 
72 
81 
90 

67 

76 

100 

76 
100 


Kraft  (100  per  ceot 
sulphate  pulp). 


Weight  of 
paper  per 
dOOsheet^ 
34  by  36 
inches,  not 
less  than— 


Pounds, 
88 

100 

m 

126 

90 
110 
125 

110 
136 


IfuUen 

testrvtei 

ancepa 

sooara 

llM».IIOC 


79 
90 

in 
lis 

8ft 

9ft 

in 


lU 


The  southern  classification,  which  carries  any-quantity  ratings  on 
grain  products,  has  never  specifically  authorized  the  transportation 
of  flour  in  paper  bags.  Prior  to  November  1,  1912,  it  contained  a 
general  rule  providing  that  containers  must  be  reasonably  safe  and 
practicable,  and  that  single  bags  must  be  made  of  cloth,  unless  other- 
wise provided  in  the  separate  description  of  articles.  Under  this 
rule  shipments  in  paper  were  refused.  Since  that  date  this  classifi- 
cation has  provided  that  bags  must  be  of  cloth,  carry  contents  safely, 
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and  prevent  sifting.  From  1902  until  March  20,  1909,  meal  could 
move  in  paper  at  ratings  substantially  higher  than  when  in  cotton, 
but  on  the  latter  date  this  movement  was  prohibited.  Both  the 
official  and  western  classifications  authorize  the  use  of  paper  con- 
tainers for  shipments  of  flour  and  meal.  With  the  exception  of  the 
less-than-carload  rating  in  the  west,  the  ratings  in  th&e  two  classifi- 
cations on  flour  and  meal  in  paper  and  in  cotton  are  the  same.  Com- 
plainant maintains  that  the  paper  sack  is  a  reasonably  safe  con- 
tainer; that  it  is  practically  as  safe  as  the  cotton  sack;  and  that  de- 
fendants should  accept  grain  products  in  rope-paper  bags. 

Complainant's  witnesses  testify  that  a  cloth  bag  will  cling  to  a 
nail  and  produce  a  tear,  where  a  paper  sack  will  merely  be  punc- 
tured; that  cotton  bags  may  be  weakened  by  moths  or  by  previous 
use  before  being  filled;  that  there  is  less  friction  against  the  floor 
and  sides  of  a  car  when  flour  is  in  paper  than  when  in  cloth ;  that 
paper  sacks  can  be  repaired  with  tape  more  easily  than  cloth  can 
be  sewed;  that  paper  sacks  will  keep  flour  dry  when  immersed  in 
water  for  a  short  time,  but  that  a  small  amount  of  water  will  pene- 
trate a  cloth  bag;  that  the  cotton  sack,  being  porous,  will  absorb 
odors,  dirt,  and  other  impurities  which  a  paper  bag  will  not;  that 
flour  in  paper  can  be  loaded  to  the  top  of  the  rar  with  practically 
no  damage  if  the  sheathing  of  the  car  is  high  enough;  and  that 
flour  in  paper  has  been  stacked  20  feet  high  in  warehouses  without 
bursting  the  bottom  rows.  While  the  southern  classification  pro- 
vides that  cloth  bags  must  prevent  sifting,  it  is  pointed  out  that 
enough  flour  passes  through  cloth  to  leave  a  white  mark  on  every- 
thing with  which  it  comes  in  contact.  It  was  testified  that  the 
paper  container  prevents  sifting  entirely,  but  that  3.5  ounces  are 
allowed  for  sifting  on  a  48.5-pound  cloth  sack. 

It  is  further  testified  that  shipments  of  flour  in  paper  sacks  move 
from  Minneapolis  to  the  Atlantic  seaboard  via  rail,  lake,  and  rail, 
and  are  handled  six  times  en  route  without  excessive  loss  or  damage; 
and  that  flour  in  paper  sacks  is  sometimes  received  in  carloads  at 
distributing  points,  shipped  to  customers  in  less  than  carloads,  re- 
turned for  some  reason,  and  then  shipped  again  without  complaint 
of  damage.  Photographs  were  submitted  showing  paper  sacks  in 
good  condition  taken  from  cars  which  had  been  overturned  and 
severely  damaged.  Complainant  submitted  a  statement  of  shipments 
made  from  Minneapolis,  Minn.,  in  January,  February,  and  March, 
1908,  showing  proportionately  heavier  claims  on  flour  in  cotton  bags 
than  in  paper  sacks. 

Complainant  filed  numerous  letters  from  firms  familiar  with  the 
paper  container  who  desired  to  use  it  on  shipments  moving  in  the 
south.    Millers  located  in  Virginia,  North  and  South  Carolina,  and 
65 1.  C.  C. 


212  INTERSTATE  COMMERCE  COMMISSION  REPORTS. 

other  southern  states  use  large  quantities  of  paper  sacks  in  the  dis- 
tribution of  flour  locally  and  by  trucks  where  it  is  not  required  to  be 
shipped  by  rail.  A  witness  for  one  of  the  rope-paper-bag  manu- 
facturers, who  had  formerly  been  in  the  flour  business  in  New  York, 
testified  that  from  75  to  80  per  cent  of  his  sales  of  flour  in  bags  had 
been  handled  in  paper.  The  testimony  of  others  is  that  in  New  Eng- 
land practically  no  flour  is  sold  in  cotton  bags' containing  less  than 
98  pounds;  and  one  firm  had  not  received  a  full  carload  of  flour  in 
cloth  in  20  years. 

Complainant  cites  the  fact  that  carload  and  less-than-carload 
shipments  in  paper  sacks  are  accepted  throughout  western  and  of- 
ficial classification  territories,  and  that  in  southern  territory  the  fol- 
lowing commodities  move  in  paper  containers  in  carload  quantities: 
Cement,  lime,  plaster,  charcoal,  coke,  zinc  oxide,  clay,  sand,  and 
plaster  of  paris.  Cement,  lime,  and  plaster  are  accepted  in  100-pound 
bags,  while  the  largest  paper  flour  sack  is  not  required  to  carry  more 
than  48.5  pounds.  Defendants  admit  that  the  claims  filed  on  cement, 
lime,  and  plaster  are  negligible  and  that  these  commodities  have 
moved  in  paper  containers  in  carloads  for  many  years. 

Defendants  insist  that  the  paper  flour  sack  is  not  reasonably  safe; 
that  the  use  of  paper  is  an  exception  to  the  general  rule  concerning 
package  requirements  proposed  for  application  in  all  territories, 
namely,  that  bags  shall  be  made  of  cloth  unless  otherwise  specified; 
that  the  use  of  paper  should  be  restricted  rather  than  extended ;  and 
that  at  different  times  the  elimination  of  the  use  of  paper  containers 
in  western  and  official  classification  territories  has  been  considered. 
Defendants  submitted  in  evidence  a  number  of  paper  flour  sacks,  ap- 
parently in  commercial  use,  as  having  failed  to  come  up  to  the  specifi- 
cations above  quoted ;  and  it  is  testified,  on  the  other  hand,  that  speci- 
fications will  be  adopted  in  all  territories  which  will  bring  about  the 
use  of  better  and  stronger  cotton  bags.  Defendants  pointed  out  that 
a  cloth  sack  will  not  burst  like  paper  when  water  soaked  or  when 
dropped;  that  when  damaged  by  pure  water  flour  in  cloth  may  be 
dried  out  and  used;  that  when  partially  torn  cotton  will  not  tear 
further  as  easily  as  paper;  and  that  in  order  to  prevent  the  absorp- 
tion of  odors  clean  cars  are  furnished  for  flour  shipments,  although 
occasionally  a  car  which  is  apparently  clean  will  give  off  an  odor  when 
heated  by  the  sun. 

Defendants  represent  that  what  little  experience  they  have  had 
with  shipments  in  paper  has  been  unfavorable.  They  stressed  the 
heavy  loss-and-damage  claims  shown  by  complainant's  exhibits  prior 
to  and  during  the  period  of  heavy  loading  when  flour  was  loaded 
higher  than  the  sheathing  in  the  car.  Letters  from  other  carriers 
familiar  with  the  handling  of  flour  in  paper  were  submitted,  and 
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statistics  prepared  by  lines  operating  in  the  Buffalo,  N.  Y.,  district. 
These  exhibits  indicate  that  the  percentage  of  claims  increases  ac- 
cording to  the  order  in  which  the  following  containers  are  named : 
Barrels,  jute  sacks,  cotton  sacks,  and  paper. 

Defendants  further  contend  that  there  is  no  demand  for  the  use 
of  paper  bags  in  the  south,  and  that  the  few  applications  received 
therefrom  were  confined  to  carload  shipments.  They  point  out  that 
this  complaint  was  filed  by  manufacturers  of  paper  bags,  and  not 
by  shippers  of  grain  products;  but  some  of  the  complainant's  wit- 
nesses were  shippers  and  receivers  of  flour.  Letters  from  numerous 
jobbers  and  a  few  millers  in  the  south,  protesting  against  the  estab- 
lishment of  ratings  on  flour  in  paper  containers,  were  filed  in  the 
record,  a  small  percentage  of  the  writers  having  had  an  opportunity 
to  test  the  merits  of  the  paper  bag.  It  is  testified  that  in  official 
classification  territory  the  movement  to  distributing  points  is  in  car- 
loads and  that  the  less-than-carload  hauls  from  distributing  points 
and  local  mills  to  the  consumer  are  comparatively  short,  while  the 
hauls  in  the  south  are  long  and  cars  are  loaded  to  break  bulk  at  sev- 
eral points.  Defendants  also  point  out  that  the  western  classification 
names  a  higher  rating  on  less-than-carload  shipments  in  paper  than 
in  cotton.  The  carload  ratings,  however,  are  the  same,  and  this  is 
true  of  both  carload  and  less-than-carload  ratings  in  official  classifica- 
tion. 

Defendants  stress  the  fact  that  the  only  commodities  accepted  in 
paper  containers  in  the  south  are  also  accepted  in  bulk  in  carloads; 
that,  in  anticipation  of  injury  to  the  paper  containers,  extra  bags  are 
put  in  the  cars  to  replace  any  that  n^ay  become  damaged;  that  these 
commodities  do  not  compete  with  flour;  and  that  none  of  the  com- 
modities referred  to  are  accepted  in  paper  containers  in  less  than  car- 
loads. They  observe  that  where  shipments  are  accepted  in  bulk  the 
container  authorized  is  without  significance. 

It  should  be  observed  that  while  such  commodities  as  lime  and 
cement  ordinarily  move  in  carloads  rather  than  in  less  than  carloads, 
the  less-than-carload  movement  of  flour  is  very  important  and 
strongly  competitive  with  the  carload  movement.  Stuarfs  Draft 
Milling  Co.  v.  S.  Ry.  Co,^  31 1.  C.  C,  623 ;  Official  Classification  Rat- 
ings^ 37  I.  C.  C,  166,  186.  It  is  not  disputed  that  loss-and-damage 
claims  accrue  on  shipments  in  paper  bags,  but  it  is  evident  that  cloth 
and  paper  bags  have  individual  advantages;  and  the  determinative 
question  is  whether  the  rope-paper  sack  or  bag  is  a  suitable  container 
when  handled  with  reasonable  care.  We  find  that  the  rules,  regula- 
tions, and  ratings  of  the  southern  classification  are  unreasonable  and 
unduly  prejudicial  in  so  far  as  they  in  effect  prohibit  the  transporta- 
tion of  flour  and  meal,  in  any  quantity,  in  rope-paper  sacks  and  in 
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rope-paper  container  bags,  which  conform  to  the  specifications  here- 
inbefore shown,  not  exceeding  one-quarter  barrel  in  amount  per  sack 
or  bag.  Whether  or  not  other  grain  products  should  be  accepted  in 
paper  is  not  established  by  the  present  record.  The  question  of  what 
ratings  should  apply  on  shipments  in  these  containers  is  not  fairly 
within  the  issue  and  no  finding  is  made  thereon. 
An  appropriate  order  will  be  entered. 


No.  10337. 
HEBE  COMPANY 

V. 

DIRECTOK  GENERAL,  CHICAGO  &  NORTH  WESTERN 

RAILWAY  COMPANY,  ET  AL. 


FOURTH  SECTION  APPLICATION  No.  10998. 


Submitted  Fehruary  18,  1919.    Decided  September  25,  1919, 


Rate  of  82  cents  per  100  pounds  charged  for  the  transportation  of  eyapurated 
skimmed'  milk  containing  vegetable  fat,  in  carloads,  from  Jefferson  and 
Oconomowoc,  Wis.,  to  De  Ridder,  La.,  found  to  have  been  unreasonable  to 
the  extent  that  it  exceeded  61  cents  per  100  pounds.  Reasonable  relatloii- 
ship  of  rates  prescribed  for  the  future  and  reparation  awarded. 

E.  S.  DePass  for  complainant. 
Robert  H.  Widdicombe  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 
By  Division  3: 

The  complainant,  a  corporation,  engaged  in  the  manufacture  of 
evaporated  skimmed  milk  containing  vegetable  fat,  at  Jefferson  and 
Oconomowoc,  Wis.,  alleges  by  complaint  seasonably  filed  that  the 
rate  charged  by  defendants  on  three  carloads  of  this  commodity, 
shipped  October  12  and  November  9,  1916,  and  January  81,  1917, 
from  those  points  to  De  Ridder,  La.,  was,  and  that  the  present  rate 
is,  unreasonable,  unjustly  discriminatory,  unduly  prejudicial,  and 
in  violation  of  the  long-and-short-haul  provision  of  the  fourth  sec- 
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tion  of  the  act.  Reparation  and  a  reasonable  and  nonprejudicial 
rate  for  the  future  are  asked.  Rates  are  stated  in  cents  per  100 
pounds. 

Two  shipments  originated  at  Jeflferson,  a  local  station  on  the 
Chicago  &  North  "Western  Railway,  52  miles  west  of  Milwaukee,  Wis., 
and  moved  in  connection  with  the  Chicago,  Milwaukee  &  St.  Paul 
Railway  to  Kansas  City,  Mo.,  and  the  Kansas  City  Southern  Rail- 
way and  Texarkana  &  Fort  Smith  Railway  beyond.  One  originated 
at  Oconomowoc,  a  local  station  on  the  Chicago,  Milwaukee  &  St. 
Paul  Railway,  33  miles  west  of  Milwaukee,  and  moved  over  the  line 
of  that  defendant  to  Kansas  City  and  the  Kansas  City  Southern 
Railway  and  Texarkana  &  Fort  Smith  Railway  beyond.  They 
weighed  in  the  aggregate  112,787  pounds  and  charges  were  collected 
in  the  sum  of  $926.84  at  the  fifth-class  rate  of  82  cents.  The  ship- 
ment of  January  31  was  overcharged  $2.  The  western  classification 
then  provided  and  now  provides  a  fifth-class  rating  on  condensed 
milk,  in  carloads,  but  prior  to  January  25,  1917,  provided  no  specific 
rating  applicable  to  this  commodity.  Effective  on  that  date  the  de- 
scriptive item  was  broadened  to  include  condensed  or  evaporated 
milk  containing  vegetable  fat.  The  rate  assessed  was  properly  ap- 
plied to  the  shipment  forwarded  subsequently  to  that  date,  but  the 
tariffs  named  no  rate  that  was  specifically  applicable  to  the  ship- 
ments which  moved  prior  thereto.  The  present  fifth-class  rate  ap- 
plicable on  this  conunodity  from  and  to  the  points  in  question  is  93 
cents. 

At  the  time  the  shipments  moved  defendants  maintained  on  con- 
densed milk  a  commodity  rate  of  53  cents  from  Jefferson  and 
Oconomowoc  to  Lake  Charles,  La.,  53  miles  south  of  De  Ridder  on 
the  Kansas  City  Southern,  to  which  point  De  Ridder  is  intermediate 
over  the  route  of  movement,  and  on  November  22,  1916,  established 
a  rate  of  45  cents  on  like  traffic  from  Richland  Center,  Madison, 
Janesville,  and  Watertown,  Wis.,  competitive  points  in  the  same  gen- 
eral vicinity,  to  Lake  Charles.  The  points  of  origin  here  are  also 
intermediate  Watertown  to  Lake  Charles  over  the  route  of  move- 
ment. On  May  30,  1917,  these  rates  on  condensed  milk  were  made 
applicable  to  evaporated  milk  containing  vegetable  fat  from  and  to 
the  same  points,  and  on  June  25,  1918,  were  increased  to  66.5  cents 
and  56.5  cents,  respectively,  under  General  Order  No.  28  of  the  Di- 
rector General  of  Railroads.  Complainant  is  in  error  in  its  conten- 
tion that  the  Lake  Charles  combination  to  De  Ridder,  during  the 
period  of  movement,  was  lower  than  the  82-cent  rate  charged,  as  it 
was  based  on  the  use  of  the  45-cent  rate  to  Lake  Charles  from  the 
contiguous  Wisconsin  producing  points  but  not  applicable  from 
Jefferson  or  Oconomowoc. 
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Complainant  contends  that  the  charges  collected  on  these  ^ip- 
ments  were  unreasonable  to  the  extent  that  they  exceeded  those  that 
would  have  accrued  at  the  45-cent  rate  on  condensed  milk  from  the 
neighboring  Wisconsin  points  and  that  for  the  future  the  rates 
from  and  to  the  points  in  question  should  not  exceed  the  rates  from 
the  other  Wisconsin  points  mentioned  to  Lake  Charles,  namely,  56.5 
cents.  As  further  showing  that  the  charges  assailed  were  unreason- 
able comparison  is  made  with  a  rate  of  61  cents  applicable  on  con- 
densed milk  when  the  shipments  moved  and  shortly  thereafter  made 
applicable  on  condensed  or  evaporated  milk  containing  vegetable  fat, 
and  since  increased  to  76.5  cents,  from  the  Wisconsin  points  named  to 
Beaumont,  Tex.,  78  miles  southwest  of  De  Bidder. 

For  defendants  it  was  testified  that  the  combination  of  the  water- 
compelled  rates  to  New  Orleans  and  rates  from  New  Orleans  to  Lake 
Charles,  a  distance  of  218  miles,  established  years  ago  in  competition 
with  schooners  plying  between  these  points  resulted  in  low  rates  from 
St.  Louis,  Milwaukee,  and  defined  territories,  including  points  in 
Wisconsin,  to  Lake  Charles.  They  state  that  the  customary  basis 
for  commodity  rates  to  De  Ridder  is  the  Texas  common-point  basis, 
De  Ridder  being  only  16  miles  east  of  the  Texas-Louisiana  state  line, 
and  the  Texas  common-point  rate  being  maintained  at  points  just 
west  of  that  line  on  the  Gulf,  Colorado  &  Santa  Fe  Railroad,  which 
extends  westwardly  through  De  Ridder  into  Texas.  They  propose  to 
establish  on  this  traflSc  from  St.  Louis  and  defined  territories,  includ- 
ing Wisconsin  producing  points,  to  De  Ridder  and  Lake  Charles 
the  Texas  common-point  basis,  which  will  result  in  a  rate  of  76.5 
cents  from  and  to  the  points  concerned,  and  express  a  willingness 
to  pay  reparation  on  the  shipments  in  question  on  the  basis  of  the 
former  Texas  common-point  rate  of  61  cents. 

We  find  that  the  rate  charged  was  unreasonable  to  the  extent  that 
it  exceeded  61  cents  per  100  pounds,  and  that  the  present  rate  as- 
sailed is,  and  for  the  future  will  be,  unreasonable  to  the  extent  that 
it  exceeds  or  may  exceed  the  rate  contemporaneously  maintained  on 
like  traffic  from  Milwaukee  to  Texas  common  points.  Complainant 
has  not  shown  that  it  has  been  damaged  by  reason  of  alleged  unjust 
discrimination  on  account  of  the  lower  rates  to  Lake  Charles. 

We  further  find  that  complainant  made  the  shipments  as  described, 
and  paid  and  bore  the  charges  thereon ;  that  it  was  damaged  to  the 
extent  of  the  difference  between  the  charges  paid  and  those  that 
would  have  accrued  at  the  rate  herein  found  to  have  been  reasonable; 
and  that  it  is  entitled  to  reparation  from  the  Chicago  &  North  West- 
em  Railway  Company,  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company,  the  Kansas  City  Southern  Railway  Company,  and  the 
Texarkana  &  Fort  Smith  Railway  Company  in  the  sum  of  $160.88, 
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with  interest,  and  from  the  Chicago,  Milwaukee  &  St.  Paul  Eailway 
Company,  Kansas  City  Southern  Railway  Company,  and  Tex- 
arkana  &  Fort  Smith  Railway  Company  in  the  sum  of  $77.96,  with 
interest. 

In  March,  1917,  by  Fourth  Section  Order  No.  6518  we  authorized 
defendants  to  establish  from  and  to  the  points  in  question  the  same 
rates  on  condensed  or  evaporated  milk  containing  vegetable  fat  as 
were  contemporaneously  in  effect  on  condensed  milk  or  evaporated 
milk,  without  observing  the  long-and-short-haul  provision  of  the 
act  to  regulate  commerce,  pending  our  action  on  their  application 
for  relief  from  the  provisions  of  the  fourth  section  respecting  ratea 
on  condensed  or  evaporated  milk  from  and  to  the  same  points.  De- 
fendants were  called  upon  to  justify  the  fourth  section  departures 
with  respect  to  the  commodity  involved,  but  stated  at  the  hearing 
that  they  did  not  desire  fourth  section  relief  for  the  future  with  re- 
spect to  evaporated  skimmed  milk  containing  vegetable  fat.  An 
order  will  be  entered  vacating  that  portion  of  our  order  granting 
fourth  section  relief  so  far  as  it  concerns  this  traffic 

Appropriate  orders  will  be  entered. 
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No.  10356. 
UNITED  PAPERBOARD  COMPANY,  INCORPORATED, 

V. 

DIRECTOR  GENERAL,  ERIE  RAILROAD  COMPANY, 

ET  AL. 


Suhmitted  February  IS,  191! .    Decided  September  25,  1919. 


Rate  of  16  cents  per  100  pounds  on  chip  board,  in  carloads,  fi-om  -  Loclrport, 
N.  Y.,  to  Camden,  N.  J.,  found  to  have  been  unreasonable  to  the  extent  that 
it  exceeded  12.6  cents.    Reparation  awarded. 

B.  L,  Stover  for  complainant. 

A.  H.  Elder  for  defendant  carriers. 

R.  Walton  Moore  for  Director  General  of  Railroads. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 
By  Division  3: 

The  complainant  is  a  corporation  engaged  in  manufacturing  box 
board  and  similar  products  at  New  York,  N.  Y.  By  complaint  filed 
December  5,  1918,  it  alleges  that  the  rate  charged  by  the  defendant 
carriers  on  one  carload  and  one  "  follow  lot "  of  chip  board,  shipped 
September  12,  1917,  from  Lockport,  N.  Y.,  to  Camden,  N.  J.,  was 
unreasonable.  Reparation  is  asked.  Rates  are  stated  in  cents  per 
100  pounds. 

The  shipment,  aggregating  63,720  pounds,  was  consigned  to 
Kaighn's  Point,  Camden,  a  local  station  on  the  Atlantic  City  Rail- 
road, and  moved  over  the  Erie  Railroad,  New  York  Central  Rail- 
road, Philadelphia  &  Reading  Railway,  hereinafter  called  the  Read- 
ing, and  Atlantic  City  Railroad,  which  is  a  part  of  the  Reading 
system.  The  New  York  Central  was  not  made  a  party  defendant. 
Charges  were  collected  in  the  sum  of  $101.95,  at  the  joint  sixth-class 
rate  of  16  cents,  applicable  under  exceptions  to  the  official  classifica- 
tion. There  was  contemporaneously  in  effect  a  commodity  rate  of 
1£.6  cents  on  box  board,  strawboard,  and  wood-pulp  board,  applicable 
in  connection  with  the  Pennsylvania  Railroad,  but  not  with  the 
Reading  or  Atlantic  City  lines,  to  Camden.  Effective  February  14, 
1918,  the  application  of  this  rate  was  extended  to  include  chip  board 
and  certain  other  boards,  but  through  error  these  boards  were  elimi- 
nated from  the  tariff  on  April  27, 1918 
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The  complainant  contends  that  the  rate  assailed  was  unreasonable 
to  the  extent  that  it  exceeded  the  above-mentioned  commodity  rate. 
Chip  board  is  similar  to  box  board,  strawboard,  and  wood-pulp 
board,  and  the  Commission  has  held  that  the  rates  on  the  former 
shoud  not  exceed  those  on  the  latter.  Schulz  Co,  v.  C.^  M.  c&  St.  P. 
Ry,  Go,^  20  I.  C.  C,  403;  'Western  Trunk  Line  Rate  Increases^  43 
I.  C.  C,  481.  The  defendants  maintain  that  the  class  rate  applied 
was  reasonable  in  the  absence  of  a  movement  sufficient  to  justify  the 
establishment  of  a  commodity  rate.  The  extent  of  the  movement  of 
chip  board  from  Lockport  to  Camden  does  not  appear,  but  com- 
plainant has  a  regular  customer  at  Camden.  The  defendants  admit 
that  the  physical  conditions  surrounding  delivery  at  Camden  by  the 
Atlantic  City  Railroad  are  not  different  from  those  surrounding  the 
Pennsylvania  delivery,  and  they  see  no  reason  from  a  traffic  stand- 
point for  not  applying  the  rate  for  Pennsylvania  delivery  to  de- 
liveries by  the  Atlantic  City  Railroad.  We  note  that  the  sixth-class 
rate  to  Camden  over  the  route  of  movement  also  applied  in  connec- 
tion with  the  Pennsylvania,  that  the  same  rate  applied  to  Philadel- 
phia, Pa.,  over  both  the  Reading  and  Pennsylvania,  and  that  the 
12.6-cent  commodity  rate  also  applied  to  Philadelphia  over  both 
lines.  Effective  April  27,  1918,  following  our  order  of  March  12, 
1918,  in  The  Fifteen  Per  Gent  Gase,  45  I.  C.  C,  303,  the  12.6-cent 
commodity  rate  was  increased  to  14.5  cents,  and  on  June  25,  1918, 
under  General  Order  No.  28  of  the  Director  General  of  Railroads, 
the  commodity  rate  was  further  increased  to  18  cents  and  the  sixth- 
class  rate  to  20  cents. 

We  find  that  the  rate  charged  was  unreasonable  to  the  extent  that 
it  exceeded  12.6  cents  per  100  pounds ;  that  the  complainant  made  the 
shipment  as  described  and  paid  and  bore  the  charges  thereon;  that 
it  has  been  damaged  to  the  extent  that  the  charges  paid  exceeded 
those  that  would  have  accrued  on  the  basis  herein  found  reasonable ; 
and  that  it  is  entitled  to  reparation  in  the  sum  of  $21.66,  with  interest. 
The  New  York  Central  may  participate  in  the  payment  of  the  repara- 
tion. 

Following  our  order  in  Building  and  Roofing  Paper  and  Paper 
Board  Rates^  52  I.  C.  C,  84,  the  defendants  have  established  in  ex- 
ceptions to  the  official  classification,  effective  April  15,  1919,  a  rating 
of  90  per  cent  of  the  sixth-class  rate  oh  chip  board  in  carloads. 
Therefore  no  order  prescribing  the  rate  for  the  future  is  required. 

An  appropriate  order  will  be  entered. 
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No.  10367.* 

W.  A.  GOSLINE  &  COMPANY 

V. 

DIRECTOR    GENERAL,    DELAWARE    &    HUDSON 

COMPANY,  ET  AL. 


Submitted  May  10,  1919.    Decided  September  25,  1919. 


Rate  of  $3.85  per  gross  ton  on  anthracite  coal,  in  carloads,  from  points  in  the 
Pennsylvania  anthracite-coal  district  via  Buffalo,  N.  Y.,  to  Toledo,  Ohio, 
found  to  have  been  unreasonable  to  the  extent  that  it  exceeded  $3.70. 
Reparation  awarded. 

L.  G.  Macomber  for  complainant. 

John  «/.  Danhof^  jr.  and  Charles  J.  Rixey^  jr.j  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 

By  Division  3 : 

The  complainants,  W.  A.  Gosline,  jr.,  H.  J.  Heywood,  H.  G.  Hey- 
wood,  and  J.  W.  Myers,  are  copartners  engaged  in  the  wholesale 
and  retail  coal  business  at  Toledo,  Ohio,  under  the  name  of  W.  A. 
Gosline  &  Company.  By  complaints  filed  Dec^nber  12,  1918,  they 
allege  that  the  rate  of  $3.85  per  ton  charged  on  numerous  carloads  of 
anthracite  coal  shipped  in  August  and  September,  1918,  from  various 
points  in  the  Pennsylvania  anthracite-coal  district,  through  Buffalo, 
N.  Y.,  to  Toledo,  was  unreasonable  to  the  extent  that  it  exceeded 
the  subsequently  established  rate  of  $3.70  per  ton.  Reparation  only 
is  sought,  including  an  amount  equal  to  the  war-revenue  tax  on  the 
alleged  unreasonable  portion  of  the  freight  charges.  Except  when 
otherwise  indicated,  rates  are  referred  to  in  amounts  per  ton  of 
2,240  pounds,  and  rates  to  and  beyond  Buffalo  will  include  rates  to 
and  beyond  Buffalo  rate  points. 

The  shipments  in  question,  consisting  of  "  prepared  sizes "  of 
anthracite,  moved  over  the  lines  of  the  Delaware  &  Hudson  Company 
to  Carbondale,  Pa.,  the  Erie  Railroad  to  Black  Rock,  N.  Y.,  a  station 
within  the  corporate  limits  of  Buffalo,  and  from  that  point  to 
destination  over  the  Michigan  Central  Railroad  or  the  Wabash  Rail- 
way.   Apparently  the  routing  west  of  Buffalo  was  specified  by  the 

>  This  report  also  embraces  No.  103G7  (Sub  -No.  1),  Same  v.  Director  General,  Delaware 
ft  Hudson  Company,  et  ai. 
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shipper.    The  rate  charged  and  legally  applicable  was  constructed  on 
the  Buffalo  combination,  $2.35  to  that  point  and  $1.50  beyond. 

Prior  to  the  tariff  changes  following  our  order  of  March  12,  1918, 
in  Investigation  and  Suspension  Docket  No.  1111,  a  combination 
rate  of  $3  applied  over  these  routes,  made  up  of  $2  to  Buf- 
falo and  $1  beyond.  In  that  order  we  approved  an  increase  of 
15  cents  in  the  aggregate  rate.  By  agreement  this  increase  was 
evenly  divided  between  the  carriers  operating  east  and  wes£  of  Buf- 
falo, and  increased  rates  of  $2,076  and  $1,075,  respectively,  were 
thereupon  established,  aggregating  $3.15.  By  General  Order  No.  28 
of  the  Director  General  of  Railroads,  dated  May  25, 1918,  the  follow- 
ing increases  in  coal  rates  were  directed :  30  cents  per  net  ton  on  rates 
of  $1  to  $1.99  per  ton;  40  cents  per  net  ton  on  rates  of  $2  to  $2.99 
per  ton ;  and  50  cents  per  net  ton  on  rates  of  $3  or  higher  per  ton ; 
subject  to  the  provisions  that — 

Where  rates  have  not  been  increased  since  June  1,  1917,  the  increase  to  be 
made  now  shaH  be  determined  by  first  adding  to  the  present  rate  fifteen  (15) 
cents  per  ton,  net  or  gross  as  rated,  or  if  an  increase  of  less  than  fifteen  (15) 
cents  per  ton,  net  or  gross  as  rated,  has  been  made  since  that  date,  then  by  first 
adding  to  the  present  rate  the  difference  between  the  amount  of  that  increase 
and  fifteen  (15)  cents  per  ton,  net  or  gross  as  rated;  and  to  the  rates  so  con- 
structed the  above  increases  shall  now  be  added. 

Where  rates  from  producing  points  or  to  destinations  have  been  based  on 
fixed  differentials  in  cents  per  ton,  such  differentials  to  be  maintained,  the  in- 
crease to  be  figured  on  the  highest  rated  point  or  group. 

Apportioning  to  their  lines  one-half  of  55  cents  per  long  ton, 
equivalent  to  50  cents  per  net  ton,  based  upon  the  through  rate  of 
$3.15,  the  lines  east  of  Buffalo,  effective  June  25,  1918,  added  27.5 
cents  to  their  rates,  making  the  rate  of  $2.35.  A  corresponding  in- 
crease by  the  Michigan  Central  and  Wabash  would  have  resulted  in 
a  rate  of  $1.35,  but  those  carriers  first  added  7.5  cents  and  then  33.6 
cents  per  long  ton,  the  latter  equivalent  to  30  cents  per  net  ton,  to 
their  $1,075  rate,  aggregating  $1,486,  which,  under  the  rule  of  the 
general  order  governing  the  disposition  of  fractions,  became  $1.50. 

Complainants  contend  that  the  through  rate  should  have  been  con- 
sidered in  its  entirety  in  applying  the  increase,  because  both  factors 
were  proportional  rates  and  therefore  essentially  but  parts  of  the 
through  rate.  The  rate  component  to  Buffalo  was  specifically  pub- 
lished as  a  proportional  rate,  but  the  tariffs  did  not  restrict  the  rate 
west  of  Buffalo  to  proportional  application.  However,  the  follow- 
ing observations  are  pertinent  in  this  connection : 

(a)  In  approving  the  increase  of  15  cents  in  Investigation  and 
Suspension  Docket  No.  1111  we  limited  the  application  of  such  in- 
crease between  points  in  official  classification  territory  as  follows : 
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Provided  further.  That  where  a  through  rate  between  two  such  points  is 
made  by  combination,  appropriate  provision  is  made  in  the  schedules  that  the 
aggregate  increase  of  the  factors  applicable  in  such  combination  shall  not  ex- 
ceed fifteen  (15)  cents  per  long  ton. 

(6)  The  Michigan  Central  tariff,  the  supplement  to  which  named 
the  increased  component  west  of  Buffalo,  effective  June  25,  1918,  pro- 
vides as  follows : 

CJomblnation  Rates. — Where  rates  on  Anthracite  Coal,  Anthracite  Briquettes, 
Anthracite  Coalettes,  Anthracite  Goal  Screenings,  and  Anthracite  CJoal  Dust 
published  In  this  tariff  are  used  as  factors  in  constructing  through  rates  to 
points  of  destination  in  Official  Classification  Territory,  the  aggregate  through 
charge  to  such  point  of  destination  will  be  the  combination  of  rates  lawfully 
publlslied  and  on  file  with  the  Interstate  Commerce  Commission  and  other  Rail- 
road Commissions  on  traffic  subject  to  their  Jurisdiction  in  effect  on  March  28, 
1918,  plus  15  cents  per  ton  of  2,240  pounds. 

{c)  Effective  June  25,  1918,  the  New  York,  Chicago  &  St.  Louis 
Railroad,  the  so-called  Nickel  Plate,  increased  its  rate  from  Buffalo 
to  Toledo  from  $1,075  to  $1.35. 

There  is  some  discussion  in  the  record  as  to  the  proper  interpreta* 
tion  of  General  Order  No.  28,  but  that  matter  is  of  importance  only 
in  so  far  as  it  may  show  whether  the  defendant  carriers  operating 
west  of  Buffalo  exceeded  the  authority  of  the  order  or  whether  the 
rate  establislied  represented  the  then  views  of  the  Railroad  Adminis- 
tration as  to  the  proper  level  of  the  rate  intended  to  be  made  effective. 
Admittedly,  the  Railroad  Administration  intended  by  that  order  "  to 
disturb  as  little  as  possible  the  long-established  and  widely  known 
relationships,"  and  soon  after  the  order  was  promulgated  its  atten- 
tion was  directed  to  the  fact  that  joint  rates  over  one  route  and  com- 
bination  rates  over  another  route  were  contemporaneously  in  effect 
between  certain  points  on  coal  and  certain  other  commodities  and 
that  the  in(»rease  should  be  restricted  to  the  aggregate  rate  in  order 
to  preserve  existing  relationships  and  avoid  varying  rates  between 
the  same  points.  The  carriers  were  thereupon  instructed  that,  the 
increases  authorized  on  coal  rates  constructed  on  combination  should 
be  applied  only  to  the  "through  combination  of  rates."  In  these 
advices  it  was  recognized  that  in  many  instances  the  period  of  time 
intervening  prior  to  June  25,  1918,  was  too  short  for  the  carriers 
to  give  effect  on  that  date  to  these  instructions,  but  the  desire  was 
expressed  that  the  modified  rates  be  put  in  force  "as  rapidly  as 
possible."  From  the  foregoing  it  appears  that  in  any  event  the  Rail- 
road Administration  recognized,  prior  to  Jime  25,  1918,  that  the 
combination  rate  should  be  considered  in  its  entirety  in  applying  the 
increase;  and,  effective  August  31,  1918,  and  September  6,  1918,  the 
Wabash  and  Michigan  Central,  respectively,  reduced  their  rates 
to  $1.35. 
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While  the  rates  generally  from  the  anthracite  mines  in  Pennsyl- 
vania to  Toledo  are  combination  rates  basing  on  Buffalo,  the  Dela- 
ware &  Hudscm  Company,  in  connection  with  the  Pennsylvania  Rail- 
road, operating  through  Pittsburgh,  Pa.,  maintains  and  has  main- 
tained a  joint  rate  from  and  to  these  points.  That  rate  was  $3.15 
prior  to  June  25,  1918,  and,  effective  that  date,  it  was  increased  to 
$3.70.  The  Michigan  Central  and  Wabash,  which  also  operate  from- 
Toledo  to  Detroit,  58  miles  north  of  Toledo,  while  participating  in 
the  aggregate  through  rate  of  $3.85  to  Toledo,  by  way  of  Buffalo, 
united  with  the  Delaware  &  Hudson  and  Pennsylvania  railroads  in 
extending  the  $3.70  joint  rate  over  their  lines  through  Toledo  to 
Detroit. 

Directing  their  testimony  specifically  to  the  component  of  the  rate 
west  of  Buffalo,  which  is  testified  to  have  been  originally  established 
in  competition  with  the  water  rate  between  those  points,  defendants 
seek  to  show  that  the  aggregate  rate  here  assailed  was,  by  reason  of 
that  component,  unduly  low.  In  comparison  with  the  $1.50  rat« 
they  refer  to  a  materially  higher  basis  of  rates  applying  from  the 
mines  in  question  to  several  New  York  and  New  England  points, 
and  to  rates  upon  a  somewhat  higher  level  from  Buffalo  to  certain 
Ohio  and  Michigan  points,  the  difference  between  these  latter  rates 
and  the  $1.50  rate  being  also  reflected  in  exhibits  in  which  the  through 
rate  assailed  is  compared  with  the  through  rates  from  these  mines  to 
Ohio  and  Michigan  points.  Tb.«  aggregate  rate  assailed  is  further 
compared  with  the  rates  on  soft  coal  from  Herrin,  111.,  to  certain 
Kansas  points,  which  are  shown  to  yield  ton-mile  earnings  somewhat 
in  excess  of  5.91  mills,  the  ton-mile  earning  at  the  $3.85  rate,  equiva- 
lent to  $3.4375  per  net  ton,  for  approximately  582  miles  over  the 
route  of  movement  in  connection  with  the  Wabash  Railway. 

The  former  rate  of  $2  from  the  mines  to  Buffalo  was  approved  in 
Rates  for  Transportation  of  Anthracite  Coal^  35  I.  C.  C,  220 ;  the  $1 
rate  from  Buffalo  to  Toledo  had  been  in  effect  for  many  years  prior 
to  the  increase  following  our  order  in  Investigation  and  Suspension 
Docket  No.  1111,  and  while  the  schedules  of  the  carriers  in  that 
proceeding  proposed  an  increase  of  40  cents  in  the  then  aggregate 
rate  from  the  anthracite  mines  in  Pennsylvania  to  Toledo,  an  increase 
of  only  15  cents,  as  has  been  stated,  was  then  approved. 

The  selection  by  the  shipper  of  routes  in  connection  with  the 
Michigan  Central  and  Wabash,  while  the  lower  rate  of  $3.70  applied 
over  routes  in  connection  with  the  Pennsylvania  or  the  Nickel  Plate, 
is  also  urged  by  defendants  as  a  ground  for  denying  the  relief  asked. 
But  a  shipper  is  not  to  be  denied  a  reasonable  rate  over  a  through 
route  merely  because  a  lower  rate  could  have  been  secured  by  the  use 
of  another  route.    It  is  testified  for  complainants  that  during  the 
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period  in  question  the  distribution  of  coal  was  controlled  by  the 
United  States  Fuel  Administration,  that  complainants  had  no  way 
of  ascertaining  when  the  shipments  would  be  made,  and  that  they 
anticipated  that  a  proper  adjustment  of  the  rates  would  be  made 
effective  prior  to  the  movement  in  question. 

Defendants  also  assert,  with  much  emphasis,  that  no  reparation 
should  be  awarded  in  this  complaint,  because  during  the  period  in 
question  the  defendants'  lines  were  operated  by  the  government  as 
an  emergency  measure,  the  necessity  for  procuring  additional  rev- 
enue was  urgent,  the  publication  of  tariffs  necessarily  slow  by  reason 
of  the  scarcity  of  workers,  also  "  because  the  readjustment  was  gen- 
eral and  applied  to  a  vast  territory  of  destination,  and  because  the 
principle  involved  arises  not  only  in  connection  with  the  readjust- 
ment on  coal  traffic  but  on  other  important  commodities  upon  which 
rates  were  subsequently  revised  to  spread  the  advance."  These  vari- 
ous matters  have  been  given  due  consideration,  but  are  not  controlling 
here. 

We  find  that  the  rate  assailed  was  unreasonable  to  the  extent  that 
it  exceeded  $3.70  per  ton  of  2,240  pounds;  that  complainants  made 
the  shipments  as  described  and  paid  and  bore  the  charges  thereon; 
that  they  have  been  damaged  to  the  extent  that  the  charges  paid  ex- 
ceeded those  that  would  have  accrued  on  the  basis  herein  found  rea- 
sonable, and  that  they  are  entitled  to  reparation,  with  interests  The 
exact  amount  of  reparation  due  can  not  be  determined  on  this  record, 
and  complainants  should  prepare  a  statement  showing  the  details 
of  the  shipments  in  accordance  with  rule  V  of  the  Rules  of  Practice, 
also  specifying  the  dates  on  which  the  charges  were  paid,  which 
statement  should  be  submitted  to  the  defendants  for  verification* 
Upon  receipt  of  a  statement  so  prepared  and  verified,  we  will  con- 
sider the  entry  of  an  order  awarding  reparation.  Following  ZeU 
nicker  Supply  Co.  v.  S.  By.  Co.^  53  I.  C.  C,  308,  we  hold  that  we 
are  without  power  to  order  refund  of  war  taxes  and  may  not  properly 
include  in  an  award  of  reparation  the  amount  so  paid,  computed  on 
the  published  rate,  in  excess  of  what  the  war  tax  would  have  been 
if  computed  on  the  rate  which  we  subsequently  find  would  have  been 
reasonable, 
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No.  10373. 
SOUTHERN  LUMBER  &  MANUFACTURING  COMPANY 

V. 

CENTRAL  OF  GEORGIA  RAILWAY  COMPANY,  DIRECTOR 

GENERAL,  ET  AL. 


Submitted  March  SI,  1919.    Decided  September  25,  1919. 


Reparation  awarded  for  failure  of  carrier  properly  to  reconsign  to  Philipsburg, 
Pa.,  a  carload  of  lumber  from  Theba,  Ala.,  originally  consigned  to  Chat- 
tanooga, Tenn. 

T.  M.  Henderson  for  complainant. 
Alex.  M.  Bull  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniei^,  and  Eastmai^. 

By  Division  3 : 

Complainant,  a  corporation  dealing  in  lumber  at  Nashville,  Tenn., 
alleges  by  complaint  seasonably  filed  that  the  transportation  and 
demurrage  charges  collected  on  one  carload  of  lumber  shipped 
September  11,  1917,  from  Theba,  Ala.,  originally  consigned  to  Chat- 
tanooga, Tenn.,  and  reconsigned  to  Philipsburg,  Pa.,  were  unreason- 
able because  of  defendants'  failure  properly  to  comply  with  recon- 
signment  instructions.  Reparation  is  asked  and  the  establishment 
of  a  reasonable  rate  for  the  future,  but  no  evidence  was  offered  bear- 
ing upon  the  reasonableness  of  the  rates.  Rates  are  stated  in  cents 
per  100  pounds  unless  otherwise  indicated. 

The  shipment  moved  by  way  of  the  Central  of  Georgia  Railway, 
hereinafter  called  defendant,  to  Chattanooga  billed  to  complainant 
and  was  there  held  for  instructions.  September  20,  1917,  complain- 
ant wrote  defendant's  agent  at  Nashville  to  reconsign  the  shipment 
to  Philipsburg,  Pa.  The  agent  received  these  instructions  on  Sep- 
tember 21,  and  forwarded  them  by  mail  to  Chattanooga,  where  they 
were  received  by  defendant's  division  freight  agent  September  22. 
On  that  day  complainant  telegraphed  like  instructions  to  the  de- 
fendant's local  agent  at  Chattanooga.  The  instructions  to  the  agent 
at  Nashville  and  those  in  the  telegram  as  sent  were  to  divert  the  car 
to  "West  Penn.  Lumber  Company,  Philipsburg,  Pa.,  Pennsylvania 
Railroad  delivery;"     Through  error  in  transmission  the  telegram 
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when  received  at  Chattanooga  about  1.40  p.  m.,  September  22,  read 
"  Divert  Erie  79973  West  Penna  Philadelphia  Pa.  delivery."  De- 
fendant's agent  at  Chattanooga  disregarded  the  word  "Penna"  in 
the  telegram  and  billed  the  shipment  to  complainant  at  West  Phila- 
delphia. The  car  was  delivered  to  the  Southern  Railway  at  Chatta- 
nooga the  same  afternoon  and  on  September  28  it  was  at  Bristol, 
Va.j  held  because  of  an  embargo  of  the  Norfolk  &  Western  Railway 
against  Philadelphia.  The  date  on  which  it  arrived  at  Bristol  is  not 
shown  of  record. 

Complainant  did  not  know  of  the  incorrect  billing  until  it  received 
on  October  2  a  letter  written  by  defendant's  agent  at  Chattanooga, 
September  29,  pointing  out  the  discrepancy  between  the  telegram 
as  received  and  the  instructions  to  the  agent  at  Nashville.  Com- 
plainant immediately  repeated  its  previous  reconsignment  instruc- 
tions to  the  defendant.  Correct  instructions  were  contained  in  t 
letter  from  defendant's  agent  at  Chattanooga  to  the  agent  of  the 
Southern  Railway  at  Chattanooga  dated  October  5,  1917,  which 
apparently  did  not  reach  the  Southern  Railway  until  October  18. 
The  Norfolk  &  Western  Railway  finally  received  the  correct  instruc- 
tions from  the  Southern  Railway  on  November  7.  In  the  meantime 
the  car  left  Bristol  October  16  and  arrived  at  Philadelphia  about 
October  31.  It  was  billed  from  ther^  to  Philipsburg  on  November 
17  and  reached  destination  a  few  days  later. 

The  shipment  weighed  57,200  pounds  and  moved  by  way  of  de- 
fendant's line  to  Chattanooga;  Southern  Railway  to  Bristol;  Nor- 
folk &  Western  Railway  to  Hagerstown;  Cumberland  Valley  Rail- 
road to  Harrisburg,  Pa.;  Pennsylvania  Railroad  from  Harrisburg 
to  Philadelphia,  and  from  Philadelphia  to  Philipsburg.  In  additicm 
to  a  war  tax,  freight  charges  of  $237.95  were  collected  at  rates  of 
29  cents  to  Philadelphia,  and  $2.52  per  short  ton  beyond,  legally 
applicable  in  addition  to  $50  demurrage  at  Philadelphia,  $8  demur- 
rage awaiting  orders  at  Chattanooga,  and  $5  for  reconsignmenU  A 
joint  rate  of  34  cents  applied  via  the  route  of  movement  to  Harris- 
burg thence  via  the  Pennsylvania  Railroad  direct  to  destination. 
Complainant  asks  refund  to  basis  of  the  34-cent  rate  plus  demurrage 
and  reconsignment  charge  at  Chattanooga,  but  with  no  charge  for 
demurrage  at  Philadelphia. 

Tariffs  of  defendant  and  of  the  Southern  Railway  authorized  re- 
consignment at  the  joint  through  rate  at  a  charge  of  $5,  provided 
^  that  reconsignment  shall  not  be  made  when  in  conflict  with,  notices 
of  embargoes."  The  record  indicates  that  the  Norfolk  &  Western 
Railway  had  embargoes  against  Philipsburg  from  August  24  to  Sep- 
tember 14,  and  from  September  27  to  the  end  of  the  year.  Under  the 
latter  embargo  the  shipment  could  have  been  reconsigned  via  the 
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Norfolk  &  Western  Railway  if  it  had  been  billed  on  or  before  Sep- 
tember 27.  Unquestionably,  if  defendant's  agents  had  been  duly 
diligent,  the  reconsignment  of  this  car  to  Philipsburg  should  have 
been  effected  prior  to  September  27.  While  there  were  delays  all 
along  the  line  in  the  transmission  of  these  reconsigning  orders,  the 
fault,  in  the  first  instance,  was  defendant's,  and  this  record  affords 
no  basis  for  attempting  to  divide  the  responsibility  for  the  excess 
freight  charges.  The  tariff  under  which  the  demurrage  for  deten- 
tion at  Philadelphia  was  charged  provided  that  no  demurrage  would 
be  collected  where  railroad  errors  prevented  proper  tender  or  de- 
livery. The  detention  of  this  car  at  Philadelphia  was  due  to  a  rail- 
road error  and  therefore  no  demurrage  legally  accrued  at  that  point. 
Schuh'Mdson  Lumber  Co.  v.  M,  <&  O.  R.  R.  Co.^  46  I.  C.  C,  366. 

We  find  that  defendant  was  negligent  in  not  effecting  the  recon- 
signment of  the  above-described  shipment  in  accordance  with  com- 
plainant's instructions;  that  complainant  made  the  said  shipment 
and  paid  and  bore  the  charges  thereon ;  that  it  has  been  damaged  to 
the  extent  of  the  difference  between  the  charges  paid  and  the  charges 
that  would  have  accrued  at  the  joint  rate  in  effect  from  point  of 
origin  to  Philipsburg,  plus  the  reconsigning  charge  and  the  demur- 
rage that  accrued  at  Chattanooga;  and  that  it  is  entitled  to  repara- 
tion from  the  Central  of  Georgia  Railway  Company  in  the  sum  of 
$43.47,  with  interest;  and  from  the  Pennsylvania  Railroad  Com- 
pany in  the  sum  of  $50,  the  amount  of  the  demurrage  charges  illegally 
collected  for  detention  at  Philadelphia,  with  interest.  Following 
Zehiicker  Supply  Co.  v.  S.  Ry.  Co.^  53  I.  C.  C,  308,  no  reparation 
will  be  awarded  in  respect  of  excess  war  taxes  paid. 

An  ordei  awarding  reparation  will  be  entered* 
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No.  10377. 
OATMAN  CONDENSED  MILK  COMPANY 

V. 

DIRECTOR  GENERAL,  BALTIMORE  &  OHIO  CHICAGO 
TERMINAL  RAILROAD  COMPANY,  ET  AL. 


Submitted  May  25,  1919,    Decided  September  25,  1919. 


Rates  on  canned  condensed  milk,  boxed,  in  carloads,  from  NeiUsville,  Wis.,  to 
trunk  line  territory  found  to  have  been  unreasonable  in  so  far  as  they 
exceeded  rates  contemporaneously  in  effect  on  canned  vegetables,  bQzed« 
in  carloads,  from  and  to  the  same  points.    Reparation  awarded. 

F.  M.  Elkinton  for  complainant. 

Richard  L.  Kennedy  and  Fred  G.  Wright  for  defendants. 

Report  of  the  Commission. 

» 

Division  3,  Commissioners  Hall,  Danieus,  and  Eastkan. 

By  Division  3: 

The  complainant  corporation  is  engaged  in  condensing  milk  at 
NeiUsville,  Wis.  By  complaint  filed  November  11, 1918,  as  amended, 
it  alleges  that  the  rates  charged  on  canned  condensed  milk,  boxed,  in 
carloads,  from  NeiUsville  to  New  York,  N.  Y.,  and  related  points  in 
trunk  line  territory,  are  and  have  been  since  August  1, 1916,  unreason- 
able and,  in  their  relation  to  the  corresponding  rates  on  canned  vege- 
tables, unduly  prejudicial,  in  violation  of  sections  1  and  8  of  the 
act  to  regulate  commerce,  and  also  in  violation  of  section  10  of  the 
federal  control  act.  It  asks  reasonable  rates  for  the  future,  not 
exceeding  those  on  canned  vegetables,  and  reparation.  Rates  are 
hereinafter  stated  in  cents  per  100  pounds.  At  the  hearing  com- 
plainant waived  claim  for  reparation  on  all  shipments  made  to  the 
United  States  government. 

.  NeiUsville  is  a  local  point  on  the  Chicago,  St.  Paul,  Minneapolis  & 
Omaha  Railroad,  23  miles  west  of  Marshfield,  Wis.  Rates  to  points 
in  trunk  line  territory  are  related  to  the  rate  to  New  York.  There 
was  in  effect  when  the  complaint  was  filed  a  combination  rate  of 
66  cents  on  canned  condensed  milk,  boxed,  in  carloads,  from  NeiUs- 
ville to  New  York,  made  up  of  the  fifth-class  rate  of  20  cents  from 
NeiUsville  to  Milwaukee,  Wis.,  applicable  to  interstate  traffic  and 
governed  by  the  western  classification,  and  the  fifth-class  rate  of 
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45  cents,  governed  by  exceptions  to  the  official  classification,  beyond. 
From  group  7  points  on  the  Chicago  &  North  Western  Railway  in 
Wisconsin,  and  from  Neillsville,  there  were  contemporaneously  in 
effect  to  New  York  joint  through  rates  of  55  cents  on  canned  vege- 
tables, boxed,  in  carloads. 

The  complainant  points  out  that  canned  condensed  milk  is  given 
the  same  rating  as  canned  vegetables,  fifth  class  in  carloads,  in  the 
western  and  southern  classifications,  and  cites  various  tariffs  which 
publish  the  same  commodity  rates  on  both  kinds  of  traffic.  Canned 
vegetables  are  rated  fifth  class  in  the  official  classification,  and 
canned  condensed  milk  is  so  rated  in  the  governing  exceptions  to  that 
classification.  Particular  reference  is  made  to  Whiteland  Ca/rming 
Co.  V.  P.,  C,  C.  (&  St.  L.  By.  Co.,  22  I.  C.  C,  261,  and  Hires  Condensed 
Milk  Co.  V.  P.  R.  R.  Co.,  38  I.  C,  C,  441,  in  which  the  Commission 
prescribed  rates  on  canned  condensed  milk  equal  to  the  contempo- 
raneous canned  vegetable  rates,  both  carload  and  less  than  carload, 
and  to  the  fact  that  equal  rates  apply  on  canned  vegetables  and 
canned  condensed  milk  from  all  Wisconsin  points  which  produce 
both.  Since  the  hearing  tariffs  have  been  filed  with  the  Commission, 
effective  May  28,  1919,  providing  the  same  rates  on  condensed  milk 
from  Neillsville  to  points  in  trunk  line  teritory  as  apply  on  canned 
vegetables. 

The  defendants  submitted  no  counter  comparisons,  but  contend 
that  in  the  cases  above  cited  the  Commission  did  not  fix  rates  on 
canned  condensed  milk  with  reference  to  those  on  canned  vegetables. 
They  urge  that  it  does  not  necessarily  follow  that  there  should  be 
an  equality  of  rates  between  canned  vegetables  and  canned  milk,  and 
that  the  matteris  submitted  do  not  prove  that  the  rates  assailed,  which 
were  on  the  classification  basis  prescribed  in  the  Hires  Case,  supra, 
were  imreasonable  per  se.  But  an  examination  of  that  case  discloses 
that  the  principal  comparisons  were  with  other  canned  food  products 
taking  fifth-class  rates  in  carloads. 

In  this  case  the  defendants  voluntarily  established  on  the  same 
comparable  commodities  from  Wisconsin  to  trunk  line  territory 
a  lower  general  basis  of  rates,  and  have  recently  extended  it  to  in- 
clude coriiplainant's  conmiodity. 

Upon  all  the  facts  of  record  we  are  of  opinion  and  find  that  the 
rates  assailed  were  unreasonable  to  the  extent  that  they  exceeded 
the  rates  contemporaneously  applicable  on  canned  vegetables,  boxed, 
in  carloads,  from  Neillsville  to  points  in  trunk  line  territory ;  that  com- 
plainant made  shipments  under  the  rates  assailed  and  paid  and  bore 
the  charges  thereon;  that  it  was  damaged  thereby  and,  except  on 
shipments  made  to  the  United  States  government  and  on  shipments 

which  are  barred,  is  entitled  to  reparation  in  the  difference  between 
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the  charges  paid  and  those  that  would  have  accrued  on  the  basis 
herein  found  reasonable,  with  interest.  The  amount  of  reparation 
due  can  not  be  determined  on  the  present  record,  and  complainant 
should  prepare  a  statement  showing  the  details  of  the  shipments  in 
accordance  with  rule  V  of  the  Rules  of  Practice,  including  the  dates 
on  which  the  charges  were  paid,  which  should  be  submitted  to  the 
defendants  for  verification.  Upon  receipt  of  a  statement  so  pre- 
pared and  verified  we  will  consider  the  entry  of  an  order  awarding 
reparation.    No  order  for  the  future  is  necessary. 
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No.  10380. 

CROWN  WILLAMETTE  PAPER  COMPANY 

V. 

DIRECTOR  GENERAL,  SOUTHERN  PACIFIC  COMPANY, 

ET  AL. 


Submitted  March  27, 1919,    Decided  September  25, 1919. 


Carload  rates  on  pulp  grindstones  from  Empire  and  Peninsula,  Ohio,  and 
Opeklska,  W.  Va.,  to  Camas,  Wash.,  Pulp,  Oreg.,  and  Floriston,  Calif., 
found  not  to  have  been  or  to  be  unreasonable.    Complaint  dismissed. 

John  J.  Seid  for  complainant. 
Elmer  Westlake  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastbiak. 
By  Division  3 : 

The  complainant  corporation  is  engaged  in  the  manufacture  of 
paper  products  at  Camas,  Wash.,  Pulp,  Oreg.,  and  Floriston,  Calif. 
By  its  complaint,  filed  December  30,  1918,  it  alleges  that  the  rat^ 
charged  by  the  defendant  carriers  on  eleven  carloads  of  pulp  grind- 
stones shipped  from  Empire  and  Peninsula,  Ohio,  and  Opekiska, 
W.  Va.,  to  Camas,  Pulp,  and  Floriston,  between  November  15,  1916, 
and  June  12,  1918,  were  unreasonable.  Reparation  and  the  estab- 
lishment of  reasonable  rates  are  asked.  The  charges  on  two  ship- 
ments from  Empire  to  Pulp,  which  moved  in  1916,  were  paid  more 
than  two  years  prior  to  the  filing  of  the  complaint  and  the  claims 
thereon  are  barred.  Rates  are  stated  herein  in  amounts  per  100 
pounds. 

Pulp  grindstones  are  made  from  high-grade  sandstone,  are  circular 
in  shape,  54  inches  in  diameter,  27  inches  thick,  smoothly  finished 
with  a  round  hole  in  the  center,  and  weigh  about  5,000  pounds  each. 
When  the  shipments  moved  they  were  valued  at  between  $100  and 
$125  per  stone  at  point  of  origin,  but  their  value  at  the  time  of  the 
hearing  was  $170  each.  They  are  ordinarily  shipped  uncrated  on 
fiat  cars,  ten  stones  to  the  car,  generally  in  one  layer  only.  In  use  the 
pulp  grindstone  is  revolved  upon  a  shaft,  a  stream  of  water  is  played 
upon  it,  and  the  pulpwood  is  pressed  against  it  under  hydraulic 
pressure,  the  revolving  stone  reducing  the  wood  to  pulp. 

The  shipments  moved  over  defendants'  lines  and  charges  on  six  of 
them  from  all  the  points  of  origin  to  Pulp  were  coUected  at  rates  of 
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87.5  cents  and  88  cents;  on  two  from  Opekiska  to  Camas  at  87  cents 
and  $1.15;  and  on  the  one  from  Peninsula  to  Floriston  at  80  cents. 
The  commodity  rates  on  grindstones,  legally  applicable,  were  87.5 
cents  on  all  the  shipments  to  Pulp;  87  cents  and  $1.16  respectively 
on  the  two  shipments  to  Camas;  and  92  cents  on  the  shipment  from 
Peninsula  to  Floriston,  minimum  weight  36,000  pounds.  There  are 
outstanding  undercharges  on  some  shipments  and  overcharges  on 
others. 

When  these  shipments  moved  defendants  maintained  a  commodity 
rate  of  55  cents,  minimum  60,000  pounds,  on  building  stone  (except 
marble,  jasper,  onyx,  and  slate) ,  rough  quarried,  sawed,  hammered,  or 
cut  to  dimension,  from  Chicago,  HI.,  to  the  destination  points. 
There  were  no  joint  rates  on  building  stone  from  and  to  the  points  of 
origin  and  destination  concerned  herein.  The  rates  contemporan- 
eously in  effect  on  building  stone  to  Chicago  were  as  follows,  an 
increase  having  been  made  in  each  of  the  rates  during  the  period  of 
movement:  15.8  cents  and  17.5  cents  from  Empire;  8.4  cents  from 
Peninsula ;  and  19.5  cents  and  23.5  cents  from  Opekiska.  On  June 
25, 1918,  the  rates  on  stone  were  increased  to  84  cents  from  Empire, 
66.5  cents  from  Peninsula,  and  86.5  cents  from  Opekiska  to  the  des- 
tination points  in  question  under  General  Order  No.  28  of  the  Director 
General  of  Railroads. 

Complainant  does  not  attack  the  rates  on  grindstones  generally,  its 
contention  being  that  the  stones  here  under  consideration,  by  reason 
of  their  size  and  use  are  dissimilar  to  ordinary  grindstones;  that  they 
are  more  analogous  to  building  stone;  and  that  a  reasonable  rate 
thereon  should  not  exceed  the  building-stone  rates  contemporanek)usly 
applicable  from  Chicago,  plus  an  arbitrary. of  10  cents  for  the  haul- 
up  to  that  point.  Complainant  referred  to  the  ordinary  commercial 
grindstones  usually  found  in  hardware  stores  which  are  small,  used 
chiefly  to  sharpen  tools,  and  stated  to  be  worth  about  $30  per  ton  at 
point  of  origin.  It  appears  that  large  grindstones  weighing  more 
than  3,000  pounds  are  used  in  the  manufacture  of  saws,  and  com- 
plainant's witness  admitted  that  pulp  grindstones  ordinarily  move 
at  the  grindstone  rates  throughout  the  country. 

Following  Transcontinental  Convmodity  Rates^  48  I.  C.  C,  79,  the 
carriers  increased  their  rates,  effective  March  15,  1918,  on  grind- 
stones, including  pulp  grindstones  in  carloads  (minimum  86,000 
pounds),  to  $1.05  from  Empire  and  Peninsula  and  $1.15  from 
Opekiska.  On  June  25,  1918,  these  rates  were  increased  under  Gen- 
eral Order  No.  28  to  the  present  bases  of  $1,315  from  Empire  and 
Peninsula  and  $1.44  from  Opekiska  to  the  destinations  here  in 
question* 
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The  western  classification,  which  governs,  rates  building  stone, 
other  than  jasper,  onyx,  and  marble,  class  D,  minimum  36,000 
pounds,  and  grindstones,  class  B,  minimum  36,000  pounds. 

It  was  testified  on  behalf  of  defendants  that  there  is  no  commercial 
or  transportation  reason  why  the  rates  on  pulp  grindstones  should 
be  lower  than  the  rates  on  commercial  grindstones;  that  building 
stone  is  usually  loaded  to  the  marked  capacity  of  the  cars,  about 
100,000  pounds ;  and  that  the  movement  of  pulp  grindstones  is  rela- 
tively small. 

Complainant  introduced  no  evidence  to  show  that  the  conditions 
surrounding  the  transportation  of  pulp  grindstones  were  substan- 
tially similar  to  those  applicable  to  the  transportation  of  building 
stone.  The  87.5-cent  rate  applicable  from  Empire  to  Pulp,  represent- 
ative points,  yields  6.5  mills  per  ton-mile,  and,  based  on  an  average 
loading  of  50,000  pounds,  16.3  cents  per  car-mile  for  the  haul  of 
2,691  miles.  The  present  rate  yields  9.8  mills  per  ton-mile  and  24.4 
cents  per  car-mile. 

We  find  that  the  rates  assailed  were  not  and  that  the  present  rates 
are  not  unreasonable.  The  parties  should  adjust  the  charges  on  the 
basis  of  the  applicable  rates.  An  order  will  be  entered  dismissing 
the  complaint. 
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No.  10396. 
FORT  SMITH  COMMISSION  COMPANY 

V. 

DIRECTOR  GENERAL,  KANSAS  CITY  SOUTHERN 

RAILWAY  COMPANY,  ET  AL. 


Submitted  March  21,  1919.    Decided  September  25,  1919.  , 


Carload  shipments  of  apples  from  Tontitown,  Ark.,  to  Fort  Smith,  Ark.,  by  an 
interstate  route  found  to  have  been  misrouted.    Reparation  awarded. 

C.  D.  Mowen  for  complainant. 

e/.  M,  /Souby  and  B,  A.  Rogers  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 
By  Division  3 : 

The  complainant,  a  corporation  engaged  in  the  wholesale  fruit  and 
produce  business  at  Fort  Smith,  Ark.,  by  complaint  seasonably  filed, 
alleges  that,  due  to  misrouting,  unreasonable  charges  were  coUected 
on  eight  carloads  of  apples  shipped  in  September  and  October,  1917, 
from  Tontitown,  Ark.,  to  Fort  Smith,  Ark.,  by  an  interstate  route, 
and  prays  reparation.  Rates  hereinafter  stated  are  in  cents  per 
100  pounds. 

.  The  eight  shipments,  weighing  in  the  aggregate  265,000  pounds, 
were  delivered  to  the  Kansas  City  &  Memphis  Railway  Company  at 
Tontitown,  and  moved  over  that  line  to  Siloam  Springs,  Ark.,  and 
the  Kansas  City  Southern  Railway  to  Fort  Smith.  The  first  seven 
shipments,  aggregating  218,300  pounds,  were  not  routed  by  complain- 
ant, but,  contrary  to  the  testimony,  the  "  memorandum  "  bill  of  lading 
indicates  that  the  eighth  and  last  shipment  was  routed  as  it  moved, 
and  it  must  therefore  be  excluded.  Charges  were  assessed  at  the 
legally  applicable  rate  of  19  cents.  A  combination  rate  of  14.28  cent<< 
was  contemporaneously  applicable  over  an  intrastate  route,  made  up 
of  5.78  cents  over  the  Kansas  City  &  Memphis  Railway  to  Fayette- 
ville,  Ark.,  and  8.5  cents  over  the  St.  Louis-San  Francisco  Railway 
to  Fort  Smith.  The  distance  over  the  interstate  route  is  127  miles, 
and  by  way  of  the  route  over  which  the  lower  rate  applied  is  76  miles. 

Charges  were  collected  in  the  sum  of  $502.41.  The  applicable 
charges  were  $503.50,  and  there  is,  therefore,  an  undercharge  of  $1.09. 
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The  charges  collected  on  the  first  seven  shipments  amounted  to 
$414.68,  and  at  the  rate  over  the  intrastate  route  would  have  been 
$311.73. 

Three  of  the  shipments,  although  made  during  the  month  of  Octo- 
ber, 1917,  were  not  delivered  until  after  November  1, 1917,  upon  which 
date  the  federal  war  tax  became  effective.  On  these  shipments  a 
war  tax  of  $6.02  was  collected,  and  complainant,  urging  that  it  was 
not  properly  assessed,  asks  that  it  be  refunded  accordingly.  The  law- 
fulness of  the  imposition  of  the  tax  is  not  within  our  province  to 
determine.  In  any  event  we  can  not  award  reparation  in  the  amount 
of  a  war-revenue  tax.  Zelnicker  Supply  Co.  v.  S.  Ry.  Co.^  63 1.  C.  C, 
308. 

We  find  that  the  Kansas  City  &  Memphis  Railway  Company  mis- 
routed  the  first  seven  shipments;  that  complainant  made  the  ship- 
ments as  described  and  paid  and  bore  the  charges  thereon;  that  it 
was  damaged  by  the  misrouting  in  the  difference  between  the  charges 
paid  and  those  that  would  have  accrued  had  the  shipments  been  for- 
warded over  the  route  by  which  the  14.28-cent  rate  applied;  and 
that  it  is  entitled  to  reparation  from  the  Kansas  City  &  Memphis 
Railway  Company  in  the  sum  of  $102.95,  with  interest. 

An  order  awarding  reparation  will  be  entered. 
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No.  10399. 
RUDDOCK  ORLEANS  CYPRESS  COMPANY 

V. 

DIRECTOR  GENERAL,  NEW  ORLEANS,  TEXAS  &  MEXICO 

RAILWAY  COMPANY,  ET  AL. 


Submitted  May  16,  1919,    Decided  September  26, 1919. 


Rate  on  lumber,  In  carloads,  from  New  Orleans,  La.,  to  Violet,  La.,  found  un- 
reasonable. Demurrage  charges  at  New  Orleans  found  legally  applicable. 
Reparation  awarded. 

A,  F.  Bamett  for  complainant. 
George  Jcmvier  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 

Bt  Division  3: 

Complainant  is  a  corporation  engaged  in  the  manufacture  of 
cypress-lumber  products,  with  its  main  office  in  New  Orleans,  La.  By 
complaint  seasonably  filed  it  alleges  that  the  rate  charged  on  a  car- 
load of  lumber  shipped  October  8, 1918,  from  New  Orleans  to  Violet^ 
La.,  was  unreasonable  and  unduly  prejudicial,  and  that  the  demur- 
rage collected  thereon  for  detention  at  New  Orleans  was  illegal.  It 
asks  reparation  and  a  reasonable  rate  for  the  future.  Rates  are 
stated  hereinafter  in  cents  per  100  poimds. 

The  lumber  was  originally  shipped  from  Lutcher,  La.,  to  New  Or- 
leans, over  the  Yazoo  &  Mississippi  Valley  Railroad.  It  was  re- 
shipped  from  New  Orleans,  in  the  same  car  under  new  billing,  over 
the  Louisiana  Southern  Railway,  hereinafter  called  defendant,  to 
Violet,  a  local  point  on  defendant's  line,  11  miles  from  New  Orleans. 
There  was  no  joint  rate  from  Lutcher  to  Violet,  and  only  the  local 
rate  from  New  Orleans  to  Violet  is  attacked.  The  shipment  weighed 
55,100  pounds  and  charges  in  the  sum  of  $63.37,  plus  a  war  tax,  were 
collected  for  the  transportation  from  New  Orleans  to  Violet  at  the 
applicable  class  A  rate  of  11.5  cents. 

Prior  to  June  25,  1918,  there  was  in  effect  a  commodity  rate  of  8 
cents  on  this  traffic  from  New  Orleans  to  Violet,  established  on  No- 
vember 10, 1917.  On  June  25, 1918,  this  rate  was  increased  to  4  cents 
under  General  Order  No.  28  of  the  Director  General  of  Railroads. 
Rates  80  initiated  by  the  Director  General  are  subject  to  our  juris- 
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diction.  On  June  30,  1918,  the  4-cent  rate  expired,  by  limitation, 
leaving  in  effect  the  class  rate  assailed.  Complainant  alleges  that  the 
rate  charged  was  unreasonable  to  the  extent  that  it  exceeded  the 
4-cent  rate  in  effect  prior  to  July  1,  1918,  and  shows  that  at  the  time 
of  movement  a  rate  of  10  cents  applied  from  and  to  the  same  points 
on  articles  manufactured  from  lumber,  such  as  sash,  dooi'S,  and 
blinds;  that  a  rate  of  6.5  cents  applied  on  lumber  to  Violet  from 
Aribi,  La.,  a  point  on  defendant's  line  intermediate  to  New  Orleans 
and  7i  miles  from  Violet,  and  from  New  Orleans  to  Baton  Bouge, 
La.,  79  miles.  There  was  no  showing  of  similarity  of  transportation 
conditions  affecting  the  rate  last  mentioned  and  that  attacked.  On 
February  6,  1919,  the  Director  General  established  a  rate  of  7  cents 
on  cypress  lumber,  in  carloads,  from  New  Orleans  to  Violet. 

Defendants  stated  that  the  7-cent  rate  resulted  from  the  applica- 
tion to  the  distance  from  New  Orleans  to  Violet  of  a  scale  ranging 
from  6  cents  for  10  miles  and  under  to  10  cents  for  over  40  and  less 
than  50  miles ;  and  that  this  scale  was  considered  reasonable  and  was 
submitted  to  and  approved  by  the  Southern  Cypress  Manufacturers 
Association  before  its  establishment.  They  cited,  by  way  of  com- 
parison, distance  scales  of  lumber  rates  on  various  lines  operating 
in  Louisiana  and  Texas,  under  which  the  rates  for  a  distance  of  11 
miles  ranged  from  7  to  9  cents.  Attention  was  also  called  to  the 
fact  that  defendant's  road  is  short,  originates  practically  no  lumber, 
and  that  the  lumber  consumption  thereon  is  small.  Substantially 
no  evidence  of  undue  prejudice  was  adduced. 

The  evidence  as  to  the  demurrage  on  this  car  is  incomplete  and 
conflicting.  The  original  bill  of  lading  introduced  in  evidence  cover- 
ing the  shipment  was  on  a  blank  of  the  New  Orleans,  Texas  &  Mexico 
Railway,  which  leased  and  operated  defendant's  line,  dated  October 
8, 1918,  and  signed  by  defendant's  agent.  Defendant  received  the  car 
on  the  afternoon  of  October  9, 1918,  from  the  New  Orleans  Terminal 
Company.  On  the  morning  of  the  10th  of  October,  according  to 
defendant's  witness,  it  notified  the  shipper,  by  telephone,  that  Violet 
was  a  "  prepay  station  "  and  that  the  shipment  would  not  be  for- 
warded until  the  charges  were  paid.  Defendant's  witness  testified 
that  each  day  until  October  14, 1918,  complainant  was  notified  of  the 
necessity  for  prepayment  of  the  charges  and  that  on  the  date  men- 
tioned the  transportation  charges  and  $12  demurrage  for  detention 
on  October  10,  11,  12,  and  14,  the  13th  being  Sunday,  were  paid  and 
the  shipment  moved  to  destination. 

Complainant  does  not  attack  the  measure  of  the  demurrage 
charges,  but  contends  that  they  were  unlawfully  assessed.  Its 
evidence  is  that  when  first  notified  by  defendant  that  prepayment 
was  necessary,  which  it  claims  was  on  the  9th  instead  of  the  10th  of 
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October,  it  informed  defendant  that  it  was  mailing  a  check  in  pay- 
ment thereof,  and  was  told  by  defendant  that  the  shipment  would 
be  allowed  to  go  forward,  which  defendant  denies;  that  it  received 
no  notice  as  to  the  detention  of  this  shipment  between  October  9 
and  14  pending  the  prepayment  of  charges;  and  that  had  it  known 
that  the  shipment  was  being  held  it  would  have  paid  the  charges 
promptly.  Defendant's  witness  testified  that  the  check  was  never 
received  and  complainant  admits  that  it  was  not  cashed.  If  the 
check  was  mailed,  and  this  fact  is  not  definitely  established,  the 
mere  mailing  did  not  satisfy  the  tariff  obligation  to  prepay  charges. 
Defendant  stated  that  demurrage  was  collected  in  accordance  with 
rule  6,  section  D,  of  its  demurrage  rules,  which  provided : 

Cars  received  from  switching  lines  and  held  by  carrier  lines  for  bilUng  in- 
structions are  subject  to  demurrage  charges  from  the  first  7  a.  m.  after  arrival 
on  these  railroads  until  billing  instructions  are  received,  with  no  free  time  allow- 
ance and  without  notice. 

This  rule  was  not  applicable  to  this  shipment  as  defendant  was 
not  holding  the  car  for  "  billing  instructions."  The  billing  instruc- 
tions were  accepted  by  that  line  on  October  8,  as  shown  above,  and 
the  shipment  was  held  for  prepayment  of  freight  charges.  Cars 
so  held  were  not  specifically  covered  by  the  demurrage  rules,  but 
rule  1  provided : 

Rule  1. — Cars  subject  to  rules. 

Cars  held  for  or  by  consignors  or  consignees  for  loading,  unloading,  fbrward- 
ing  directions,   or  for  any  other  purpose,   are  subject  to  these  demorrage 

rules.    ♦    ♦    ♦ 

It  is  our  view  that  this  rule  is  sufficiently  broad  to  cover  the  ship- 
ment. Rule  7,  after  providing  demurrage  charges  on  cars  held  for 
unloading,  provided  a  charge  of  $3  per  day  on  cars  held  for  any  other 
purpose.  The  rules  make  no  provision  for  notice  or  free  time  in  con- 
nection with  such  cars.  Complainant  contended  that  under  Greneral 
Order  No.  25  of  the  Director  General  it  was  entitled  to  a  definite 
period  in  which  to  prepay  charges.  This  order  relates  only  to  credit 
arrangements  and  could  not,  in  any  event,  modify  or  change  provi- 
sions of  the  published  demurrage  rules. 

Following  Zelnieker  Supply  (Jo.  v.  S.  Ry.  Co.^  53  I.  C,  C,  808,  no 
reparation  will  be  awarded  in  respect  of  excess  war  taxes  paid. 

We  find  that  the  demurrage  charges  paid  were  legally  applicable; 
that  the  rate  assailed  was  unreasonable  to  the  extent  that  it  exceeded 
7  cents  per  100  pounds ;  that  complainant  made  the  shipment  as  de- 
scribed and  paid  and  bore  the  charges  thereon ;  that  it  has  been  dam- 
aged to  the  extent  that  the  charges  paid  exceeded  those  that  would 
have  accrued  upon  the  basis  herein  found  reasonable ;  and  that  it  is 
entitled  to  reparation  in  the  sum  of  $24.80,  with  interest. 

Au  order  will  be  entered  accordingly. 
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No.  10438. 
PIQUA  MILLING  COMPANY 

V. 

EEIE  RAILROAD  COMPANY  AND  DIRECTOR  GENERAL. 


Submitted  May  14,  1919,    Decided  September  25,  191$. 


Demurrage  and  storage  charges  assessed  at  Buffalo,  N.  T.,  on  an  interstate 
carload  shipment  of  sacked  corn  meal  found  to  have  been  in  excess  of 
those  provided  by  the  defendant  carrier's  tariffs.    Reparation  awarded. 

J.  F.  Stewart  and  Frcmk  L.  Marshall  for  complainant. 
D.  E,  Minard  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hai^l,  Daniels,  and  Eastman. 

By  Division  3 : 

Complainant,  a  corporation  milling  flour  and  dealing  in  grain  at 
Piqua,  Ohio,  alleges,  by  complaint  filed  February  4,  1919,  that  im- 
reasonable  demurrage  and  storage  charges  were  assessed  on  an  inter- 
state carload  shipment  of  sacked  com  meal  held  at  Buffalo,  N.  Y., 
in  1918.  Complainant  prays  reparation,  to  include  an  amount 
equal  to  a  portion  of  the  war-revenue  tax  on  the  charges  assailed. 

The  car  arrived  at  Buffalo,  April  21,  1918,  over  the  Erie  Rail- 
road, hereinafter  called  the  defendant,  and  notice  of  arrival  was 
given  the  consignee  early  the  following  day.  April  25  the  defendant 
wired  complainant  that  the  consignee  had  refused  delivery,  and  to 
"  wire  disposition  or  car  will  be  stored  immediately."  In  reply,  the 
same  day,  complainant  wired  defendant :  "  Matter  is  up  with  Food 
Administration.  Possibly  better  be  stored."  The  defendant  did  not 
act  at  once  upon  this  advice,  and  the  meal  remained  in  the  car  until 
May  7,  following.  On  that  date,  apparently  without  further  advice 
from  complainant,  it  was  unloaded  by  defendant  and  stored  in  its 
freight  warehouse,  where  it  remained  until  October  10,  following. 
Unloading  and  reloading  charges  were  made,  but  are  not  questioned. 
Excluding  free  time,  Sundays,  and  legal  holidays,  charges  were  as- 
sessed as  follows:  Demurrage,  12  days,  at  $3  per  day  for  the  first  4 
days,  $6  per  day  for  the  next  3  days,  and  $10  per  day  for  the 
remainder,  or  $80  in  all;  storage,  131  days,  at  $10  per  day,  or  $1,310 j 
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a  total  of  $1,390.    The  storage  charges  were  assessed  under  the  fol- 
lowing contemporaneous  tariff  provision: 

Rule  5.  if)  Carload  freight  which  is  unloaded  by  this  company  for  the  par- 
pose  of  releasing  needed  equipment  will  be  subject  to  storage  charge  the  same 
as  would  have  accrued  under  car  demurrage  rules  had  the  freight  remained  in 
the  car,    ♦    *    *. 

A  letter  from  the  complainant  to  its  brokers  at  Buffalo,  April  27, 
indicates  that  it  understood  its  above-quoted  reply  to  defendant, 
April  25,  to  direct  a  transfer  of  the  meal  to  storage.  Other  corre- 
spondence was  had,  in  part  with  the  brokers  and  in  part  with  com- 
plainant, before  and  after  the  car  was  unloaded,  in  which  the  defend- 
ant pressed  for  disposition  orders.  Complainant  insists  that  the 
shipment  should  promptly  have  been  transferred  from  the  car  to  a 
public  warehouse,  but  the  absence  of  proof  of  damage  by  reason  of 
defendant's  failure  to  take  that  course,  particularly  in  view  of  our 
conclusions,  renders  it  unnecessary  to  consider  that  question. 

Further  contemporaneous  provisions  of  defendants'  storage  tariff 

were  as  follows : 

Rule  1.  (&)  Other  carload  freight  [than  explosives  or  other  dangerous  arti- 
cles] held  in  cars  for  delivery  and  subsequently  unloaded  in  or  on  railroad  prem- 
ises at  request  of  shipper  or  consignee  is  subject  to  demurrage  rules  while  io 
cars  and  to  these  storage  rules  after  it  is  unloaded.  If  unloaded  by  the  rail* 
road  company  the  actual  cost  of  unloading  will  be  in  addition  to  the  storage 
charge,  and  if  reloaded  by  the  railroad  company  the  actual  cost  of  reloading 
will  also  be  In  addition  to  the  storage  charge.     (See  Rule  5-f.) 

Rule  3.  (a)  Forty -eight  hours  (two  days)  free  time  will  be  allowed  on  all 
commodities  (except  the  more  dangerous  explosives  as  described  in  Rule  6-A) 
for  the  removal  of  inbound  freight  from  car  or  railroad  premises,     ♦     ♦    •. 

*  «  *  *  *  *  i» 

Rule  5.  (a)  Freight,  except  Explosives  or  other  dangerous  articles  (see 
Rule  6),  held  in  or  on  railroad  premises  in  excess  of  free  time  allowed,  is 
subject  to  storage  charges  at  the  rate  of  one-half  (i)  cent  per  100  pounds  par 
day,  or,  at  the  option  of  the  railroad,  may  be  sent  to  public  warehouses.  (See 
Rule  5-f  and  Rule  7.) 

*  •  •  •  *  *  ^ 

Rule  7.  At  the  points  named  below,  less  carload  freight  not  removed  within 
the  free  time  specified  In  Rule  3  will  be  stored  in  public  warehouses  at  owner's 
risk  and  cost,  including  expense  of  cartage  or  switching:    ♦    ♦    ♦    Buffalo, 

N.  Y.     *     ♦     *. 

It  will  be  observed  that  the  general  storage  rate  was  that  provided 
by  rule  5  (a),  viz,  one-half  cent  per  100  pounds  per  day,  and  mani- 
festly applied  to  a  storage  service  requested  or  authorized  by  the 
shipper  or  consignee.  The  rate  provided  by  rule  5  (/) ,  equal  to  the 
concurrent  demurrage  rate,  was  for  application  in  the  indicated  spe- 
cial circumstances.  Both  rules  applied  to  freight  unloaded  by  the 
carrier.  At  the  time  the  foregoing  rules  were  adopted  the  defend- 
ant's demurrage  rate  was  but  $1  per  day,  and  the  application  of  its 
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equivalent  to  the  storage  of  any  shipment  exceeding  20,000  pounds 
made  a  lower  charge  than  did  the  general  storage  rate.  But,  effec* 
tive  February  10,  1918,  pursuant  to  General  Order  No.  7  of  the  Di- 
rector General  of  Eailroads,  the  demurrage  rate  was  increased  to  $3 
per  day  for  the  first  four  days,  $6  per  day  for  the  next  three  days,  and 
$10  per  day  thereafter.  By  the  terms  of  rule  5  (/)  the  special  stor- 
age rate  was  automatically  increased  in  the  same  amounts,  thereby 
greatly  exceeding  the  general  storage  rate. 

In  its  inception  the  manifest  purpose  of  rule  5  (/),  in  any  case 
in  which  the  carrier  found  it  necessary  or  expedient  to  transfer  a 
shipment  from  car  to  storage,  of  its  own  motion  and  without  re- 
quest or  authority  from  the  shipper,  in  order  to  release  needed  equip- 
ment, was  to  protect  the  shipper  in  the  lower  rate  or  charge  which 
would  have  applied  had  the  shipment  been  retained  in  the  car.  In 
other  words,  the  shipment  was  virtually  held  under  demurrage,  at 
the  rate  to  which  the  shipper,  not  having  requested  or  agreed  to  a 
storage  service,  was  entitled.  But  during  the  period  here  in  ques- 
tion the  situation  had  been  reversed,  in  that  the  equivalent  of  the 
demurrage  charge  had  become  much  the  higher  for  the  storage 
service. 

We  need  here  express  no  opinion  as  to  the  rate  or  charge  to  which 
the  complainant  would  otherwise  have  been  entitled,  as  we  think 
that  the  above-quoted  reply  of  April  25,  if  not  to  be  construed  as 
directly  requesting  a  transfer  of  the  shipment,  at  least  fairly  au- 
thorized the  storage  which  defendant's  communication  announced 
as  the  impending  alternative  if  a  disposition  order  were  not  forth- 
coming. In  this  view  the  storage  clearly  was  not  governed  by  rule  5 
(/).  Allowing  another  day  for  unloading,  the  demurrage  should 
have  terminated  with  the  inclusion  of  April  26,  and  storage  charges 
thenceforward  should  have  been  assessed  at  the  rate  provided  by 
rule  6  (a).  It  is  not  shown  that  the  applicable  charges  were  violative 
of  the  act. 

The  case  is  unlike  Barber  cfe  Co.  v.  C,  C,  C,  cfe  St.  L.  Ry.  Co.^  51 
I.  C.  C,  194,  in  which  we  upheld  charges  under  a  tariff  rule  essen- 
tially like  rule  5  (/),  based  on  a  demurrage  charge  of  $1  per  day  and 
a  track-storage  charge  of  $2  per  day  after  the  second  day,  but  in 
which  case  the  carrier  had  been  obliged  to  remove  the  shipment  from 
car  to  storage  solely  upon  its  own  motion  and  to  release  the  equip- 
ment. And  we  are  unable  to  acquiesce  in  defendant's  contention  that 
rule  5  {a)  related  only  to  less-than-carload  traflSc.  Rule  7,  above 
quoted,  did  so  relate  and  made  a  special  provision  respecting  that 
traffic,  commonly  unloaded  by  carriers  and  placed  in  their  freight 
houses;  but  rule  5  (a)  was  unrestricted  and,  even  more  clearly  when 
read  in  the  light  of  rule  1  (&),  included  carload  freight* 
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Complainant  was  neither  consignor  nor  consignee  of  the  shipment, 
but  is  shown  by  the  record  to  have  been  the  real  party  in  interest  and 
entitled  to  recover.  Oden  c&  Elliott  v.  S.  A.  L.  Ry.^  87  I.  C.  C,  345. 
The  shipment  weighed  57,600  pounds,  and  the  total  applicable 
charges,  for  demurrage  to  and  including  April  26  and  storage  there- 
after until  removed,  were  $415.08.  We  find  that  the  charges  assailed 
were  illegal  in  so  far  as  they  exceeded  the  latter  amount;  that  the 
illegal  charges  were  paid  and  borne  by  complainant ;  that  complain- 
ant was  damaged  thereby  in  the  difference  between  the  demurrage 
and  storage  charges  so  paid  and  borne  and  those  that  accrued  under 
the  applicable  tariff  provisions ;  and  that  it  is  entitled  to  reparation 
in  the  sum  of  $974.92,  with  interest.  Following  ZeVrdcker  Supply  Co. 
V.  S,  Ry.  Co.^  53  I.  C.  C,  308,  we  can  not  award  reparation  in  any 
amount  representing  the  war-revenue  tax.  But  this  holding  is  not  to 
be  construed  as  interposing  any  obstacle  to  refund  of  the  war  tax  on 
the  overcharge  in  accordance  with  regulations  promulgated  by  the 
Commissioner  of  Internal  Revenue. 

An  order  of  reparation  will  be  entered. 
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No.  10459. 
E.  I.  DU  PONT  DE  NEMOURS  &  COMPANY 

V. 

CENTRAL    RAILROAD    COMPANY    OF    NEW    JERSEY, 

DIRECTOR  GENERAL,  ET  AL. 


Submitted  June  28,  1919,    Decided  September  25,  1919, 


Rates  on  soda  ash  in  carloads  from  Newark,  N.  J.,  to  Hopewell,  Va.,  including 
the  factor  from  Petersburg,  Va.,  to  Hopewell,  not  shown  to  have  been 
unreasonable.  Shipments  misrouted  by  initial  carrier  and  overcharged. 
Reparation  awarded. 

Harvey  S.  Farrow  for  complainant. 

Theodore  W.  Reath  and  Alexander  H.  Elder  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 
By  Division  3 : 

The  complainant  is  a  corporation  engaged  m  the  manufacture  of 
explosives.  By  complaint  filed  February  17,  1919,  it  alleges  that  de- 
fendants misrouted  14  carloads  of  soda  ash  shipped  from  Newark, 
N.  J.,  to  Hopewell,  Va.,  in  November,  1917;  that  the  rates  exacted 
were  and  are  unreasonable,  in  violation  of  section  1  of  the  act  to  regu- 
late commerce  and  of  section  10  of  the  federal  control  act;  and  that 
a  rate  of  7  cents  per  100  pounds  on  soda  ash,  in  carloads,  from  Peters- 
burg, Va.,  to  Hopewell  is  unreasonable.  Reparation  and  reasonable 
rates  for  the  future  are  sought.  Rates  herein  stated  are  in  cents  per 
100  pounds,  and  are  those  in  effect  when  the  shipments  moved. 

The  shipments  were  tendered  to  the  Central  Railroad  Company 
of  New  Jersey  at  Newark,  routed  by  the  shipper,  "  CNJ.-P&R.- 
N&W."  The  carriers  named  do  not  constitute  a  continuous  route 
from  origin  to  destination,  and  no  joint  through  rates  were  in  effect 
by  any  route.  It  does  not  appear  that  the  local  agent  at  Newark 
sought  from  the  shipper  more  complete  billing  instructions.  The 
shipments  were  waybilled  and  moved  over  the  Central  Railroad  of 
New  Jersey  to  Allentown,  Pa.,  the  Philadelphia  &  Reading  Railway 
to  Shippensburg,  Pa.,  the  Western  Maryland  Railway  to  Hagers- 
town,  Md.,  and  the  Norfolk  &  Western  Railway  to  Hopewell,  a  dis- 
tance of  694  miles.  The  rate  charged,  45  cents,  appears  to  have  been 
composed  of  rates  of  28  cents  from  Newark  to  Halsey,  Va.,  and  17 
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cents  from  Halsey  to  Hopewell.  There  was  contemporaneously  in 
effect,  over  the  route  of  movement,  a  combination  rate  of  35.8  cents, 
composed  of  a  joint  commodity  rate  of  15.8  cents  from  Newark  to 
Buena  Vista,  Va.,  and  a  sixth-class  distance  rate  of  19.5  cents  thence 
to  destination;  and  the  shipments  accordingly  were  overcharged  9.7 
cents  per  100  pounds.  The  shipments  could  have  moved,  consistently 
with  the  routing  instructions,  over  the  Central  Railroad  of  New  Jer- 
sey to  Bound  Brook,  N.  J.,  the  Philadelphia  &  Beading  to  Park  Junc- 
tion (Philadelphia),  Pa.,  the  Baltimore  &  Ohio  Railroad  to  Potomac 
Yard,  Va.,  the  Washington-Southern  and  Richmond,  Fredericks- 
burg &  Potomac  railways  to  Richmond,  Va.,  the  Seaboard  Air  Line 
or  Atlantic  Coast  Line  to  Petersburg,  and  the  Norfolk  &  Western  to 
Hopewell,  a  distance  of  approximately  386  miles.  The  contem- 
poraneously applicable  rate  by  this  route  was  26.5  cents,  composed 
of  a  joint  rate  of  19.5  cents  from  Newark  to  Petersburg  and  the 
sixth-class  distance  rate  of  7  cents  beyond. 

The  defendants  point  out  that  there  are  joint  rates  from  points  on 
the  Central  Railroad  of  New  Jersey  to  certain  territories  served  by 
the  Norfolk  &  Western,  applicable  only  through  Hagerstown,  and 
contend  that  Hagerstown  is  the  customary  gateway  to  Norfolk  & 
Western  points.  They  maintain  that,  in  the  absence  of  joint  rates  to 
Hopewell,  the  agent  at  Newark  did  not  misroute  the  shipments  and 
that  they  were  under  no  obligation  to  send  them  by  the  cheapest 
route.  They  urge  that  we  should  hold  that  "  whenever  the  shipper 
undertakes  to  furnish  routing  instructions,  the  carrier  wholly  dis- 
charges its  duty  if  it  routes  the  shipment  in  harmony  with  the  in- 
structions as  given,  even  though  a  cheaper  route  consistent  with  such 
instructions  is  available." 

It  is  settled  that  when  a  shipper's  routing  instructions  are  incom- 
plete, but  are  consistent  with  the  cheapest  available  and  reasonable 
route,  the  carrier  must  send  the  shipment  by  that  route  or  answer  in 
damages  for  misrouting.  Conference  Ruling  2H,-C ;  Bruner  Co.  v. 
S.  Ry.  Co.,  40  I.  C.  C,  549 ;  Green  Bay  Specialty  Co.  v.  N.  T.  &  L. 
B.  R.  R.  Co.^  50  I.  C.  C,  237;  Central  Pennsylvania  Lumber  Co.  v. 
B.  <&  S.  R.  R.  Corp.^  52  I.  C.  C,  329 ;  Ferguson  Lumber  Co.  v.  L.  <k  A. 
Ry.  Co.,  52  I.  C.  C,  486. 

In  the  instant  case,  the  route  carrying  the  26.5-cent  rate  was  con- 
sistent with  the  billing  instructions,  was  reasonable  and  available, 
and,  so  far  as  the  record  discloses,  was  the  cheapest  route,  whereas 
the  route  of  movement  was  circuitous. 

While  complainant  specifically  attacks  the  7-cent  rate  from  Peters- 
burg to  Hopewell,  it  is  interested  in  it  only  as  a  factor  of  the  through 
rate  by  way  of  Potomac  Yard,  and  this  through  rate  the  complaint 


DU  PONT  DE  NEMOURS  &  CO.  V.  O.  R.  R.  CO.  OF  N.  J.         245 

does  not  put  in  issue.  The  7-cent  rate  is  the  sixth-class  rate,  and  it  is 
not  alleged  that  soda  ash  is  improperly  classified. 

We  find  that  the  applicable  through  rate  is  not  shown  to  have 
been  unreasonable,  but  that  the  shipments  were  overcharged,  as 
above ;  that  the  Central  Railroad  Company  of  New  Jersey  misrouted 
the  shipments;  that  complainant  made  the  shipments  as  described 
and  paid  and  bore  the  freight  charges  thereon ;  that  it  was  damaged 
by  the  misrouting  in  the  difference  between  the  applicable  charges 
and  those  which  would  have  accrued  had  •the  shipments  moved  by 
the  route  over  which  the  26.6-cent  rate  contemporaneously  applied ; 
and  that  it  is  entitled  to  reparation  in  that  amount  from  the  Central 
Eailroad  Company  of  New  Jersey  and  in  the  amount  of  the  over- 
charges from  all  the  defendants,  except  the  Director  General  of  Rail- 
roads, with  interest.  The  exact  amount  of  reparation  due  can  not 
be  determined  upon  this  record,  and  the  complainant  should  prepare 
a  statement  showing  the  details  of  the  shipments  in  accordance  with 
rule  V  of  the  Rules  of  Practice,  also  specifying  the  dates  on  which 
the  charges  were  paid,  which  statement  should  be  submitted  to  the 
defendants  for  verification.  Upon  receipt  of  a  statement  so  pre- 
pared and  verified  we  will  consider  the  entry  of  an  order  awarding 
reparation. 
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No.  10494. 
E.  I.  DU  PONT  DE  NEMOURS  &  COMPANY 

V. 

DIRECTOR    GENERAL,    PHILADELPHIA    &    READING 

RAILWAY  COMPANY,  ET  AL. 


Buhmitied  May  7,  1919,    Decided  September  25,  1919. 


Rate  of  $1.90  per  100  pounds  on  saltpeter  (nitrate  of  potash),  in  carloads,  from 
Carney's  Point,  N.  J.,  to  American  Lake,  Wash.,  found  to  have  been  un- 
reasonable to  the  extent  that  it  exceeded  the  subsequently  established  rate 
of  $1.10.    Reparation  awarded. 

Harvey  S.  Farrow  for  complainant. 

B.  V.  Fletcher  and  Alex.  M.  Bull  for  defendants. 

Report  of  the  Commission, 

Division  3,  Commissioners  Haix,  Daniels,  and  Eastman. 

By  Division  3 : 

The  complainant,  a  corporation,  by  complaint  filed  March  5,  1919, 
alleges  that  the  rate  on  two  carloads  of  saltpeter  (nitrate  of  potash) 
shipped  on  January  17, 1918,  from  Carney's  Point,  N.  J.,  to  American 
Lake,  formerly  Du  Pont  and  now  called  Camp  Lewis,  Wash.,  was 
imreasonable.    Reparation  is  asked. 

The  shipments  aggregated  168,210  pounds  and  charges  were  col* 
lected  in  the  sum  of  $3,196,  at  the  legally  applicable  fifth-class  rate 
of  $1.90  per  100  pounds.  Subsequent  to  the  movement,  on  February 
11,  1918,  a  rate  of  $1.10  per  100  pounds  became  effective  from  aU 
points  in  Trans-Continental  Freight  Bureau  group  A,  which  includes 
Carney's  Point  and  Montchanin,  Del.,  to  American  Lake. 

In  Du  Pont  de  Nemours  Powder  Co.  v.  P.  cfe  R.  By.  Co.^  51 1.  C.  C, 
621,  decided  December  4,  1918,  we  found  that  the  rate  on  nitrate  of 
potash,  in  carloads,  from  Montchanin,  to  the  destination  in  question 
was  unreasonable  as  applied  to  shipments  moving  between  May  15, 
1915,  and  May  15, 1916,  to  the  extent  it  exceeded  $1.10  per  100  pounds. 

The  defendants  admit  that  the  transportation  conditions  from 
Carney's  Point  to  American  Lake  are  practically  identical  with  those 
from  Montchanin  and  express  willingness  to  make  reparation  to  the 
extent  that  the  rate  charged  exceeded  $1.10  per  100  pounds. 

We  are  of  opinion  and  find  that  the  rate  charged  was  unreasonable 
to  the  extent  it  exceeded  $1.10  per  100  pounds;  that  complainant 
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made  the  shipment  as  described  and  paid  and  bore  the  freight 
charges  thereon  and  that  it  was  damaged  in  the  amomit  of  the  dif- 
ference between  the  charges  collected  and  what  would  have  accrued 
at  the  rate  herein  found  reasonable,  and  that  it  is  entitled  to  rep- 
aration in  the  sum  of  $1,345.69,  with  interest. 
An  order  awarding  reparation  will  be  entered. 


No.  10468. 
E.  I.  DU  PONT  DE  NEMOURS  &  COMPANY 

V. 

DIRECTOR  GENERAL,   NEW  YORK,  PHILADELPHIA  A 
NORFOLK  RAILROAD  COMPANY,  ET  AL. 


Submitted  May  6,  1919,    Decided  September  25,  1919. 


Rate  of  54.5  cents  per  100  pounds  charged  on  specified  carloads  of  wet  nitro- 
cellulose from  Norfolk,  Va.,  to  Carney's  Point,  N.  J.,  found  unreasonable 
to  the  extent  that  it  exceeded  the  contemporaneous  rate  of  38.9  cents 
applicable  from  Hopewell,  Va.,  to  which  Norfolk  is  intermediate  by  the 
route  of  movement  from  Norfolk.    Reparation  awarded. 

E.  S.  Farrow  for  complainant. 
Henry  Wolf  Bikle  for  all  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Haul,  Daniels,  and  Eastman. 

By  Division  3 : 

By  complaint  filed  February  15,  1919,  and  amended,  complainant, 
a  corporation,  alleges  that  the  rate  exacted  on  specified  carloads  of 
wet  nitrocellulose  shipped  from  Norfolk,  Va.,  to  Carney's  Point,  N.  J., 
in  February,  1918,  was  unreasonable  and  in  violation  of  the  fourth 
section  of  the  act,  and  asks  reparation. 

The  shipments  moved  originally  from  Hopewell,  Va.,  in  com- 
plainant's own  barges  for  transportation  to  destination,  but  owing 
to  ice  in  Norfolk  harbor  they  were  unloaded  at  that  point  into  cars 
and  shipped  thence  by  rail  over  the  defendant  lines  then  under  fed- 
eral control.  They  were  charged  the  applicable  first-class  rate  of 
54.5  cents  per  100  pounds  for  the  rail  haul  from  Norfolk.  Con- 
temporaneously there  was  in  effect  from  Hopewell  through  Norfolk 
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to  Carney's  Point,  by  the  route  of  movement  from  Norfolk,  an  all- 
rail  commodity  rate  on  wet  nitrocellulose,  in  carloads,  of  88.9  cents 
per  100  pounds.  The  tariff  containing  this  rate  provided,  in  accord- 
ance with  rule  77  of  Tariff  Circular  18-A,  that  upon  application 
therefor  rates  would  be  established  from  or  to  intermediate  points 
not  exceeding  those  from  or  to  more  distant  points  on  one  day's 
notice.  The  complainant  did  not  make  application  for  the  Hopewell 
rate  prior  to  the  shipments,  and  it  has  not  yet  been  published. 

The  notation  on  the  tariff,  in  accord  with  rule  77,  we  have  held  to 
be  "a  substantial  compliance  with  the  requirements  of  the  fourth 
section."  Herrmann  &  Co,  v.  N.  y.,  N,  H.  &  H,  R.  R,  Co,^  51 1.  C.  C, 
118;  Svmderland  Bros.  Co.  v.  C,  B.  cfc  Q.  R.  R.  Co.,  51  I.  C.  C,  185. 
The  defendants  introduced  no  evidence,  and  the  complainant  con- 
fined its  showing  to  the  facts  as  above  stated.  In  that  connection 
complainant's  witness  testified  that  no  future  movement  from  Nor- 
folk is  expected  and  he  sees  no  necessity  for  the  establishment  of  the 
commodity  rate. 

We  find  that  the  rate  assailed  was  unreasonable  to  the  extent  that 
it  exceeded  38.9  cents  per  100  pounds;  that  complainant  made  ship- 
ments as  described  and  paid  and  bore  the  charges  thereon;  that  it 
was  damaged  thereby  in  the  difference  between  the  transportation 
charges  paid  and  those  that  would  have  accrued  at  the  rate  herein 
found  reasonable ;  and  that  it  is  entitled  to  reparation,  with  interest 
The  exact  amount  of  reparation  due  can  not  be  determined  from  the 
record,  and  complainant  should  prepare  a  statement  showing  the 
details  of  the  shipments  in  accordance  with  rule  V  of  the  Kules  of 
Practice,  including  the  dates  on  which  the  charges  were  paid,  which 
should  be  submitted  to  the  defendants  for  verification.  Upon  re- 
ceipt of  a  statement  so  prepared  and  verified  we  will  consider  the 
entry  .of  an  order  awarding  reparation.  Under  the  circumstances  no 
order  for  Uie  future  need  be  entered. 
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No.  10398. 

PIKES  PEAK  CONSOLIDATED  FUEL  COMPANY 

V. 

DIRECTOR     GENERAL,     CHICAGO,     ROCK     ISLAND     & 
PACIFIC  RAILWAY  COMPANY,  ET  AL. 


Submitted  April  25,  1919.    Decided  October  16,  1919. 


Rates  on  lignite  coal  in  carloads  from  Pil^eview,  Ck)lo.,  to  points  on  the  Chicago, 
Rock  Island  &  Pacific  Railway  in  Kansas,  Nebraska,  Missouri,  and  Okla- 
homa, not  shown  to  be  unreasonable,  but  found  to  be  unduly  prejudicial  to 
the  extent  they  exceed  by  more  than  10  cents  per  net  ton  the  rates  con- 
temporaneously maintained  from  the  Keystone  mine,  near  Roswell,  Colo., 
to  the  same  destinations. 

C.  C.  Hamlin  for  complainant. 

E.  N.  Clark  and  J.  G.  McMurry  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 

Complainant,  a  corporation,  operates  a  coal  mine  at  Pikeview, 
Colo.  By  its  complaint,  filed  November  14,  1918,  as  amended,  it 
alleges  that  defendants'  rates  on  lignite  coal  in  carloads  from  Pike- 
view  to  points  in  Kansas,  Nebraska,  Missouri,  and  Oklahoma  on 
the  Chicago,  Rock  Island  &  Pacific  Railway,  hereinafter  called  the 
Rock  Island,  are  unreasonable  and  unduly  prejudicial  as  compared 
with  the  rates  on  lignite  coal  from  the  Keystone  mine,  near  Roswell, 
Colo.,  to  the  same  destinations.  Complainant's  primary  interest  is 
in  the  rate  relationship  between  the  Pikeview  mine  and  the  Key- 
stone mine.  The  petition  states  that  "claims  for  reparation  on  ship- 
ments aflfected  will  be  made."  No  evidence  was  submitted  respect- 
ing reparation,  however,  and  that  question  will  not  be  considered. 
Rates  will  be  stated  in  amounts  per  net  ton. 

Complainant's  mine,  at  Pikeview,  is  on  the  Denver  &  Rio  Grande 
Railroad,  hereinafter  called  the  Rio  Grande,  about  3.6  miles  north  of 
Roswell,  the  junction  point  between  the  Rio  Grande  and  the  Rock 
Island.  It  is  equipped  with  modem  mining  machinery,  and  in  1918 
produced  205,834  net  tons  of  coal,  between  200  and  300  carloads  of 
which  were  shipped  to  stations  on  the  Rock  Island  in  Kansas  and 
Nebraska.    A  large  percentage  of  the  output  of  the  mine  is  consumed 
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at  Colorado  Springs,  Colo.,  about  6  miles  south  of  complainant's 
mine,  and  at  Cripple  Creek,  Colo. 

Coal  from  the  Pikeview  mine  destined  to  points  on  the  Rock 
Island  east  of  Colorado  is  delivered  to  the  Rock  Island  at  either  Ros- 
well  or  Colorado  Springs.  When  shipped  in  trainloads  it  is  usu- 
ally interchanged  at  Roswell,  but  when  in  less  than  trainloads,  for 
operating  reasons,  it  is  delivered  to  the  Rock  Island  at  Colorado 
Springs.  Most  of  the  coal,  is  moved  to  the  junction  point  by  the 
local  freight  trains  of  the  Rio  Grande.  There  is  also  a  triweetkly 
switching  service  from  Colorado  Springs  in  which  some  of  the  coal 
is  handled. 

No  joint  rates  are  in  effect  from  Pikeview  to  the  destinations  in- 
volved. The  lowest  combinations  make  on  Roswell.  For  some  time 
prior  to  June  25,  1918,  the  proportional  rate  from  Pikeview  to  Ros- 
well on  coal  destined  to  stations  east  thereof  on  the  Rock  Island  was 
25  cents ;  on  that  date  it  was  increased  under  General  Order  No.  28 
of  the  Director  General  of  Railroads  to  40  cents ;  and  on  December  6, 
1918,  to  50  cents. 

It  is  stated  on  behalf  of  complainant  that  in  marketing  its  coal 
at  points  on  the  Rock  Island  in  Kansas,  Nebraska,  Missouri,  and 
Oklahoma,  it  competes  with  the  Keystone  mine,  which  is  located  4.5 
miles  east  of  Roswell  at  the  terminus  of  a  branch  line  operated  by 
the  Rock  Island.  The  Keystone  mine  is  well  equipped  with  ma- 
chinery, and  is  the  largest  coal  mine  in  Colorado  served  by  the  Rock 
Island.  While  a  large  portion  of  the  coal  from  the  Keystone  mine  is 
consumed  at  Colorado  Springs,  there  is  a  substantial  movement  to 
points  east  thereof  on  the  Rock  Island.  Coal  from  this  mine  destined 
to  points  on  the  Rock  Island  is  switched  fi*om  the  mine  to  Roswell, 
from  which  point  it  is  billed  to  destination.  The  Roswell  rate  applies 
from  the  Keystone  mine  to  the  destinations  in  question. 

Both  of  the  mines  are  in  what  is  commonly  known  as  the  Colorado 
Springs  lignite  coal  field.  They  produce  coal  of  the  same  general 
quality  which  sells  for  the  same  price  in  Colorado  Springs,  and  in 
competition  in  the  same  intei*state  markets. 

Defendants  assert  that  the  combination  of  local  rates  is  the  usual 
basis  on  coal  from  mines  in  the  Colorado  Springs  coal  field  for  two 
or  more  line  hauls  and  that  this  basis  should,  therefore,  apply  from 
Pikeview  to  the  destinations  in  question.  It  is-also  asserted  that  the 
cost  of  transporting  the  coal  from  the  Keystone  mine  to  Roswell  is 
much  less  than  from  the  Pikeview  mine,  as  it  is  necessary  for  the 
Rock  Island  to  maintain  a  switching  crew  at  Roswell  which  is  not 
normally  kept  busy,  and  the  coal  from  the  Keystone  mine  is  handled 
during  time  the  crew  would  not  otherwise  be  engaged.  The  general 
freight  agent  of  the  Rio  Grande  testified  that  it  had  long  been  the 
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desire  of  the  Sio  Grande  to  have  more  favorable  rates  established 
from  Pikeview  to  points  on  the  Rock  Island,  but  that  the  desire  of 
the  Rock  Island  to  protect  the  output  of  the  mines  on  its  line  had  pre- 
vented  the  establishment  of  rates  lower  than  the  full  combination  on 
Roswell.  According  to  the  witness  for  the  Rock  Inland  that  road 
has  refused  to  apply  the  Roswell  rate  from  Pikeview  because  the  Rio 
Grande  would  not  apply  the  Roswell  rate  from  the  Keystone  mine. 
That  a  carrier  has  no  right  to  limit  markets  on  behalf  of  industries 
located  on  its  line  has  been  frequently  held  by  the  Commission. 
Rates  from  Walsenburg  Coal  Fields  26  I.  C.  C,  85,  and  cases  cited 
therein. 

In  support  of  their  contention  that  the  rates  from  Pikeview  should 
be  higher  than  from  the  Keystone  mine,  defendants  refer  to  Rates 
from  the  Walsenburg  Coal  Fields  supra^  wherein  the  Atchison, 
Topeka  &  Santa  Fe  Railway,  hereinafter  called  the  Santa  Fe,  was 
permitted  to  maintain  rates  on  coal  in  carloads  from  the  Walsen- 
burg coal  field  in  Colorado  10  cents  higher  than  the  rates  from  the 
Canon  City  field  in  Colorado  to  the  same  destinations;  also  to 
Northern  Coal  cfe  Coke  Co.  v.  C.  cfe  S.  Ry.  Co.,  16  I.  C.  C,  369, 
wherein  we  required  the  carriers  to  establish  through  routes  and 
joint  rates  from  Louisville,  Colo.,  in  the  northern  Colorado  coal 
field,  about  20  miles  northwest  of  Denver,  to  points  in  Kansas, 
Nebraska,  Missouri,  Iowa,  and  Oklahoma  on  the  Rock  Island  not  in 
excess  of  40  cents  per  ton  higher  than  the  rates  from  Denver  to  the 
same  destinations. 

The  Rock  Island  and  Santa  Fe  maintain  from  Roswell  to  points 
on  the  Santa  Fe  east  of  Colorado  joint  rates  5  to  10  cents  higher 
than  apply  from  mines  on  the  Santa  Fe  at  Pikeview.  The  Rock 
Island  in  connection  with  the  Missouri  Pacific  Railway  also  main- 
tains joint  rates  from  the  Keystone  mine  to  points  east  of  Colorado 
on  the  Missouri  Pacific  Railroad,  and  has  published  joint  rates  ef- 
fective June  6,  1919,  from  the  Carlton  mine  on  the  Rio  Grande  at 
Pikeview,  to  points  east  of  Colorado,  which  to  many  points  are  from 
10  to  15  cents  higher  than  the  Roswell  rate. 

The  Commission  should  find  that  the  rates  assailed  are  not  shown 
to  be  unreasonable,  but  that  they  are  and  for  the  future  will  be 
unduly  prejudicial  to  the  extent  that  they  exceed  or  may  exceed  by 
more  than  10  cents  per  net  ton  the  rates  contemporaneously  in  ef- 
fect from  the  Keystone  mine  to  the  same  destinations. 

Daniels,  Comndssioner: 

The  above,  with  certain  minor  changes,  is  the  report  of  the  ex- 
aminer as  served  upon  the  parties.  No  exceptions  were  filed  thereto. 
Examination  of  the  record  indicates  that  the  facts  are  correctly 
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slated,  and  upon  consideration  of  those  facts  we  are  of  opinion  that 
the  recommendations  of  the  examiner  as  to  the  disposition  of  the 
case  should  be  followed.  We  accordingly  find  that  the  rates  com- 
plained of  are  not  shown  to  be  unreasonable,  but  that  the  present 
rates  are,  and  any  rates  which  may  exceed  by  more  than  10  cents 
per  net  ton  the  rates  contemporaneously  maintained  from  the  Key- 
stone mine  to  the  same  destinations  will  for  the  future  be,  unduly 

prejudicial.    An  appropriate  order  will  be  entered. 
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No.  10411. 

UNITED  SHOE  MACHINERY  CORPORATION 

DIRECTOR  GENERAL  AND  PENNSYLVANIA  RAILROAD 

COMPANY. 


Submitted  June  2,  1919,    Decided  October  21,  1919. 


Upon  complaint  that  domestic  demurrage  charges  were  illegally  assessed  at 
Baltimore,  Md.,  on  two  cars  of  tack  plate,  shipped  from  Vandergrift,  Pa., 
to  Baltimore,  for  export,  but  subsequently  reconsigned  to  New  York  and 
exi)orted  from  that  port;  Held,  That  the  domestic  demurrage  charges 
and  not  the  export  storage  charges  were  legally  applicable.  Charges  not 
shown  to  have  been  unreasonable. 

Walter  Bates  Farr  and  Mason  Manghum  for  complainant. 
Henry  Wolf  Bikle  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 

The  principal  issue  in  this  proceeding  is  wrhether  domestic  demur- 
rage rates  were  legally  applicable  at  Baltimore,  Md.,  on  two  cars 
of  tack  plate  shipped  to  that  point  for  export  from  Vandergrift,  Pa., 
but  subsequently  reconsigned  to  Nev7  York,  N.  Y.,  and  thence 
exported. 

Complainant  is  engaged  in  manufacturing  and  dealing  in  shoe 
machinery  v^ith  its  principal  office  at  Boston,  Mass.  The  cars  in 
question.  Intercolonial  62227  and  Intercolonial  49176,  left  Vander- 
grift on  December  9,  1916,  and  December  11,  1916,  respectively,  con- 
signed on  domestic  bills  of  lading  to  "  Caldwell  &  Co.,  %  Temple- 
man  Steamship  Company,  B.  &  O.  R.  R.  Pier,"  Baltimore,  Md., 
notify  L.  Pfeiff,  30  Church  street.  New  York,  N.  Y.  Caldwell  & 
Company  was  complainant's  forwarding  agent.  The  Pennsylvania 
Railroad  Company  will  be  referred  to  herein  as  defendant. 

The  shipment  was  originally  intended  for  the  steamship  Glancastle, 
scheduled  to  sail  from  Baltimore  the  latter  part  of  December.  After 
the  cars  left  Vandergrift  and  while  en  route  Caldwell  &  Company 
learned  that  this  steamship  had  been  requisitioned  by  the  British 
government.  They  then  endeavored  to  have  the  cars  diverted  to 
Philadelphia,  Pa.,  for  export  by  another  shipping  company,  but 
their  instructions   reached  defendant  after  the  cars  had   passed 
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Harrisburg,  Pa.,  the  last  junction  point  between  Vandergrift  and 
Baltimore,  and  were  therefore  received  too  late  to  effect  the  diversion 
requested. 

The  cars  arrived  at  Baltimore  on  December  13  and  December  14, 
respectively.  Notice  of  arrival  was  promptly  sent  and  the  cars 
were  held  by  the  carrier  awaiting  further  instructions.  In  order 
to  release  equipment.  Intercolonial  car  49176  was  unloaded  by  de- 
fendant on  January  10  and  Intercolonial  car  62227  unloaded  on 
January  11  and  their  contents  put  in  storage.  On  January  20  de- 
fendant's agent  at  Baltimore  received  instructions  to  forward  the 
shipment  to  Philadelphia.  Due  to  labor  conditions  the  shipment 
was  not  reloaded  until  January  25.  On  January  27,  and  before  the 
two  cars  left  Baltimore,  Caldwell  &  Company  gave  instructions  that 
they  be  forwarded  to  New  York,  N.  Y.,  for  export.  This  request 
was  complied  with,  and  the  shipment  left  Baltimore  on  January  27, 
and  was  exported  on  the  steamship  Adriatic  from  New  York  a  few 
days  later,  consigned  to  the  British  United  Shoe  Machinery  Com- 
pany at  Leicester,  England. 

Demurrage  charges  in  the  amount  of  $327  were  collected  on  the 
shipment  for  the  detention  at  Baltimore — $166  on  Intercolonial  car 
6'2227,  and  $161  on  Intercolonial  car  49176.  The  charges  up  to  the 
dates  of  unloading  were  assessed  under  supplement  5  to  Pennsylvania 
Railroad  tariff  T.  D.  I.  C.  C.  64,  effective  December  11,  1916,  which 
provided  a  charge,  after  the  expiration  of  the  free  time,  of  $1  per  car 
for  the  first  day,  $2  per  car  for  the  second  day,  $3  per  car  for  the 
third  day,  and  $5  per  car  for  the  fourth  and  each  succeeding  day. 
After  the  shipments  were  unloaded  and  placed  in  storage,  charges 
were  assessed  under  the  following  tariff  rule  published  in  Pennsyl- 
vania Railroad's  tariff  G.  O.  I.  C.  C.  No.  5624. 

Carload  freight  which  is  unloaded  by  this  company  for  the  ptirpose  of  relea9- 
ing  needed  equipment  will  be  subject  to  storage  charge  the  same  as  would  have 
accrued  under  car  demurrage  rules  had  the  freight  remained  in  the  car. 

Complainant  takes  the  position  that  as  the  shipments  were  finally 
exported  from  New  York  they  were  subject,  while  at  Baltimore,  to 
the  export  rule  governing  storage  charges,  published  in  Pennsylvania 
Railroad  tariff  G.  O.  I.  C.  C.  5624.  This  tariff  is  a  "  Local  Freight 
Tariff  of  Deliveries  for  Hay  and  Straw,  Elevator,  Floatage,  Labor, 
Lighterage,  Storage,  and  Other  Similar  Charges  at  Baltimore,  Md.'' 
Rule  26  of  supplement  17,  in  effect  during  the  period  in  question, 
under  the  heading  "  Freight  Destined  to  Foreign  Ports  "  provided  in 
part  as  follows : 

Freight,  except  Grain  in  Bulk,  and  Hay,  Straw,  and  Cotton  shipped  to  Balti- 
more, Md.,  for  export  to  foreign  ports,  covered  by  local  or  through  export 
btUs  of  lading,  and  actually  exported,  will  be  held  free  of  demurrage  and  stor- 
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age  charges  for  a  period  of  not  exceeding  fifteen  (15)  days  from  the  date  ot 
arrival,  exclusive  of  such  date  of  arrival ;  thereafter  the  storage  charges  will 
he  as  follows: 

For  the  first  ten  (10)  days  or  fraction  thereof  beyond  the  period  of  free 
storage,  including  handling  in  an  out    ♦    •    *    1  cent  per  100  pounds. 

For  each  succeeding  ten  (10)  days  or  fraction  thereof  *  *  *  ^  cent  per 
100  pounds. 

Storage  to  be  computed  up  to  the  day  the  vessel  to  which  shipment  is  deliv- 
ered begins  taking  aboard  merchandise  cargo. 

In  support  of  its  contention  that  the  export  storage  charges  ap- 
plied at  Baltimore,  complainant  relies  on  the  proposition  that  the 
rule  in  the  tariff  provides  for  the  application  of  the  export  storage 
charges  on  "  Freight  *  *  ♦  for  export  to  foreign  ports  *  ♦  ♦ 
and  actually  exported  *  *  *."  It  is  urged  that  the  words  "  actually 
exported  "  do  not  limit  the  exportation  from  the  port  of  Baltimore, 
and  that  the  export  storage  charges  named  apply  if  the  shipment  is 
actually  exported  from  any  port. 

Defendants  reply  that  Pennsylvania  Railroad  tariff  G.  O.,  I.  C.  C. 
5624,  clearly  provides  on  its  title  page  that  it  is  applicable  only  at 
the  port  of  Baltimore,  and  that  the  words  "  actually  exported  "  must 
be  construed  as  a  limitation  that  the  shipment  must  be  exported  from 
the  port  of  Baltimore.  Another  point  relied  upon  in  support  of 
this  construction  is  that  the  provision  in  the  rule,  namely,  "  Storage 
to  be  computed  up  to  the  day  the  vessel  to  which  shipment  is  de- 
livered begins  taking  aboard  merchandise  cargo,"  would  be  ignored 
under  complainant's  interpretation,  as  storage  charges  could  not  be 
applied  while  the  shipment  was  en  route  from  Baltimore  to  the 
port  of  actual  exportation.  In  other  words  it  is  the  defendants' 
position  that  this  last  provision  clearly  contemplates  that  the  shipment 
must  be  loaded  aboi^rd  a  vessel  for  export  at  Baltimore.  Complain- 
ant in  figuring  the  charges  that  should  have  applied  under  the  ex- 
port storage  tariff  included  the  period  between  the  date  the  ship- 
ment left  Baltimore  and  the  day  it  was  loaded  on  the  vessel  at  New 
York.  At  the  hearing  its  witness  admitted  that  it  was  not  proper 
to  assess  storage  charges  on  a  shipment  while  in  transit,  and  asked 
leave  to  revise  his  figures  so  as  to  exclude  the  period  after  the  cars 
left  Baltimore. 

To  apply  the  charges  as  now  suggested  by  complainant  would 
make  ineffective  the  provision  of  the  tariff  that  the  storage  charges 
are  to  be  computed  up  to  the  day  the  vessel  to  which  shipment  is 
delivered  begins  taking  aboard  merchandise  cargo  and  would  also 
ignore  the  limitations  of  the  tariff  on  its  title  page.  In  order  to  de- 
termine if  the  export  rule  is  applicable  on  the  shipment  in  question 
the  Commission  can  not  consider  only  the  part  of  the  rule  that  is 
favorable  to  complainant's  contention,  and  ignore  other  provisions 
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of  the  tariff  that  make  clear  its  application.  The  tariff  must  be  con- 
strued in  its  entirety  considering  both  the  limitations  on  its  title 
page  and  the  rules  contained  therein.  When  so  considered  it  is  rea- 
sonably clear  that  the  export  rule  and  storage  charges  named  therein 
apply  only  on  shipments  actually  exported  from  the  port  of  Balti- 
more. 

There  is  an  allegation  in  the  complaint  that  the  charges  assessed 
were  unreasonable,  but  no  evidence  has  been  introduced  in  support 
thereof. 

We  find  that  the  demurrage  charges  were  legally  assessed  and  are 
not  shown  to  have  been  unreasonable. 

Daniels,  Commissioner: 

The  above,  except  that  we  have  eliminated  the  proposed  finding  of 
overcharge  on  Intercolonial  car  62227,  hereinafter  explained,  and 
made  certain  unimportant  editorial  changes,  is  the  report  of  the 
examiner  served  on  the  parties.  Intercolonial  car  62227  left  point 
of  origin  on  December  9  and  arrived  at  Baltimore  on  December  13. 
The  tariff  in  effect  on  the  date  the  car  left  point  of  origin  provided 
a  demurrage  charge  of  $1  per  day  after  the  expiration  of  the  free 
time.  On  December  11  increased  demurrage  charges  became  effective 
and  were  applied  to  this  shipment.  Following  Conference  Ruling 
47Sy  which  provided  that  demurrage  in  transit  would  be  determined 
by  the  tariff  in  effect  at  the  time  the  transportation  began,  the  ex- 
aminer proposed  to  find  that  this  shipment  had  been  overcharged. 
We  have,  however,  recently  adopted  a  new  conference  ruling  as 
follows : 

Demubbaoe  and  storage  rules. — Upon  inquiry  and  to  remove  tbe  con- 
fusion that  exists  amon^^  carriers  and  shippers,  Heldy  Th|it  off-track  stora^^  not 
in  transit,  tracls  storage,  and  demurrage  are  controlled  by  the  tariffs  in  effect 
contemporaneously  with  the  accrual  of  these  services,  and  therefore  are  sablect 
to  such  changes  as  lawfully  may  be  made  in  the  applicable  tariffs  daring  the 
period. of  accrual;  that  off-track  storage  in  transit  is  controlled  by  tbe  tarllf^ 
in  effect  upon  the  date  of  shipment.  (Rescinding  (inference  Ruling  406 
and  473.) 

Under  the  new  ruling  the  increased  demurrage  charges  were  prop- 
erly applicable  and  we  have  accordingly  eliminated  the  examiner's 
proposed  finding  of  overcharge.  We  have  examined  the  exceptions 
filed  by  complainant,  but  we  are  of  opinion  that  the  conclusions  of 
the  examiner,  except  as  indicated,  are  correct  and  we  adopt  the 
report,  as  modified,  as  our  own.  An  order  dismissing  the  complaint 
will  be  entered. 
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No.  9296.^ 
CORNELL  WOOD  PRODUCTS  COMPANY 

V. 

ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY 

ET  AL. 


Submitted  February  8,  1919.    Decided  October  7,  1919. 


Carload  rates  and  ratings  on  "  wall  board  "  found  to  have  been  legally  applica- 
ble on  **  Cornell  wall  board  '*  and  to  have  been  un reasonable  and  unduly 
prejudicial  to  the  extent  that  they  exceeded  the  carload  rates  legally 
applicable  on  wood-pulp  board.  Reparation  awarded.  Original  report  In 
No.  9296,  49  I.  O.  C,  91. 

Butler,  Lambj  Foster  cfe  Pope  and  William  E,  Lamh  for  com- 
plainant. 

F.  E,  Andrews,  D.  P.  Connell,  and  L.  P,  Day  for  defendants. 

Report  of  the  Commission. 
By  the  Commission  : 

The  complainant  in  these  cases  seeks  reparation  on  interstate 
carload  shipments  of  Cornell  wood  board  or  wall  board  from  Cornell, 
Wis.,  to  various  destinations,  upon  the  ground  that  the  applicable 
rates  were  those  named  in  the  tariffs  to  cover  wood-pulp  board,  or,  in 
the  alternative,  that  if  the  rates  on  "wall  board"  were  applicable 
they  were  unjust,  unreasonable,  and  unduly  discriminatory  to  the 
extent  that  they  exceeded  the  rates  on  wood-pulp  board.  Complaints 
in  Nos.  9760  and  10022  were  filed  to  cover  additional  shipments  made 
subsequently  to  the  filing  of  No.  9296  and  bring  in  the  additional 
defendants  participating  in  the  transportation.  In  our  former  report 
in  No.  9296,  49  I.  C.  C,  91,  we  held  that  the  rates  on  wall  board  were 
applicable  to  the  shipments  made  by  complainant  and  were  not 
shown  to  have  been  unreasonable,  and  that  evidence  of  damage  suflS- 
cient  to  support  an  award  of  reparation  upon  a  finding  of  undue 
prejudice  had  not  been  introduced.  The  complaint  was  dismissed. 
Complainant  filed  a  petition  for  rehearing,  which  was  granted,  and 
Nos.  9760  and  10022  were  thereupon  consolidated  with  No.  9296  for 
hearing  and  disposition. 

^  This  report  also  embraces  No.  0760,  Same  v.  Atchison,  Topeka  &  Santa  Fe  Railway 
Company  et  al.  and  No.  10022,  Same  v.  Ann  Arbor  Railroad  Company  et  al. 
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The  commodity  shipped  was  a  multiple-ply  pulpboard,  used 
principally  as  a  wall  covering,  although  put  to  several  other  uses. 
We  adhere  to  our  former  conclusion  that — 

While  wall  board  Is  undoubtedly  a  variety  of  wood-pulp  board,  we  are  of 
opinion  that  when  it  is  specifically  rated  that  rate,  and  not  the  rate  on  wood- 
pulp  board,  is  legally  applicable. 

The  allegation  that  the  rates  charged  were  unreasonable  and  un- 
duly prejudicial  to  the  extent  that  they  exceeded  the  rates  on  wood- 
pulp  board  is  supported  by  evidence  intended  to  show  that  the  ele- 
ments of  value,  liability  to  damage,  loading,  and  facility  of  han- 
dling favor  rates  on  wall  board  at  least  no  higher  than  on  other 
wood-pulp  boards,  and  that  the  process  of  manufacture  is  shorter 
and  cheaper  than  that  used  in  the  manufacture  of  some  other  wood- 
pulp  boards.    In  Wall  Board  Rating,  43  I.  C.  C,  189,  190,  we  said : 

The  value  of  wall  board  ranges  from  $36  to  $60  per  ton,  the  value  of  the 
product  manufactured  by  the  Cornell  Wood  Products  Company,  the  principal 
protestant,  being  $57  a  ton.  The  normal  value  of  wood-pulp  board  is  about 
$40  per  ton.  ♦  ♦  ♦  The  present  value  of  ice  cream  pail  board  is  $90  per 
ton;  the  normal  value  is  from  $50  to  $60  per  ton.  The  present  values  are 
abnormal,  due  to  scant  importations  of  chemical  fiber.  Some  low-grade  wall 
boards  are  less  valuable  than  certain  grades  of  wood-pulp  board. 

The  record  indicates  that  the  values  of  all  kinds  of  wood-pulp 
boards  have  greatly  increased  since  that  report  was  written  and 
that  at  present  the  market  price  of  wall  board  is  considerably  less 
than  that  of  most  other  wood-pulp  boards.  Complainant's  v^all 
board  is  shipped  packed  flat  in  packages  or  bundles,  with  the  comers 
and  edges  protected,  and  is  less  liable  to  damage  than  wood-pulp 
boards  which  are  shipped  in  rolls.  Wall  boards  load  more  heavily 
than  the  wood-pulp  boards  which  are  shipped  in  rolls,  because  prac- 
tically all  of  the  space  in  the  car  can  be  utilized.  There  is  never 
any  difficulty  in  loading  wall  board  above  the  minimum  carload 
weight  of  40,000  pounds,  while  only  one  tier  of  some  wood-pulp 
boards  shipped  in  large  rolls  can  be  loaded  into  a  car,  leaving  con- 
siderable space  unoccupied.  Wood-pulp  boards  which  are  shipped 
in  the  larger  rolls  are  also  more  difficult  to  handle  than  the  wall 
board  in  flat  packages. 

Defendants  contend  that  the  wall  board  is  a  more  finished  product, 
requiring  a  further  process  of  manufacture  than  single-ply  wood- 
pulp  board,  and  reasonably  might  take  higher  rates. 

In  our  former  report  we  referred  to  the  distinction  between  wall 
board  and  wood-pulp  board  recognized  in  Wall  Board  Rating ^  supra. 
Upon  being  advised  by  the  inspection  bureau  that  the  wood-pulp- 
board  rates  were  not  properly  applicable  on  the  wall  board  shipped 
by  complainant,  the  defendant  carriers,  upon  complainant's  request, 
immediately  took  steps  to  establish  the  same  rates  upon  wall  board 
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as  applied  upon  other  wood-pulp  boards;  and  these  rates  were  put 
in  by  the  defendants  voluntarily,  except  to  central  freight  associa- 
tion territory,  to  which  joint  commodity  rates  were  applicable  from 
Cornell  on  wood-pulp  board.  Since  the  date  of  our  report  in  Wall 
Board  Rating^  supra,  rates  on  wall  board  in  all  of  the  territories  to 
which  complainants  ship  have  been  established  on  the  same  basis  as 
applies  on  wood-pulp  board. 

Upon  consideration  of  the  entire  record  now  before  us  we  are  of 
the  opinion  and  find  that  the  rates  assailed  were  mireasonable  and  un- 
duly prejudicial  to  the  extent  that  they  exceeded  the  rates  contempo- 
raneously maintained  upon  wood-pulp  board;  that  complainant 
made  shipments  as  described  and  paid  and  bore  the  charges  thereon ; 
that  it  was  damaged  thereby  in  the  difference  between  the  charges 
paid  and  those  that  would  have  accrued  at  the  rates  herein  found 
reasonable;  and  that  it  is  entitled  to  reparation,  with  interest.  The 
exact  amount  of  reparation  due  can  not  be  determined  upon  this 
record,  and  complainant  should  prepare  a  statement  showing  the  de- 
tails of  the  shipments  in  accordance  with  rule  V  of  the  Rules  of 
Practice,  also  specifying  the  dates  on  which  the  charges  were  paid, 
which  statement  should  be  submitted  to  the  defendants  for  verifica- 
tion. Upon  receipt  of  a  statement  so  prepared  and  verified  we  will 
consider  the  entry  of  an  order  awarding  reparation. 
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No.  10381. 

WITTENBERG-KING  COMPANY 

V. 

DIRECTOR  GENERAL,  GREAT  NORTHERN  RAILWAY 

COMPANY,  ET  AJU 


Submitted  May  11^  1919.    Decided  October  16,  1919. 


Rate  of  40  cents  per  100  pounds  on  cull  apples,  in  carloads,  from  Peshastiii, 
Cashmere,  Wenatchee,  and  Monitor,  Wash.,  to  Portland,  Oreg.,  found  un- 
reasonable to  the  extent  that  it  exceeded  25  cents.    Reparation  awarded. 

Ralph  A.  Coan^  for  complainant. 

John  F.  Finerty  and  A.  C.  Spencer  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 
Br  Division  3: 

By  complaint,  seasonably  filed,  complainant,  a  corporation  engaged 
in  evaporating  fruits  and  vegetables  at  Portland,  Oreg.,  alleges  that 
the  rate  of  40  cents  per  100  pounds  exacted  for  the  transportation  of 
16  carloads  of  cull  apples,  in  bulk,  shipped  in  November,  1917,  from 
Peshastin,  Cashmere,  Wenatchee,  and  Monitor,  Wash.,  to  Portland, 
was  unreasonable  to  the  extent  that  it  exceeded  the  rate  of  25  cents 
established  December  10,  1917.    Reparation  only  is  asked. 

The  shipments  were  handled  in  box  cars  at  shipper's  risk  of  freez- 
ing or  overheating,  and  weighed  from  35,940  pounds  to  97,000  pounds 
each.  They  moved  over  the  line  of  the  Great  Northern  Railway, 
hereinafter  called  defendant,  from  points  of  origin  to  destination, 
326.8  miles  to  346  miles.  After  sorting  the  apples  at  Portland  com- 
plainant used  about  one-half  for  evaporating,  and  sold  the  balance  to 
manufacturers  of  cider  and  vinegar.  Charges  were  collected  at  a 
commodity  rate  of  40  cents,  contemporaneously  applicable  to  graded 
and  packed  apples,  in  boxes.  Defendant  contends  that  fifth-class 
rates  ranging  from  48  cents  to  50  cents  on  apples  without  limitation 
as  to  quality  were  legally  applicable,  but  in  view  of  our  conclusions 
herein  it  will  be  unnecessary  to  determine  whether  or  not  the  ship- 
ments were  undercharged. 

Complainant  pointed  out  that  the  value  of  graded  apples  was 
somewhat  in  excess  of  $60  per  ton,  while  that  of  cull  apples  was  only 
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from  $8  to  $10  per  ton.  It  cited  rates  of  from  15  cents  t#  22^  cents 
Hpplicable  on  cull  apples  over  routes  of  other  carriers  between  numer- 
ous points  in  Washington,  Oregon,  and  Idaho  for  distances  from 
157.1  miles  to  318.8  miles;  and  rates  of  30  cents  from  Boise,  Idaho,  to 
The  Dalles,  Wash.,  407.2  miles,  and  from  North  Yakima,  Wash.,  to 
Boise,  446  miles.  Complainant  compared  the  average  charge  of  $245 
per  car,  including  war  taxes,  with  the  minimum  charge  of  $69.52  per 
car  on  potatoes  from  Wenatchee  to  Portland.  It  stated  that  the 
empty-car  movement  westbound  was  favorable  to  the  transportation 
involved,  and  emphasized  the  fact  that  this  was  low-grade  traflSc  and 
loaded  heavily. 

Defendants  stressed  the  fact  that  there  was  no  movement  prior  to 
these  shipments  and  none  since  the  voluntary  reduction  of  the  rate 
to  25  cents.  Complainant  explained  that  this  was  due  to  the  fact 
that  since  the  period  here  in  question  they  had  been  operating  on 
government  vegetable  contracts  to  the  exclusion  of  the  apple  busi- 
ness but  that  they  expected  to  get  apples  from  the  Wenatchee  dis- 
trict this  year.  Defendants  contend  that  the  classification  rating 
was  reasonable,  and  that  there  was  no  reason  for  the  establishment  of 
a  commodity  rate  on  cull  apples.  There  would  appear  to  be  no  justi- 
fication, however,  for  the  application  of  a  class  rate  on  these. cull 
apples,  in  bulk,  while  a  lower  commodity  rate  applied  on  graded 
apples,  in  boxes. 

We  find  that  the  rate  applicable  to  these  shipments  was  unreason- 
able to  the  extent  that  it  exceeded  25  cents;  that  complainant  made 
the  shipments  and  paid  and  bore  the  charges  thereon ;  that  it  has  been 
damaged  to  the  extent  that  the  charges  paid  exceeded  those  which 
would  have  accrued  on  the  basis  herein  found  reasonable ;  and  that  it 
is  entitled  to  reparation,  with  interest.  The  exact  amount  of  repara- 
tion due  can  not  be  determined  on  this  record  and  the  complainant 
should  prepare  a  statement  showing  the  details  of  the  shipments  in 
accordance  with  rule  V  of  the  Rules  of  Practice,  also  specifying  the 
dates  on  which  the  charges  were  paid,  which  statement  should  be 
submitted  to  the  defendants  for  verification.  Upon  receipt  of  a 
statement  so  prepared  and  verified,  we  wiU  consider  the  entry  of  an 
order  awarding  reparation. 
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No.  9531. 
ROCKFORD  PAPER  BOX  BOARD  COMPANY 

V. 

CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAILWAY 

COMPANY  ET  AL. 


Submitted  December  2,  1918,    Decided  October  H,  1919. 


Charges  of  24.5  cents  and  20  cents  per  100  pounds  on  rock  board,  in  carloads, 
from  Rockford,  111.,  to  Kansas  City,  Mo.,  and  Minneapolis,  Minn.,  respec- 
tively, found  upon  rehearing,  to  have  been  unreasonable  to  the  extent 
that  they  exceeded  16  cents  and  13.5  cents.  Reparation  awarded.  Original 
report,  49  I.  C.  C,  586. 

C.  S.  Bather  for  complainant. 
J.  N.  Davis  for  defendants. 

Report  of  the  Commission  on  Rehearing. 

By  the  Commission  : 

Following  the  issuance  of  our  former  report  in  this  proceeding, 
49  I.  C.  C,  586,  complainant's  petition  for  rehearing  was  granted 
and  a  further  hearing  had,  at  which  additional  evidence  was  intro- 
duced by  complainant.  Rates  herein  stated  are  in  cents  per  100 
pounds. 

In  our  original  report,  supra^  we  said  that  with  respect  to  three 
shipments  to  Kansas  City  in  August,  November,  and  December,  1914, 
the  claims  must  be  held  to  have  been  abandoned.  As  there  stated, 
claim  with  respect  to  these  shipments  was  seasonably  filed  by  <K)m- 
plainant  for  the  purpose  of  tolling  the  statute  of  limitations.  Like 
action  was  taken  by  defendant  Chicago,  Milwaukee  &  St.  Paul  Rail- 
way Company  but  it  never  filed  the  special  docket  application.  In 
the  correspondence  that  passed  with  regard  to  the  presentation  of 
these  claims  complainant  was  advised  that  the  statute  had  been  tolled, 
and  that,  when  filed,  the  application  would  have  prompt  considera- 
tion. Complainant  was  thereby  lulled  into  belief  that  its  rights 
were  protected,  and,  under  the  circumstances  of  this  particular  case, 
we  now  hold  that  the  claims  were  not  abandoned,  that  there  is  no 
evidence  of  such  intention  on  the  part  of  complainant,  and  that  these 
shipments  are  not  barred. 

Charges  were  collected  on  the  above-mentioned  three  shipments  at 
the  fifth-class  rate  of  24.5  cents  applicable  from  the  Peoria,  111.,  rati* 
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group,  and  on  the  fourth  shipment  to  Kansas  City  charges  were 
based  on  the  actual  weight,  35,600  pounds,  and  the  fifth-class  rate  of 
27  cents  applicable  from  the  Chicago,  111.,  rate  group.  In  our  for- 
mer report  we  found  that  the  last  of  these  shipments  had  been  under- 
charged, as  a  minimum  weight  of  36,000  pounds  was  legally  appli- 
cable. Complainant  now  shows  that  wall  board  is  one  of  the  com- 
modities on  which  Rockford  takes  the  peoria  rate-group  basis  on 
shipments  to  Kansas  City.  Rockford  takes  the  Chicago  basis  on  all 
classes  and  commodities,  excepting  certain  commodities  listed  in  the 
tariff,  including  paper  (not  otherwise  described  or  limited),  on  which 
Rockford  is  given  the  Peoria  basis.  The  tariff  is  governed  by  the 
western  classification,  in  which  wall  board  was  and  is  classified  under 
the  heading  "paper."  It  thus  appears  that  the  fifth-class  rate  of 
24.5  cents  was  properly  applied  on  the  three  shipments  to  Kansas 
City,  and  that  the  fourth  was  overcharged  $7.92. 
In  our  former  report  we  said : 

No  substantial  evidence  was  introduced  to  show  that  the  rates  legally  appli- 
cable were  intrinsically  unreasonable,  the  evidence  being  almost  wholly  con- 
fined to  comparisons  of  the  rates  on  wall  board  with  lower  rates  applicable  to 
the  other  articles  above  mentioned.  Similar  evidence  was  considered  in  Wall 
Board  Rating,  supra.  In  which  we  found  that  the  rates  on  wall  board  were 
unjustly  discriminatory  to  the  extent  that  they  exceeded  the  rates  contem- 
poraneously maintained  on  wood-pulp  board,  and  denied  reparation. 

In  Wall  Board  Rating^  43  I.  C.  C,  189,  our  finding  was : 

We  find  that  defendants  are  practicing  an  unjust  discrimination  by  imposing 
a  higher  charge  for  the  transportation  of  l)eaver  board  than  for  other  wood- 
pulp  boards,  and  that  for  the  future  the  rates  on  beaver  board  in  central  freight 
association  territory  should  not  exceed  the  rates  contemporaneously  maintained 
on  other  wood-pulp  boards. 

At  the  same  time  we  found  that  increased  rates  which  would  re- 
sult from  the  proposed  elimination  of  wall  board  from  the  list  of 
commodities  taking  certain  rates  had  not  been  justified,  and  pointed 
out  that  rock  board  would,  under  the  proposed  rates,  take  a  higher 
rating  when  shipped  for  use  as  a  wall  covering  than  when  shipped 
for  some  of  the  other  uses  to  which  it  is  adapted  and  put. 

In  the  instant  case  the  gist  of  the  complaint  is  that  the  rates 
charged  were  unreasonable.  Prior  to  June  30,  1913,  when  the  fifth- 
class  rating  on  wall  board  was  established  in  the  western  classifica- 
tion, the  rock  board  which  complainant  manufactures  was  shipped  as 
chip  board  and  the  commodity  rates  on  chip  board  were  applied.  As 
soon  as  the  carriers  determined  to  apply  to  rock  board  the  fifth-class 
rates  applicable  on  wall  board,  complainant  requested  a  reduction 
to  the  same  basis  as  wood-pulp  board,  and  this  basis  was  established 
by  the  carriei^s  on  April  1,  1915,  to  Minneapolis,  13.5  cents,  and  on 
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February  1, 1916,  to  Kansas  City,  16  cents.  The  shipments  on  which 
reparation  is  sought  moved  while  the  negotiations  yv^ere  pending.  On 
a  similar  shipment  from  Rockford  to  Minneapolis,  over  another 
route,  reparation  was  authorized  on  the  informal  docket  on  the  basis 
of  the  commodity  rate  on  wall  board,  established  April  1,  1915.  In 
addition  to  the  comparisons  of  the  rates  on  wall  board  with  those  ap- 
plying on  analogous  articles,  complainant  introduced  evidence  show- 
ing that  the  elements  of  weight,  density,  liability  to  damage,  and  value 
favor  a  lower  rate  on  rock  board  than  on  most  of  those  commodities. 

The  rates  applicable  on  rock  board  from  Kockford  prior  to  June 
30,  1913,  were  commodity  rates  of  16  cents  to  Kansas  City  and  10 
cents  to  Minneapolis,  and  the  establishment  on  that  date  of  the  rat- 
ing of  fifth  class  on  wall  board  in  the  western  classification  resulted 
in  the  rates  on  rock  board  being  increased  to  24.5  cents  to  Kansas 
City  and  20  cents  to  Minneapolis.  No  justification  was  offered  by 
defendants  for  the  rates  so  increased. 

Upon  further  consideration,  we  find  that  the  rates  charged  were 
unreasonable  to  the  extent  that  they  exceeded  the  commodity  rates 
of  16  cents  and  13.5  cents  to  Kansas  City  and  Minneapolis,  respec- 
tively, subsequently  established;  that  complainant  made  shipments 
as  described  and  paid  and  bore  the  charges  thereon,  except  upon 
one  shipment  to  Minneapolis  in  Illinois  Central  car  No.  36900,  on 
which  charges  were  paid  and  borne  by  a  stranger  to  the  record; 
that  it  was  damaged  thereby  in  the  difference  between  the  charges 
paid  and  those  that  would  have  accrued  at  the  rates  herein  found 
reasonable;  and  that  it  is  entitled  to  reparation,  with  interest.  The 
exact  amount  of  reparation  due  can  not  be  determined  upon  this 
record,  and  complainant  should  prepare  a  statement  showing  the 
details  of  the  shipments  in  accordance  with  rule  V  of  the  Rules  of 
Practice,  also  specifying  the  dates  on  which  the  charges  were  paid, 
which  statement  should  be  submitted  to  the  defendants  for  verifi- 
cation. Upon  receipt  of  a  statement  so  prepared  and  verified,  we 
will  consider  the  entry  of  an  order  awarding  reparation. 

Daniels,  Commissioner^  dissents  with  reference  to  award  of  rep- 
aration upon  three  shipments  to  Kansas  City  in  August,  November, 
and  December,  1914. 
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No.  10016. 
B.  MOHR  &  SONS 

NEW  ENGLAND  STEAMSHIP  COMPANY,  DIRECTOE 

GENERAL,  ET  AL. 


Submitted  March  26,  1919.    Decided  February  11,  1920. 


Rates  on  smoothed  zinc  plate,  in  carloads  and  less  than  carloads,  from  Plymouth 
and  Framingham,  Mass.,  to  Pacific  coast  points  found  unreasonable  to  the 
extent  indicated  In  the  report.    Reparation  awarded. 

Gittinga  <&  Wade  for  complainant. 

T.  J.  Norton^  E.  TF.  Camp^  Fred  H.  Wood^  C.  W.  Durhrow^  Oeo. 
D.  SquireSj  and  Elmer  Westlake  for  defendants. 

Corrected  Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 

Bt  Division  3: 

By  complaint  and  supplemental  complaint  filed  November  13, 
1917,  and  September  30,  1918,  respectively,  complainant,  a  corpora- 
tion engaged  in  the  photo-engravers'  supply  business  at  San  Fran- 
cisco, Calif.,  alleges  that  the  rates  charged  by  the  defendants  on  car- 
load and  less-than-carload  shipments  of  smoothed  zinc  plate  from 
Plymouth  and  Framingham,  Maas.,  to  San  Francisco  and  Los  An- 
geles, Calif.,  and  Portland,  Oreg.,  were  unreasonable,  unjustly  dis- 
criminatory, and  unduly  prejudicial.  Reparation  and  the  establish- 
ment of  maximum  rates  are  sought.  Two  hearings  have  been  had, 
prior  to  the  second  of  which  the  Director  General  of  Railroads  was 
made  a  defendant.    Rates  will  be  stated  in  amounts  per  100  pounds. 

The  shipments  moved  over  the  lines  of  various  defendants.  Be- 
tween January  3,  1916,  and  June  20,  1917,  31  less-than-carload  lots 
moved  from  Plymouth  to  the  destinations  named,  and  on  May  26, 
1917,  a  carload  shipment  was  made  from  Framingham  to  San 
Francisco.  As  indicated  at  the  second  hearing  various  other  ship- 
ments wei'e  made  after  June  20, 1917.  The  second-class  any-quantity 
rate  of  $3.20,  increased  to  $4  on  June  25,  1918,  and  governed  by  the 
western  classification,  was  applicable  to  copper  and  zinc  engravers' 
plates.  These  rates  apparently  were  charged  on  all  shipments,  except- 
ing two  on  which  rates  of  $2.65  and  $3.70  were  assessed,  the  authority 
for  which  does  not  appear. 
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As  used  by  complainant,  this  zinc,  known  as  16-gauge,  is  ordinarily 
in  sheets  15  by  36  inches.  It  is  polished  on  one  side  and  is  usually 
shipped  wrapped  in  paper  and  packed  in  heavily  cleated  boxes, 
strapped  with  iron  bands,  each  box  containing  about  500  pounds.  It 
is  used  almost  entirely  to  make  the  plates  for  half-tone  pictures  and 
line  cuts  by  an  acid-etching  process,  commonly  termed  photo-engrav- 
ing. The  complainant  contends  that  the  rate  on  copper  or  zinc 
engravers'  plates  did  not  apply  on  its  shipments,  because  the  etching 
or  photo-engraving  process  in  connection  with  which  zinc  plates  are 
used  is  not  engraving  in  the  strict  sense  of  the  word ;  that  engraving 
is  done  by  hand,  ordinarily  on  copper  plates;  and  that  zinc  plates 
are  never  used  for  that  purpose.  It  is  our  opinion  that  the  zinc 
plates  in  question  come  within  the  tariff  description  of  copper  or 
zinc  engravers'  plates  and  that  the  second-class  rate  was  legally  ap- 
plicable. 

The  zinc  shipped  differs  from  ordinary  plate  or  sheet  zinc  as  it 
comes  from  the  mill  only  in  that  it  is  polished  on  one  side,  in  order 
to  secure  the  perfectly  flat  and  smooth  surface  essential  to  its  use 
for  the  purpose  mentioned.  The  price  of  sheet  zinc  at  the  factory 
and  as  it  comes  from  the  mill  was  stated  at  the  time  of  the  first 
hearing,  April  26,  1918,  to  be  19  cents  per  pound,  while  the  price  of 
that  which  is  polished  on  one  side  was  20  cents  per  pound,  the 
polishing  process  adding  1  cent  per  pound  to  the  value.  At  the 
time  of  the  second  hearing,  March  8, 1919,  the  prices  were  11  and  13 
cents,  respectively.  A  fourth-class  less-than-carload  rate  of  $2.25, 
increased  on  Jime  25,  1918,  to  $2,815,  and  a  carload  commodity  rate 
of  $1.25,  increased  on  March  15,  1918,  to  $1.70  and  on  June  25,  1918, 
to  $2,125,  were  applicable  on  plate  or  sheet  zinc  from  the  points  of 
origin  to  Pacific  coast  terminals,  including  Portland  and  San  Fran- 
cisco. Prior  to  March  15,  1918,  the  carload  rate  on  plate  or  sheet 
zinc  to  Los  Angeles  was  $1.36,  based  on  the  back-haul  combination, 
consisting  of  a  commodity  rate  of  $1.25  to  San  Pedro  and  a  second- 
class  rate  of  11  cents  back.  The  increased  rates  of  $1.70  and  $2,125, 
referred  to,  were  made  applicable  to  Los  Angeles  as  well  as  to  Port- 
land and  San  Francisco.  It  was  asserted  that  complainant  was 
unable  to  meet  the  competition  of  local  manufacturers,  who  could 
obtain  the  unpolished  zinc  from  the  points  of  origin  at  the  rates 
mentioned  and  polish  it  at  Pacific  coast  points. 

Complainant  cited  by  way  of  comparison  a  less-than-carload  com- 
modity rate  of  $2,  increased  on  March  15, 1918,  to  $2.50,  and  on  June 
25,  1918,  to  $3,125,  and  a  carload  commodity  rate  of  $1.50,  increased 
on  March  15, 1918,  to  $1.95,  and  on  June  25, 1918,  to  $2.44,  applicable 
to  Pacific  coast  terminals  on  brass,  bronze,  or  copper  goods,  including 
bars,  plates,  sheets,  and  manufactured  articles.     Complainant  also 
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cited  a  carload  rate  of  $1.05,  increased  on  March  15,  1918,  to  $2.10, 
and  on  June  25,  1918,  to  $2,625,  and  a  less-than-carload  rate  of  $3, 
increased  to  $3.75  on  March  15,  1918,  and  to  $4.69  on  June  25,  1918, 
applicable  from  the  points  of  origin  to  Pacific  coast  terminals  on 
plate  and  sheet  aluminum,  which  commodity  is  much  lighter  and 
more  bulky  than  zinc  and  worth  about  85  cents  a  pound ;  also  a  rate 
of  $1,  increased  March  15,  1918,  to  $1.35,  and  on  June  25,  1918,  to 
$1.69,  applicable  on  planished  sheet  iron  or  steel  or  polished  sheet 
steel,  in  carloads.  It  was  also  testified  that  copper  engravers' 
plates,  carried  in  the  same  classification  item  with  the  zinc  plates, 
were  worth  about  33  cents  a  pound  at  the  mills. 

Defendants  assert  that  the  commodity  in  question  was  properly 
classified.  They  make  no  rate  comparisons,  practically  the  entire 
defense  being  predicated  on  the  contention  that  the  rates  on  plate  or 
sheet  zinc  and  on  the  other  articles  cited  by  complainant  applied  in 
connection  with  a  considerable- volume  of  movement,  and  that  these 
rates  had  been  forced  to  an  unreasonably  low  level  by  water  competi- 
tion, which  conditions  were  not  encountered  in  connection  with  the 
transportation  of  the  zinc  plates  here  in  question. 

We  find  that  the  any-quantity  rate  of  $3.20  in  effect  prior  to  June 
25,  1918,  was  unreasonable  as  applied  to  carload  and  less-than-car- 
load shipments,  respectively,  to  the  extent  that  it  exceeded  by  more 
than  25  cents  per  100  pounds  the  carload  and  less-than-carload  rates 
contemporaneously  maintained  on  similar  shipments  of  plate  or 
sheet  zinc;  and  that  the  rate  legally  applicable  on  this  traffic  on  and 
since  June  25,  1918,  was,  is,  and  for  the  future  will  be  unreasonable 
to  the  extent  of  its  excess  over  $2.44  per  100  pounds  on  carloads  and 
$3,125  per  100  pounds  on  less  than  carloads.  We  further  find  that 
the  complainant  made  the  shipments  as  described  and  paid  and  bore 
the  charges  thereon;  that  it  was  damaged  to  the  extent  that  the 
charges  paid  exceeded  those  which  would  have  accrued  at  the  rates 
herein  found  reasonable;  and  that  it  is  entitled  to  reparation,  with 
interest.  The  exact  amount  of  reparation  due  can  not  be  determined 
on  this  record,  and  the  complainant  should  prepare  a  statement 
showing  the  details  of  the  shipments  in  accordance  with  rule  V  of 
the  Rules  of  Practice,  which  statement  should  be  submitted  to  the 
defendants  for  verification.  Upon  receipt  of  a  statement  so  prepared 
and  verified  we  will  consider  the  entry  of  an  order  awarding 
reparation. 

An  appropriate  order  will  be  entered. 
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No.  10346.* 
DAVID  KAUFMAN  &  SONS  COMPANY 

V. 

CENTRAL  RAILROAD  COMPANY  OF  NEW  JERSEY, 

DIRECTOR  GENERAL,  ET  AL. 


Submitted  April  9,  1919.    Decided  October  16,  1919. 


Rates  charged  on  scrap  iron,  in  carloads,  from  Bayway,  N.  J.,  to  Ck>nshohocken, 
Pa.,  reconsigned  to  Coatesville,  Pa.,  and  from  Bayway,  N.  J.,  to  Williams- 
port,  Pa.,  recoiisignod  to  Newberry,  Pa.,  then  to  Franklin,  Pa.,  found  not 
to  have  been  unreasonable.    Complaints  dismissed. 

Louis  Kaufman  for  complainant. 

A.  H.  Elder  for  Director  General  of  Railroads  and  other  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 

By  Division  3 : 

Complainant  is  a  corporation  engaged  in  the  purchase  and  sale  of 
scrap  iron  and  metals  with  its  office  at  Elizabethport,  N.  J.  By 
complaints  seasonably  filed  it  alleges  that  the  rates  assessed  for  the 
transportation  of  15  carloads  of  scrap  iron  in  December,  1916,  from 
Bayway,  N.  J.,  to  Conshohocken,  Pa.,  and  reconsigned  to  Coatesville, 
Pa.,  and  6  carloads  of  scrap  iron  in  April,  1917,  from  Bayway  to 
Williamsport,  Pa.,  reconsigned  to  Franklin,  Pa.,  were  unreasonable. 
Reasonable  rates  and  reconsignment  rules  for  the  future  and  repara- 
tion were  sought.  At  the  hearing  the  prayer  for  the  future  was 
abandoned.  Rates  will  be  stated  in  cents  per  gross  ton  unless  other- 
wise specified. 

The  shipments  involved  in  the  main  complaint  were  originally 
consigned  to  complainant's  order,  notify  Dreyfus  &  Son,  a  brokerage 
house  at  Conshohocken,  and  were  intended  for  delivery  to  Alan  Wood 
Iron  &  Steel  Company  at  that  point. 

They  arrived  at  Conshohocken,  a  point  on  the  Philadelphia  & 
Reading  Railway,  hereinafter  referred  to  as  defendant,  between  De- 
cember 14,  1916,  and  January  1,  1917.  According  to  defendant's 
records  they  were  placed  on  the  interchange  tracks  of  the  Alan 

^This  report  embraces  No.  10846  (Sub-No.  1),  Same  v.  Central  Railroad  Companj  of 
New  Jeney,  Director  General,  et  at 
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Wood  Iron  &  Steel  Company  between  December  20,  1916,  and  Janu- 
ary 4, 1917,  where  that  company  inspected  and  refused  them.  They 
were  finally  reconsigned  to  the  Worth  Brothers  Company,  now  the 
Midvale  Steel  &  Ordnance  Company,  Coatesville,  on  orders  received 
by  defendant  four  to  nine  days  after  placement.  Charges  were 
collected  on  the  15  cars  based  on  the  rate  of  $1.48  from  Bay  way  to 
Conshohocken  and  a  local  of  84  cents  beyond,  together  with  the 
demurrage  charges  that  accrued  on  each  car  at  Conshohocken.  The 
complaint  alleges  that  the  freight  charges  were  unreasonable  in  so  far 
as  they  exceeded  those  that  would  have  accrued  at  the  joint  rate  of 
$1.58  from  Bayway  to  Coatesville,  with  an  additional  charge  for 
the  reconsignment  service.  No  complaint  is  made  against  the  de- 
murrage charges. 

The  defendant  maintains  that  3  of  the  cars  were  partially  un- 
loaded by  the  Alan  Wood  Iron  &  Steel  Company  and  that  these 
were  reshipped  to  Coatesville  billed  at  the  reduced  weights.  The 
complainant  denies  this  and  insists  that  the  ultimate  consignee  paid 
for  the  scrap  iron  in  accordance  with  the  weights  of  the  original 
shipments.  Since  the  hearing  defendants  have  furnished  a  state- 
ment which  shows  that  the  cars  were  weighed  by  the  Alan  Wood 
Iron  &  Steel  Company  and  3  of  them  were  partially  unloaded 
by  that  company  and  reshipped  at  the  reduced  weights. 

The  shipments  in  Sub-No.  1  were  consigned  to  complainant's 
order  at  Williamsport,  notify  E.  B.  Leaf  &  Company,  Philadelphia. 
Three  cars  reached  destination  on  April  6,  1917,  and  the  other  3 
on  April  9, 1917.  On  April  10, 1917,  E.  B.  Leaf  &  Company  ordered 
delivery  of  the  cars  at  Newberry,  where  they  arrived  April  12,  1917. 
After  inspection  acceptance  was  refused  by  the  concern  for  which 
the  shipments  were  intended,  and  on  April  19,  1917,  seven  days 
after  their  arrival  at  Newberry,  the  cars  were  further  reconsigned 
to  Franklin,  Pa.  In  addition  to  certain  demurrage  charges,  not  ^.t- 
tacked,  freight  charges  were  collected  on  the  basis  of  the  rate  of 
$1.68  from  Bayway  to  Williamsport,  $5.25  per  car  from  Williams- 
port  to  Newberry,  Pa.,  and  $2.46  per  ton  from  Newberry  to  Frank- 
lin. The  complaint  alleges  that  these  freight  charges  were  un- 
reasonable in  so  far  as  they  exceeded  those  which  would  have  accrued 
on  the  basis  of  the  joint  rate  of  $2.76  from  Bayway  to  Franklin  plus 
a  reconsignment  charge. 

The  complainant  contends  that  the  movement  from  Williamsport 
to  Newberry  was  not  a  line  haul  but  merely  a  switching  service  for 
which  not  more  than  $2  per  car  should  have  been  charged.  Newberry 
is  approximately  2.5  miles  from  Williamsport,  and  is  not  within  the 
switching  limits  of  that  city.  The  shipments  consisted  of  old  rails, 
but  were  billed  to  Williamsport  as  scrap  iron,  which  took  the  same 
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rate  as  old  rails.  From  Williamsport  to  Newberry  they  were  billed 
as  old  rails,  the  rate  on  which  was  $5.25  per  car  and  lower  than  that 
contemporaneously  in  effect  on  scrap  iron.  The  through  rate  from 
Bay  way  to  Newberry  was  $4.52  per  ton. 

The  tariff  of  the  Philadelphia  &  Eeading  Railway,  item  No.  14, 
ICC-J-No.  5838,  did  not  provide  for  the  application  of  through 
rates  but  [provided  for  the  application  of  the  rate  to  first  destination 
plus  a  distance  scale  of  rates  if  lower  than  the  contemporaneous  local 
rates  on  shipments  reconsigned  from  and  to  points  on  that  line. 
Franklin  is  not  on  the  Philadelphia  &  Beading  Railway.  Consho- 
hocken,  Coatesville,  Williamsport,  and  Newberry  are  on  that  line, 
but  as  the  rates  from  Conshohocken  to  Coatesville  and  from  Wil- 
liamsport to  Newberry  under  the  reconsignment  distance  scale  were 
greater  than  the  contemporaneous  local  rates,  the  latter  were  applied. 

In  Dietz  Lumber  Co.  v.  A.^T.d:  S.  F.  Ry.  Co.,  22  I.  C.  C,  75,  a 
tariff  rule  prohibiting  reconsignment  at  the  through  rate  after  the 
expiration  of  48  hours  from  time  of  arrival  at  destination  was  found 
not  to  be  unreasonable.  A  tariff  rule  limiting  reconsignment  at  the 
through  rate  to  a  period  of  72  hours  after  the  arrival  of  shipments 
at  the  first  destination  was  considered  in  Cedar  Hill  Coal  cfe  Coke 
Co.  V.  C.  (t  S.  Ry.  Co.,  16  I.  C.  C,  387,  Sunnyaide  Coal  Mining  Co.  v. 
D.  cfe  R.  G.  R.  R.  Co.,  16  I.  C.  C,  558,  and  Colorado  Fuel  Co.  v. 
C.  &  S.  Ry.  Co.,  38  I.  C.  C,  690,  and  was  not  condemned.  With 
respect  to  the  shipments  in  question  more  than  72  hours  expired  in 
each  instance  save  as  to  three  of  the  cars  in  Sub-No.  1  reconsigned 
from  Williamsport  to  Newberry.  As  to  the  reconsignment  of  these 
three  cars  it  will  be  noted  that  the  through  rate  of  $4.52  per  ton  to 
Newberry  exceeded  the  legally  applicable  local  rates  of  $1.68  to 
Williamsport  and  $5.25  per  car  from  Williamsport  to  Newberry. 
As  to  those  cars  of  the  Conshohocken  shipments  which  were  partially 
unloaded,  see  also  Doran  cfe  Co.  v.  N.  C.  cfe  St.  L.  Ry.,  33  I.  C.  C,  523, 
533,  wherein  it  was  held  as  one  of  the  conditions  precedent  to  the 
reconsignment  privilege  that  the  contents  of  the  car  should  remain 
unchanged. 

Upon  all  the  facts  of  record  we  are  of  opinion  and  find  that  the 
shipments  were  not  entitled  to  the  application  of  the  joint  rates  from 
point  of  origin  to  final  destinations,  and  the  rates  charged  are  found 
not  to  have  been  unreasonable  or  otherwise  unlawful. 

The  complaints  will  be  dismissed. 
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No.  10462. 

MATTHIESSEN  &  HEGELER  ZINC  COMPANY 

V. 

DIRECTOR  GENERAI.,  CHICAGO,  BURLINGTON  & 
QUINCY  RAILROAD  COMPANY,  ET  AL. 


Submitted  June  2S,  1919.    Decided  October  16,  1919, 


Fifth-class  rates  on  hard  corrugated  asbestos  roofing  and  siding  from  Ambler, 
Pa.,  to  La  Salle,  111.,  not  found  to  have  been  or  to  be  unreasonable  or  other- 
wise unlawful.    Complaint  dismissed. 

Nuel  D.  Belnapj  John  S.  Burchmore^  and  Luther  M.  Walter  for 
complainant. 

J,  N.  Davisj  W,  L.  Kinter^  and  Kenneth  F,  Burgess  for  defend- 
ants; P,  T.  Lawrence  for  official  classification  lines;  and  U,  C. 
Stauffer  for  Philadelphia  &  Reading  Railway  Company. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 

By  Division  3: 

By  complaint  filed  February  15,  1919,  as  amended,  complainant,  a 
corporation  engaged  in  manufacturing  at  La  Salle,  111.,  alleges  that 
the  fifth-class  rates  charged  on  18  carloads  of  hard  corrugated  as- 
bestos roofing  shipj)ed  from  Ambler,  Pa.,  to  La  Salle  during  the 
period  from  January  1,  1917,  to  June  25,  1918,  were  unreasonable, 
unjustly  discriminatory,  and  unduly  prejudicial  to  the  extent  that 
they  exceeded  the  commodity  rates  contemporaneously  applicable  to 
composition  roofing  from  and  to  the  same  points.  Reparation  and 
the  establishment  of  reasonable  rates  are  sought.  Rates  will  be  stated 
in  cents  per  100  pounds. 

The  roofing  shipped  was  made  of  Portland  or  hydraulic  cement 
and  asbestos  fiber  rolled  into  thin  layers  and  placed  one  upon  another 
to  a  thickness  of  three-sixteenths  of  an  inch,  then  cut  into  sheets 
while  wet  and  pressed  between  corrugated  plates  into  slabs  about 
27  inches  wide  and  from  4  to  10  feet  long.  The  corrugated  sheets 
or  slabs  weigh  about  3  pounds  per  square  foot  and  become  hard  and 
rigid.  Those  shipped  to  complainant  were  fastened  to  a  framework 
of  steel  and  wire  and  formed  the  sides  and  roofs  of  its  buildings  at 
La  Salle. 
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The  shipments  averaged  49,035  pounds  and  were  delivered  between 
February  14,  1917,  and  July  15,  1918.  Evidently  all  were  shipped 
prior  to  June  25,  1918.  In  addition  to  a  war  tax  on  certain  of  the 
shipments,  freight  charges  were  collected  at  the  fifth-class  rates, 
applicable  under  the  official  classification,  of  32.7  cents  on  ship- 
ments prior  to  July  16,  1917,  and  37.5  cents  on  subsequent  shipments. 
Contemporaneously  the  rates  on  composition  roofing,  to  the  basis  of 
which  reparation  is  sought,  were  21.1  cents  and  25  cents,  respqctively. 

The  fifth-class  rating  was  first  made  applicable  to  "  roofing,  asbes- 
tos, and  cement  combined  "  January  1,  1907.  On  January  1,  1914, 
the  description  was  changed  to  read,  "  asbestos,  roofing,  or  sheathing, 
hard  corrugated."  Building  and  roofing  paper,  composition  roofing 
and  asbestos  lumber  are  also  rated  fifth  class.  Asbestos  lumber  is 
made  of  cement  and  asbestos  fibers  pressed  between  flat,  instead  of 
corrugated,  plates.  The  simplest  form  of  composition  roofing  is 
made  of  woolen  rag  felt  or  asbestos  paper,  saturated  with  tar,  pitch, 
or  asphalt.  It  may  also  be  coated  on  one  or  both  sides  with  the 
same  material  with  which  it  is  saturated,  and  so  used;  or  further 
coated  with  sand,  pebbles,  crushed  slate,  or  talc;  or  it  may  be  lined 
with  cloth. 

For  complainant  it  is  testified  that  asbestos  slabs  are  devoted  to 
the  same  uses  and  purposes  as  composition  roofing;  that  the  corru- 
gated sheets  load  better  than  roofing  in  rolls,  because  they  fit  into 
each  other  without  loss  of  car  space;  that  they  are  less  susceptible 
to  loss  a^d  damage,  because  they  are  durable,  fireproof,  and  not 
affected  by  acid  fumes;  and  that  their  value  does  not  exceed  the 
range  of  values  for  composition  and  prepared  roofing  given  in 
Building  and  Roofing  Paper  and  Paper  Board  Rates^  52  I.  C.  C,  84. 
Ambler  is  only  17  miles  from  Philadelphia,  Pa.  Complainant  cited 
rates  from  Philadelphia  to  La  Salle  of  20  centfi  on  wood  pulp  and 
board  and  mineral  filler,  21.1  cents  on  cement,  22  cents  on  feldspar,  23.4 
cents  on  firestone,  24  cents  on  plaster  board,  24.6  cents  on  building 
tile,  and  24.6  cents  on  certain  fireproofings;  also  a  rate  of  21.1  cents 
on  composition  roofing  from  Ambler  to  La  Salle. 

Defendants  point  out  that  composition  roofing  is  so  flexible  that  it 
must  be  laid  on  a  surface  of  wood  or  other  material  and  can  not  be 
used  on  a  framework  only.  They  contend  that  the  principal  competi- 
tion of  the  commodity  here  involved  is  with  corrugated  sheet  iron, 
painted,  galvanized  or  coated  with  asphalt  or  asbestos  paper.  Cor- 
rugated iron  forms  a  strong  siding  or  roofing  which  can  be  applied 
directly  to  the  rafters  or  studding  of  a  building.  It  is  said  that  iron 
roofing  generally  moves  at  fifth-class  rates.  .Defendants  state  that 
the  value  of  composition  roofing  is  from  1.7  cents  to  4.6  cents  per 

pound;  of  corrugated  galvanized  iron  roofing,  from  5.75  to  6  cents; 
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of  corrugated  asbestos  roofing  and  siding  from  6  to  6.4  cents;  of  iron 
roofing  coated  with  asbestos,  about  10  cents;  of  cloth-lined  composi- 
tion roofing,  18.1  to  19.2  cents,  and  of  waterproofed  cotton-duck  roof- 
ing, 29  cents.  They  contend  that  as  practically  all  of  these  values 
were  obtained  from  catalogues  their  relation  is  approximately  cor- 
rect, although  complainant  testified  that  it  paid  from  about  3.3  cents 
to  4.3  cents  per  pound  for  the  shipments  in  question.  The  exhibits 
indicate  that  the  value  of  the  shipments  per  square  foot  greatly  ex- 
ceeded that  of  composition  roofing,  even  including  that  which  is 
cloth  lined.  Cloth-lined  composition  roofing  is  rated  fourth  class  and 
waterproofed  cotton-duck  roofing  is  rated  second  class.  It  was  stated 
by  defendants  that  composition  roofing  has  moved  at  low  rates,  be- 
cause of  its  association  with  paper;  that  both  paper  and  prepared 
roofing  are  produced  throughout  a  large  territory,  resulting  in  strong 
competition  between  originating  carriers;  but  that,  so  far  as  they 
know,  the  roofing  and  siding  here  involved  is  produced  only  at  Am- 
bler, and  the  entire  movement  from  Ambler  to  points  in  the  United 
States  and  Cuba,  averaging  about  eight  carloads  per  month,  or  up- 
wards, is  at  fifth-class  rates.  In  Building  and  Roofing  Paper  and 
Paper  Board  Rates^  supra^  we  prescribed  rates  on  composition  roofing 
which,  with  certain  exceptions,  should  not  exceed  90  per  cent  of  the 
contemporaneous  sixth-class  rates.  The  same  rates  were  prescribed 
for  strawboard,  wall  board,  building  and  roofing  paper,  asphalt  shin- 
gles, and  other  similar  commodities,  but  corrugated  asbestos  slabs 
were  not  involved  in  that  proceeding. 

We  do  not  find  that  the  rates  assailed  were  or  are  unreasonable  or 
otherwise  unlawful,  and  an  order  dismissing  the  complaint  will  be 
entered. 
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No.  10263. 
NEW  BEDFOED  BOARD  OF  COMMERCE 

V. 

DIRECTOR  GENERAL  AND  NEW  ENGLAND  STEAMSHIP 

COMPANY. 


Submitted  June  5, 1919,    Decided  October  16, 1919. 


Rate  on  eyelets  from  New  Bedford,  Mass.,  to  pier  No.  40,  North  River,  New 
York,  N.  Y.,  not  found  unreasonable.    Complaint  dismissed. 

Mason  Manghum  for  complainant. 
F.  A,  Farnham  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 
By  Division  3: 

By  complaint  seasonably  filed  on  behalf  of  J.  C.  Rhodes  &  Com- 
pany, a  corporation  manufacturing  eyelets  at  New  Bedford,  Mass., 
and  hereinafter  referred  to  as  complainant,  it  is  alleged  that  the 
rate  charged  on  eyelets,  in  barrels  or  boxes,  less  than  carload,  shipped 
from  New  Bedford  to  pier  No.  40,  North  River,  New  York,  N.  Y.,  via 
the  line  of  the  New  England  Steamship  Company,  hereinafter  called 
the  defendant,  on  and  after  May  25,  1917,  was  unreasonable.  Com- 
plainant asks  for  reparation  and  a  reasonable  rate  for  the  future. 

In  Steamer  Lines  on  Long  Island  Sounds  60  I.  C.  C,  634,  decided 
July  10,  1918,  we  granted  an  extension  of  time  under  section  5  of 
the  act  to  regulate  commerce  as  amended  by  the  Panama  Canal  act 
within  which  the  New  York,  New  Haven  &  Hartford  Railroad  Com- 
pany was  authorized  to  continue  the  operation  of  the  New  England 
Steamship  Company.  The  rates  in  this  report  are  in  cents  per  100 
pounds,  and  where  shown  as  in  effect  prior  to  May  6,  1918,  are  taken 
from  the  record,  as  they  were  not  on  file  with  us. 

Complainant  manufactures  brass  eyelets  in  various  forms  and 
finishes  and  ships  them  throughout  the  United  States,  and  to  New 
York  and  Boston,  Mass.,  for  export,  80  per  cent  or  more  of  the  move- 
ment being  via  all-rail  routes.    For  a  number  of  years  the  commodity 

55I.O.a 


NEW  BEDFORD  BOARD  OF  COMMERCE  V.  DIRECTOR  GENERAL.    275 

rate  on  eyelets,  in  less  than  carloads,  from  New  Bedford  to  New  York 
via  defendant's  line  was  8  cents.  On  December  28, 1914,  this  rate  was 
canceled,  leaving  the  class  rates  applicable.  On  January  20,  1916, 
a  commodity  rate  of  12  cents  was  established  which  was  increased 
on  June  8,  1916,  to  13  cents  and  on  April  16,  1918,  to  15  cents.  On 
May  6,  1918,  the  commodity  rate  was  canceled  and  the  third-class 
rate  of  25.5  became  effective.  On  June  25,  1918,  this  rate  was  in- 
creased to  32  cents  under  General  Order  No.  28  of  the  Director  Gen- 
eral of  Railroads. 

Complainant  alleges  that  the  rate  in  effect  prior  to  May  6,  1918, 
was  unreasonable  to  the  extent  that  it  exceeded  12  cents,  and  that 
the  32-cent  rate  established  on  June  25,  1918,  is  unreasonable  to  the 
extent  that  it  exceeds  15  cents.  The  port-to-port  rates  in  effect  prior 
to  those  filed  by  the  Director  General  were  not  subject  to  our  juris- 
diction. 

Complainant  contrasts  the  32-cent  rate  on  eyelets,  weighing  on  an 
average  46  pounds  per  cubic  foot  and  valued  at  $1.10  per  pound,  with 
a  19-cent  commodity  rate  on  yam,  cotton  piece  goods,  and  blankets, 
weighing  from  5  to  18  pounds  per  cubic  foot  and  valued  at  from  90 
cents  to  $1.50  per  pound,  which,  it  urges,  are  less  substantially  packed 
and  more  susceptible  to  damage  than  eyelets.  It  states  that  for  years 
the  rates  on  all  these  commodities  have  been  maintained  on  an  ap- 
proximate parity,  and  that  owing  to  their  density  the  revenue  to  the 
carriers  per  unit  of  volume  on  the  eyelets  was  greater  than  on  the 
other  commodities. 

Complainant  also  compares  the  rates  assailed  with  what  is  said  to 
be  a  commodity  rate  of  20  cents  on  shoe  tacks  and  shoe-string  nails 
from  New  Bedford  to  New  York  over  defendant's  line,  which  com- 
modities, although  much  cheaper  than  eyelets,  are  more  liable  to 
damage.  The  tariffs  on  file  with  us  do  not  provide  commodity  rates 
on  these  articles,  class  rates  of  32  cents  applying  on  copper  tacks  and 
25.5  cents  on  iron  or  steel  tacks  and  on  shoe-string  nails. 

Complainant  further  contrasts  the  ton-mile  revenue  on  eyelets  of 
3.46  cents  under  the  32-cent  rate  and  2.05  cents  under  the  19-cent  rate 
on  yarn,  cotton  piece  goods,  and  blankets,  with  the  average  ton-mile 
earnings  of  6.47  mills  for  an  average  haul  of  139  miles,  of  carriers  in 
eastern  territory  for  the  year  1916  and  the  average  revenue  of  the 
New  York,  New  Haven  &  Hartford  Railroad  of  15  mills. 

The  manufacture  of  eyelets  in  this  country  is  practically  confined 
to  New  England.  Defendant  shows  that  there  are  manufacturers 
at  Ansonia,  Seymour.  Waterbury,  and  Torrington,  Conn.,  and  Flor- 
ence and  Taunton,  Mass.,  from  which  points  to  New  York  the  dis- 
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tances,  all  rail,  and  the  third-class  rates  applicable  via  all-rail  or 
rail-and- water  routes  are  as  follows : 


From— 


Ansonia... 
Seymour.. 
Waterbury 


To  New  York. 


Di5. 
tance. 


Miles. 


73 

77 
90 


Rate. 


CenU. 


29 
29 
30 


From^ 


Torrington 
Florence.. 
Tamiton . . 


To  New  York. 


Dis- 
tance. 


Jfitef. 
100 
154 
200 


Rate. 


CenU. 
32 

.4L6 


From  New  Bedford  to  New  York  the  third-class  rate  is  10  cents 
less  by  water  than  by  rail  and  the  all-rail  rate  is  made  on  the  same 
basis,  distance  considered,  as  the  class  rates  from  the  other  produc- 
ing points.  While  it  does  not  follow  necessarily  that  water  rates 
should  be  on  as  high  a  level,  relatively,  as  all-rail  or  rail-and-water 
rates,  the  above  comparisons  tend  to  show  that  the  rates  assailed 
were  not  and  are  not  unreasonable. 

Defendant  urges  that  eyelets  are  transported  throughout  eastern 
territory  on  class  rates,  the  only  commodity  rate  shown  being  one 
of  12  cents  from  New  Bedford  to  Boston,  a  distance  of  52  miles, 
which  was  canceled  May  22, 1918 ;  that  the  rating  on  eyelets  is  on  a 
reasonable  basis  as  compared  with  the  rating  on  other  brass  and 
copper  articles,  manufactured  articles  of  brass  being  ordinarily 
rated  first  class;  that  class  rates  afford  a  reasonable  basis  for  the 
transportation  of  eyelets;  that,  generally  speaking,  commodity  rates 
on  less  than  carload  shipments  are  improper  and  unjustifiable ;  and 
that  no  reason  for  making  an  exception  in  the  case  of  eyelets  ship- 
ped in  less  than  carloads  appears,  particularly  as  the  class  rates 
from  New  Bedford  and  other  producing  points  are  upon  the  basis 
found  reasonable  in  Proposed  Increases  in  New  Englund^  49  I.  C.  C, 
421,  plus  25  per  cent. 

Defendant  states  that  but  a  small  percentage  of  the  movement  of 
eyelets  from  New  Bedford  is  via  the  water  line ;  that  90  per  cent  of 
the  traffic  of  this  line  from  New  Bedford  is  cotton  goods  of  various 
kinds;  that  the  commodity  rates  thereon  are  made  with  relation  to 
the  rates  from  Boston,  Fall  River,  Mass.,  Providence,  R.  I.,  and  in- 
terior New  England  points ;  and  that  in  view  of  the  large  volume  of 
traffic  in  these  commodities,  which  practically  sustains  the  operation 
of  the  steamship  line,  it  is  unfair  to  compare  rates  on  these  articles 
with  the  rates  on  the  relatively  small  tonnage  of  eyelets. 

Complainant  in  its  reply  brief  for  the  first  time  asserts  that  the 
class  rates  from  New  Bedford  and  other  producing  points  to  New 
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T  ork,  all  rail,  are  higher  than  the  rates  to  Philadelphia,  Pa.,  a  more 
distant  point,  in  violation  of  the  fourth  section.  Defendant's  class 
rates  from  New  Bedford  to  New  York  are  lower  than  the  class  rates 
all  rail  from  New  Bedford,  and  the  fourth  section  departure  referred 
to,  if  found  to  exist,  would  not  constitute  a  reason  for  the  retention 
of  the  commodity  rate  from  New  Bedford. 

We  do  not  find  that  the  rates  in  effect  since  June  25, 1918,  were  or 
are  unreasonable,  and  an  order  dismissing  the  complaint  will  be 
entered. 


No.  10361. 
ROBERTS  &  SCHAEFER  COMPANY 

V. 

DIRECTOR  GENERAL,  CLEVELAND,  CINCINNATI,  CHI- 
CAGO &  ST.  LOUIS  RAILWAY  COMPANY,  ET  AL. 


Submitted  February  15,  1919.    Decided  October  20,  1919. 


Charges  on  a  less-than-carload  shipment  of  machinery  and  machinery  parts 
from  Champaign,  111.,  to  South  Akron,  Ohio,  not  shown  to  have  been 
unreasonable  or  unduly  prejudicial.  Shipment  found  to  have  been  over- 
charged and  reparation  awarded. 

Ralph  Merriam  for  complainant. 
C.  P.  Stewart  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioneks  Meyer,  Hall,  and  Eastman. 

By  Division  3 : 

By  complaint  seasonably  filed  complainant,  a  corporation,  alleges 
that  the  charges  collected,  by  the  defendant  carriers  on  a  shipment 
of  machinery  and  machinery  parts  from  Champaign,  111.,  to  South 
Akron,  Ohio,  September  29, 1917,  were  unreasonable  and  unduly  prej- 
udicial. It  prays  for  reparation  and  reasonable  rates  for  the 
future.  Throughout  this  report  rates  are  stated  in  cents  per  100 
pounds. 

The  shipment  consisted  of  90  pieces  of  machinery  and  machinery 
parts  for  a  coal  chute  and  moved  over  defendants'  lines.  It 
weighed  16,950  pounds  on  which  charges  were  collected  in  the  sum 
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of  $95.59.  A  less-than-carload  rate  of  49  cents  was  legally  applicable, 
so  that  the  shipment  was  overcharged  $12.53.  There  was  contempo- 
raneously applicable  from  and  to  the  same  points  a  carload  rate  of 
20  cents,  minimum  24,000  pounds.  The  tariff  carrying  these  rates 
was  subject  to  the  official  classification,  under  which,  as  in  other  ter- 
ritories, owners  generally  are  required  to  load  and  unload  freight 
carried  at  carload  rates.  The  shipment  was  drayed  by  the  shipper 
to  the  freight  house  and  loaded  by  the  agents  of  the  initial  carrier, 
but  was  unloaded  by  the  consignee.  The  shipper's  plant  is  served  by 
a  sidetrack  and  the  record  does  not  explain  the  shipper's  failure  to 
handle  this  as  a  carload  shipment. 

No  attack  is  made  against  the  measure  of  the  rate  as  applied  to 
less-than-carload  shipments  generally,  but  it  is  urged  that  the  tariffs 
of  the  carriers  were  unreasonable  in  not  containing  a  provision  per- 
mitting the  use  of  the  carload  rate  and  minimum  weight,  plus  a 
reasonable  loading  charge,  not  exceeding  2.5  cents  per  100  pounds, 
where  a  lower  charge  would  result  than  under  the  application  of  the 
less-than-carload  rate.  The  charges  upon  this  basis  would  have  been 
$52.24,  or  $30.82  less  than  those  applicable. 

According  to  an  estimate  of  the  carriers,  the  cost  of  loading  this 
shipment  was  not  materially  different  from  the  amount  which  would 
have  been  charged  upon  the  basis  proposed  by  complainant.  But 
the  cost  of  loading  one  shipment  is  of  little  value  in  determining  the 
reasonable  charge  to  be  levied  on  traffic  in  general,  and  the  carriers 
stated  that  testimony  has  been  offered  in  other  proceedings  indicating 
that  the  station  cost  of  handling  less-than-carload  shipments,  as  com- 
pared with  the  station  cost  of  handling  carload  shipments,  is  substan- 
tially greater  in  official  classification  territory  than  the  amount 
proposed. 

The  western  classification  provides  that  the  charge  for  a  less-than- 
carload  shipment  must  not  exceed  the  charge  for  a  minimum  carload 
of  the  same  freight  at  the  carload  rate ;  and  that  in  case  of  shipments 
tendered  in  less-than-carload  lots,  but  upon  which  the  carload  rate 
and  minimum  are  applied  and  loading  and  unloading  service  is  per- 
formed by  carrier's  agents,  a  charge  of  1.25  cents  per  100  pounds  will 
be  made  for  the  loading  and  a  like  charge  for  the  unloading,  such 
charge  to  be  based  upon  the  actual  weight  of  the  shipment.  In  the 
Consolidated  Classification  Case^  64  I.  C.  C,  1,  at  page  19,  we  ap- 
proved a  similar  rule,  except  that  the  charge  for  the  services  of  load- 
ing or  unloading  is  2.5  cents  per  100  pounds. 

But  the  mere  approval  of  such  a  uniform  rule  for  the  future  or  its 
existence  in  western  classification  territory  at  the  time  this  shipment 
moved  is  not  proof  that  the  charges  paid  by  the  complainant  in  this 
case  were  unreasonable  and  that  reparation  should  be  awarded. 
While  the  charges  collectible  at  the  less-than-carload  rate  were  con- 
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siderably  in  excess  of  the  charges  which  would  have  accrued  at  the 
carload  rate,  it  may  well  have  been  that  the  less-than-carload  rate  was 
too  high  or  the  carload  rate  too  low,  and  the  fact  that  the  spread 
between  the  rates  was  29  cents,  or,  stated  in  other  words,  that  the 
less-than-carload  rate  was  245  per  cent  of  the  carload  rate,  raises  a 
presumption  that  such  was  the  case.  The  complainant,  however,  did 
not  allege  that  the  less-than-carload  rate  was  unreasonable  as  a  less- 
than-carload  rate.  Upon  the  record  presented  we  are  unable  to  reach 
the  conclusion  that  the  absence  of  a  rule  providing  for  the  application 
on  this  shipment  of  the  carload  rate  plus  a  charge  of  2.6  cents  for 
loading  resulted  in  the  collection  of  unreasonable  charges. 

We  find  that  the  applicable  charges  are  not  shown  by  the  record  to 
have  been  unreasonable  or  unduly  prejudicial.  We  further  find  that 
complainant  made  the  said  shipment  and  paid  and  bore  the  charges 
thereon ;  that  it  has  been  damaged  to  the  extent  that  the  charges  paid 
exceeded  those  legally  applicable ;  and  that  it  is  entitled  to  reparation 
in  the  sum  of  $12.53,  with  interest. 

An  order  awarding  reparation  will  be  entered. 
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No.  10363. 
SOLVAY  PROCESS  COMPANY 

V. 

DELAWARE,  LACKAWANNA  &  WESTERN  RAILROAD 
COMPANY  AND  DIRECTOR  GENERAL  OF  RAILROADS. 


Submitted  June  21,  1919,    Decided  October  21,  1919. 


Rates  charged  for  shipments  of  limestone,  in  carloads,  from  Jamesvllle,  N.  T., 
to  Solvay,  N.  Y.,  found  to  have  been  and  to  be  unreasonable.  R^>aration 
awarded. 

Nathan  Z.  Miller  and  H.  Duane  Bruce  for  complainant. 

John  L.  Seager  for  Delaware,  Lackawanna  &  Western  Railroad 
Company. 

William  C,  Redfeld  and  E.  R.  Magie  for  Department  of  Com- 
merce, intervener. 

R.  V.  Fletcher  for  Director  General  of  Railroads. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 

Daniels,  Commiasloner: 

The  complainant  operates  a  large  plant  for  the  manufacture  of 
soda  ash  and  alkali  products  at  the  village  of  Solvay,  which  adjoins 
the  city  of  Syracuse,  N.  Y.,  on  the  west.  Limestone  used  in  this 
manufacture  is  procured  from  complainant's  quarry  at  Jamesville, 
N.  Y.,  a  point  a  few  miles  southeast  of  Syracuse,  reached  only  by 
the  line  of  the  Delaware,  Lackawanna  &  Western  Railroad  Company, 
hereinafter  referred  to  as  the  defendant,  and  is  transported  by  de- 
fendant in  carloads  to  complainant's  plant  at  Solvay,  a  distance  of 
about  9  miles.  For  some  seven  years  prior  to  May  6,  1918,  the  rate 
charged  for  this  service  w^as  15  cents  per  long  ton.  On  that  date, 
following  the  decision  in  The  Fifteen  Per  Cent  Case^  45  I.  C.  C,  303, 
the  rate  was  increased  to  17  cents  per  long  ton;  and  on  June  25, 
1918,  under  General  Order  No.  28  of  the  Director  General  of  Rail- 
roads, it  was  further  increased  by  1  cent  per  100  pounds,  or  22.4 
cents  per  long  ton.  Under  the  rule  for  disposition  of  fractions,  the 
rate  thus  became  40  cents  per  long  ton.     Complainant  protested 
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against  this  increase,  and  the  rate  was  reduced  to  1.5  cents  per  100 
pounds,  or  30  cents  per  net  ton,  effective  September  16,  1918,  which 
is  the  present  rate.  By  complaint  filed  December  17,  1918,  these 
rates  in  excess  of  the  former  rate  of  15  cents  per  long  ton  are  attacked 
as  unjust  and  unreasonable,  in  violation  of  the  act  to  regulate  com- 
merce and  of  the  federal  control  act.  Eeparation  and  just  and  rea- 
sonable rates  for  the  future  are  requested. 

The  rates  in  issue,  although  applicable  only  to  intrastate  traffic, 
were  initiated  by  the  Director  General  of  Railroads,  and  by  sec- 
tion 10  of  the  federal  control  act  the  duty  of  determining  the  just- 
ness and  reasonableness  of  rates  so  initiated  is  laid  upon  this  Com- 
mission. The  Director  General  filed  formal  answer  denying  any 
violation  of  law,  but  was  not  represented  at  the  hearing.  A  report 
proposed  by  the  examiner  was  served  on  the  parties.  Exceptions 
were  filed  and  the  case  was  orally  argued  before  the  Division. 

About  1909,  complainant  contemplated  the  acquisition  of  a  site  for 
a  limestone  quarry  near  Syracuse,  and  considered,  among  others, 
that  at  Jamesville.  Preliminary  to  the  selection  and  purchase,  it 
corresponded  with  the  defendant  relative  to  the  necessary  trans- 
portation service  and  the  charges  therefor.  It  was  at  first  pro- 
posed that  the  rate  from  Jamesville  to  Solvay  should  be  20  cents 
per  long  ton,  the  complainant  to  perform  all  of  the  switching  at 
both  quarry  and  plant,  the  defendant  to  furnish  temporarily  20 
cars,  and  the  complainant  to  furnish  any  additional  cars  required. 
Defendant  was  to  pay  complainant  0.6  cent  per  mile  for  the  use  of 
such  additional  cars.  Later,  however,  it  was  agreed  that  the  com- 
plainant should  furnish  all  of  the  equipment,  without  mileage  com- 
pensation, and  in  consideration  of  this  modification  the  rate  was 
made  15  cents  per  long  ton  instead  of  20  cents.  Another  available 
site  with  a  limestone  deposit  was  situated  on  the  rails  of  the  New 
York  Central.  Defendant  contends  that  the  rate  agreed  on  was 
made  with  a  view  to  the  competitive  situation. 

The  quarry  was  opened  and  shipments  commenced  to  morve  in  1911. 
In  addition  to  the  kiln  stone  used  at  the  Solvay  plant,  which  is  in 
large  sizes,  the  quarry  produces,  as  a  by-product,  smaller  stone 
known  as  "  spawls,"  and  ground  limestone.  The  latter  products  do 
not  move  to  Solvay,  and  the  rates  thereon  are  not  in  issue.  The 
production  of  kiln  stone  is  about  75  per  cent  of  the  total.  The  traffic 
has  greatly  increased  in  volume,  especially  during  recent  years,  as 
shown  by  the  following  table : 
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'Thfso  ninirfsare  bBsed  upon  psfmeDts  during  the  year  and  do  not  exocll]'  corrtipoiHl  nith  tb*  Ion- 
ii*eecifUi9t  ycur. 

Complainant's  investment  at  the  quarry  is  upward  of  $1,000,000. 

In  preparation  for  the  traffic  defendant  constructed  sidings  at 
Jamesville  at  an  expense  of  about  $7,000,  and  in  1915,  better  to 
accommodate  its  increasing  traffic,  constructed  an  additional  main 
track  between  Jamesville  and  Syracuse  at  an  expense  of  about 
$150,000.  Defendant's  witness  testified  that  without  complainant's 
traffic  this  additional  track  would  not  have  been  necessary. 

The  allegation  of  unreasonableness  is  supported  largely  by  evident 
bearing  upon  cost,  and  it  is  therefore  necessary  to  consider  the  serv- 
ice with  as  much  particularity  as  the  record  permits.  The  quarry 
and  plant  of  the  complainant  are  at  opposite  sides  of  the  city  of 
Syracuse,  and  the  9  miles  of  intervening  track  comprises  a  portion 
of  the  main  line  of  the  defendant's  Syracuse  and  Utica  division. 
The  line  runs  directly  through  the  city  of  Syracuse  and  passes 
defendant's  Syracuse  yards,  which  are  near  the  center  of  the  city. 
Under  the  present  arrangement,  a  switching  engine  leaves  the  yards 
at  about  4  a.  m.  and  proceeds  to  Solvay,  approximately  2.5  miles 
distant,  where  it  picks  up  a  string  of  empty  cars,  already  assembled 
on  complainant's  track.  It  hauls  these  cars  to  the  yards  and  delivers 
them  to  a  road  engine  and  crew  for  the  haul  of  approximately  6 
miles  to  the  quarry.  The  train  reaches  the  quarry  between  7  and  7.30 
a.  m.,  where  the  cars  are  placed  on  a  siding.  The  engine  and  crew 
remain  at  Jamesville  until  about  10  a.  m.,  spending,  when  necessary, 
about  two  hours  of  the  interval  in  switching  for  other  shippers. 
The  engine  then  picks  up  a  string  of  loaded  cars  already  assembled 
on  the  quarry  siding  and  proceeds  with  them  to  Syracuse  and  Solvay. 
The  train  usually  comprises  20  to  23  50-ton  and  75-ton  cars,  loaded 
to  capacity,  and  includes  loads  of  spawls  for  Syracuse.  The  grade 
from  the  quarry  to  Syracuse  descends  about  57  feet  per  mile  for  a 
distance  of  approximately  5  miles.  To  the  westward  of  the  Syracuse 
yards,  the  giade  ascends  toward  Solvay  about  30  feet  in  a  distance  of 
1  mile.  It  is  estimated  that  one-half  of  the  trains  require  the  help 
of  a  "  pusher  "  engine  at  this  point.  After  placing  the  loads  at  the 
complainant's  siding  at  Solvay,  the  engine  immediately  returns  to 
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the  quarry  with  another  train  of  empties,  which  it  exchanges  for 
loads,  leaving  the  quarry  the  second  time  between  4  and  4.30  p.  m. 
After  delivering  these  loads  at  Solvay  it  returns  to  the  yards  light. 
While  the  traffic  was  heaviest  this  operation  proceeded  on  Sunday 
as  on  other  days,  but  at  other  times  only  one  trip  has  been  made  on 
Sunday. 

According  to  the  defendant,  the  regularity  and  time  of  movements 
were  insisted  upon  by  the  complainant,  but  the  latter  maintains  that 
the  convenience  of  the  carrier  was  also  considered,  in  that  the  move- 
ments were  so  timed  as  to  interfere  least  with  the  passenger  traffic. 
It  is  alleged  by  defendant  that  complainant's  traffic  is  given  right 
of  way  through  Syracuse  and  that  other  traffic  is  sometimes  delayed 
in  consequence. 

Owing  to  the  contribution  of  equipment  and  the  performance  of 
terminal  services  wholly  by  the  complainant,  the  shipment  is  unique 
in  character,  and  the  determination  of  a  proper  maximum  charge 
for  the  carrier's  service  offers  unusual  difficulties.  The  former  as- 
sistant general  freight  agent  of  the  defendant,  who  had  much  to  do 
with  the  negotiations  establishing  the  rate  of  15  cents  per  long  ton, 
testified  that  in  arriving  at  the  rate  defendant  considered  the  prob- 
able volume  of  traffic,  the  manner  of  handling,  the  saving  of  terminal 
service  at  Jamesville  and  Solvay,  the  cost  of  construction  of  tracks, 
the  matter  of  furnishing  equipment,  and,  in  as  much  detail  as  prac- 
ticable, the  total  expense  to  the  carrier.  The  allowance  of  5  cents 
per  ton  in  consideration  of  the  furnishing  of  equipment  by  the 
shipper  was  based  upon  an  assumed  investment  of  $100,000  an 
equipment  life  of  10  years,  and  interest  upon  capital  at  6  per  cent. 
It  appears,  however,  that  the  complainant's  investment  in  the  equip- 
ment used  in  this  service  has  not  at  any  time  reached  $70,000. 
This  witness,  who  left  defendant's  service  in  October,  1917,  testified 
that  the  results  of  the  arrangement  had  fully  met  expectations  and 
that  the  traffic  had  been  regarded  as  very  profitable  to  the  carrier. 
He  had  not  given  the  matter  specific  attention  since  1916.  No  in- 
crease in  the  rate  upon  this  traffic  was  made  by  the  carrier  when  the 
5  per  cent  increase  on  interstate  traffic  was  authorized  in  the  sup- 
plemental report  in  The  Five  Per  Cent  Case^  32  I.  C.  C,  325. 

Complainant  made  an  attempt,  by  questioning  defendant's  em- 
ployees and  by  calling  for  information  from  defendant's  records,  to 
establish  the  cost  of  the  service  involved.  Upon  this  information, 
gleaned  from  witnesses,  from  statements  filed  after  the  hearing,  from 
the  defendant's  annual  reports  to  the  Commission,  and  from  other 
sources,  complainant  bases  an  argument  that  the  former  rate  of  15 
cents  per  long  ton  was  high  in  comparison  with  the  costs  attributable 
to  the  particular  traffic.    The  period  selected  was  the  calendar  year 
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1918.    The  methods  employed  and  the  results  may  be  summarized 
as  follows : 

Wages  of  train  crew. — In  response  to  complainant's  request,  de- 
fendant filed  a  statement  showing  the  actual  payments  of  wages  to 
the  road-engine  crew  employed  in  the  service  for  Jthe  months  of 
January,  May,  and  October  of  each  of  the  years  1912  to  1918,  in- 
clusive. The  amount  stated  for  those  months  of  the  year  1918  is 
$3,446.98,  from  which  complainant  estimates  the  total  for  the  year  at 
$13,787.92.  Inasmuch  as  the  crew  was  employed  about  two  hours 
of  each  day  in  other  switching,  nine-elevenths  of  $13,787.92,  or  $11,- 
281.02,  is  assigned  to  the  stone  traffic;  and  as,  during  1918,  only  about 
84  per  cent  of  the  stone  traffic  was  moved  to  Solvay,  complainant 
concludes  that  84  per  cent  of  $11,281.02,  or  $9,476.05  is  chargeable 
to  its  traffic. 

Engine  costs. — Complainant  requested  of  defendant  a  statement  of 
the  cost  of  fuel,  oil,  water,  and  other  supplies  furnished  the  engine 
used  in  the  service  for  the  years  1912  to  1918,  inclusive.  In  response 
to  this  request,  defendant  filed  a  statement  of  the  average  of  such 
costs  per  engine-mile  for  all  its  engines,  both  passenger  and  freight, 
for  the  years  1912  to  1917,  inclusive.  These  items  for  the  year  1917, 
which  are  higher  than  for  any  other  year,  aggregate  25.75  cents. 
Complainant  computes  the  mileage  of  the  engine  as  36  miles  per  day, 
or  13,140  miles  for  the  year,  from  which  it  deduces  a  total  cost  of 
$3,383.47  for  the  year,  84  per  cent  of  which,  or  $2,842.11,  is  attributed 
to  complainant's  traffic. 

Wages  of  gatemen  and  flagmen, — According  to  defendant's  state- 
ment, the  amount  of  wages  of  gatemen  and  flagmen  employed  on  the 
line  between  Jamesville  and  Solvay  for  the  months  of  January,  May 
and  October,  1918,  was  $8,862.27,  from  which  complainant  estimates 
that  the  total  payments  for  the  year  amounted  to  $35,449.08.  Com- 
plainant assumes  that  about  three-fourths  of  this  amount,  or 
$26,586.81,  is  chargeable  to  freight  traffic,  the  basis  of  this  assump- 
tion being  that  about  three- fourths  of  defendant's  total  transporta- 
tion revenue  is  derived  from  freight  traffic.  Complainant  assigns 
11.3  per  cent  of  this  $26,586.81,  or  $3,004.31,  as  the  amount  charge- 
able to  the  particular  traffic  here  involved.  The  ratio  of  11.8  per 
cent  is  thus  explained :  In  response  to  a  request  from  the  complainant 
for  a  "statement  of  the  number  of  cars  handled  on  the  Delaware. 
Lackawanna  &  Western  through  the  Syracuse  yard  in  the  months  of 
January,  May,  and  October  in  each  of  the  years  1912  to  1918,  in- 
clusive," defendant  filed  only  a  statement  of  the  "number  of  cars 
arriving  Syracuse  yard,  Year  of  1918."  The  number  thus  shown  is 
112,782,  from  which  complainant  concludes  that  its  traffic  for  the 
same  year,  12,814  loaded  cars,  constituted  11.3  per  cent  of  the  total. 
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Maintenance  of  way. — Defendant's  witness  testified  that  the  cost 
of  maintenance  of  the  main  tracks  here  involved,  for  the  year  1918, 
was  $1,434.10  per  mile,  which,  applied  to  the  total  of  13.62  miles  of 
such  tracks,  amounts  to  $19,634.44.  Applying  to  this  amount  suc- 
cessively the  ratios  of  75  per  cent  to  segregate  freight  expense  and 
11.3  per  cent  to  segregate  the  expense  attributable  to  complainant's 
traffic,  yields  a  final  figure  of  $1,655.37  as  the  allowance  for  main- 
tenance of  main  tracks.  According  to  the  same  witness,  the  cost  of 
maintenance  of  complainant's  sidings  was  $593.73  per  mile,  or  $866.84 
for  the  total  length  of  1.46  miles.  The  total  of  maintenance  of  way 
costs  chargeable  to  complainant's  traffic  as  thus  computed  is  $2,522.21. 

Maintenance  of  engine,— Detendsnit  expressed  inability  to  state  the 
costs  falling  under  this  head,  and  complainant  estimates  the  amount 
at  $2,000,  taking  into  consideration  the  cost  of  the  engine,  $17,019.36, 
and  the  proportion  of  its  service  in  hauling  complainant's  traffic. 

Other  expenses. — In  the  absence  of  information  requested  of  de- 
fendant, complainant  assigns,  under  this  heading,  an  amount  of 
$2,000  to  cover  superintendence,  station  expense,  etc. 

Taxes. — The  average  amount  of  taxes  per  mile  of  road  paid  by  de- 
fendant for  the  year  1918  is  stated  at  $3,744.49.  Complainant  multi- 
plies this  amount  by  15,  which  is  the  number  of  miles  of  defendant's 
track  used  in  this  traffic,  and  applies  to  the  product  the  ratios  of  75 
per  cent  and  11.3  per  cent,  already  explained,  arriving  at  $4,760.17  as 
the  amount  of  taxes  assignable  to  its  traffic. 

General  expenses. — Defendant  was  requested  by  complainant  to 
state  its  average  general  expenses  per  mile  of  road,  but  filed  instead 
an  apparent  total  for  the  system  amounting  to  $295,914  for  the 
months  of  January,  May,  and  October,  1918,  from  which  complain- 
ant estimates  defendant's  general  expenses  for  the  year  at  $1,183,656. 
Complainant  then  referred  to  Moody's  Manual  to  ascertain  defend- 
ant's total  trackage,  and  by  using  the  figures  there  given,  2,652  miles, 
reached  an  average  expense  per  mile  of  $446,  or  $6,690  for  the  15 
miles  involved.  Again  using  the  ratios  of  75  per  cent  and  11.3  per 
cent,  complainant  arrives  at  $566.97  as  the  amount  of  general  ex- 
penses chargeable  to  its  traffic. 

The  items  of  cost  thus  arrived  at  aggregate  $27,171.82  from  which 
complainant  concludes  that  the  total  cost  to  the  carrier  of  handling 
the  traffic  here  in  question  during  the  year  1918  could  not  possibly 
have  exceeded  $30,000,  against  which  is  shown  an  actual  gross  reve- 
nue of  $170,449.63.  The  i^evenue  at  15  cents  per  long  ton  would  have 
amounted  to  $100,760. 

Complainant  also  compares  this  revenue  with  the  total  investment, 
allowing  $17,019.36  as  cost  of  engine,  $7,000  as  investment  in  sidings, 
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and  $270,000  as  estimated  investment  in  9  miles  of  track,  ivrhlch  is 
used  for  other  traffic  as  well  as  complainant's  and  reaches  the  conclu- 
sion that  a  rate  of  15  cents  per  long  ton,  after  allowing  12  per  cent 
for  interest  and  depreciation,  would  have  covered  the  total  cost  of 
service  and  yielded  a  profit  of  $35,000.  It  is  also  pointed  out  that 
the  ton-mile  earnings  of  this  traffic,  about  1.49  cents  at  the  15-cent 
rate  and  2.98  cents  at  the  30-cent  rate,  are  far  in  excess  of  the  aver- 
age for  all  of  defendant's  freight  traffic,  which,  for  the  year  1918, 
was  9.02  mills. 

The  numerous  assumptions  resorted  to  by  the  complainant  are  not 
in  all  cases  warranted,  nor  are  the  deductions  always  reasonable. 
For  example,  if  the  number  of  cars  reported  by  defendant  as  hav- 
ing arrived  at  its  Syracuse  yards  during  the  year  1918,  112,782,  in- 
cludes empty  cars  as  well  as  loaded  cays,  it  is  obvious  that  complain- 
ant's deduction  that  its  traffic  constitutes  11.3  per  cent  of  the  total  is 
incorrect.  The  average  length  of  haul  is  greater  than  on  the  traffic 
in  question.  Nor  is  it  at  all  apparent  that  complainant's  cars  should 
take  the  average  basis.  This  ratio  affects  several  of  the  principal 
items  of  cost.  Engine-miles  incident  to  the  trips  frcnn  yard  to  plant 
and  return  are  omitted,  as  is  also  the  expense  of  the  service  of  the 
yard  engine  and  "pusher"  engine.  Jhe  allowance  of  $2,000  for 
maintenance  of  the  road  engine  used  is  considerably  below  the  aver- 
age cost  of  engine  repairs  alone,  without  consideration  of  deprecia- 
tion. The  method  of  arriving  at  the  amount  of  general  expense  is  of 
questionable  accuracy  and  unauthorized  by  the  record,  but  the  char- 
acter of  movement  and  traffic  indicates  that  the  cost  other  than  that 
directly  connected  with  the  movement  of  the  trains  is  relatively  low. 
Further  criticism  of  complainant's  methods  might  be  made  but  it 
does  not  follow  that  its  conclusions  should  be  regarded  as  wholly 
without  significance.  Taking  the  figures  of  cost,  so  far  as  produced, 
together  with  other  evidence  of  record,  it  seems  probable  that  the 
traffic  here  involved,  under  the  rate  charged  prior  to  May  6,  1918, 
was  at  least  as  profitable  to  the  carrier  as  was  its  other  carload  freight 
traffic  in  general.  During  the  year  1918  the  average  loading  of  com- 
plainant's cars  was  approximately  58  net  tons,  which  at  the  rate  of 
30  cents  per  ton  would  have  yielded  a  revenue  of  $17.40  per  car. 

Defendant  made  no  affirmative  showing  of  cost  of  service,  but 
on  brief  expressed  the  hope  that  the  Commission  would  not  "  give 
effect  to  any  ill-considered  or  fragmentary  cost  figures  or  to  fig- 
ures biiscd  on  inadequate  study  and  on  general  averaj2:e  statistics.'' 
It  seems  appropriate  to  remark  that  a  complainant's  inquiry  as  to 
the  cost  of  the  service  he  receives,  especially  where  rates  are  in- 
creased ostensibly  to  meet  those  costs,  is  entitled  to  serious  consid- 
eration, 
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Defendant  further  contends  that  the  rate  of  20  cents  originally 
offered  by  the  carrier  was  influenced  by  the  fact  that  complainant 
was  then  considering  a  quarry  site  on  the  New  York  Central,  and 
that  the  reduction  of  5  cents  per  ton  in  consideration  of  the  fur- 
nishing of  equipment  by  the  complainant  was  excessive.  In  sup- 
port of  the  latter  contention  the  following  computation  was  sub- 
mitted : 

Total  investment  in  cars  never  exceeded $66, 350.  47 

(Ex.  6  and  statement  filed  since  hearing  by  witness  Manning.) 
Interest  at  6  per  cent  for  10  years 39, 810. 26 

Investment  and  interest 106, 160. 73 

Tons  carried,  7  years 4,351,667 

Tons  carried,  3  years  (estimated) 2,384,776 

Total  net  tons - 6,736,443 

Equivalent  to  6,014,681  long  tons,  wliicli,  at  5  cents  per  ton,  would 

amount  to 300,  734.  05 

Surplus  after  paying  total  purchase  price  of  cars  with  6  per  cent 

interest  available  for  maintenance,  etc 194,573.32 

However,  an  allowance  of  6  per  cent  for  return  upon  investment  and 
for  maintenance  other  than  depreciation  is  presumably  insufficient. 
Moreover,  the  consideration  for  the  5-cent  reduction  is  not  here  fully 
accounted  for.  As  already  stated,  the  originally  proposed  rate  of 
20  cents  contemplated  the  payment  of  mileage  on  complainant's 
cars.  The  true  consideration  was  thus  stated  by  defendant's  vice 
president  in  a  letter  to  complainant's  president,  dated  November  29, 
1909: 

In  going  over  this  matter  again  on  the  basis  of  your  providing  all  the 
equipment  from  the  start,  it  seems  to  us  that  a  reduction  of  4  cents  per  gross 
ton  in  the  rate,  that  is,  from  20  cents  to  16  cents,  would  be,  all  things  con- 
sidered, an  equitable  adjustment. 

We  feel,  however,  that  we  would  rather  be  relieved  of  the  burden  of  paying 
per  diem,  keeping  the  records,  etc.,  and  are  prepared  to  name  rate  of  15  cents 
per  gross  ton  on  this  traffic  without  the  payment  of  mileage  and  with  the 
understanding  that  you  furnish  all  equipment  necessary  to  handle  the  traffic. 

Both  parties  submitted  comparisons  of  the  rates  in  issue  with  those 
charged  for  the  transportation  of  stone  at  points  more  or  less  remote 
from  Syracuse,  but,  apart  from  the  movement  from  Oxford  Furnace, 
N.  J.,  to  New  Village,  N.  J.,  there  is  no  such  showing  of  similarity 
in  circumstances  as  entitles  the  comparisons  to  controlling  weight. 

Defendant  oflfers  no  defense  of  the  40-cent  rate,  which  was  in  effect 
from  June  25  to  September  16,  1918.  The  reason  for  the  change  to 
30  cents,  effective  on  the  latter  date,  is  not  shown  of  record,  but 
counsel  for  the  defendant  assumes  that  the  rate  was  reduced  in 
recognition  of  the  contributions  of  service  by  the  complainant.    In 
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defense  of  the  present  30-cent  rate,  defendant  cites  the  act  of  August 
29,  1916,  the  President's  proclamation  of  December  26,  1917,  the 
federal  control  act,  and  the  recital  of  General  Order  No.  28. 

These  recitals  tend,  however,  to  justify  the  rate  increases  under 
that  order  as  a  whole  and  not  necessarily  the  increase  in  every  rate. 
The  order  provided  in  general  for  an  increase  of  25  per  cent  in 
freight  rates,  but  the  rates  on  certain  commodities,  including  that 
here  involved  were  increased  by  specific  amounts  regardless  of  dis- 
tance or  volume  of  the  rate  increased.  The  increase  of  1  cent  per 
100  pounds  on  complainant's  traffic  amounted  to  about  135  per  cent 
of  the  former  rate.  Had  the  rate  been  $1  per  ton  instead  of  17  cents, 
it  is  apparent  that  the  increase  would  have  been  but  22.4  per  cent. 
The  present  rate  of  30  cents  per  net  ton  represents  an  increase  of 
approximately  100  per  cent. 

It  appears  that  complainant's  traffic  manager,  under  date  of  June 
6,  1918,  addressed  the  director  of  traffic  of  the  Railroad  Adminis- 
tration protesting  against  the  proposed  increase  of  1  cent  per  100 
pounds  on  his  traffic  and  asking  that  it  be  limited  to  25  per  cent  in- 
stead. When  General  Order  No.  28  was  promulgated,  an  inmiediate 
increase  of  revenue  was  doubtless  deemed  imperative.  It  is  not, 
however,  to  be  presumed  that  there  was  any  intent  permanently  to 
abandon  the  standards  by  which  the  rights  of  individual  shippers 
had  been  determined  during  a  period  of  peace.  It  is  rather  to  be 
presumed  that  the  constituted  authorities  had  in  contemplation 
ultimate  readjustment  in  cases  where  the  universality  of  their 
methods  might  be  shown  to  work  undue  hardship  upon  particular 
shippers.  It  is  unnecessary  to  consider  here  the  justification  for  the 
general  increases  in  rates ;  the  question  concerns  the  specific  increase 
applied  to  what  is  an  almost  unique  movement  of  this  particular 
traffic. 

The  Secretary  of  Commerce  was  represented  at  the  hearing  and  has 
filed  a  brief  supporting  generally  the  contentions  of  the  complainant, 
but  urging  in  addition  the  power  and  primary  duty  of  the  Kailroad 
Administration  to  foster  and  protect  commerce,  with  only  secondary 
regard  to  the  adequacy  of  rates  as  sources  of  revenue.  He  diflferen- 
tiates  in  this  regard  between  federal  and  private  control,  pointing  to 
the  fact  that  the  Railroad  Administration  is  given  the  support  of 
public  funds  derived  from  general  taxation.  He  urges  also  the  im- 
portance of  relieving  complainant's  traffic  from  any  unnecessary  bur- 
den, in  view  of  the  utility  of  its  products  and  their  wide  distribution. 
However,  in  considering  its  powers  and  duties  under  the  federal  con- 
trol act  in  reviewing  rates  initiated  by  the  Director  General,  the 
Commission  has  concluded  that  the  words  "  just  and  reasonable,"  as 
used  in  that  act,  have  substantially  the  same  meaning  as  in  the  act  to 
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regulate  commerce,  from  which  they  are  drawn.     Willamette  VaUey 
Lumbermen's  Asso.  v.  S,  P.  Co,^  51 1.  C.  C,  250,  258. 

Upon  all  the  facts  of  record,  we  find  that  the  rates  charged  by 
defendants  for  the  transportation  of  complainant's  shipments  of 
limestone  in  carloads,  from  Jamesville  to  Solvay,  moving  after  June 
25, 1918,  were,  and  that  the  present  rates,  are,  and  for  the  future  will 
be,  unjust  and  unreasonable  to  the  extent  that  they  exceeded  or  may 
exceed  25  cents  per  long  ton.  An  order  to  this  effect  will  be  entered. 
We  further  find  that  since  June  25,  1918,  complainant  has  made 
numerous  shipments  from  Jamesville  to  Solvay,  as  described,  and  has 
paid  and  borne  the  charges  thereon ;  that  it  has  been  damaged  to  the 
extent  of  the  difference  between  the  charges  paid  and  those  that  would 
have  accrued  at  the  rate  herein  found  just  and  reasonable;  and  that  it 
is  entitled  to  reparation,  with  interest.  The  amount  of  reparation 
due  should  be  determined  in  the  manner  provided  in  rule  V  of  the 
Rules  of  Practice,  and  when  so  determined  the  entry  of  an  order  for 
reparation  will  be  considered. 
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Ex  Parte  No.  67 
ILLINOIS  CLASSIFICATION. 


Submitted  October  18,  1919.    Decided  November  8,  1919. 


Upon  investigation,  instituted  under  section  8  of  the  federal  control  act  approved 
March  21,  1918,  at  the  request  of  the  Director  General  of  Railroads,  who  aflked 
the  Commission  to  advise  him  whether  in  its  judgment  and  opinion  the  present 
Illinois  classification  and  the  present  class  and  commodity  rates  applicable 
between  points  in  Illinois  should  be  continued  in  effect:  It  is  recommended: 

1.  That  for  the  rules,  descriptions,  packing  specifications,  and  minimum  and  esti- 

mated weights  of  the  Illinois  classification  there  be  substituted  the  corre- 
sponding portions  of  the  consolidated  classification,  subject  to  the  modifica- 
tions thereof  indicated  in  Consolidated  Classification  Case^  54  I.  C.  C,  1; 

2.  That  the  Illinois  scale  of  class  rates  and  ratings  applicable  thereto  under  the 

Illinois  classification  be  canceled;  and  the  Disque  scale,  governed  by  the  con- 
temporaneous ofiicial  classification,  be  substituted  therefor  and  applied  between 
points  in  the  Illinois  district  south  and  east  of  the  lines  indicated,  extending 
from  Chicago  through  Peoria  to  St.  Louis,  Mo. ;  and  that  class  rates,  governed 
by  the  contemporaneous  western  classification,  and  not  higher  than  the  level 
of  interstate  rates  between  points  in  northwestern  Illinois  and  adjoining  states, 
be  substituted  therefor  and  applied  between  points  in  the  Illinois  district  on, 
north,  and  west  of  the  Chicago-St.  Louis  line; 

3.  That  a  review  of  particular  commodity  rate  structiires  be  made  in  order  to  remove 

discriminations  which  now  exist  or  may  arise  from  any  readjustments  growing 
out  of  these  recommendations. 

4.  Specific  recommendations  made  with  respect  to  commodity  rates  on  certain  arttcles. 

N.  S,  Brown,  A.  P.  Humhurg,  C,  P.  Stewart,  and  D.  P.  ConneU  for 
the  carriers;  H,  A.  Scandrett  for  United  States  Railroad  Adminis- 
tration; and  R.  C,  Fyfe  for  Western  Classification  Committee. 

0.  P.  Oothlin  for  Public  Service  Commission  of  Indiana;  jB.  B 
Coapstick  for  Indiana  State  Chamber  of  Commerce;  H.  E,  Favr- 
weather  for  Chamber  of  Commerce,  Fort  Wayne  Traffic  Bureau; 

5.  F,  Prince  for  Advance  Rumely  Company;  Cati  Bauermeister  for 
Charles  W.  Bauermeister  Company;  Lee  Stem  for  Indiana  Coke  & 
Gas  Company;  J,  A,  BeneU  for  Haynes  Automobile  and  Kokomo 
Allied  Industries;  and  Samud  D!  Boyse  for  Indiana  Chamber  of 
Commerce,  Home  Packing  &  Ice  Company,  Joseph  Diekemper  & 
Sons,  and  Evansville  Packing  Company. 

Clarence  B.  Cardy  for  Indiana  Chamber  of  Commerce;  C.  A.  Royn 
for  Highland  Iron  &  Steel  Company  and  Indiana  State  Chamber  of 
Conunerce;  L.  A.    ClarJc  for  Ball  Brothers  Glass  Manufactiuring 
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Company;  Clmrles  F,  Ilanley  for  Hoosier  Rolling  Mill  Company; 
Frank  E.  Connett  for  Dyer  Packing  Company;  8.  N,  Bradshaw  for 
Nalioiml  Rolling  Mill  Company;  John  A,  Ronan  for  Iron  Dealers' 
Traffic  Association,  Lumbermen's  Association  of  Chicago,  and 
Eklward  Hines  Lumber  Company;  TJios,  i.  Taggart  for  Indiana 
Quarries  Company;  R,  W.  Ropiequet  for  Illinois  District  Traffic 
League;  F.  T.  BerUley,  C,  11,  Schniglau,  and  W.  0,  Davits  for  Diinois 
Steel  Company,  American  Sheet  &  Tin  Plate  Company,  American 
Steel  &  Wire  Company,  and  American  Bridge  Company;  and  W.  E, 
Long  for  Manufacturers  Association  and  Illinois  District  Traffic 
League. 

Colin  C.  H,  Fyffe,  R,  W.  Ropieguet,  and  Murray  N.  Billings  for 
Illinois  Manufacturers  Association;  J?.  M.  Fi^Zd  for  Peoria  Association 
of  Commerce  and  Illinois  District  Traffic  League;  H,  M.  Slater 
for  Public  Utilities  Commission  of  Illinois;  John  S.  Burchmore^ 
Luther  M.  Walter,  and  A.  17.  McLaren  for  Morris  &  Company;  John 
S.  Burchmore  for  Wholesale  Sash  &  Door  Association;  H.  C,  Barlow 
for  Chicago  Association  of  Commerce;  Butler,  Lamb,  Foster  <k  PopCy 
by  E,  S.  BaUard,  for  Steel  &  Tube  Company  of  Indiana  and  National 
Malleable  Castings  Company;  and  Clifford  Thome  for  Western 
Petroleum  Refiners  Association,  American  Independent  Petroleum 
Association,  and  Illinois  Live  Stock  Shippers  Association. 

M.  F,  Gallagher  and  Francis  B.  James  for  National  Paving  Brick 
Manufacturing  Association,  American  Face  Brick  Association,  and  the 
Hollow  Building  Tile  Association;  W,  J.  Womer  and  E,  A.  Mjujinnis 
for  Chicago  District  Ice  Association;  Robert  J.  McBride  for  Chicago 
Feed  &  Fertilizer  Company,  Knight  Light  &  Soda  Fountain  Company, 
Manufacturers  &  Retailers  Company,  C.  F.  Pease  Company,  Pioneer 
Asphalt  Company,  D.  A.  Stuart  Company,  and  Abingdon  Sanitary 
Manufacturing  Company;  J,  A.  Brough  for  Crane  Company,  J.  B. 
Clow,  and  other  dealers  in  Iron  Pipe,  Fittings,  etc.;  A,  D,  Seelig  for 
American  Car  &  Foundry  Company;  C.  A.  Brantley  for  Libby,  Mc- 
Neill &  Libby;  Joseph  A.  Maguire  for  Barber  Asphajt  Paving  Com- 
pany; and  Thomas  L.  Wolff  tor  A.  E.  Staley  Manufacturing  Company 
and  Decatur  Association  of  Commerce. 

Lewis  B,  BosweU  for  Quincy  Freight  Bureau ;  H,  K.  Crafts  and  W, 
W.  ManJcer  for  Armour  &  Company;  R.  D.  Rynder  for  Swift  &  Com- 
pany; C.  0.  Dawson  for  Sprague,  Warner  &  Company  and  Wholesale 
Grocers  Exchange  of  Chicago ;  H.  H.  Ba^com  and  Robert  Hula  for  Steel 
&  Tube  Company  of  America;  C,  L.  L/mgo  for  Inland  Steel  Company; 
P.  M,  Hanson  for  National  Enameling  &  Stamping  Company  and 
East  Side  Manufacturers  Association;  W,  F.  MunJc  for  Mineral 
Point  Zinc  Company;  and  F.  H.  Belden  for  Marble  Head  Lime  Com- 
pany and  other  Illinois  lime  producers. 
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Frank  A,  Larish  for  Prepared  Roofing  &  Shingle  Manufacturers 
AssociaticTn;  J.  L.  Roberts  and  N.  L.  Shannon  for  Barrett  Company; 
C,  A,  Shank  for  National  Brick  Company;  W.  M.  0^  Keefe  for  National 
Poultry,  Butter  &  Egg  Association;  0.  P.  Kerr  for  Manufacturers 
Association  of  Chicago  Heights;  Ray  WiUiams  for  Cairo  Board  of 
Trade;  W.  J,  M.  Lahld  for  American  Seating  Company;  and  W.  J, 
Womer  and  G.  11,  Lamherton  for  Illinois-Wisconsin  Ice  Dealers 
Association. 

TF.  R,  AUison  and  E.  6,  Felsenthal  for  Illinois  Brick  Company;  F. 
E.  Paulson  and  E,  S,  Ouhemator  for  Lehigh  Portland  Cement  Company 
and  Mitchell  Lime  Company;  /.  L.  Colbom  for  Armour  Grain  Com- 
pany; W.  F,  Blanchjield  for  Live  Poultry  &  Dairy  Shippers'  Traffic  As- 
sociation; J.  E,  FZans6urgr  for  American  Manganese  Steel  Company;  H. 
E.  Ounn  for  American  Stave  &  Board  Company;  C,  A.  Liedberg 
for  Great  Lakes  Dredge  &  Dock  Company;  and  R.  C.  Livingston  for 
Interstate  Iron  &  Steel  Company. 

J.  D.  Gray  for  S.  Birkensten  &  Son,  Lowenthal  Company,  Great 
Western  Smelting  &  Refining  Company,  H.  Kramer  &  Company, 
Benjamin  Harris,  United  States  Reduction  Company,  L.  A.  Cohn  & 
Brother,  Gumbinsky  Brothers  Company,  Pioneer  Paper  Stock  Com- 
pany, Western  Paper  Stock  Company,  Vulcan  Louisville  Smelting 
Company,  West  Side  Iron  &  Metal  Company,  N.  Deutch,  Goldsmith 
Brothers  Metals  Refining  Company,  and  Metals  &  Thermit  Corpora- 
tion; F.  J,  Banner  for  Moline  Plow  Company;  J.  W.  Bingham  for 
Com  Products  Refining  Company;  D,  W,  Forsberg  for  Free  Sewing 
Machine  Company;  W,  E.  Gorman  for  Douglass  &  Company;  John  L, 
Fry  for  J.  C.  Hubinger  Brothers  Company;  0,  J.  Nielsen  for  Gordon 
Van  Tine  Company  and  U.  N.  Roberts  Company;  W.  B.  Martin  for 
Dubuque  Shippers  Association;  and  Carl  D.  JoAikson  for  Railroad 
Commission  of  Wisconsin. 

J,  J.  KiUian  for  Clinton  Sugar  Refining  Company;  George  M,  Cum- 
rains  for  Davenport  Commercial  Club;  Dwight  N.  Lewis  for  Iowa 
Railroad  Commission;  Walter  Condran  for  Board  of  Railroad  Commis- 
sioners of  Iowa  and  Iowa-Mississippi  River  cities;  R.  J.  Geagan  for 
Roxana  Petroleum  Company;  Dower  V.  Eddy  for  Laclede  Steel  Com- 
pany; E.  M,  Benish  for  Glencoe  Lime  &  Cement  Company  and 
Missouri  lime  producers;  P.  W.  Coyle  for  St.  Louis  Chamber  of  Com- 
merce; (?.  T.  McClure  for  International  Shoe  Company;  and  Louis  A. 
Lapham  for  Brown  Shoe  Company. 

F,  W.  Schneider  for  Hunkins,  Willis  Lime  &  Cement  Company 
and  Genevieve  Limo  Company;  0,  Van  Brunt  tor  Certain-teed  Prod- 
ucts Cor])oration ;  Francis  B,  James  and  E,  E,  Williamson  for 
American  Fan  Brick  Manufacturers  Association  and  American 
Hollow  Tile  Manufacturers  Association;    W.    W.    West  for  Traffic 

56  L  c.  a 


ILLINOIS   CLASSIFICATION.  293 

Bureau,  Chamber  of  Commerce,  La  Crosse,  Wis.;  A,  C.  Mecke  for 
Patton  Paint  Company;  M,  S.  Hoffman  for  John  Pritzlaflf  Hardware 
Company;  F.  B.  Marshfield  for  Cutler  Hammer  Manufacturing 
Company;  EmU  L.  Fuhrmann  for  Society  of  Fabricators  of  Iron  & 
Steel,  of  Milwaukee;  FraiJc  Barry  for  Milwaukee  Association  of  Com- 
merce; and  R,  S.  TTwrrpson  for  A.  George  Schulz  Company  and 
Kock  Falls  Box  Board  Company. 

A.  Murawsky  for  National  Enameling  &  Stamping  Company; 
F.  M,  Elkii.ion  and  Herman  Mueller  for  Wisconsin  Traffic  League 
and  others;  A.  E.  Solie  for  Central  Wisconsin  Traffic  Association; 
A,  F,  Vandergrift  for  Louisville  Board  of  Trade;  A.  J.  Earl  for  Kelly 
Island  Lime  &  Transport  Company  and  Indiana  Lime  producers; 
Henry  R.  Park  for  Chicago  Live  Stock  Exchange;  J.  P,  Curran  for 
Bottle  Manufacturers  of  State  of  Illinois ;  and  J.  B.  Hayes  for  Illinois 
Glass  Company. 

J,  C,  Graham  for  Jackson  Chamber  of  Commerce  and  Michigan 
Traffic  League;  Leo  Golden  for  Burlington  Shippers  Association; 
J,  R,  Bremner  for  Gisholt  Machme  Company  and  Fuller  &  Johnson 
Manufacturing  Company;  F.  C.  Marzolph  for  Muscatine  Chamber  of 
Commerce  and  National  Association  of  Button  Manufacturers; 
C.  S.  Bather  for  Rockford  Manufacturers  &  Shippers  iVssociation; 
W,  F.  Kerwin  for  Green  Bay  Association  of  Commerce ;  Earl  M,  Med- 
bery  for  Indian  Packing  Company;  and  John  P.  Haynes  for  Traffic 
Bureau  of  the  Chamber  of  Commerce  of  Sioux  City,  Iowa. 

J.  G.  Brice  for  Shippers  Freight  Traffic  Association,  Heine  Safety 
Boiler  Company,  and  Mississippi  Valley  Iron  Company  of  St.  Louis, 
Mo.;  John  D.  Reynolds  for  American  Independent  Petroleum  Asso- 
ciation; 0,  R.  Livinghouse  for  Globe  Stove  &  Range  Company  and 
Kokomo  Chamber  of  Commerce;  J,  S.  Brown  and  S.  H,  Benson  for 
Chicago  Board  of  Trade;  and  J.  H.  Hodson  for  Root  Glass  Company. 

Report  op  the  Commission. 

Meyer,  Commissioner: 

This  investigation  was  instituted  under  section  8  of  the  federal 
control  act,  approved  March  21,  1918,  in  response  to  a  request  from 
the  Director  General  of  Railroads  that  we  advise  him  whether  in 
our  judgment  and  opinion  ''the  present  Illinois  classification  and 
the  present  class  and  commodity  rates  applicable  between  points  in 
Illinois  should  be  continued  in  effect,  and  if  not  what  amendments 
should  be  made  thereto,  or  what  classification  and  what  adjustment 
of  class  and  commodity  rates  should  be  substituted  therefor. '^ 

Hearing  was  held,  and  a  proposed  report,  i)repared  by  the  exam- 
iner, was  served  upon  tlie  parties.  Exceptions  were  filed  and 
argument  heard.  It  is  deemed  unnecessary  to  reproduce  the  entire 
proposed  report. 
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The  examiner  has  accurately  stated  the  proceedings  which  gave 
rise  to  the  Director  Gcnerars  request  for  this  investigation,  as  follows: 

In  April,  1918,  which  was  several  months  after  the  Government  assumed  con- 
trol of  the  principal  railroad  lines  of  the  countr\',  applications  were  filed  with  tliis 
Commission  and  with  the  Public  Utilities  Commission  of  Illinois,  asking  for  authority 
to  cancel  the  Illinois  classification  and  the  Illinois  class  and  commodity  rates,  and  to 
substitute  therefor  the  ofiicial  classification  and  the  same  general  level  and  scheme 
of  class  and  commodity  rates  as  applied  in  C.  F.  A.  territory.  These  applications, 
however,  along  with  all  others  then  pending,  in  which  increased  rates  were  asked  by 
the  carriers  under  federal  control,  were  shortly  afterward  canceled  by  the  Director 
General. 

Subsequently,  July  8,  1918,  the  Public  Service  Commission  of  Indiana  filed  a  peti- 
tion Tfvdth  the  Director  General,  alleging  that  the  maintenance  of  lower  classification 
ratings  and  lower  class  and  commodity  rates  within  Illinois  than  applied  on  traffic 
from  points  in  Indiana  to  points  in  Illinois,  was  unreasonably  preferential  of  Illinois 
and  its  shippers  and  operated  to  tlie  undue  prejudice  of  Indiana  and  its  shippers.  It 
was  also  alleged  that  by  the  maintenance  of  the  lower  ratings  and  rates  within  Illinoia 
the  United  States  Government  was  not  equitably  distributing  the  transportation  tax, 
but  was  placing  an  undue  burden  upon  the  people  of  Indiana.  As  a  remedy  for  the 
situation,  the  Indiana  commission  asked  for  substantially  the  same  rate  revision  as 
the  carriers  proposed  in  the  applications  referred  to.  Hearings  were  held  by  the 
Chicago  eastern  district  and  the  Clii(  ago  western  district  freight  traffic  committees  of 
the  Railroad  Administration.  The  members  of  these  committees  in  making  their 
reports  and  recommendations  to  tlie  Director  General  on  the  subject  of  canceling  the 
Illinois  classification  and  the  Illinois  scale  of  class  rates  practically  split  along  party 
lines,  the  representatives  of  the  Railroad  Administration  supporting  the  proposal  of 
the  Indiana  commission,  and  the  representatives  of  the  shippers  opposing  it  and  rec* 
ommeAding  for  the  most  part  a  continuance  of  the  present  situation.  As  to  com- 
modity rates,  hearing  was  had  but  no  recommendation  was  made. 

At  the  hearing  it  was  advocated  on  behalf  of  the  railroads  that  the 
Illinois  classification  be  canceled  and  that  the  official  classification 
be  substituted  therefor;  and  that  the  Illinois  maximum  distance  scale 
of  class  rates  be  supplanted  by  the  new  C.  F.  A.  class  scale,  hereinafter 
referred  to  as  the  Disque  scale,  prescribed  for  central  freight  asso- 
ciation territory  in  C,  F.  A.  Class  Scale  CasCj  45  I.  C.  C,  254,  modi- 
fied following  the  orders  in  the  Fifteen  Per  Cent  Casey  45  I.  C.  C, 
303,  and  increased  25  per  cent  under  General  Order  No.  28  issued 
by  the  Director  General  of  Railroads. 

As  to  commodity  rates  the  railroads  propose,  in  lieu  of  those  in 
effect  in  the  Illinois  district,  to  substitute  those  in  effect  in  central 
freight  association  territory,  now  officially  designated  central  terri- 
tory, which  are  generally  related  to  the  class  rates  on  a  percentage 
basis;  to  increase  the  commodity  rates  on  other  articles  15  per  cent, 
or  arbitraries,  plus  25  per  cent,  in  accordance  with  the  Fifteen  Per  Cent 
Case,  supra,and  General  Order  No.  28,  respectively;  and  to  increase 
the  commodity  rates  on  certain  other  articles  by  specific,  or  arbi- 
trary amounts  or  to  cancel  them,  leaving  class  rates  in  effect. 
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The  territory  into  which  they  propose  to  extend  the  application 
of  the  official  classification  and  the  C.  F.  A.  class  and  commodity 
rates,  is  that  in  which  the  Illinois  classification  now  applies  and 
extends  beyond  the  Illinois  bomidary  into  southern  Wisconsin, 
including  Milwaukee  and  Madison;  to  points  on  the  west  bank  of  the 
Mississippi  River  between  Dubuque,  Iowa,  and  Cairo,  HI.;  to 
Paducah,  Ky.;  and  to  certain  points  in  Indiana  adjacent  to  the 
Illinois  state  line.  This  territory,  referred  to  herein  as  the  IlHnois 
district,  is  common  to  the  three  great  classification  territories, 
official,  western,  and  southern,  which  makes  it  the  center  of  conffict- 
ing  territorial  rate  adjustments. 

Elaborate  testimony  was  offered  on  behalf  of  the  railroads  to  show 
that  the  Illinois  scale  of  maximum  rates,  governed  by  the  Illinois 
classification,  and  as  modified  by  General  Order  No.  28,  is  unreason- 
ably low;  and  that  there  are  no  different  transportation  conditions 
in  the  Illinois  district  which  justify  a  lower  level  of  class  rates  than 
exist  in  Indiana,  Ohio,  and  Michigan,  governed  by  the  official  classi- 
fication. They  contend  that  the  present  rate  adjustment  in  the 
Illinois  district  gives  that  district  an  undue  preference  and  subjects 
the  shippers  in  Indiana,  Ohio,  and  Michigan  to  undue  prejudice  and 
disadvantage;  and  that  the  substitution  of  the  Disque  scale,  gov- 
erned by  the  official  classification,  will  produce  a  uniform  level  of 
reasonable  rates  and  remove  the  xmdue  prejudice  against  the  three 
other  states. 

The  Public  Service  Commission  of  Indiana  and  the  Indiana  Cham- 
ber of  Commerce  contend  that  the  present  Illinois  district  adjustment, 
maintained  by  the  agencies  of  the  federal  government  under  a  war 
measure,  is  upon  a  lower  level  than  the  rates  in  Indiana,  and  thereby 
fosters  commerce  in  Illinois  and  represses  it  in  Indiana.  A  number 
of  their  witnesses  testified  that  decreases  in  volume  of  their  ship- 
ments into  Illinois  territory  were  directly  attributable  to  higher 
bases  of  freight  rates  in  Indiana.  The  examiner  correctly  described 
this  situation  as  follows  in  his  proposed  report: 

Jobbers  and  manufacturers  of  many  different  articles  at  Indianapolis,  Terre  Haute, 
La  Fayette,  La  Porte,  Fort  Wayne,  and  other  points  in  Indiana  and  at  Louisville,  Ky., 
distribute  in  less  than  carloads  to  points  in  Illinois.  In  so  doing  they  must  sell  against 
competitors  located  at  Chicago,  Peoria,  Bloomington,  and  other  points  in  Illinois,  and 
also  at  St.  Louis,  Mo.,  which  is  accorded  substantially  the  Illinois  scale  of  rates.  To 
successfully  meet  the  competition  of  those  who  enjoy  the  Illinois  rates  the  Indiana 
shippers  must  in  many  instances  absorb  the  differences  in  freight  rates.  Some  have 
noticed  a  substantial  falling  off  in  business  done  by  them  in  Illinois,  although  their 
business  in  other  directions  has  increased;  and  the  evidence  strongly  indicates  that 
to  a  considerable  extent  the  loss  has  been  due  to  the  freight  rate  situation.  Especially 
is  this  true  of  the  heavier  and  lower  grade  articles  as  to  which  the  freight  rates  con- 
stitute a  large  proportion  of  the  delivered  value.  Perhaps  most  of  the  business  done 
by  the  Indiana  shippers  in  Illinois  is  along  the  eastern  border,  but  there  is  also  a 
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substantial  amouDt  done  by  some  of  them  throughout  the  state.  What  we  have  said 
has  particular  reference  to  less-than-carload  traffic  moved  at  class  rates.  However,  as 
to  carload  traffic  also,  some  examples  were  cited  wherein  the  existing  rate  situation 
operates  to  the  disadvantage  of  Indiana  shippers.  Such  instances  generally  arise 
out  of  commodity  rates  and  minimum  weights  rather  than  out  of  di£ferenceB  in  carload 
ratings  and  class  rates. 

On  behalf  of  the  state  it  was  further  testified  that  Indiana,  having 
no  control  over  intrastate  rates  diuring  the  period  of  federal  control, 
must  pay  higher  rates  of  freight  to  maintain  its  public  institutions 
and  state  roads  than  does  the  state  of  Illinois  for  like  purposes;  that 
the  maintenance  of  a  higher  level  of  rates  for  equal  distances  in  Ohio, 
Indiana,  and  lower  Michigan  than  in  Illinois  places  an  imjust  burden 
upon  the  former  in  the  nature  of  federal  transportation  taxes;  and  that 
the  injury  to  Indiana  resulting  from  prejudicial  rates  was  increased 
by  taxes  which  it  must  bear  in  order  to  make  up  a  deficit  from  the 
operation  of  the  railroads  attributable  in  part  to  such  prejudicial  rates. 

The  Illinois  District  Traffic  League,  Illinois  Manufacturers  Asso- 
ciation, and  individual  shippers  in  that  district  oppose  the  substitu- 
tions proposed  by  the  carriers.  They  contend  that  there  is  public 
necessity  for  their  separate  classification  and  rate  adjustment,  the 
aboUtion  of  which  would  result  in  disturbances  detrimental  to,  and 
perhaps  destructive  of,  the  business  and  commerce  of  the  district. 
They  claim  that  the  Illinois  district  is  in  western  and  not  in  eastern 
rate  territory  and  regard  with  apprehension  the  proposed  change  from 
the  western  system  of  rate  grouping  to  the  eastern  system  of  distance 
scale  rates.  They  further  contend  that  there  is  no  state-wide  dis- 
crimination against  Indiana  imder  the  existing  adjustment.  In  so 
far  as  any  discriminations  between  particular  commodities  or  locali- 
ties are  shown  to  exist,  they  propose  that  such  situations  be  remedied 
by  the  restoration  of  former  territorial  adjustments,  which  were  satis- 
factory to  Indiana  shippers  when  they  were  in  effect,  or  by  resort  to 
the  usual  and  ordinary  channels  of  relief.  They  characterize  the 
proposals  of  the  carriers  as  an  attempt  to  secure  wholesale  advances 
in  the  Illinois  district  rates,  which  were  denied  the  western  roads  in 
the  Western  Raie  Advance  Case,  35  I.  C.  C,  497.  They  further  con- 
tend that  the  statistics  of  traffic  density  and  operating  incomes  of  the 
principal  lines  in  Illinois  conclusively  show  that  those  lines  are 
receiving  a  relatively  high  return  from  traffic  moved  at  the  present 
rates;  and  that  there  is  no  justification  for  the  increases  which  would 
result  from  the  proposals  of  the  railroads. 

The  Wisconsin  Traffic  League  and  others  state  that  the  advances 
proposed  are  in  the  interests  of  the  eastern  carriers  and  are  not  spught 
by  the  western  lines  which  alone  serve  Wisconsin;  that  no  complaint 
is  made  by  Indiana  of  undue  preference  of  Wisconsin;  and  they  con- 
tend, therefore,  that  there  is  no  justification  for  the  proposed  changes, 

56i.aa 


ILLINOIS  CLASSIFICATIOK.  297 

which  would  seriously  disturb  a  substantial  portion  of  Wisconsin's 
class  and  commodity  rate  structures. 

Opposition  to  the  railroads'  proposals  was  also  voiced  on  behalf  of 
the  interior  Iowa  cities. 

THE   CLASSIFICATION. 

The  Illinois  classification  is  similar  to  the  western  in  that  it  has  10 
primary  classes.  These  are  designated  by  numbers  1  to  10,  instead 
of  by  numbers  1  to  5  and  letters  A  to  E,  as  in  the  western.  The  ratings 
in  the  Illinois  classification  are  in  many  instances  different  from  those 
in  the  official,  western,  and  southern  classifications.  Out  of  15,477 
items  in  the  official  there  are  4,106  which  apparently  have  no  counter- 
parts in  the  Illinois  classification,  and  in  such  instances  the  western  is 
used  in  order  to  obtain  the  rating  in  Illinois.  Comparison  *  of  the 
official  with  the  Illinois  classification  as  thus  supplemented  by  the 
western  shows  that  out  of  the  total  of  15,477  items,  2,633,  or  17  per 
cent,  are  rated  higher  in  the  Illinois  than  in  the  official,  7,750,  or  about 
51  per  cent,  are  rated  the  same  in  both,  while  5,093,  or  about  33  per 
cent,  are  rated  lower  in  the  Illinois  than  in  the  official.  Out  of  a  total 
of  10,841  less-than-carload  items,  which  are  rated  fifth  class  or  higher, 
1,924,  or  about  18  per  cent,  have  higher  ratings  in  the  Illinois  than  in 
the  official,  5,700,  or  53  per  cent,  are  rated  the  same  in  both  classifica- 
tions, and  3,217,  or  about  30  per  cent,  are  rated  lower  in  the  Illinois 
than  in  the  official.  It  is  therefore  clear  that  the  general  level  of  the 
Illinois  classification  ratings  is  lower  than  that  of  the  official  classifica- 
tion. The  comparison  of  ratings  in  these  two  classifications  is  shown 
in  detail  in  Appendix  1. 

If  the  Illinois  classification  were  canceled  and  the  official  used  in 
its  stead,  most  of  the  articles  now  in  classes  6,  7,  8,  9,  and  10  of  the 
Illinois  classification  would  fall  into  classes  5  and  6  of  the  official 
classification  or  into  the  exceptions,  resulting  in  many  radical  in- 
creases on  raw  materials  and  on  low-grade  carload  freight  in  general. 
For  instance,  prepared  roofing  and  shingles,  rated  class  9  in  Illinois, 
would  be  rated  90  per  cent  of  sixth  class.  However,  the  great  bulk 
of  the  traffic  assigned  to  the  lower  classes  of  Illinois  classification 
moves  on  commodity  rates  and  would  not  be  actually  affected,  if  the 
classification  were  deleted  and  the  commodity  rates  left  in  effect. 
In  the  absence  of  commodity  rates,  classes  7,  8,  9,  and  10  of  the 
Illinois  classification  embrace  much  of  the  traffic  which  is  assigned  to 
classes  B,  C,  D,  and  E  of  the  western  classification. 

The  Illinois  interests  urge  that  the  Illinois  classification  is  justified 
by  the  fact  that  the  differences  in  ratings,  in  the  three  general  classi- 

I  The  compariscms  are  not  exact,  as  they  are  based  upon  the  ratings  shown  in  the  proposed  consolidated 
jciassiflcation,  which  was  not  approved,  so  fiar  as  ratings  are  concerned,  in  Consolidated  Classification  Case, 
54  I.  C.  C,  1. 
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fication  territories,  converge,  so  to  speak,  upon  Illinois,  and  that  so 
far  as  the  first  four  classes  are  concerned,  the  Illinois  classification  is 
necessary  to  protect  the  Illinois  shippers  from  the  injurious  eflfects  of 
the  conflict  of  ratings  in  the  three  major  classifications.  It  is  said 
to  have  been  and  to  be  the  policy  of  the  Illinois  commission  in  fixing 
ratings  to  take  into  account  the  rating  in  the  classification  territory 
from  which  comes  the  competition  that  Illinois  shippers  meet  in  dis- 
tributing goods  to  Illinois.  Apparently  this  policy  has  often  resulted 
in  making  the  rating  in  the  Illinois  classification  the  same  as  the  lowest 
rating  in  the  three  general  classifications. 

Cancellation  of  the  Illinois  classification  and  the  substitution  of  the 
western  classification  would  not  entail  the  serious  consequences  that 
would  attend  the  cancellation  of  state  classifications  in  the  south, 
indicated  in  our  report  in  the  Consolidated  Cldssijication  Case,  supra, 
for  the  reason  that  the  Illinois  classification  is  not  so  radically  differ- 
ent from  the  western.  If  a  substitution  is  to  be  made  Illinois  shippers 
prefer  the  western  to  the  official. 

It  was  stated  to  be  the  purpose  of  the  Public  Utilities  Commission 
of  Illinois  to  adopt  the  uniform  rules,  descriptions,  and  minimum  and 
estimated  weights  approved  in  the  Consolidated  Classification  Case, 
supra;  to  delete  all  of  their  obsolete  ratings;  to  raise  such  of  their 
ratings  as  are  lower  than  in  any  of  the  three  major  classifications;  and 
to  adopt  the  ratings  of  the  western,  official,  or  southern  classifications 
according  to  the  direction  in  which  the  competition  with  respect  to 
the  various  articles  lies.  At  the  argument  the  carriers  suggested,  in 
lieu  of  leaving  the  Illinois  classification  temporarily  in  effect  pending 
the  unification  of  western  and  official  classification  ratings  as  proposed 
in  the  examiner's  report,  that  the  western  classification  and  the 
Disque  scale  be  substituted  for  the  Illinois  classification  and  scale. 

ILUNOIS   CLASS   RATES. 

In  1905  and  1906  the  Illinois  commission  ordered  reductions  in  its 
maximum  scale  of  class  rates,  having  foimd  that  the  then  existing 
scale  was  very  much  higher  than  the  scales  in  effect  in  Iowa,  Indiana, 
and  Ohio.  Since  that  time  the  class  rates  in  central  territory  have 
been  increased  subsequent  to  the  Five  Per  Cent  Case,  31  I.  C.  C.,  361, 
the  C.  F.  A.  CUiss  Scale  Case,  supra,  the  Fifteen  Per  Cent  Case, 
supra,  and  General  Order  No.  28.  Except  as  to  General  Order  No.  28 
no  corresponding  advances  have  been  made  in  the  Illinois  scale.  The 
history  of  these  changes  was  summarized  by  the  examiner  in  his  pro- 
posed report  as  follows: 

Early  in  1902,  a  number  of  complaints  were  made  to  the  Illinois  commisBion,  alleging 
that  freight  rates  in  Illinois,  based  upon  the  then-existing  Illinois  classification  and 
Illinois  maximum  distance  scale  of  class  rates,  were  unreasonable  in  that  they  ex* 
ceeded  the  rates  on  like  traffic  for  similar  distances  in  C.  F.  A.  territory  east  of  the 
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Indiana-Illinois  state  line.  The  state  and  interstate  class  rates  in  that  part  of  C.  F.  A. 
territory  were  then  on  a  lower  basis  than  prevailed  in  any  other  section  of  the  coun- 
try. In  addition,  the  rates  in  this  portion  of  C.  F.  A.  territory  were  based  on  an 
illogical  scale  and  were  inconsistently  applied.  Among  others,  certain  rates  within 
Indiana  and  from  Indiana  into  Illinois  were  exceptionally  low.  The  principal  move- 
ment of  class  rate  traffic  was  from  the  east  toward  the  west,  and  the  lower  rates  applica- 
ble thereto  than  to  Illinois  state  traffic  made  it  difficult  for  Illinois  manufacturers  and 
merchants  to  compete  with  those  in  C.  F.  A.  territory. 

The  Illinois  commission,  after  a  hearing  in  1902,  entered  upon  a  revision  of  the 
Illinois  classification  and  maximum  scale  of  distance  class  rates,  but  apparently 
made  no  order  requiring  the  change  in  ratings  or  rates  until  December,  1905,  after 
the  case  had  been  reopened  and  fiuther  hearing  had  at  the  instance  of  some  of  the 
original  complainants.  The  order  then  issued  called  for  a  reduction  of  20  per  cent 
in  the  intrastate  class  rates  of  all  the  principal  Illinois  roads.  These  roads  imme- 
diately protested  that,  so  far  as  carload  traffic  was  concerned,  the  reductions  were 
too  severe.  The  order  as  to  classes  6  to  10,  inclusive,  was  thereupon  suspended,  but 
the  reductions  in  classes  1  to  5  were  required  to  be  put  into  effect  forthwith.  Sub- 
secjucntly,  the  original  order  was  modified  to  provide  that  on  classes  6  to  10,  inclusive, 
and  on  commodities,  the  reduction  should  be  on  a  sliding  scale,  commencing  with 
10  per  cent  on  sixth  class  and  progressing  downward.  The  order,  as  modified,  was 
complied  with  by  the  carriers.  As  we  understand  it,  the  reductions  brought  the 
rates  on  the  principal  classes  almost  to  the  level  of  those  in  C.  F.  A.  territory.  It  is 
urged  by  protestants  that  these  reductions  were,  in  a  way,  voluntary.  It  is  explained 
that  so  far  as  the  first  five  classes  are  concerned,  the  reductions  were  in  harmony 
with  reductions  agreed  to  during  the  course  of  the  proceeding,  between  the  Chicago 
shippers  and  the  executives  of  the  carriers,  and  that  as  to  the  lower  classes  it  was 
made  upon  the  basis  of  comparisons  with  rates  in  Iowa  and  .C.  F.  A.  territory,  sub- 
mitted by  the  carriers  themselves. 

There  was  no  further  change  in  the  rates  in  Illinois  or  in  C.  F.  A.  territory  until 
1914,  after  our  decisions  in  The  Five  Per  Cent  Case,  31  I.  C.  C,  351,  and  32  I.  C.  C, 
325.  The  interstate  class  and  commodity  rates  east  of  the  Mississippi  River  were 
then  increased  5  per  cent,  as  were  also  the  intrastate  rates  in  the  stiites  east  of  the 
Indiana- Illinois  state  line.  The  Illinois  commission,  however,  refused,  except  as 
to  certain  commodities,  to  permit  the  increase  in  Illinois.  The  main  objection 
offered  by  tho.se  who  protested  the  proposal  for  a  5  per  cent  increase  in  Illinois  was 
that  lower  rates  still  prevailed  in  Indiana  and  from  Indiana  into  Illinois  than  within 
Illinois,  notwithstanding  the  reduction  made  in  Illinois  rates  in  1905  and  the  5  per 
cent  increase  in  C.  F.  A.  territory  in  1914. 

In  The  Five  Per  Cent  Case,  supra,  we  commented  upon  the  depressed,  illogical  and 
inconsistent  rates  in  C.  F.  A.  ten*itory  and  suggested  that  a  general  readjustment 
was  desirable.  Shortly  after  our  decision  was  announced,  the  carriers  set  to  work 
upon  a  general  revision  of  the  interstate  class  rates  east  of  the  Mis.siBsippi  River  cover- 
ing the  territory  as  far  east  as  and  including  the  Buffalo  and  the  Pittsburgh  groups, 
and  after  about  two  years'  work  on  the  part  of  a  specially  selected  official  and  clerical 
force,  they  put  before  us  for  approval  a  new  system  of  rates.  It  included  not  only 
class  rates,  but  also  some  commodity  rates  which,  for  the  most  part,  are  those  that 
are  based  upon  definite  percentages  of  certain  class  rates.  After  exhaustive  hearing, 
we  condemned  the  carriers'  proposed  scale  and  suggested  in  lieu  thereof  a  different 
scale;  C.  F.  A.  Class  Scale  Case,  45  I.  C.  C,  254.  About  the  same  time  we  made 
our  decision  in  The  Fifteen  Per  Cent  Case,  45  I.  C.  C,  303,  and  approved,  so  far  as 
lines  in  the  eatftem  district  are  concerned,  a  proposal  for  a  general  increase  of  15  per 
cent  in  class  rates.  Similar  increases  were  later  permitted  in  practically  all  com- 
modity rates  of  lines  in  the  eastern  district.  Orders  of  March  12,  1918.  The  precise 
scale  of  rates  we  suggested  in  the  C.  F.  A.  Class  Scale  Case,  supra,  was  never  put  into 
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effect,  as  the  carriers  wore  authorized  to  add  the  15  per  cent  increase  to  thoBe  rates 
before  they  were  published.  Immediately  after  our  decibion  was  announced,  the 
carriers  set  out  to  have  the  same  scale,  with  the  15  per  cent  increase,  adopted  in 
various  states  in  C.  F.  A.  territory,  in  lieu  of  the  then-existing  intrastate  rates.  The 
new  rates,  so  far  as  interstate  traffic  was  concerned,  went  into  effect  September  20, 
1917.  In  such  states  or  in  such  parts  of  these  states  as  are  in  C.  F.  A.  territory  the 
scale  became  effective  as  follows  for  intrastate  traffic:  In  New  York  and  Pennsylvania 
September  20,  1917;  in  West  Virginia  and  Ohio  October  20,  1917;  in  Indiana  Novem- 
ber 20,  1917;  and  in  Michigan  January  21  to  February  12,  1918.  '  After  our  decision 
in  The  Fifteen  Per  Cent  Case^  suproj  the  Illinois  lines  withdrew  their  applications  for 
a  similar  increase  on  intrastate  traffic,  wliich  were  then  pending  before  the  Illinois) 
commission  and  the  increase  was  never  made. 

Stated  briefly,  after  the  Illinois  rates  were  reduced,  three  advances  were  made  in 
the  rates  between  Illinois  and  points  east  of  the  Indiana-Illinois  state  line,  and  in 
C.  F.  A.  territory,  viz.,  the  five  per  cent  increase,  the  increases  resulting  from  the 
general  revision  in  C.  F.  A.  territory,  and  the  fifteen  per  cent  increase,  while  no  in- 
creases were  made  in  Illinois,  except  5  per  cent  on  a  limited  number  of  commodities. 
The  class  rates  in  Illinois  were  always  as  high  or  higher  than  in  C.  F.  A.  territory  until 
the  recent  general  advances  in  interstate  rates,  as  authorized  by  us,  were  put  into 
effect. 

At  the  hearing  before  the  Indiana  commission,  wherein  the  carriers  sought  the 
establishment  of  the  C.  F.  A.  scale  for  intrastate  traffic,  a  vigorous  protest  was 
made  by  manufacturers  and  jobbers  of  that  state.  They  asked  that  no  change  be 
made  in  Indiana  until  the  rates  in  Illinois  were  revised  and  increased.  The  car- 
riers explained  that  it  was  their  intention  to  ask  a  readjustment  and  the  adoption  of 
the  official  classification  and  the  C.  F.  A.  scale  in  Illinois.  In  view  of  this  explana- 
tion, and  with  a  desire  to  further  the  establishment  of  a  uniform  scale  of  rates  through- 
out the  territory  east  of  the  Mississippi  River,  the  Indiana  commission  approved  the 
C.  F.  A.  scale  for  Indiana  intrastate  traffic  for  a  period  of  one  year  from  December  7, 
1917,  and  later  extended  the  time  to  June  1,  1919.  The  Indiana  commission  qualified 
its  approval  by  the  following  statement:  ''Should  the  state  of  Illinois  refuse  to 
establish  the  proposed  rates  and  modify  its  classification,  the  Public  Service 
Commission  of  Indiana  in  defense  of  its  industrial  and  commercial  life,  will  be 
compelled  to  establish  the  same  level  of  rates  and  the  same  classification  intra- 
state in  Indiana  as  established  intrastate  in  the  state  of  Illinois.*' 

On  March  21,  1918,  by  virtue  of  the  federal  control  act,  all  states  were  deprived  of 
their  jurisdiction  over  rates,  and  on  June  25,  1918,  the  state  and  interstate  rates  here- 
inbefore mentioned,  that  were  in  effect  on  that  date,  were  increased,  generally  25  per 
cent,  'in  accordance  with  the  Director  GeneraPs  General  Order  No.  28,  and  are  still 
maintained.  The  C.  F.  A.  scale  of  class  rates,  as  authorized  by  the  Commission  and 
increased  by  the  Director  General,  is  the  scale  that  the  Indiana  commission  wishes 
to  have  the  Director  General  extend  as  far  west  as  the  Mississippi  River  in  ordtf  to 
cure  the  undue  prejudice  and  the  undue  burden  which  is  alleged  to  exist. 

A  comparison  of  the  Illinois  scale  with  the  Disque  scale  is  shown 
in  Appendix  2.  It  is  apparent  that  for  equal  distances  the  Disque 
scale,  classes  1  to  4,  averages  between  15  and  20  per  cent  higher 
than  the  corresponding  classes  in  the  Illinois  scale.  Fifth  and 
sixth  classes  in  Illinois  are  almost  equal,  sixth  being  but  a  shade 
lower  than  fifth  except  for  distances  up  to  60  miles,  where  it  is 
sUghtly  higher  than  fifth.  In  the  absence  of  commodity  rates  these 
classes  would  move  a  very  large  proportion  of  the  traffic  that  moves 
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at  fifth  class  in  central  territory.  For  certain  distances  class  5  in 
the  niiAois  scale  is  approximately  the  same  as  class  5  in  the  Disque 
scale;  for  others  it  is  higher  and  for  some  it  is  lower  than  in  the 
Disque  scale.  Class  6  in  the  Illinois  is  higher  than  in  the  Disque 
scale.  Class  7  in  Illinois  is  between  5  and  6  of  the  Disque  scale. 
Class  8  is  appreciably  lower  than  sixth  class  and  classes  9  and  10 
are  much  lower  than  sixth  in  the  Disque  scale. 

The  existing  disparities  in  class  rates  between  the  Illinois  district 
and  central  territory  are  widened  in  many  instances  by  differences 
in  classification  ratings.  For  example:  Wrapping  paper,  axle  grease, 
and  paint,  in  certain  packages,  less  than  carload,  are  rated  third  class 
in  the  official  and  fourth  class  in  the  Illinois  classification.  For  100 
miles  the  rate  is  19  cents  in  the  Illinois  district  and  29  cents  under 
the  Disque  scale.  On  the  other  hand,  gelatine,  less  than  carload,  is 
rated  second  class  in  Illinois  and  20  per  cent  less  than  third  class  in 
official;  and  the  rate  for  100  miles  is  31  cents  in  the  Illinois  district 
and  23  cents  under  the  Disque  scale.  From  a  study  made  on  be- 
half of  the  carriers  it  is  estimated  that  the  substitution  of  the  official 
classification  and  the  Disque  scale  would  increase  the  charges  on 
less-than-carload  traffic  in  the  Illinois  district  by  about  36.5  per 
cent. 

The  effect  of  the  carriers'  proposed  changes  upon  the  rate  adjust- 
ments of  the  Mississippi  River  cities  is  typified  by  the  following 
illustration:  Canned  goods,  in  glass,  are  rated  first  class  in  the 
official  and  fourth  class  in  the  western;  under  the  Disque  scale  the 
first-class  rate  from  Chicago,  HI.,  to  Davenport,  Iowa,  172  miles, 
would  be  54.5  cents,  as  compared  with  the  fourth-class  rate  of  54 
cents  governed  by  the  western  classification  from  Chicago  to  Topeka, 
Kans.,  517  miles.  While  such  departures  from  the  rule  of  the  fourth 
section  of  the  act  might  occur  as  to  points  adjacent  to  lines  which 
divide  the  classification  territories,  it  is  claimed  and  shown  by  the 
Illinois  interests  that  the  carriers'  proposals  would  seriously  interfere 
with  the  present  rate  structures  under  which  difficulties  of  this  char- 
acter have  been  adjusted  satisfactorily,  and  some  of  which  are  based 
upon  rate  structures  fixed  by  us  after  extensive  investigations. 
They  further  show  that  the  proposals  would  greatly  increase  the 
number  of  such  departures  from  the  long-and-short-haul  clause. 

While  at  various  points  in  the  record  there  are  suggestions,  chiefly 
of  a  minor  kind,  to  the  effect  that  there  are  differences  in  the  character 
of  the  territory  comprised  in  Indiana  and  Illinois,  respectively,  from 
the  standpoint  of  transportation,  the  consensus  of  view  doubtless  is, 
and  we  believe  this  to  be  correct,  that  the  territory  in  the  two  states 
is  essentially  similar  in  character  and  that  the  Indiana-Illinois  line 
does  not  divide  diverse  transportation  conditions, 
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Some  testimony  and  a  series  of  exhibits  were  submitted  for  the 
purpose  of  showing  the  financial  condition  of  the  carriers  primarily 
concerned  in  this  investigation  and  the  effect  upon  their  respective 
revenues  of  the  different  proposals.  Nevertheless,  we  do  not  believe 
that  the  issues  presented  should  be  viewed  from  the  revenue  stand- 
point.    This  is  a  discrimination  and  not  a  revenue  case. 

The  weight  of  the  evidence  is  overwhelmh^g  to  the  effect  that 
Indiana  has  suffered  and  is  suffering  from  undue  prejudice.  This 
may  be  said  especially  with  reference  to  class  traffic.  A  large  number 
of  exhibits  demonstrates  this.  As  will  be  noted  later,  with  respect 
to  commodity  traffic,  the  situation  has  not  been  generally  prejudicial 
to  Indiana,  except  in  the  case  of  a  relatively  small  number  of  com- 
modities. The  record  also  shows  some  instances  in  which  the  Illinois 
district  has  suffered  undue  prejudice  both  in  class  and  in  commodity 
traffic;  but  this  is  a  relatively  small  feature  of  this  investigation. 
Furthermore,  the  existence  of  a  wrong  in  the  Illinois  district  can  not 
justify  the  continuance  of  a  wrong  in  Indiana.  The  unjust  discrimina- 
tions should  be  removed  wherever  they  are. 

RECOMMENDATIONS    AS    TO    THE    ILLINOIS    CLASSIFICATION    AND    CLASS 

RATES. 

We  recommend : 

(1)  That  for  the  rules,  descriptions,  packing  specifications,  and 
minimum  and  estimated  weights  of  the  Illinois  classification  there 
be  substituted  throughout  the  Illinois  district  the  corresponding 
portions  of  the  consolidated  classification,  as  approved  by  us  and 
subject  to  the  modifications  thereof  indicated  in  Consolidated  Clas^- 
Jication  Casey  supra, 

(2)  That  for  the  Illinois  maximum  scale  of  class  rates  and  ratings 
applicable  thereto  under  the  Illinois  classification  there  be  substituted 
the  Disque  scale  of  class  rates,  governed  by  the  contemporaneous 
official  classification  for  application  between  points  in  the  Illinois 
district  south  and  east  of  the  lines  of  the  Atchison,  Topeka  &  Santa 
Fe  Railway  from  Chicago  through  Joliet  and  Streator  to  Peoria,  and 
the  line  of  the  Chicago  &  Alton  Railroad  from  Peoria  through  Spring- 
field, Alton,  and  East  St.  Louis  to  St.  Louis,  Mo.;  but  as  to  articles 
which  move  at  class  rates  in  the  Illinois  district  and  at  percentages 
of  class  rates  or  at  commodity  rates  in  central  territory,  no  higher 
basis  should  be  applied  in  the  Illinois  district  south  and  east  of 
said  line  than  in  central  territory. 

(3)  That  class  rates,  governed  by  the  contemporaneous  western 
classification,  be  constructed  upon  a  level  not  exceeding  the  general 
level  of  the  interstate  rates  under  which  the  traffic  now  moves 
between  points  in  northwestern  Illinois  and  points  in  Wisconsin, 
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Iowa,  and  Missouri  and  applied  between  points  in  the  Illinois  dis- 
trict on,  north,  and  west  of  the  Chicago-St.  Louis  line  above  described. 

In  order  to  cure  the  conflict  of  rates  and  ratings  which  would 
arise  from  the  establishment  of  the  Chicago-St.  Louis  line,  it  is 
suggested  that  the  scale  of  rates  which  is  recommended  for  applica- 
tion between  points  in  the  northwestern  Illinois  district,  governed 
by  the  contemporaneous  western  classification,  be  applied  on  traffic 
moving  from  the  northwestern  Illinois  district  into  the  southeastern 
Illinois  district;  and  that  the  Disque  scale,  governed  by  the  con- 
temporaneous official  classification,  when  applied  between  points  in 
the  southeastern  Illinois  district,  be  applied  on  traffic  moving  from 
the  southeastern  into  the  northwestern  Illinois  district,  subject  to 
such  exceptions  and  modifications  as  a  nondiscriminatory  rate 
adjustment  may  require. 

In  recommending  this  division  of  the  Illinois  district  we  have 
selected  the  line  which  approximates  the  demarcation  between  the 
western  trunk  lines  and  the  lines  which  principally  serve  central 
territory.  In  the  C.  F,  A,  Class  Scale  Case,  supra,  we  pointed  out 
that  the  district  lying  north  and  west  of  the  line  from  Chicago 
through  Peoria  and  Alton  to  the  Mississippi  River  is  dominated  by 
the  western  trunk  lines  and  is  not  strictly  a  part  of  C.  F.  A.  territory. 
The  purpose  is  to  remove  discriminations  against  Indiana  in  the  area 
in  which  they  have  been  shown  principally  to  exist  and  at  the  same 
time  to  avoid  the  creation  of  maladjustments  and  serious  disturb- 
ances between  the  northwestern  Illinois  district  and  the  bordering 
western  states,  which,  the  record  shows,  would  follow  the  adoption 
of  the  carriers'  plan. 

It  is  apparent  that  wherever  the  line  be  drawn  between  the  official 
and  western  territories  there  are  difficulties  to  be  overcome  in  the 
practical  application  of  rates  between  competing  localities.  If  the 
recommendations  which  we  make  are  carried  out,  the  traffic  officials 
who  do  the  work  can,  through  the  exercise  of  wise  discretion,  make  such 
exceptions  to  the  general  adjustment  as  may  be  necessary  to  avoid 
harckhips  in  particular  cases. 

The  difficulties  of  the  situation  considered  in  this  report  show  one 
of  the  most  forceful  illustrations  of  the  advisability  or  necessity 
for  uniformity  in  classifications,  and  it  is  manifest  that  until  a  more 
complete  uniformity  has  been  brought  about  many  of  the  discrimi- 
nations must  continue  to  exist. 

Different  remedies  or  courses  of  procedure  have  suggested  them- 
selves. None  was  free  from  difficulties.  Certain  ones  promise  to 
cure  the  ills  from  which  Indiana  is  suffering,  but  almost  with  cer- 
tainty would  inflict  equal  or  greater  ills  upon  other  communities. 
The  course  which  we  have  decided  to  recommend  has  its  peculiar 
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difficulties.  As  in  all  these  methods,  much  depends  upon  the  exer- 
cise of  sound  judgment  in  the  light  of  the  concrete  facts.  To  transfer 
the  divisional  line  from  the  Indiana-Illinois  line  to  a  line  between 
Chicago  and  St.  Louis  in  itself,  without  the  necessary  accompanying 
changes,  cures  nothing.  The  border  problems  will  remain.  We 
believe  they  will  be  reduced  in  number  and  in  seriousness  under  the 
operation  of  the  plan  we  suggest.  We  believe  that  men  who  are 
thoroughly  familiar  with  transportation  conditions  in  this  territory 
can  make  the  readjustments  without  imposing  imdue  hardships  on 
any  individual  or  community. 

The  acuteness  of  the  situation  in  Indiana  does  not  permit  of 
temporizing  with  the  Illinois  classification.  The  Illinois  conmiission 
has  expressed  its  willingness  to  cooperate  in  working  out  a  solution. 
Everybody  connected  with  this  proceeding  seems  to  recognize  that 
many  things  which  now  exist  are  not  right  and  that  they  should  be 
made  right  without  delay. 

Nothing  in  these  recommendations  should  be  construed  as  suggest- 
ing a  substitution  of  line-haul  for  switching  rates,  or  the  reverse,  in 
any  territory  or  district;  nor  shovld  any  change  be  made  in  the  de- 
fined or  recognized  limits  of  any  terminal  or  switching  district  as  a 
result  of  our  conclusions  in  this  proceeding. 

COMMODITY  RATES. 

The  changes  in  commodity  rates  proposed  by  the  carriers  were  filed 
as  exhibits  imder  four  lists:  (1)  articles  on  which  they  proposed  to 
increase  the  carload  commodity  rates  up  to  certain  definitely  related 
percentages  of  various  class  rates,  as  in  effect  in  central  territory; 

(2)  articles  on  which  they  propose  to  increase  the  commodity  rates 
to  the  same  bases  as  are  applied  thereto  in  central  territory,  with 
details  of  specific  rates  upon  many  articles  between  many  points; 

(3)  articles  on  which  they  propose  to  increase  the  carload  com- 
modity rates  by  amounts  equivalent  to  the  15  per  cent  advance,  by 
adding  15  per  cent  to  the  rates  in  effect  prior  to  the  25  per  cent 
increase  under  General  Order  No.  28;  (4)  articles  on  which  special 
changes  are  proposed.  A  fifth  list  names  articles  on  which  it  is 
not  proposed  to  make  any  changes  in  rates,  viz:  Agricultural  lime- 
stone, sand,  gravel,  crushed  stone,  cement,  coal,  coke,  grain,  grain 
products,  ice,  iron  ore,  and  water  in  carloads.  However,  the  fifth 
list  does  not  include  all  of  the  articles  on  which  no  changes  in 
commodity  rates  are  proposed.  It  is  our  understanding  that  no 
changes  are  proposed  other  than  those  specifically  named  in  list9 
1  to4. 

No  testimony  was  offered  with  respect  to  a  large  number  of  articles 
named  in  those  lists,  and  we  are  imable  to  make  any  recommendations 
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as  to  such  articles.  The  purpose  of  the  tastimony  offered  as  to  a 
number  of  particular  commodity  rates  was  to  show  in  an  illustrative 
manner  the  general  prevalence  of  undue  prejudice  against  Indiana. 
It  was  suggested  at  the  hearing  that  testimony  should  be  adduced 
upon  every  important  item  in  the  classification  and  upon  each  of 
the  articles  moving  on  commodity  rates.  Such  a  course  would  have 
consumed  too  much  time  to  make  the  results  of  the  investigation  of 
any  practical  value  and  everybody  at  the  hearing  appeared  to  realize 
this.  The  testimony  was  therefore  confined  to  a  showing  of  the 
general  rate  relationship  between  Indiana  and  the  Illinois  district. 
However,  we  shall  make  recommendations  as  to  special  articles  as 
to  which  there  is  some  substantial  evidence,  omitting  any  detailed 
statement  of  facts. 

«ACIDS. 

It  is  proposed  to  change  the  rates  on  acids  in  carloads,  to  the  central 
territory  basis  of  90  per  cent  of  fifth  class,  under  exceptions  to  the 
official  classification.  The  effect  would  be  the  doubling  of  the 
Illinois  district  rates.  Sulphuric  acid,  a  by-product  derived  from 
the  gases  liberated  in  the  smelting  of  ores,  is  manufactured  in  vast 
quantities  iu  Illinois.  It  is  a  waste  product  of  low  value.  The 
principal  consumption  is  in  Chicago  and  East  St.  Louis.  The  single 
manufacturing  plant  in  Indiana  has  the  benefit  of  the  Chicago  rates 
to  Illinois  points.  Only  one  consumer  in  Indiana  complains  of  the 
present  rates  into  Indiana.  He  should  be  placed  upon  a  non- 
discriminatory basis.     We  do  not  recommend  the  changes  proposed. 

AOBICULTUBAL   IMPLEMENTS. 

It  is  proposed  to  cancel  commodity  rates  on  agricultural  implements 
other  than  hand,  minimum  weight  20,000  pounds,  and  to  apply 
fifth-class  rates,  official  classification,  minimum  weight  24,000  pounds. 

No  evidence  was  submitted  other  than  comparison  with  fifth-class 

rates  in  central  territory,  to  show  that  the  commodity  rates  in  the 

Illinois  district  are  unduly  low,  and  we  do  not  recommend  their 

cancellation. 

Boots  and  Shoes. 

It  is  proposed  to  cancel  the  commodity  rates  on  boots,  shoes,  and 
findings  in  less  than  carloads  and  apply  the  Disque  scale,  first  class  on 
boots  and  shoes  and  second  class  on  findings,  governed  by  the  official 
classification.  There  appears  to  be  no  objection  on  the  part  of 
manufacturers  in  the  lUinois  district  to  these  changes,  with  the  ex- 
ception of  the  rates  to  and  from  one  point,  where  a  comparatively 
new  plant  is  located.  It  is  recommended  that  these  commodity 
rates  be  canceled. 
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With  respect  to  the  carload  rates  on  boots  and  shoes  and  findings, 

to  which  they  propose  to  apply  the  15  per  cent  increase,  there  is 

no  showing  that  manufacturers  in  Indiana  are  unduly  prejudiced 

thereby,  and  we  can  not  recommend  that  the  proposed  increase  be 

made. 

Bottles,  Glass,  and  Gullets. 

The  carriers  propose  to  cancel  the  commodity  rates  on  glass  bottles 
and  cuUets  in  carloads,  substituting  the  Disque  scale  and  fifth  class 
for  glass  bottles  and  sixth  class  for  cuHets,  governed  by  the  official 
classification.  At  the  same  time  they  propose  to  cancel  existing 
commodity  rates  on  glass  bottles  in  Indiana.  The  rates  in  both 
states  have  been  increased  by  the  general  percentfiiges  except  that 
the  Illinois  rates  were  not  increased  15  per  cent.  Shippers  in  both 
states  oppose  the  cancellation  of  the  commodity  rates.  No  discrimi- 
nation is  complained  of  by  the  Indiana  shippers  and  they  do  not  seek 
any  change  in  the  present  adjustment.     We  do  not  recommend  the 

changes  proposed. 

Bbick. 

It  is  proposed  to  increase  the  commodity  rates  on  brick  in  the 
Illinois  district  by  adding  the  5  and  15  per  cent  advances,  in  addition 
to  the  advance  of  40  cents  per  ton  which  was  made  under  General 
Order  No.  28.  There  is  unanimity  of  opinion  that  these  rated  should 
be  revised.  The  shippers  of  Indiana  contend  that  the  present  rates 
in  Indiana  are  unreasonable  and  should  be  reduced  to  the  level  of  the 
Illinois  district  rates.  The  principal  discrimination  shown  to  exist 
is  in  favor  of  Danville,  and  it  is  shown  that  the  Danville  rates  are 
lower  than  those  in  the  Illinois  district  generally.  Numerous  illustra- 
tions are  given  to  show  that  some  Indiana  rates  are  higher,  and  some 
lower  for  equal  distances  than  in  the  lUinois  district.  All  of  these 
rates  are  brought  in  issue  by  a  separate  complaint  imder  Docket  No. 
10733,  which  has  not  been  heard.  The  Indiana  shippers  are  anxious 
that  some  reUef  be  afforded  them,  at  least  temporarily,  pending  the 
determination  of  the  level  of  the  rates  in  that  proceeding. 

It  is  recommended  that  the  discrimination  against  the  brick-pro- 
ducing points  in  Indiana  near  the  Illinois  boundary  and  in  favor  of 
Danville  be  temporarily  adjusted,  without  increasing  all  of  the 
Illinois  district  rates  as  proposed,  pending  the  determination  of  the 
complaint  imder  Docket  No.  10733. 

Canned  Goods. 

It  is  proposed  to  cancel  carload  conmfiodity  rates  on  canned  goods, 
minimum  weight  30,000  pounds,  and  substitute  fifth-class  rates, 
minimimi  weight  36,000  poimds  under  the  Disque  scale  and  official 
classification. 
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The  record  indicates  that  lower  rates  applicable  in  the  Illinois 

district  subject  Indiana  shippers  to  undue  prejudice  in  shipping  into 

Illinois.     The  discrimination  should  be  removed.     However,  we  are 

not  prepared  on  the  showing  made  to  recommend  the  cancellation  of 

the  commodity  rates. 

Corn  Starch. 

It  is  proposed  to  advance  the  rates  on  com  starch  in  carloads  by 
adding  the  15  per  cent  increase.  No  discrimination  was  shown  to 
exist  against  Indiana.  A  shipper  at  Decatur,  111.,  contends  that  the 
article  should  be  accorded  grain-products  rates  in  Illinois,  such  as 
apply  in  central  territory,  and  expresses  the  opinion  that  the  classifi- 
cation ratings  on  this  commodity  for  carloads  and  less  than  carloads 
should  be  made  uniform.  Upon  this  record  we  are  not  prepared  to 
recommend  the  increases  proposed. 

EoG  Cases  and  Fillers. 

It  is  proposed  to  increase  the  commodity  rates  on  egg-case  fillers, 
and  egg  cases,  wooden,  filled  with  egg-case  fillers,  k.  d.,  15  per  cent 

These  commodities  are  of  low  value  and  are  shipped  to  packing 
points  throughout  the  country  for  use  as  containers  in  subsequent 
movements.  Rates  between  points  in  the  Illinois  district  are  lower 
than  rates  from,  points  in  Indiana  to  points  in  Illinois  for  approxi- 
mately equal  distances.  There  are,  however,  proportional  com- 
modity rates  from  Vincennes,  Ind.,  one  of  the  principal  points  of 
production  in  Indiana,  to  points  in  Illinois  and  to  Mississippi  River 
crossings  which  may  be  used  in  connection  with  rates  to  points  in 
Iowa  and  Missouri.  There  are  also  commodity  rates  from  points  in 
Iowa  to  points  in  Illinois,  and  a  change  in  the  rates  in  Illinois  without 
a  corresponding  revision  in  rates  from  or  to  points  outside  the  state 
woidd  place  Illinois  producers  under  a  disadvantage. 

The  record  does  not  establish  the  propriety  of  the  increases  in  the 
commodity  rates  on  these  articles,  and  we  do  not  recommend  that 
they  be  increased,  but  in  any  revision  of  commodity  rates  which 
may  be  made  these  articles  should  be  given  consideration. 

Fruit  Jars. 

Fruit  jars  move  on  commodity  rates  applicable  to  glass  bottles  in 
the  Illinois  district.  As  stated  above,  it  is  proposed  to  cancel  the 
commodity  rates  on  glass  bottles.  As  a  result  fruit  jars  would  be 
changed  to  the  basis  of  fifth  class  under  the  Disque  scale  governed  by 
the  official  classification.  The  principal  manufacturer  in  Indiana, 
located  at  Muncie,  shows  that  the  present  rates  in  the  Illinois  district 
give  undue  preference  to  a  competitor  located  at  Hillsboro,  HI. 

It  is  recommended  that  the  discrimination  between  these  points 
be  removed. 
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Furniture. 

It  is  proposed  to  cancel  the  commodity  rates  on  furniture  of  several 
descriptions  in  carloads  and  to  apply  class  rates  under  the  Disque 
scale  and  the  official  classification. 

Rockford  is  said  to  be  the  principal  manufacturing  point  in  Illi- 
nois and  Evansville,  Ind.,  its  principal  competitor.  In  some  instances 
rates  from  points  in  Indiana  to  points  in  Illinois  are  higher  than 
rates  applying  between  points  in  the  Illinois  district.  It  is  urged  by 
Illinois  manufacturers  that  the  principal  market  for  furniture  is  east 
of  the  Indiana-Illinois  state  line  and  that  to  this  territory  rates  from 
Rockford  are  relatively  high.  Rates  on  lumber,  constituting  the 
principal  raw  material,  are  higher  from  the  south  to  Rockford  than 
to  points  in  Indiana.  Commodity  rates  which  are  in  effect  from 
Rockford  apply  principally  to  distributing  points,  and  there  are 
also  commodity  rates  from  Evansville  to  East  St.  Louis  and  Indiana 
points  and  from  manufacturing  points  in  Ohio,  Indiana,  and  Michi- 
gan to  distributing  points  in  Illinois. 

Although  some  revision  of  commodity  rates  on  furniture  is  appar- 
ently desirable,  the  cancellation  of  commodity  rates  in  the  Illinois 
district  would  unduly  change  the  relation  of  rates  between  manu- 
facturing points,  and  upon  this  record  we  do  not  recommend  the 

changes  proposed. 

Iron  and  Steel. 

It  is  proposed  to  add  the  15  per  cent  increase  to  the  carload  com- 
modity rates  on  iron  and  steel,  including  pig  iron,  articles  taking 
the  same  rates,  scrap  iron  and  steel,  cast-iron  pipe,  wire  rods,  etc 
On  iron  and  steel  articles,  manufactured,  they  propose  to  cancel 
the  commodity  rates  in  the  Illinois  district  and  substitute  fifth  class 
in  carloads  and  fourth  class  in  less  than  carloads,  imder  the  Disque 
scale  and  the  official  classification.  Shippers  in  Indiana  have  been 
shown  to  be  unduly  prejudiced  by  the  present  structure,  and  they 
are  in  agreement  with  the  shippers  in  the  Illinois  district  as  to  the 
method  in  which  their  rates  should  be  corrected.  We  recommend 
that  the  rates  on  manufactured  iron  and  steel  articles  be  revised 
by  reverting  to  the  basis  in  effect  prior  to  October  26,  1914,  and 
adding  the  equivalent  of  the  5,  15,  and  25  per  cent  increases,  as 
agreed  by  the  shippers,  with  such  other  modifications  as  circum- 
stances may  require.  With  respect  to  rates  on  iron  and  steel,  the 
record  is  not  sufficient  to  warrant  any  recommendation. 

Lime. 

It  is  proposed  to  increase  the  rates  on  lime  in  carloads  from  the 
Illinois  district  producing  points  by  adding  the  15  per  cent  advance 
to  the  advance  of  1.5  cents  per  100   pounds  made  under  General 
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Order  No.  28.  Practically  all  of  the  producers  in  Indiana  and 
Illinois,  and  in  Mosher  and  St.  Genevieve,  Mo.,  assent  to  the  pro- 
posals in  order  to  restore  the  relationship  of  rates  which  was  disturbed 
when  the  15  per  cent  advance  was  added  to  the  rates  in  Indiana  and 
not  in  Illinois  or  the  surrounding  states.  However,  they  ask  that 
the  advance  be  applied  uniformly  from  producing  points  in  Mis- 
souri, Iowa,  and  Wisconsin  in  order  to  avoid  discriminations  against 
Illinois  pomts. 

It  is  recommended  that  the  changes  proposed  on  lime  be  made. 

Live  Stock. 

As  to  live  stock  the  carriers  propose  to  eliminate  commodity 
rates  and  substitute  generally  the  Disque  scale,  following  the  changes 
approved  in  the  Edstem  Live  Stock  Case,  36  I.  C.  C,  675,  plus  the 
15  and  25  per  cent  advances,  except  on  horses  and  mules,  which 
they  propose  to  advance  to  second  class,  under  exceptions  to  the 
official  classification.  The  percentage  of  the  increases  in  particular 
rates  would  be  large.  The  testimony  in  proof  of  undue  prejudice 
against  Indiana  was  centered  upon  the  Indianapolis  market,  a  situa- 
tion which  is  before  us  in  Indianapolis  Chamber  of  Commerce  v. 
C,  C,j  C  &  St.  L,  Ry.  Co.y  No.  9308,  particularly  as  to  minimum 
weights.  We  therefore  shall  not  consider  in  detail  the  proposed 
changes  in  rates  on  live  stock  in  the  instant  investigation  and  we  can 
not  recommend  that  the  proposals  be  made  effective. 

Lumber. 

It  is  proposed  to  cancel  the  Illinois  maximum  scale  on  lumber 
and  articles  taking  lumber  rates,  or  arbitraries  higher,  and  to  apply 
sixth  class,  official  classification,  subject  to  specific  cotnmodity 
rates  from  the  gateways.  Where  specific  commodity  rates  are 
published  from  origin  to  destination,  it  is  proposed  to  advance  the 
rates  in  effect  June  24,  1918,  1  cent  per  100  pounds  imder  the  deci- 
sion in  the  Fifteen  Per  Cent  Case,  plus  25  per  cent,  subject  to  a 
maximum  advance  of  5  cents  per  100  pounds,  under  General  Order 
No.  28. 

The  rates  on  lumber  applicable  between  points  within  the  state 

of  Illinois  are  lower  in  many  instances  than  the  rates  applicable 

between  points  in  Indiana,  especially  where  the  class  basis  applies 

in  Indiana,  which  subjects  some  Indiana  dealers  to  disadvantage, 

which  is  not  sufficiently  developed  on  the  record   to  warrant  a 

recommendation. 

Machinery. 

It  is  proposed  to  cancel  commodity  rates  on  machinery,  classified 
sixth  class  in  Illinois  classification,  minimum  weight  30,000  pounds, 
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and   to   apply   official   classification,   fifth   class,   minimum   weight 
24,000  pounds. 

No  actual  prejudice  against  shippers  of  Indiana  was  shown,  and 
the  record  is  not  sufficient  to  warrant  a  recommendation  that  the 
commodity  rates  be  canceled. 

Packing-House  Products  and  Fresh  Meats. 

The  proposal  of  the  carriers  as  to  fresh  meats  and  packing-house 
products,  as  amended  at  the  hearing,  is  to  advance  the  commodity 
rates  so  as  to  apply  the  15  per  cent  increase  throughout  the  state, 
with  the  exception  of  the  specific  proposal  to  increase  the  rate  from 
East  St.  Louis  to  Chicago  on  packing-house  products  from  13  cents 
to  16.5  cents.  The  testimony  offered  with  respect  to  these  com- 
modities was  insufficient  to  warrant  any  recommendation;  and  it  is 
xmderstood  that  the  carriers'  proposal  and  the  amendment  were 
withdrawn. 

Petroleum  and  Petroleum  Products. 

It  is  proposed  to  cancel  commodity  rates  on  petroleum  oil  and  its 
products,  in  carloads,  between  points  in  Illinois,  and  to  apply  90  per 
cent  of  fifth-class  rates  under  the  Disque  scale  and  the  official  classi- 
fication, in  effect  May  25,  191S,  plus  4.5  cents  per  100  pounds  under 
General  Order  No.  28,  subject  to  the  present  fifth-class  rates  as 
maxima. 

Although  rates  on  petroleum-  and  its  products  in  the  Illinois 
district  are  on  a  lower  level  than  in  central  territory,  no  actual  undue 
prejudice  against  refiners  or  shippers  in  Indiana  is  shown,  nor  are 
the  rates  in  the  Illinois  district  shown  to  be  imduly  low  or  to  burden 
other  traffic.  The  competition  which  Illinois  refineries  have  to  meet 
is  from  the  midcontinent  field,  principally  in  Oklahoma,  and  if  the 
rates  were  made  on  the  proposed  basis,  the  relative  adjustment 
would  be  disrupted. 

The  record  does  not  warrant  a  reconmiendation  that  the  conunodity 
rates  in  the  Illinois  district  be  canceled  or  changed. 

Prepared  Roofing. 

It  is  proposed  to  cancel  carload  commodity  rates  on  prepared 
roofing,  asphalt  shingles,  and  related  articles,  and  to  apply  90  per 
cent  of  sixth-class  rates. 

The  rates  between  points  in  the  Illinois  district  are  lower  than  the 
rates  which  apply  in  central  territory.  Manufacturers  in  Illinois, 
however,  meet  competition  from  points  north  thereof  and  west  of 
the  Mississippi  River,  which  is  a  condition  which  must  reasonably 
be  considered  in  determining  the  proper  adjustment  of  rates,  and 
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the  proposed  basis  would  work  a  serious  disadvantage  in  meeting 

such  competition  from  points  considerably  more  distant. 

Upon   this   record   we  can   not  recommend   the  cancellation   of 

commodity  rates  on  prepared  roofing,  etc.,  between  points  in  the 

Illinois  district. 

Junk  and  Scrap  Metals. 

It  is  proposed  to  increase  rates  on  junk  and  scrap  metals  in  effect 
June  24,  1918,  in  line  with  advances  in  the  Fifteen  Per  Cent  Cdse, 
plus  25  per  cent  under  General  Order  No.  28. 

The  record  shows  that  the  rates  in  Indiana  are  not  on  a  consistent 
basis;  that  in  some  instances  higher  rates  apply  in  Indiana  than  in 
the  Illinois  district;  and  that  in  others  the  rates  from  Indiana  points 
to  Illinois  points  are  on  a  lower  basis  than  between  points  in  the 
Illinois  district.  The  record  indicates  that  some  revision  of  the  rates 
is  probably  necessary  both  in  the  Hlmois  district  and  in  Indiana,  but 
does  not  justify  a  recommendation  that  the  increases  proposed 
should  be  made. 

Shells,  Crushed. 

It  is  proposed  to  cancel  the  commodity  rates  on  crushed  shells 
and  substitute  sixth-class  rates  under  the  Disque  scale  and  the 
official  classification.  The  article  is  rated  tenth  class  in  the  Illinois 
and  class  E  in  the  western  classifications.  The  increases  proposed 
would  result  in  rates  from  Muscatine,  Iowa,  to  St.  Louis,  Mo.,  higher 
than  from  New  Orleans,  La.,  to  St.  Louis;  and  from  Muscatine  to 
Chicago  higher  than  from  Washington,  Iowa,  to  Chicago.  The  latter 
is  an  illustration  of  the  many  fourth  section  departures  which  would 
result  from  the  changes  proposed.  No  competition  is  shown  to  exist 
between  the  Mississippi  River  cities  and  points  in  Indiana,  and  the 
Indiana  producers  are  not  complaining  of  the  adjustment.  They 
distribute  principally  withm  Indiana. 

We  do  not  recommend  the  changes  proposed  on  crushed  shells  in 

carloads. 

Sto-es. 

There  is  no  specific  reference  to  stoves  in  the  list  of  proposed 
changes,  but  since  the  parties  have  proceeded  upon  the  apparent 
assumption  that  it  is  proposed  to  cancel  commodity  rates  on  stoves 
and  related  articles,  in  carloads,  between  points  in  the  Illinois  dis- 
trict and  to  substitute  therefor  fifth-class  rates,  subject  to  official 
classification,  we  shall  consider  them. 

Quincy,  HI.,  Detroit,  Mich.,  and  Toledo,  Ohio,  are  large  centers 
for  the  manufacture  of  stoves;  there  are  commodity  rates  from 
Detroit  and  Toledo  to  points  in  Illinois  as  well  as  Indiana  and  Ohio, 
and  the  cancellation  of  commodity  rates  from  the  Illinois  district 
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points  would  give  an  advantage  to  manufacturers  at  Detroit  and 
Toledo. 

The  rates  applying  in  central  territory  were  increased  15  per  cent, 
but  such  advance  was  not  applied  within  the  Illmois  district. 

With  the  exception  of  the  showing  that  there  are  commodity 
rates  applying  between  points  in  the  Illinois  district  and  no  com- 
modity rates  from  Indiana  points,  the  record  does  not  establish  that 
there  is  any  undue  prejudice  against  Indiana  manufacturers  in  the 
rates  for  the  transportation  of  stoves  in  carloads. 

While  some  increase  in  certain  commodity  rates  on  stoves  applying 
within  the  Illinois  district  would  seem  to  be  proper,  the  record  is  not 
sufficient  to  warrant  a  recommendation  that  they  be  canceled. 

With  respect  to  a  relatively  small  nvmber  of  articles,  the  commodity 
rates  in  the  Illinois  district  are  shown  to  be  imduly  prejudicial 
against  Indiana;  but,  upon  this  record  as  a  whole,  the  same  can  not 
be  said  with  respect  to  the  general  commodity  rate  structure  through- 
out this  district.  Each  commodity  should  be  carefully  studied  and 
dealt  with  in  the  light  of  its  own  peculiar  facts  and  circumstances. 
It  is  recommended  that  a  review  of  particular  commodity  rate 
structures  be  made  in  order  to  remove  discriminations  which  now 
exist  or  may  arise  from  any  readjustments  growing  out  of  our  recom- 
mendations in  this  proceeding. 
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Appendix  No.  1. 
Comparing  official  and  lUinoU  damjicationt, 

LESS  THAN  CARLOADS. 


Number 
of  ratings. 

Illinois  classification. 

Ratings. 

Higher. 
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Lower. 
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40 

101 

44 

606 

634 

73 
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392 
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26 
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27 

02 
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223 

505 

177 
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125 

178 

15 
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26 

D-1 

305 

li  times  1 

S21 

1}t|m^5tl .-,..-,. .   .,.   .,.   .   , 

61 

1,952 
1,152 

67B 

2 

589 

R-25 

215 

3 

1,183 

610 

R-26 

310 

4 

811 
37 

32 

5 

Total 

10,841 
100 

1,924 
17.75 

5,700 
52.58 

3  217 

Percent 

29.67 

CARLOADS. 
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1 

1 

4 

51 

322 

48 

405 

124 

885 
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509 

1 

Uofl 

1 

100  Der  cent  ofl 

1 

14 
110 

9 

1 

2 
5 
1 

19 

45 

153 

364 

119 

35 

207 

R-25 

47 

227 

159 

R-26 

79 

423 

1,202 

73 

300 

5 

720 

317 

4,636 
100 

709 
15.29 

2,051 
44.24 

1  87ft 

Percent 

40.47 

OrAT")  tAtftI  ..,„„,, , . , , 

15,477 
100 

2,633 
17 

7,751 
50.06 
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32.92 
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No.  8635. 
CAPE  GIRARDEAU  PORTLAND  CEMENT  COMPANY 

V. 

ST.  LOUIS  &  SAN  FRANCISCO  RAILROAD  COMPANY, 

DIRECTOR  GENERAL,  ET  AL. 


Submitted  November  ,9,  191H.     Devilled  October  29,  1919. 


Itopnrntion  awarded  on  various  carload  shipments  of  cement  from  Cape  Girar- 
deau, Mo.,  to  certain  points  in  southern  Illinois. 

George  B.  Webster^  John  R>  Walker^  and  Claude  W.  Owen  for 
complainant. 

Thomas  Bond^  G.  P.  Stewart^  R.  Walton  Moore^  and  Willis  H. 
Fowle  for  defendants. 

R,  Walton  Moore  for  Director  General  of  Railroads. 

Report  of  the  Commission. 

Division  3,  Commissioners  Clark,  Hall,  and  Eastman. 

By  Division  3 : 

Complainant  is  a  corporation  engaged  in  the  manufacture  of 
cement  at  Cape  Girardeau,  Mo.  By  complaint  filed  February  8, 
1916,  it  alleges  that  the  combination  rates  assessed  on  various  car- 
loads of  cement  shipped  from  Cape  Girardeau  to  certain  points  on 
defendants'  lines  in  southern  Illinois  between  March  25  and  October 
30,  1915,  both  inclusive,  were  unreasonable  and  unduly  prejudicial. 
Reparation  is  asked.  Subsequent  to  the  hearing  a  supplemental 
complaint  was  filed,  making  the  Director  General  of  Railroads  a 
party  defendant.    No  further  hearing  was  asked  or  had. 

In  Cape  Girardeau  Portland  Cement  Co,  v.  St.  L.  <&  S.  F.  R.  R. 
Co,^  35  I.  C.  C,  109,  decided  July  1, 1915,  we  found  that  the  combina- 
tion rates  applicable  over  the  defendants'  lines  on  cement,  in  car- 
loads, from  Cape  Girardeau  to  the  destinations  here  in  question  and 
to  other  points  in  southern  Illinois,  including  Eldorado,  were  un- 
reasonable and  unjustly  discriminatory  and  the  defendants  were 
required  to  establish  on  or  before  November  1,  1915,  joint  rates  not 
in  excess  of  78  per  cent  of  the  combination  rates  from  and  to  the 
same  points  in  effect  when  the  case  was  decided.  All  but  nine  of 
the  shipments  on  which  reparation  is  asked  moved  over  the  lines  of 
defendants  named  in  that  proceeding.  The  excepted  shipments  moved 
over  the  lines  of  said  defendants  to  Eldorado  and  thence  to  destina- 
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tion  over  the  line  of  the  Southern  Illinois  Railway  &  Power  Com- 

ft. 

pany,  not  a  party  defendant  in  the  former  proceeding,  the  rates  as- 
sessed being  made  on  the  Eldorado  combination.  Complainant  base 
its  claim  for  reparation  upon  the  finding  of  unreasonableness  in  the 
former  proceeding.  The  evidence  introduced  in  its  behalf  in  the 
present  case  shows  that  the  charges  on  the  shipments  on  which 
reparation  is  asked  were  paid  and  borne  by  it,  and  that  it  suffered 
an  actual  loss  on  each  shipment  in  the  amount  by  which  the  charges 
collected  exceeded  those  which  would  have  accrued  under  the  pre- 
scribed rates. 

No  evidence  was  offered  for  defendants,  who  rely  upon  the  ruling 
and  previous  findings  of  the  Commission.  They  urge,  among  other 
things,  that  in  the  former  proceeding  the  rates  assailed  were  not 
found  unreasonable  per  se^  but  relatively,  and  that  more  substantitl 
proof  of  damage  is  required  than  is  here  presented ;  and  that  in  any 
event  no  reparation  should  be  awarded  as  it  was  not  prajred  for  in 
the  former  proceeding  as  required  by  our  Rules  of  Practice. 

These  contentions  are  not  well  founded.  All  but  one  of  the  ship- 
ments moved  after  the  date  of  submission  of  the  case,  and  that  one 
was  made  after  hearing  and  filing  of  the  bi  iefs.  Under  the  circum- 
stances, we  think  this  case  comes  within  the  exception  of  that  part  of 
rule  III  of  the  Rules  of  Practice  reading: 

Except  under  unusual  circumstances,  and  for  good  cause  shown,  reparatkM 
will  not  be  awarded  unless  speciflcally  prayed  for  In  the  complaint  or  in  ifi 
amendment  then»to  filed  before  the  submission  of  the  case. 

While  we  made  no  specific  finding  as  to  the  unreasonableness  of 
the  rates  in  the  past,  our  repoil  shows  that  it  was  based  upon,  and 
defendants'  evidence  in  justification  of  the  rates* assailed  was  limited 
to,  facts  which  existed  at  the  time  the  shipments  moved  and  prior 
thereto.  AVe  can  not  agree  that  the  rates  assailed  were  not  found 
unreasonable  per  se^  for  in  our  report  we  said  that  "  the  combination 
rates  assailed  are  clearly  unjustly  discriminatory  and  unreasonable.'' 
It  is  clear  from  an  examination  of  the  record  that  the  finding  of 
unreasonableness  was  made  advisedly,  and  we  now  see  no  reason  to 
doubt  the  soundness  thereof.  AVe  are  convinced  that  the  rates 
assailed,  including  the  rate  to  Eldorado  assessed  on  the  nine  ship- 
ments to  destinations  on  the  line  of  the  Southern  Illinois  Railway  i 
Power  Company,  were  unreasonable  and  so  find. 

We  further  find  that  complainant  tnade  the  shipments  as  described 
and  paid  and  bore  the  charges  thereon;  that  it  has  been  damaged  to 
the  extent  of  the  difference  between  the  charges  assesseil  and  those 
that  would  have  accrued  on  the  basis  of  the  rates  found  reasonable  in 
Cape  Girardeau  Portland  Cement  Co.  v.  St.  L.  cf*  5.  F.  R.  R.  Co^ 
supra;  and  that  it  is  entitled  to  reparation,  with  interest.    The 
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exact  amount  of  reparation  due  can  not  be  determined  upop  this 
record,  and  complainant  should  prepare  a  statement  showing  the 
details  of  the  shipments  in  accordance  with  rule  V  of  the  Rules  of 
Practice,  which  statement  should  be  submitted  to  defendants  for 
verification.  Upon  receipt  of  a  statement  so  prepared  and  verified, 
we  will  consider  the  entry  of  an  order  awarding  reparation. 

Hall,  Commissioner^  dissenting: 

Complainant  alleges  that  the  combination  rates  assessed  on  its  ship- 
ments made  between  March  25  and  October  30,  1915,  were  unreason- 
able and  unduly  prejudicial.  No  evidence  of  or  bearing  on  the 
reasonableness  of  rates  was  introduced  in  this  case.  Complainant 
relies  upon  our  finding  of  unreasonableness  in  Cape  Girardeau  Port- 
land Cement  Co.  v.  St.  L.  &  S.  F.  R.  R.  Co.,  35  I.  C.  C,  109,  decided 
July  1,  1915.  Our  report  there  dealt  with  four  complaints  filed  by 
this  complainant  in  July  and  August,  1914,  assailing  rates  on  cement 
from  Cape  Girardeau  to  points  in  southern  Arkansas,  Louisiana,  Mis- 
sissippi, western  Kentucky,  western  Tennessee,  and  southern  Illinois, 
alleging  that  they  were  unreasonable  and  unjustly  discriminatory  in 
comparison  with  rates  maintained  from  specified  competing  points. 
Of  these  complaints  that  docketed  as  Sub-No.  2  assailed  the  combina- 
tion rates  to  points  in  southern  Illinois  as  compared  with  the  rates 
from  St.  Louis  and  Hannibal,  Mo.,  La  Salle,  111.,  and  Buffington  and 
Mitchell,  Ind.,  and  was  discussed  on  pages  123-127  of  that  report. 

Upon  argument  in  that  case  counsel  for  complainant  said,  speaking 
of  rates  to  the  southwest: 

But  we  are  not  emphasizing  the  unreasonableness  of  the  rates.  We  are  not 
asking  the  Commission  to  prescribe  a  scale  of  rates  from  Cape  Girardeau,  or 
from  all  those  points  in  the  southwest,  because  we  do  not  feel  the  Commission 
has  the  data  before  it  to  proscribe  any  such  basis,  nor  do  we  feel  we  are  able 
to  give  the  Conmilssion  the  data  that  would  enable  It  to  prescribe  a  rate  or  a 
scale  of  rates  for  this  entire  territory. 

This  Is  a  very  large  question,  and  it  seems  to  us,  in  such  an  undertaking, 
that  all  of  the  cement  plants  west  of  the  Mississippi  River  should  be  heard,  and 
that  the  whole  question  of  the  commercial  and  transportation  features  of  this 
commodity  should  be  gone  Into;  so  we  are  asking  now  for  a  relationship  in 
rates. 

and  again,  speaking  of  the  rates  to  southern  Illinois: 

We  want  joint  through  rates  which  are  less  than  the  sum  of  the  locals,  and 
which  win  bear  a  proper  relationship  to  the  rates  obtaining  from  the  other 
points  that  are  indicated  on  this  map. 

No  reparation  was  sought  in  Sub-No.  2.  Complainant  manufac- 
tures cement  at  Gulf  Junction,  Mo.,  2  miles  south  of  Cape  Girardeau 
on  the  Frisco.  A  joint  rate  of  7  cents  was  maintained  from  Gulf 
Junction  to  Murphysboro,  111.,  on  the  Iron  Mountain  and  Mobile  & 
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Ohio,  which  was  78  per  cent  of  the  combination  rate  of  8.9  cents  from 
Cape  Girardeau  to  Murphysboro.  That  also  was  the  percentage  rela- 
tion of  the  joint  rate  from  St.  Louis  and  the  combination  rate  from 
Cape  Girardeau  to  Herrin,  111.  The  hauls  from  Cape  Girardeau  were 
three-line  hauls  as  against  one  and  two  line  hauls  from  Hannibal, 
La  Salle,  Mitchell,  and  St.  Louis.  We  made  no  finding  as  to  rates  in 
the  past.  We  said,  "  The  combination  rates  assailed  are  clearly  un- 
justly discriminatory  and  unreasonable.  Cape  Girardeau  is  entitled 
to  through  routes  and  joint  rates  to  all  of  the  points  involved  in 
southern  Illinois,"  and  we  required  the  defendant  carriers  to  estab- 
lish joint  rates  from  Cape  Girardeau  to  points  in  a  designated  portion 
of  southern  Illinois  not  in  excess  of  78  per  cent  of  the  then  combination 
rates.    Our  order  to  that  effect  was  made  effective  November  1, 1915. 

All  but  one  of  the  shipments  on  which  reparation  is  now  asked 
in  the  present  case  moved  after  the  date  of  submission  of  the  former 
case,  in  which  our  report  is  now  construed  as  finding  that  the  com- 
bination rates  were  unreasonable  in  and  of  themselves.  What  con- 
struction is  to  be  placed  upon  the  terms  "  unjustly  discriminatory 
and  unreasonable"?  "Unjust  discrimination"  is  defined  and  de- 
clared unlawful  in  section  2  of  the  act  to  regulate  commerce.  No 
violation  of  that  section  has  been  made  to  appear.  The  distinction 
in  statutory  terminology  between  sections  2  and  3  of  the  act  has 
not  always  been  observed  in  proceedings  before  us.  Section  3 
declares  it  unlawful  for  any  common  carrier  subject  to  the  act  to  give 
any  "undue  or  imreasonable "  preference  or  advantage  to  any  par- 
ticular person,  locality,  or  description  of  traffic,  or  to  subject  any 
particular  person,  locality,  or  description  of  traffic  to  any  "  undue 
or  unreasonable  "  prejudice  or  disadvantage. 

We  did  not  require  the  combination  rates  to  be  reduced  to  a  rea- 
sonable maximum.  We  found  Cape  Girardeau  entitled  to  through 
routes  and  joint  rates,  and  required  the  carriers  to  establish  joint 
rates  not  in  excess  of  78  per  cent  of  the  then  combination  rates. 
If  we  had  made  that  a  percentage  of  the  contemporaneous  combina- 
tion rates  our  finding  and  requirement  would  have  been  under  section 
3  beyond  question.  In  view  of  the  position  taken  by  counsel  for 
complainant  there  was  reason  for  confining  our  percentage  require- 
ment to  the  then  existing  combination,  and  this  caution  has  been 
abundantly  justified  by  our  subsequent  study  and  the  subsequent 
history  of  cement  rates. 

It  seems  to  me  entirely  plain  that  we  were  dealing,  as  we  said  and 
as  complainant's  counsel  said,  with  rate  relationships.  The  majority 
report  now  says : 

We  can  not  agree  that  the  rates  assailed  were  not  found  unreasonable  per  «e, 
for  in  our  report  we  said  that  **  the  combination  rates  assailed  are  clearly  un- 
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Justly  discriminatory  and  unreasdtiable."  It  is  clear  from  an  examination  of 
tlie  record  tliat  the  finding  of  unreasonableness  was  made  advisedly  and  we  now 
see  no  reason  to  doubt  the  soundness  thereof. 

In  our  report  we  cited  rates  from  complainant's  mill  which  yielded 
1.81  cents  and  1.53  cents  per  ton-mile  for  77  miles  and  98  miles,  re- 
spectively, as  compared  with  a  yield  of  6.28  mills  per  ton-mile  for  an 
average  haul  of  98  miles  in  the  territory  concerned  in  The  Five  Per 
Cent  Case^  31 1.  C.  C,  351 ;  32  I.  C.  C,  325,  and  found,  as  stated,  that 
the  rates  in  controversy  were  unjustly  discriminatory  and  unreason- 
able. 

But  the  ton-mile  yield  of  1.81  cents  here  cited  is  slightly  less  than 
the  yield  of  the  joint  rate  required  by  that  report  to  be  established 
from  Cape  -Girardeau  to  Murphysboro,  75  miles,  and  by  the  same 
report  and  order  we  prescribed  a  joint  rate  to  Fort  Gage,  79  miles, 
which  would  yiel'd  2.23  cents  per  ton-mile.  Another  rate  there  pre- 
scribed was  7.3  cents  to  Carbondale,  97  miles,  yielding  1.50  cents  per 
ton-mile.  It  is  manifest  that  the  ton-mile  revenue  was  not  a  con- 
trolling factor,  if  indeed  a  contributing  factor,  in  the  conclusion 
reached. 

We  properly  required  the  establishment  of  through  routes  and 
joint  rates  from  Cape  Girardeau,  although  it  is  not  altogether  ap- 
parent why  complainant,  having  the  joint  rate  from  its  plant,  needed 
another  joint  rate  from  a  point  2  miles  from  the  plant.  We  properly 
required  the  joint  rates  to  be  somewhat  less  than  the  aggregate  of  the 
intermediates.  We  properly  allowed  the  carriers  a  reasonable  time 
within  which  to  establish  these  joint  rates.  In  the  absence  of  any 
evidence  in  the  former  record  or  in  this  that  the  combination  rates 
obtaining  in  the  meantime  were  unreasonable  in  and  of  themselves  or 
that  complainant  has  been  prejudiced  or  damaged  by  their  applica- 
tion I  do  not  find  that  it  has  established  its  claim  for  reparation ;  and 
dissent  from  the  award  made  by  the  majority  report. 
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No.  10238. 
NEW  BEDFORD  BOARD  OF  COMMERCE 

V. 

DIRECTOR  GENERAL  AND  NEW  YORK,  NEW  HAVEN  4 

HARTFORD  RAILROAD  COMPANY. 


Submitted  June  5,  1919.    Decided  October  2^,  1919. 


Rates  for  the  transportation  of  coal  In  carloads  from  wharves  at  New  Bedford, 
Mass.,  to  the  plant  of  the  New  Bedford  Extractor  Company,  at  New  Bed- 
ford, In  effect  on  and  after  June  25,  1918,  found  unreasonable.  Rates 
which  shall  not  exceed  by  more  than  5  cents  per  long  ton  the  rates  con- 
temporaneously charged  on  coal  switched  from  the  wharves  to  points  within 
the  New  Bedford  switching  district  prescribed  as  a  reasonable  basis  for 
the  future.     Reparation  awarded. 

E.  F.  Rowe  and  Mason  Manghwm  for  complainant. 

F.  A.  Famham  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 

Daniels,  Commissioner: 

This  complaint,  filed  August  21,  1918,  by  an  incorporated  asso- 
ciation representing  New  Bedford,  Mass.,  interests,  for  and  in  behalf 
of  the  New  Bedford  Extractor  Company,  a  corporation  engaged  in 
the  reduction  of  garbage,  and  hereinafter  referred  to  as  the  com- 
plainant, attacks  the  rate  for  the  transportation  of  coal,  in  car- 
loads, from  the  wharves  at  New  Bedford  to  the  complainant's  plant 
A  report  by  the  examiner  who  heard  the  testimony  was  served  on 
the  parties,  exceptions  thereto  were  filed  by  complainant,  and  oral 
argument  has  been  had  thereon.  The  coal  originates  in  Virginia 
and  West  Virginia  and  is  shipped  by  rail  and  ocean  to  New  Bed- 
ford, where  it  is  unloaded  from  vessels  to  cars  at  the  docks  of  the 
fuel  companies  and  hauled  by  the  New  York,  New  Haven  &  Hart- 
ford Railroad  Company,  hereinafter  called  the  defendant,  to  point 
of  unloading.  Defendant's  main  line  from  New  Bedford  extends 
northward  toward  Boston,  but  at  a  point  about  1^  miles  from  the 
dock  a  spur  or  branch,  known  as  the  Watuppa  branch,  extends  west- 
ward to  Watuppa,  a  station  within  the  corporate  limits  of  the  city 
of  Fall  River,  Mass.  Complainant's  plant  is  situated  on  this 
branch,  about  li  miles  from  the  junction  with  the  main  line,  and 
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about  2f  miles  from  the  dock.  It  is  within  the  city  limits  of  New 
Bedford,  but  about  3,100  feet  beyond  the  switching  limits.  A 
blanket  rate  is  applied  on  coal  from  New  Bedford  to  all  points  on 
the  Watuppa  branch  beyond  the  New  Bedford  switching  limits. 
Prior  to  July  1,  1917,  this  rate  was  35  cents  per  long  ton.  On  that 
date  it  was  increased  to  40  cents,  in  connection  with  general  increases 
on  bituminous  coal  in  the  east,  and  on  June  25,  1918,  was  further 
increased  to  70  cents  per  long  ton,  under  General  Order  No.  28  of 
the  Director  General  of  Railroads.  Effective  October  21,  1918,  the 
rate  was  reduced  to  the  present  basis  of  55  cents  per  long  ton,  under 
authority  of  the  Director  General.  The  complaint  alleges  in  sub- 
stance that  these  rates  as  applied  to  complainant's  shipments  were 
and  are  unreasonable,  unjustly  discriminatory,  and  unduly  prejudi- 
cial in  comparison  with  the  rate  contemporaneously  charged  for 
switching  coal  from  the  wharves  to  points  within  the  New  Bedford 
switching  district.  The  latter  rate,  prior  to  June  25,  1918,  was  30 
cents  per  long  ton.  On  that  date  it  was  increased  by  30  cents  under 
General  Order  No.  28,  but  was  reduced,  effective  December  7,  1918. 
to  40  cents  per  long  ton,  which  is  the  present  rate.  Complainant's 
contention  is  that  its  plant  should  be  given  the  New  Bedford  switch- 
ing rate.    Reparation  is  asked. 

The  industry  nearest  complainant's  plant  is  the  factory  of  the 
Continental  Wood  Screw  Company,  which  is  about  3,100  feet  distant 
and  an  equal  distance  from  the  junction  of  the  Watuppa  branch  with 
the  main  line.  It  is  served  by  defendant's  switching  engines  and  is 
given  the  switching  rates.  The  New  Bedford  switching  district  is 
not  defined  by  tariff  nor  was  its  boundary  on  the  Watuppa  branch 
marked  in  any  manner  at  the  time  of  hearing,  but  according  to 
defendant's  testimony  it  has  long  been  considered  to  be  approximately 
at  the  present  location  of  the  screw  factory,  which  has  been  built  only 
about  a  year.  A  tariff  should  inform  the  public  definitely  and 
clearly  as  to  the  application  of  the  rates  named  therein.  If  it  fails 
to  give  the  territorial  boundaries  of  a  switching  district  or  to  specify 
the  industries  to  which. rates  apply,  the  switching  limits  should  at 
least  be  plainly  indicated  by  appropriate  markings.  Defendant 
should  at  once  remedy  the  defect  at  New  Bedford,  if  it  has  not 
already  done  so. 

The  grade  ascends  sharply  from  the  main  line  to  and  just  beyond 
the  screw  factory,  and  defendant  asserts  that  the  switching  to  and 
from  that  industry  can  be  more  economically  performed  by  switcli- 
ing  engines  than  by  road  engines,  owing  to  the  difficulty  of  stopping 
trains  on  the  grade.  It  also  makes  the  point  that  the  switching  dis- 
trict necessarily  includes  soifhe  trackage  on  the  Watuppa  branch,  on 
which  the  switching  engines  and  their  loads  may  enter  for  the  pur- 
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pose  of  clearing  the  main  line.  To  the  westward,  beyond  the  screw 
factory,  the  grade  again  descends,  and  complainant's  plant  is  in  a 
depression  between  two  ascending  grades,  which  the  road  trains  find 
some  difficulty  in  surmounting.  In  view  of  the  latter  circumstance, 
complainant  reasons  that  its  switching  also  could  be  performed  more 
economically  by  switching  engines  than  by  road  engines.  The  aver- 
age loading  of  complainant's  coal  is  about  40  tons  per  car.  In  volume 
the  shipments  average  about  five  carloads  per  month.  The  cai^s  in 
which  coal  is  received  are  returned  empty. 

Defendant  alleges  that  the  rates  under  attack  are  less  than  could 
reasonably  be  charged.  It  states  that  the  rate  to  Watuppa,  which 
also  applied  at  intermediate  points,  including  complainant's  plant, 
was  fixed  to  meet  the  competition  of  water-borne  coal  delivered  by 
truck  from  the  docks  at  Fall  River.  It  also  points  to  the  fact  that 
the  rate  on  coal  from  New  Bedford  to  Acushnet,  a  point  on  the  main 
line  about  the  same  distance  from  the  wharves  as  is  complainant's 
plant,  is  75  cents  per  long  ton,  as  compared  with  complainant's  rate 
of  55  cents.  Acushnet  is  also  within  the  New  Bedford  city  limits, 
but  beyond  the  switching  limits.  The  comparison  loses  force  when 
it  is  stated  that  the  rate  to  Acushnet  is  a  blanket  rate,  applying  over 
a  distance  of  more  than  20  miles  from  New  Bedford.  However,  it 
does  not  appear  that  there  are  any  shipments  of  coal  from  the 
wharves  either  to  Acushnet  or  to  the  plant  of  the  Continental  Wood 
Screw  Company.  According  to  a  statement  filed  subsequent  to  the 
hearing,  no  coal  whatever,  other  than  complainant's,  was  switched 
from  the  wharves  to  any  point  in  New  Bedford  during  the  year  1917. 
Complainant  has  not  shown  that  it  has  been  damaged  by  reason  of 
the  alleged  undue  prejudice. 

Based  upon  loading  of  40  tons,  the  various  rates  charged  com- 
plainant during  the  period  involved  yielded  revenue  of  $14,  $16,  $28, 
and  $22  per  car.  Similar  shipments  delivered  within  the  switching 
district  would  have  earned,  under  the  successive  rates  in  effect  during 
the  same  period,  $12,  $24,  and  $16  per  car. 

Carriers  are  within  their  rights  in  establishing  reasonable  terri- 
torial limits  for  the  operation  of  their  switching  engines  and  in  giv- 
ing industries  within  those  limits  the  benefit  of  any  resulting  econo- 
mies. Charges  to  points  without  the  switching  limits  may  not  only 
be  higher  for  the  greater  distance,  but  for  the  different  character  of 
service,  where  more  expensive.'  Such  charges  should  not,  however, 
exceed  what  is  sufficient  properly  to  recompense  the  carrier  for  the 
extra  service  rendered.  There  have  been  several  cases  before  the 
Commission  in  which  we  have  considered  situations  similar  to  the 
one  now  before  us.  In  Gilmore  v.  C,  rf  N,  W,  Ry,  Co.^  25  I.  C.  C, 
403,  we  held  that  rates  on  coal  to  Kavenswood,  111.,  a  i)oint  located 
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about  li  miles  outside  the  switching  limits  of  Chicago,  should  not 
exceed  by  more  than  5  cents  per  ton  the  rates  to  Bose  Hill,  a  point 
just  inside  the  switching  limits.  A  similar  finding  was  made  in 
Switching  Charges  on  Coal  cmd  Coke^  32  I.  C.  C,  444,  as  to  points 
located  2  and  2.7  miles  outside  the  Chicago  switching  district. 

Upon  consideration  of  all  the  facts  and  circumstances  involved, 
we  are  of  opinion  and  find  that  the  rate  maintained  by  defendants 
on  coal  from  the  wharves  at  New  Bedford  to  complainant's  plant, 
subsequent  to  June  24, 1918,  has  been  unreasonable  to  the  extent  that 
it  has  exceeded  45  cents  per  long  ton.  This  is  5  cents  per  long  ton 
higher  than  the  rate  established  by  the  Director  General  on  De- 
cember 7,  1918,  as  a  proper  charge  for  switching  coal  from  the 
wharves  to  points  within  the  switching  district.  We  are  further  of 
opinion  and  find  that  rates  on  coal  from  the  wharves  at  New  Bed- 
ford to  complainant's  plant  should  not  for  the  future  exceed  by 
more  than  5  cents  per  long  ton  the  rates  contemporaneously  main- 
tained by  defendants  for  switching  coal  from  the  wharves  to  points 
within  the  switching  district.  The  movement  of  coal  from  the 
wharves  to  complainant's  plant  is  wholly  within  the  state  of  Massa- 
chusetts, and  the  record  does  not  contain  sufficient  information  with 
regard  to  the  water  movement  of  the  coal  to  enable  us  to  determine 
our  jurisdiction  over  the  movements  prior  to  the  time  we  were  given 
jurisdiction  under  the  federal  control  act.  As  before  stated,  the 
rates  attacked  had  been  increased  by  order  of  the  Director  General 
on  June  25,  1918,  and  imder  the  federal  control  act  the  rates  so 
initiated  are  subject  to  our  jurisdiction.  We  have,  therefore,  con- 
fined our  finding  to  the  period  subsequent  to  June  24,  1918.  A 
statement  of  the  shipments  made  on  and  after  June  25,  1918,  and  up 
to  August  17, 1918,  the  date  of  filing  of  the  complaint,  together  with 
the  dates  on  which  payment  of  charges  was  made,  should  be  sub- 
mitted in  accordance  with  rule  V  of  our  Eules  of  Practice.  Upon 
receipt  of  such  a  statement  the  entry  of  a  reparation  order  will  be 

considered. 
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No.  10320. 
SWIFT  &  COMPANY 

V. 

DIRECTOR  GENERAL, 


Submitted  March  28,  1919.    Decided  October  21,  1919. 


Rate  of  15.5  cents  per  100  pounds  on  stable  manure,  in  carloads,  from  Gamp 
Sherman,  Ohio,  to  Parma,  Ohio,  found  to  have  been  unreasonable  to  the 
extent  that  it  exceeded  12  cents  per  100  pounds.    Reparation  awarded. 

R.  D.  Rynder  for  complainant. 

R.  Walton  Moore^  A,  P,  Humhurg^  Morrison  R.  Waite^  and  WU- 
liam  A,  Eggers  for  defendant. 

Report  of  the  Commission. 

Dn^isioN  3,  Commissioners  Hall,  Daniels,  and  Eastman. 
By  Division  3: 

By  complaint  filed  November  11,  1918,  complainant  alleges  that 
the  rate  of  15.5  cents  per  100  pounds  charged  for  the  transportation 
of  43  carloads  of  manure  between  June  25,  1918,  and  September  16, 
1918,  inclusive,  from  Camp  Sherman,  Ohio,  to  Parma,  Ohio,  was 
unjust  and  unreasonable,  in  violation  of  section  10  of  the  federal 
control  act,  to  the  extent  that  it  exceeded  12  cents  per  100  pounds; 
and  prays  reparation  accordingly.  Rates  hereinafter  stated  are  in 
cents  per  100  pounds. 

Camp  Sherman  is  an  army  cantonment  located  within  the  switch- 
ing limits  of  Chillicothe,  Ohio,  served  by  the  Baltimore  &  Ohio  Rail- 
road, and  was  opened  in  September,  1917.  Shortly  thereafter  the 
authorities  at  the  camp  agreed,  in  order  to  dispose  of  the  accumu- 
lating stable  manure,  which  could  not  be  used  locally,  to  load  it  on  cars 
gratis.  There  were  no  commodity  rates  for  its  transportation  from 
Camp  Sherman,  and  in  the  absence  thereof  the  sixth-class  rates  were 
applicable.  The  sixth-class  rate  over  the  Baltimore  &  Ohio  to  Parma, 
which  is  within  the  switching  limits  of  Cleveland,  Ohio,  was  12.5  cents, 
minimum  30,000  pounds.  While  stable  manure  generally  moves 
in  central  freight  association  territory  in  carloads  at  rates  lower 
than  sixth  class  it  was  thought  that,  as  the  only  cost  to  the  purchaser 
would  be  the  freight  charges,  it  would  move  at  full  sixth-class  rates. 
The  effort  to  stimulate  a  general  movement  on  that  basis  failing, 
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couimodity  rates  based  on  60  per  cent  of  the  sixth-class  rates  were 
established  November  21,  1917,  to  near-by  points  on  the  Baltimore  & 
Ohio,  the  farthest  point  being  Zanesville,  Ohio,  a  distance  of  131 
miles  by  way  of  Washington  Court  House,  and  184  miles  by  way  of 
Ifelfre,  Ohio.  The  distance  from  Camp  Sherman  to  Parma  over 
the  intrastate  line  of  the  Baltimore  &  Ohio  by  way  of  Washington 
Court  House,  Newark,  and  Willard  is  277  miles.  It  is  explained  that 
60  per  cent  of  the  sixth-class  rate  was  applied  for  the  reason  that  it 
w^as  the  basis  applicable  on  agricultural  limestone,  which  is  also  used 
to  improve  the  soil. 

On  June  8,  1918,  complainant  contracted  to  purchase  all  of  the 
manure  produced  at  Camp  Sherman  for  a  period  of  one  year  at  a 
price  of  $10  per  car,  f .  o.  b.  point  of  origin.  Prior  thereto,  on  May 
17, 1918,  and  on  several  later  occasions,  it  asked  for  the  establishment 
of  a  commodity  rate  on  manure  in  carloads  from  Camp  Sherman  to 
Parma  lower  than  the  sixth-class  rate  of  12.5  cents,  insisting  that  the 
application  of  the  sixth-class  rate  on  this  traffic  was  unreasonable. 

On  June  25,  1918,  following  General  Order  No.  28  of  the  Director 
General  of  Eailroads,  the  sixth-class  rate  was  increased  25  per  cent  to 
15.5  cents,  ^ter  some  correspondence,  on  September  16,  1918,  the 
present  commodity  rate  of  12  cents,  minimum  40,000  pounds,  was  es- 
tablished. This  rate,  which  applies  locally  over  the  Baltimore  & 
Ohio  either  by  way  of  its  intrastate  route  or  through  Parkersburg, 
W.  Va.,  was  published  in  a  tariff  filed  on  short  notice,  under  authority 
of  the  Director  General,  and  it  is  admitted  that  there  was  consid- 
erable delay  in  establishing  it. 

The  shipments  were  delivered  to  the  Baltimore  &  Ohio  at  Camp 
Sherman  and  moved  from  that  place  to  Parma  during  the  period 
from  June  25,  1918,  to  September  13,  1918.  Under  General  Order 
No.  1  of  the  Director  General  the  shipper  had  no  control  over  the 
routing.  Twenty-three  of  the  shipments  moved  entirely  over  the 
Baltimore  &  Ohio  through  Parkersburg,  W.  Va.  Ten  moved  over 
the  Baltimore  &  Ohio,  Norfolk  &  Western,  and  Pennsylvania  rail- 
roads to  Warwick,  Ohio,  and  Baltimore  &  Ohio  beyond,  the  move- 
ment being  entirely  within  the  state  of  Ohio.  The  exact  route  over 
which  the  remaining  ten  shipments  moved  is  not  shown,  but  in  each 
instance  the  Baltimore  &  Ohio  was  the  initial  and  delivering  carrier. 
Charges  on  all  of  the  shipments  were  collected  at  the  applicable  sixth- 
class  rate  of  15.5  cents.    The  distance  via  Parkersburg  is  845  miles. 

The  rate  complained  of,  although  applicable  to  intrastate  as  well 
as  to  interstate  traffic,  was  initiated  by  the  President  through  the 
Director  General  of  Railroads,  and  by  section  10  of  the  federal  conti-ol 
act  the  authority  to  determine  upon  complaint  the  justness  and  rea- 
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sonableness  of  such  rate  and  to  award  reparation  on  shipments  mov- 
ing thereunder  is  vested  in  this  Commission.  Solvay  Process  Co.  v. 
Z>.,  L,  c6  ir.  R.  R.  Co.,  55  I.  C.  C,  280. 

Based  on  the  average  weight  of  complainant's  shipments,  76,661 
pounds,  the  revenue  accruing  under  the  rate  of  15.5  cents  was  $118.82 
per  car,  or  42.9  centsper  car-mile  for  the  shorter  distance  of  277  miles, 
and  34.4  cents  per  car-mile  for  a  distance  of  345  miles  via  Parkersburg. 
Based  on  a  rate  of  12  cents,  the  revenue  accruing  would  be  $91.99  per 
car,  or  33.2  cents  per  car-mile  for  277  miles  and  26.7  cents  per  car- 
mile  for  345  miles.  Exhibits  offered  in  evidence  by  complainant  indi- 
cate that  from  and  to  various  points  in  central  freight  association 
territory  the  average  rate  on  manure,  in  carloads,  is  approximately 
43  per  cent  of  sixth  class,  and  the  revenue  accruing  thereunder,  based 
on  the  average  weight  of  complainant's  shipments,  would  be  $53.50 
per  car,  or  19  cents  per  car-mile ;  that  the  rates  for  distances  from  283 
miles  to  490  miles  vary  from  5  to  9.5  cents,  the  earnings  thereunder, 
based  on  the  average  weight  of  complainant's  shipments,  ranging 
from  $38.33  to  $72.83  per  car,  from  13.5  to  14.9  cents  per  car-mile. 

The  defendant's  witness  concedes  that  under  normal  conditions, 
aside  from  the  question  of  car  supply,  taking  into  consideration  the 
rates  on  manure  elsewhere,  a  rate  from  Camp  Sherman  to  Parma 
lower  than  sixth  class,  and  probably  less  than  12  cents,  might  have 
been  established;  but  he  observes  that  there  was  a  car  shortage  and 
intimates  that  the  Baltimore  &  Ohio's  commodity  rates  less  than  the 
sixth-class  rates  were  originally  confined  to  short  distances  in  order 
that  the  cars  used  could  be  promptly  returned  for  further  loading. 
It  was  testified  that  because  of  complainant's  failure  promptly  to 
unload  some  of  the  cars  at  Parma  an  embargo  was  issued  against 
shipments  from  Camp  Sherman  to  that  place. 

Sixty  per  cent  of  the  sixth-class  rate  of  12.5  cents  in  effect  prior 
to  June  25,  1918,  would  be  7.5  cents,  and  with  the  25  per  cent  in- 
crease under  General  Order  No.  28  would  be  9.5  cents,  or  2.5  cents 
less  than  the  commodity  rate  subsequently  established  and  now  in 
effect. 

We  find  that  the  rate  complained  of  was  unreasonable  to  the  ex- 
tent that  it  exceeded  12  cents  per  100  pounds,  minimum  40,000 
pounds ;  that  complainant  made  the  shipments  as  described  and  paid 
and  bore  the  charges  thereon ;  and  that  it  was  damaged  thereby,  and 
is  entitled  to  reparation,  in  the  difference  between  the  charges  paid 
and  those  that  would  have  accrued  at  the  rate  herein  found  reason- 
able, with  interest.  Upon  the  present  record  we  are  unable  to  de- 
termine the  exact  amount  of  reparation  due.  The  complainant 
should  therefore  prepare  a  statement  showing  the  details  of  the 
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shipments  in  accordance  with  rule  V  of  the  Eules  of  Practice,  speci- 
fying the  dates  on  which  charges  were  paid,  which  statement  should 
be  presented  to  the  defendant  for  verification.  Upon  receipt  of  a 
statement  so  prepared  and  verified  we  will  consider  the  entry  of  an 
order  awarding  reparation. 


No.  10283. 
ASSOCIATED   COOPERAGE   INDUSTRIES  OF  AMERICA 

V. 

DIRECTOR  GENERAL,  ALABAMA  &  VICKSBURG 
RAILWAY  COMPANY,  ET  AL. 


Submitted  March  24,  1919.    Decided  October  16,  1919. 


Rates  and  minima  on  cooperage  stock,  in  carloads,  from  certain  eastern 
defined  territory  to  California  terminals  and  other  western  points  not 
found  unreasonable,  unduly  prejudicial,  or  otherwise  in  violation  of  the 
act  to  regulate  commerce.    Complaint  dismissed. 

George  B.  'Webster  for  complainant. 

T.  J.  Norton  and  F,  E.  Andrews  for  defendant  carriers  under 
federal  control. 

Report  of  the  Commission. 

Division  3,  Commissioners  Haix,  Daniels,  and  Eastman. 

By  Division  3: 

By  complaint  filed  October  3,  1918,  it  is  alleged  that  the  rates 
and  minima  on  hoops  (not  iron),  staves,  and  heading,  hereinafter 
termed  cooperage  stock,  in  carloads,  from  groups  C,  D,  E,  F,  G,  H, 
and  J,  to  points  taking  rate  bases  1  and  2,  as  defined  in  Countiss's 
westbound  transcontinental  freight  bureau  tariflf  I.  C.  C.  No.  1048, 
are  unreasonable  and  that  the  rates  and  minima  on  this  traffic  to 
the  same  destinations  from  groups  C,  D,  and  E  are  unduly  preju- 
dicial. Reasonable  and  nonprejudicial  rates  and  carload  minima  are 
sought.    Rates  will  be  stated  in  cents  per  100  pounds. 

The  destinations. include  the  California  terminals  and  other  west- 
em  points,  all  of  which  take  the  same  rates  on  cooperage  stock  from 
the  groups  of  origin  and  for  convenience  will  be  referred  to  as  the 
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California  terminals.  Cooperage  stock  is  produced  principally  in 
groups  D  and  E,  comprising  what  are  known  as  Chicago  and  Missis- 
sippi Kiver  territories,  respectively.  The  complaint  is  based  prin- 
cipally on  the  fact  that  lower  rates  and  carload  minima  are  applicable 
from  California  terminals  to  the  various  eastern  groups  than  in  the 
reverse  direction. 

Prior  to  March  15,  1918,  the  rates  on  cooperage  stock  to  the  Cali- 
fornia terminals  were  80  cents,  minimum  40,000  pounds,  from 
group  C,  and  75  cents,  same  minimum,  from  group  D  and  the  other 
groups  designated  above.  An  alternative  rate  of  60  cents,  minimum 
60,000  pounds,  also  applied  from  all  these  groups  of  origin,  except 
group  C  to  the  same  destination.  In  Transcontinental  Rates^  46 
I.  C.  C,  236,  the  carriers  were  denied  authority  to  maintain  west- 
bound transcontinental  commodity  rates  to  intermediate  pointa 
higher  than  to  terminal  points.  In  the  general  readjustment  of  their 
rates  following  that  proceeding  the  carriers  canceled  these  rates  on 
cooperage  stock  and  established  in  lieu  thereof,  on  March  15,  1918, 
rates  of  80  cents  from  group  C,  75  cents  from  groups  D  and  E,  and 
70  cents  from  the  groups  west  thereof,  minimum  60,000  pounds. 
These  rates,  increased  respectively  5  cents  by  the  Director  General 
of  Railroads,  are  still  in  effect. 

The  present  eastbound  rate  on  staves  and  heading  from  the  Cali- 
fornia terminals  to  the  Missouri  Biver,  group  F,  is  55  cents,  and  to 
the  Mississippi  River,  group  E,  60  cents,  niinimum  30,000  poondSi 
The  resulting  minimum  per  car  charges  of  $165  and  $180  are  con- 
trasted with  the  minimum  per  car  charges  of  $450  and  $480  based 
on  the  75  and  80  cent  rates  and  60,000  pound  minimum  now  apply- 
ing in  the  reverse  direction. 

Complainant  states  that  the  present  basis  westbound  is  such  as 
materially  to  restrict  the  movement  and  contends  that,  if  the  pres- 
ent minimum  is  reasonable,  the  rates  should  be  reduced  to  the  kvel 
of  the  alternative  rate  of  60  cents  in  effect  prior  to  March  15, 1918, 
or,  if  the  present  rates  are  reasonable,  that  the  minimum  should  not 
exceed  40,000  pounds.  It  urges  that  the  relative  adjustment  undar 
which  producers  on  the  Pacific  coast  can  reach  markets  in  Chicagp 
and  Mississippi  River  territories  at  materially  lower  charges  than 
producers  in  those  territories  can  reach  the  Pacific  coast  unduly 
prefers  the  former  and  unduly  prejudices  the  latter. 

Complainant  insists  that  cooperage  stock,  especially  coiled  elm 
hoops,  will  not  load  to  the  present  minimum  except  in  large  cax% 
but  the  evidence  in  this  respect  is  not  convincing.  An  exhibit  in- 
troduced by  it  without  objection  after  the  hearing  covering  diip- 
ments  of  cooperage  stock  from  representative  mills  in  central  and 
western  territories  to  San   Francisco  and  Fresno,  Calif.,  dnring 
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April  and  September,  1918,  shows  that  on  43  cars  the  expense-bill 
weights  ranged  from  50,500  to  93,760  pounds,  and  that  only  three 
weighed  less  than  60,000  pounds. 

Defendants  rest  their  defense  principally  upon  our  decisions  con- 
cerning lumber  rates  to  the  Pacific  coast.  In  Burgess  v.  Transconti- 
nental Freight  Bureau^  13  I.  C.  C,  668,  we  found  that  the  rate  on 
hardwood  lumber,  in  carloads,  from  Chicago  and  Chicago  points  and 
from  Mississippi  River  points  to  Pacific  coast  terminals  should  not 
exceed  75  cents,  and  that  the  westbound  rate  might  properly  be  higher 
than  the  eastbound  rate,  which  finding,  with  respect  to  the  reasonable- 
ness of  the  rates  from  points  along  and  west  of  the  Mississippi  River, 
was  reaffirmed  in  Kindelon  v.  S.  P.  Co.y  17  I.  C.  C,  251.  In  illch. 
Hardwood  Mfrs.  Asso.  v.  Trans.  Freight  Bit/reau,  22  I.  C.  C,  387,  27 
I.  C.  C,  32,  we  found  that  the  rate  from  points  in  the  southern  penin- 
sula of  Michigan  to  Pacific  coast  terminals  should  not  exceed  80  cents. 
The  applicable  minimum  in  connection  with  those  rates  was  40,000 
pounds.  Prior  to  the  publication,  effective  March  15,  1918,  of  the 
rates  with  the  higher  minimum  above  referred  to,  the  carriers  filed 
fifteenth  section  applications  requesting  authority  to  establish  those 
and  various  other  commodity  rates.  In  Transcontinental  Com- 
modity  Rates^  48  I.  C.  C,  79,  the  filing  of  the  rates  covered  by  these 
applications  was  authorized,  and  no  material  facts  bearing  upon  the 
question  of  reasonableness  are  advanced  in  support  of  complainant's 
contention  that  were  not  before  us  in  that  proceeding. 

Complainant  also  directs  attention  to  the  ton-mile  earnings  of  6.5 
and  7.7  mills  and  the  minimum  car-mile  earnings  of  19.6  and  23.1 
cents  yielded  under  present  rates  of  80  and  75  cents,  minimum  60,000 
pounds,  from  Memphis,  Tenn.,  a  group  E  point,  and  from  Dallas, 
Tex.,  a  group  H  point,  to  San  Francisco  for  distances  of  2,439  and 
1,945  miles,  respectively.  The  ton-mile  earnings  under  the  present 
80-cent  rate  from  Chicago,  a  group  D  point,  and  St.  Louis,  Mo.,  Little 
Rock,  Ark.,  and  Alexandria,  La.,  all  group  E  points,  range  from  6.5 
to  7.3  mills,  for  distances  of  from  2,194  to  2,444  miles.  In  the  Burgess 
Case^supra^  we  recognized  the  propriety  of  lower  rates  eastbound  than 
westbound  and  in  establishing  the  75-cent  rate  said:  "This  allows 
the  defendants  a  rate  one-third  higher  upon  the  western  movement 
than  we  have  established  upon  the  eastbound."  An  important  con- 
sideration in  arriving  at  this  conclusion  was  the  fact  that  the  lumber 
shipped  westbound  was  of  higher  value  than  that  shipped  eastbound. 
The  same  is  true  of  cooperage  stock.  Complainant's  witness  testi- 
fied that  the  cooperage  stock  shipped  westbound  is  made  of  a  superior 
quality  of  wood,  is  better  adapted  for  some  purposes  than  the  product 
of  the  Pacific  coast,  and  is  more  valuable.    As  bearing  on  the  east 
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respect  to  cooperage  stock  alone,  but  they  showed  that  the  carload 
weights  of  lumber  loaded  on  various  western  lines  in  September,  1918, 
averaged  as  follows: 


A.,  T.  &  S.  F.  coast  lines. . . 

Los  Angeles  &  Salt  Lake. . . 

Oregon  Short  Line 

Oregon- Washington. 

Southern  Pacific: 

North  of  Ashland,  Oreg 
South  of  Ashland 


fVura 

Average 

weight. 

PowniB. 

421 

&I,M4 

417 

68,410 

351 

51,485 

1,797 

62,189 

4,241 

61,851 

4,293 

56,896 

Defendants'  witness  was  unable  to  explain  the  relatively  low 
minimum  eastbound.  The  minima  on  cooperage  stock  from  north 
Pacific  coast  terminals  are  graduated  according  to  cubical  capaci- 
ties of  cars  and  range  from  42,500  pounds  for  cars  of  not  over 
2,100  cubic  feet  to  60,000  pounds  for  cars  of  2,951  cubic  feet  or 
over,  subject,  however,  to  the  marked  weight  capacity  of  the  car 
when  less  than  the  graduated  minima.  The  rates  are  the  same  as 
from  the  California  terminals. 

We  do  not  find  that  the  rates  attacked  are  unreasonable  or  unduly 
prejudicial,  or  that  the  westbound  minimum  is  unreasonable.  Nor, 
upon  the  evidence  submitted,  are  we  able  to  reach  the  conclusion 
that  the  spread  between  the  minima  eastbound  and  westbound 
operates  tp  the  undue  prejudice  of  the  westbound  shippers.  An 
order  will  be  entered  dismissing  the  complaint. 
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No.   10512 

CHARLES  BOLDT  PAPER  MILLS 

V. 

DIRECTOR  GENERAL. 


Submitted  May  2,  1919.    Decided   October  21,   1910. 


Tank-car  loads  of  silicate  of  soda  shipped  from  Ancor,  Ohio,  to  Red  Bank, 
Ohio,  found  to  have  been  overcharged  and  also  misrouted.  Reparation 
awarded. 

T.  J.  McLaugMin  for  complainants. 
C,  P.  Stewart  for  defendant. 

Report  of  the  Commission. 

Dn^isiON  3,  Commissioners  Hall,  Daniels,  and  Eastman. 

By  Division  3: 

Complainants,  Charles  Boldt,  Fred  W.  Schwenck,  and  Fred  S. 
Whitehead,  copartners  engaged  in  the  manufacture  of  corrugated 
boxes  and  paper-box  board  at  Red  Bank,  Ohio,  within  the  switch- 
ing limits  of  Cincinnati,  Ohio,  allege  by  -complaint  seasonably 
filed,  as  amended,  that  the  charges  collected  on  two  tank-car  loads 
of  silicate  of  soda,  shipped  in  November,  1918,  and  March,  1919,  re- 
spectively, from  Ancor,  Ohio,  to  Red  Bank  were  unreasonable 
under  section  10  of  the  federal  control  act  and  section  1  of  the  act  to 
regulate  commerce  and  ask  reparation.  Throughout  this  report  rates 
are  stated  in  cents  per  100  pounds. 

One  of  the  cars  had  been  shipped  to  Ancor  from  Fortville,  Ind., 
and  some  question  is  suggested  as  to  whether  the  movement  of  that 
car  from  Ancor  to  Red  Bank  was  part  of  the  through  movement  from 
Fortville,  but  upon  the  facts  disclosed  by  the  record  we  conclude  that 
both  shipments  were  local  from  Ancor. 

The  rate  complained  of,  although  applicable  to  intrastate  traffic, 
was  initiated  by  the  President  through  the  Director  General  of  Rail- 
roads, and  by  section  10  of  the  federal  control  act  the  authority  to 
determine  upon  complaint  the  justness  and  reasonableness  of  such 
rate  and  to  award  reparation  on  shipments  moving  thereunder  is 
vested  in  this  Commission.  Solvay  Process  Co.  v.  Z>.,  L.  <&  W.  R.  R. 
Co.,  55  I.  C.  C,  280. 
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The  shipments  weighed  in  the  aggregate  166,980  pounds  and  moved 
over  the  Norfolk  &  Western  Railroad  to  Clare,  Ohio,  and  from  that 
point  to  destination  over  the  Pittsburgh,  Cincinnati,  Chicago  &  St 
Louis  Railroad.  Silicate  of  soda  is  rated  fifth  class  in  official  classifi- 
cation and,  by  exceptions  to  the  classification,  takes  85  per  cent  of  the 
sixth-class  rate ;  and  85  per  cent  of  the  sixth-class  rate  then  applicable 
over  the  route  of  movement  would  be  8  cents.  Aggregate  charges  of 
$150.28,  exclusive  of  war  tax,  were  collected  at  a  rate  of  9  cents  then 
carried  in  defendant's  tariffs  as  a  minimum  fifth-class  rate  under  the 
following  minimum-charge  rule : 

Minimum  Class  Rates  in  Cents  Per  100  Pounds. — No  rate  shaU  be  applied  on 
any  traffic  moving  under  class  rates  lower  than  the  amount  in  cents  per  one 
hundred  pounds  for  the  respective  classes  as  shown  below  for  the  several 
Classifications. 

The  minimum  rate  on  any  article  shall  be  the  rate  for  the  class  at  which  that 
article  is  rated  in  the  Classification  shown  below  applying  in  the  territory  where 
the  shipment  moves.    ♦    ♦    • 

Where  rates  are  Governed  by  Oflficial  Classification  No.  44.    ♦    ♦    ♦ 
Classes 12      3        4      5    6    Rule  25    Rule  26 

Rates 25    21i    17    12i    9    7        ISi  13i 

******  • 

Defendants  admit  that  this  rule  has  no  application  to  specific  com- 
modity rates  and,  while  General  Order  No.  28,  of  the  Director  Gren- 
eral  of  Bailroads  directed  the  establislmient  of  such  a  rule  applicable 
to  class  traffic  and  also  directed  that  "  any  article,  on  which  excep- 
tions to  any  classification  provide  a  different  rating  than  is  shown  in 
the  classification  to  which  it  is  an  exception,  will  be  subject  to  the 
minimum  *  ♦  *  f(5r  the  class  provided  therefor  in  the  classifi- 
cation proper,"  the  rule  actually  established  by  the  defendant  car- 
riers, and  above  quoted,  can  not  be  interpreted  as  applicable  by  impli- 
cation to  ratings  provided  in  the  exception  sheet  based  on  a  percen- 
tage of  the  class  ratings.  The  legally  applicable  rate  over  the  route 
of  movement  was  8  cents  and  the  shipments  were  overcharged  $16.70. 

When  the  shipments  moved,  the  local  rate  of  the  Norfolk  &  West- 
ern Railroad  from  Ancor  to  Cincinnati  was  5.5  cents  and,  as  that  car- 
rier provided  for  the  absorption  of  the  Pittsburgh,  Cincinnati,  Chi- 
cago &  St.  Louis  Railroad's  switching  charges  at  Cincinnati,  that 
rate  applied  from  Ancor  to  Red  Bank  over  the  route  of  those  carriers 
on  traffic  interchanged  within  the  Cincinnati  switching  limits.  More- 
over, according  to  defendant's  testimony,  the  route  over  which 
that  rate  applied  is  the  normal  route  between  the  points  in  question, 
the  traffic  being  interchanged  at  Court  street,  Cincinnati.  No  junc- 
tion point  was  specified  in  the  billing  and  the  shipments  were,  there- 
fore, misrouted  by  the  Norfolk  &  Western  Railroad. 
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We  find  that  complainants  made  the  shipments  as  described  and 
paid  and  bore  the  charges  thereon  and  that  they  have  been  damaged 
to  the  extent  that  the  charges  collected  exceeded  those  which  would 
have  accrued  at  the  rate  of  5.5  cents  and  that  they  are  entitled  to 
reparation  in  the  sum  of  $58.44,  with  interest,  $16.70  of  which  amount 
is  on  account  of  illegal  charges  collected  and  $41.74  for  the  mis- 
routing. 

An  order  will  be  entered  accordingly. 


No.  10473. 

GEORGE  C.  HOLT  ET  AL.,  EECEIVERS  OF  AETNA 

EXPLOSIVES   COMPANY, 

V. 

DIRECTOR  GENERAL,  NEW  YORK,  NEW  HAVEN  & 
HARTFORD  RAILROAD  COMPANY,  ET  AL. 


Submitted  May  8,  1919,    Decided  October  24,  1919, 


Rate  of  $1,028  per  100  pounds  on  a  carload  of  high  explosives  from  South 
Windsor,  Conn.,  to  Emporium,  Pa.,  found  unreasonable  to  the  extent  that 
It  exceeded  the  Joint  first-class  rate  of  46.3  cents  contemporaneously  in 
effect  Measure  of  reasonable  maximum  rate  prescribed  for  the  future 
and  reparation  awarded. 

Wintkrop  &  Stimson  by  Edward  E,  Miller  for  complainants. 
Lucius  H.  Kentiield  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Woolley,  and  Eastman. 

By  Division  3: 

The  complainants,  George  C.  Holt  and  Benjamin  B.  Odell,  re- 
ceivers of  the  Aetna  Explosives  Company,  by  complaint  seasonably 
filed  seek  reparation  on  a  carload  of  high  explosives  shipped  July  18, 
1917,  from  South  Windsor,  Conn.,  to  Emporium,  Pa.,  alleging  that 
the  rate  charged  was  unreasonable  by  the  amount  it  exceeded  the 
joint  first-class  rate  contemporaneously  in  effect.  Rates  are  stated 
in  cents  per  100  pounds. 

The  shipment,  weighir.g  20,020  pounds,  on  which  freight  charges 
of  $273.65  were  paid,  based  upon  the  legally  applicable  combination 
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rate  of  $1,028,  composed  of  a  double  first-class  rate  of  56  cents  to  Har- 
leui  River,  N.  Y.,  a  floatage  charge  of  10  cents  from  Harlem  River  to 
Greenville  Piers,  N.  J.,  and  a  first-class  rate  of  36.8  cents  from 
Greenville  Piers  to  Emporium,  moved  over  the  lines  of  the  defend- 
ants, a  distance  of  509  miles.  The  complainants  show  that  at  the 
time  and  via  the  route  of  movement  the  joint  first-class  rate  in  effect 
was  46.3  cents,  the  same  in  amount  as  the  joint  commodity  rate  ap- 
l^licable  on  high  explosives  in  the  reverse  direction,  and,  relying 
upon  Aetna  Explosives  Co,  v.  C.  <&  E.  L  R.  R.  Co.^  52  I.  C.  C,  20 
and  cases  there  cited,  complainants  urge  that  the  joint  first-class  rate 
would  have  been  reasonable  for  this  transportation. 

Defendants  deny  that  high  explosives  should  in  all  cases  take 
first-class  rates  as  a  maximum  but  admit  that  under  the  circumstances 
here  presented  the  first-class  rate  would  have  yielded  a  reasonable 
revenue  and  stated  that  application  had  been  made  for  authority  to 
establish  that  rate  westbound.  It  appears  from  tariffs  on  file  with 
us  that  the  present  rate,  which  became  effective  August  5,  1919,  is 
$1.02,  and  that  the  joint  first-class  rate,  effective  June  25,  1918,  is  66.5 
cents. 

We  find  that  the  rate  assailed  was,  and  that  the  present  rate  is 
and  for  the  future  will  be,  unreasonable  to  the  extent  that  it  exceeded 
or  may  exceed  the  joint  first-class  rate  contemporaneously  in  effect 
from  South  Windsor  to  Emporium ;  that  the  shipment  was  made  as 
alleged ;  that  complainants  paid  and  bore  the  freight  charges  at  the 
rate  herein  found  unreasonable  and  were  damaged  in  the  amount 
that  the  charges  paid  exceeded  those  that  would  have  accrued  at  the 
rate  herein  found  reasonable;  and  that  they  are  entitled  to  repara- 
tion in  the  sum  of  $150.40,  with  interest.  An  appropriate  order  will 
be  entered. 
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No.  10338. 
W.  T.  FERGUSON  LUMBER  COMPANY 

V, 

DIRECTOR    GENERAL,    LOUISIANA    &    ARKANSAS 

RAILWAY  COMPANY,  ET  AL. 


Submitted  March  lOy  1919.    Decided  September  25, 1919, 


Demurrage  charges  collected  for  detention,  at  Akron,  Ohio,  of  a  carload  of 
lumber  shipped  from  Stamps,  Ark.,  to  South  Akron,  Ohio,  found  to  have 
been  illegal.    Reparation  awarded. 

Robert  A,  TJvomann  for  complainant. 
D.  P,  Williams  for  Director  General  of  Railroads. 
A.  L.  Graner  for  Akron,  Canton  &  Youngstown  Railway  Com- 
pany. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 

By  Division  3 : 

Complainants  are  W.  T.  Ferguson  and  William  Buchanan,  co- 
partners, engaged  in  the  lumber  business  at  St.  Louis,  Mo.,  under  the 
name  of  W.  T.  Ferguson  Lumber  Company.  By  complaint  filed 
November  29,  1918,  as  amended,  they  allege  that  the  demurrage 
charges  collected  on  a  carload  of  lumber  shipped  June  13,  1917,  from 
Stamps,  Ark.,  to  Ea^  St.*  Louis,  111.,  reconsigned  to  South  Akron, 
Ohio,  were  illegal  and  unreasonable,  and  pray  for  reparation  accord- 
ingly. 

The  shipment,  which  consisted  of  yellow-pine  lumber,  originated 

at  Stamps.  Upon  its  arrival  at  East  St.  Louis  complainants  re- 
quested the  Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Railway 
Company  to  reconsign  it  to  the  Union  Lumber  &  Coal  Company, 
"  South  Akron,"  Ohio,  for  Baltimore  &  Ohio  delivery.  Having  been 
informed  that  the  desired  delivery  was  then  embargoed,  complainants 
asked  that  the  car  be  sent  to  destination  by  any  open  route.  Ac- 
cordingly an  exchange  bill  of  lading  was  issued,  routed  "  P.  C.  C.  & 
St.  L.,  W.  &  L.  E.,  and  A.  C.  i&  Y  "  to  "  South  Akron,"  and  the  ship- 
ment moved  over  those  lines  to  Akron.  The  applicable  tariff  showed 
no  "  South  Akron "  station  on  the  Akron,  Canton  &  Youngstown 
Railroad,  the  delivering  line  specified  in  the  routing  instructions  and 
hereinafter  called  defendant ;  nor  had  the  defendant  any  team  tracks 
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in  South  Akron  and  the  consignee  was  not  situated  on  any  private 
siding  on  its  line.  The  car  arrived  at  Akron  July  15,  1917,  and  de- 
fendant so  notified  the  consignee,  who  requested  delivery  on  the  team 
tracks  of  the  Baltimore  &  Ohio  in  South  Akron,  within  the  corporate 
and  switching  limits  of  Akron,  and  refused  to  accept  other  delivery, 
although  advised  by  defendant  of  the  embargo  and  that  the  desired 
delivery  could  not  be  accomplished.  The  car  remained  in  defendant's 
hold  yard  until  the  embargo  was  raised,  when  it  was  delivered  to  the 
Baltimore  &  Ohio,  and  released  on  December  4,  1917.  Defendant 
collected  the  applicable  transportation  charges  and  $390  demurrage 
for  the  detention  on  defendant's  rails.  The  latter  charge  only  is 
assailed. 

Defendant's  reconsignment  tariff,  in  effect  when  the  shipment 
moved,  made  no  restriction  of  the  right  of  reconsignment  to  em- 
bargoed points  and  specifically  contemplated  reconsignment  on  com- 
bination of  local  rates;  and  its  demurrage  tariff  contained  no  such 
restriction  or  any  provision  for  the  imposition  of  demurrage  charges 
for  the  detention  of  cars  reconsigned  to  embargoed  points.  In  Hig- 
gins  Lwnber  <&  Export  Co,  v.  N.  0.  G.  N.  R.  R.  Co.^  51  I.  C.  C., 
214,  215,  we  said: 

The  Commission  lias  lield  that  demurrage  does  not  accrue,  under  a  general 
demurrage  tariff,  against  a  car  which  has  been  offered  for  reconsignment  to  an 
embargoed  point,  upon  the  general  principle  that  demurrage  is  assessable  for 
detention  for  which  the  shipper  is  directly  responsible  and  can  avoid  or  abate, 
while  an  embargo  is  placed  by  reason  of  the  carriers*  disability.  RecofMign- 
meni  Case,  47  I.  C.  C,  590,  634. 

We  find  that  the  demurrage  charges  assailed  were  illegal;  that 
complainants  made  the  shipment  as  descubed  and  paid  and  bore  the 
demurrage  charges  thereon ;  and  that  they  were  damaged  thereby  and 
are  entitled  to  reparation  in  the  sum  of  $390,  with  interest.  An  ap- 
propriate order  will  be  entered. 
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No.  10575. 
WALL  ROPE  WOEKS,  INCORPORATED, 

V. 

PENNSYLVANIA  RAILROAD  COMPANY  AND  DIRECTOR 

GENERAL. 


Submitted  June  24,  1919.    Decided  October  24,  1919, 


Defendant  carrier's  refusal  to  transport  in  carloads  certain  shipments  of  rope 
from  Beverly,  N.  J.,  to  New  York,  N.  Y.,  found  to  have  been  unlawfuL 
Reparation  awarded. 

H.  L.  Davis  for  complainant. 
George  R.  Allen  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Woolley,  and  Eastman. 
By  Division  3: 

Complainant,  a  corporation  engaged  in  the  manufacture  of  rope 
at  Beverly,  N.  J.,  alleges,  by  complaint  filed  April  8,  1919,  that  the 
charges  collected  on  three  less-than-carload  shipments  of  rope  from 
Beverly  to  New  York,  N.  Y.,  on  April  20,  1917,  were  illegal,  un- 
reasonable, unjustly  discriminatory,  and  unduly  prejudicial  to  the 
extent  that  they  exceeded  the  charges  that  v^ould  have  accrued  at 
the  carload  rate  of  10  cents  per  100  pounds  and  actual  weight. 
Reparation  is  asked.    Rates  are  stated  in  cents  per  100  pounds. 

The  shipments,  aggregating  53,752  pounds,  moved  over  the  Penn- 
sylvania Railroad  from  Beverly  to  piers  4  and  5,  New  York.  Charges 
were  collected  in  the  sum  of  $84.93,  at  the  less-than-carload  rate  of 
15.8  cents.  Contemporaneously  a  carload  rate  of  10  cents,  mini- 
mum 30,000  pounds,  applied  over  the  route  of  movement.  On  April 
18,  1917,  two  days  prior  to  the  movement  of  the  shipments,  an 
existing  embargo  declared  by  the  Pennsylvania  Railroad  against 
certain  trafSc  was  modified  so  as  to  permit  carload  shipments  from 
and  to  these  points.  It  is  stated  that  at  the  time  the  shipments 
moved  the  agent  of  the  Pennsylvania  Railroad  at  Beverly  had  not 
received  notice  of  the  removal  of  the  embargo  in  so  far  as  car- 
load traffic  was  concerned.  He  refused  to  accept  the  shipments  as 
carload  traffic  and  insisted  that  they  go  forward  as  less-than-carload 
traffic,  against  which  there  was  no  embargo.  The  rope  was  destined 
to  complainant's  warehouse  in  New  York,  and  complainant  testi- 
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fied  that  both  before  and  after  the  date  of  these  shipments  it  custo- 
marily shipped  rope  to  that  warehouse  in  carload  quantities,  and 
that  these  shipments  would  have  been  so  made  but  for  the  refusal 
of  the  defendant  carrier's  agent  to  accept  them.  The  Pennsylvania 
Bailroad  admits  that  the  action  of  its  agent  was  unauthorized  and 
expresses  willingness  to  make  reparation  on  the  basis  of  the  carload 
rate. 

Following  Wall  Rope  Works  v.  P.  R.  R.  Co.,  49  I.  C.  C,  199, 
and  upon  the  facts  of  record  we  find  that  the  defendant  carrier's 
refusal  to  accept  and  transport  the  rop^  as  carload  traffic  was  un- 
lawful; that  complainant  made  the  above-described  shipments  and 
paid  and  bore  the  charges  thereon;  that  it  was  damaged  to  the  ex- 
tent of  the  difference  between  the  charges  paid  and  those  that 
would  have  accrued  if  the  shipments  had  been  forwarded  as  car- 
load traffic;  and  that  it  is  entitled  to  reparation  in  the  sum  of  $31.18, 
with  interest. 

An  appropriate  order  will  be  entered. 
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No.  10474. 

SONKEN-GALAMBA  IKON  &  METAL  COMPANY 

V. 

DIRECTOR   GENERAL,  MISSOURI  PACIFIC  RAILROAD 

COMPANY,  ET  AL. 


Submitted  May  13,  1919.    Decided  October  24,  1919. 


Rates  of  29,  30,  and  31  cents  per  100  pounds  on  scrap  iron,  in  carloads,  from 
named  points  in  southeastern  Arkansas  to  Kansas  City,  Mo.,  found  unrea- 
sonable to  the  extent  that  they  exceeded  26  cents  per  100  pounds.  Reason- 
able maximum  rates  prescribed  for  the  future.    Reparation  awarded. 

R.  H.  Williams  for  complainant. 
Henry  G.  Herbel  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Woolley,  and  Eastman. 

By  Division  3 : 

By  complaint  filed  February  20,  1919,  complainant,  a  corporation 
dealing  in  scrap  iron  at  Kansas  City,  Mo.,  alleges  that  the  class  D 
rates  charged  on  shipments  of  scrap  iron  from  Dermott,  Portland, 
Jennie,  and  Lake  Village,  Ark.,  to  Kansas  City  were  unreasonable, 
unjustly  discriminatory,  and  violative  of  section  4  of  the  act  to  regu- 
late commerce.  Reparation  and  the  establishment  of  reasonable  rates 
are  sought.    Rates  will  be  stated  in  cents  per  100  pounds. 

The  shipments  moved  during  April,  May,  June,  and  July,  1917, 
via  the  Missouri  Pacific.  The  points  of  origin  are  located  in  the 
extreme  southeastern  part  of  Arkansas  and  the  hauls  ranged  from 
621  to  642  miles.  Portland  and  Dermott  are  directly  intermediate 
to  Monroe,  La.,  via  the  route  of  movement,  and  similarly  Jennie  and 
Lake  Village  are  directly  intermediate  to  Tallulah,  La.  Charges 
were  collected  at  the  class  D  rates,  governed  by  the  western  classifi- 
cation, of  31  cents  on  six  carloads  from  Portland,  30  cents  on  a  car- 
load from  Dermott,  and  29  cents  on  a  carload  from  Jennie  and  on 
two  carloads  from  Lake  Village,  all  subject  to  a  minimum  weight  of 
50,000  pounds. 

The  Missouri  Pacific  contemporaneously  maintained  commodity 
rates  of  20  and  26  cents,  minimum  weight  40,000  pounds  from  Monroe 
and  Tallulah,  respectively,  to  Kansas  City.    These  rates  have  been 
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increased  to  25  and  32.5  cents,  respectively,  by  General  Order  No. 
28  of  the  Director  General  of  Railroads,  and  his  certificate  as  to 
the  need  of  additional  revenues  stands  uncontroverted.  Complain- 
ant cited  rates  of  31.75  cents  from  all  the  originating  points  to 
Colorado  common  points,  for  distances  ranging  from  1,046  to  1,144 
miles;  also  rates  of  from  10  to  16  cents  to  St.  Louis,  Mo.,  and  Mem- 
phis, Tenn.,  and  rates  of  10  cents  and  15  cents  from  St.  Louis  and 
Memphis,  respectively,  to  Kansas  City,  with  resulting  combinations 
of  from  25  to  28  cents  for  the  longer  hauls.  The  class  D  rate  from 
Jennie  to  Colorado  common  points  was  47  cents;  and  from  Monroe 
and  Tallulah,  respectively,  to  both  St.  Louis  and  Kansas  City,  41 
cents  and  29  cents. 

Defendants'  witness  testified  that  there  is  no  regular  movement  of 
scrap  iron  from  these  points  to  either  Kansas  City  or  Colorado 
points.  They  contend  that  the  class  rates  were  reasonable  for  the 
service  performed.  The  departure  from  the  long-and-short-haul 
provision  of  the  fourth  section  in  connection  with  the  20-cent  rate 
from  Monroe  to  Kansas  City  comported  with  our  Fourth  Section 
Order  No.  3700,  General  No.  13,  but  the  like  departure  in  connection 
with  the  26-cent  rate  from  Tallulah  to  Kansas  City  was  unauthor- 
ized and  unlawful. 

We  find  that  t^e  rates  assailed  were,  during  the  period  of  the  ship- 
ments in  question,  unreasonable  to  the  extent  that  they  exceeded  26 
cents  per  100  pounds,  and  that  they  are  and  for  the  future  will  be 
unreasonable  to  the  extent  that  they  may  exceed  32.5  cents  per  100 
pounds,  minimum  40,000  pounds.  We  further  find  that  complainant 
made  the  shipments  as  described  and  paid  and  bore  the  charges 
thereon,  that  it  has  been  damaged  thereby  to  the  extent  that  the 
charges  paid  exceeded  those  which  would  have  accrued  on  the  basis 
herein  found  reasonable,  and  that  it  is  entitled  to  reparation,  with 
interest.  The  amount  of  reparation  due  can  not  be  determined  on 
this  record,  and  the  complainant  should  prepare  a  statement  showing 
the  details  of  the  shipments  in  accordance  with  rule  V  of  the  Rules 
of  Practice,  also  specifying  the  dates  on  which  the  charges  were 
paid,  which  statement  should  be  submitted  to  the  defendants  for 
verification.  Upon  receipt  of  a  statement  so  prepared  and  verified 
we  will  consider  the  entry  of  an  order  awarding  reparation. 

An  appropriate  order  will  be  entered. 
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No.  10495. 

NATIONAI^  REFINING  COMPANY 

V. 

DIRECTOR  GENERAL,  MISSOURI,  KANSAS  &  TEXAS 

RAILWAY  COMPANY,  ET  AL. 


Submitted  June  16,  1919,    Decided  October  24,  1919. 


Rate  of  75  cents  per  100  pounds  on  motor  lubricating  oil,  in  carloads,  from 
San  Antonio,  Tex.,  to  Coffeyville,  Kans.,  found  unreasonable  to  the  extent 
that  it  exceeded  the  rate  of  35  cents  contemporaneously  maintained  from 
Houston,  Tex.    Reparation  awarded. 

Clifford  Thome  for  complainant. 
C.  S.  Burg  for  defendants. 

Report  op  the  Commission. 

Division  3,  Commissioners  Hall,  Woolley,  and  Eastman. 
Br  Division  3: 

By  complaint,  filed  March  5,  1919,  complahiant,  a  corporation 
engaged  in  refining  petroleum  at  Coffeyville,  Kans.,  alleges  that  the 
rate  charged  on  one  carload  of  motor  lubricating  oil,  in  drums, 
shipped  April  13, 1918,  from  San  Antonio,  Tex.,  to  Coffeyville,  Kans., 
was  unreasonable  and  unduly  prejudicial.  Reparation  and  the  estab- 
lishment of  a  reasonable  rate  are  asked.  Rates  are  stated  in  cents 
per  100  pounds. 

The  shipment,  weighing  63,787  pounds,  moved  via  the  Missouri, 
Kansas  &  Texas  Railway  of  Texas  to  Denison,  Tex.,  and  Missouri, 
Kansas  &  Texas  Railway  beyond,  678  miles.  Freight  charges  of 
$478.40  were  collected,  exclusive  of  war  taxes,  at  the  applicable  fifth- 
class  rate  of  75  cents  governed  by  the  western  classification.  At  the 
time  of  movement  a  rate  of  35  cents  was  applicable  from  Beaumont, 
Galveston,  Houston,  Port  Arthur,  and  other  points  in  Texas  in  the  so- 
called  Beaumont-Port  Arthur  group  to  Coffeyville.  On  June  25, 
1918,  the  75-cent  rate  was  increased  to  94  cents  and  the  35-cent  rate 
to  39.5  cents.  Effective  June  6, 1919,  defendants  established  the  same 
rates  from  San  Antonio  to  Coffeyville  as  those  in  effect  from  the 
Beaumont-Port  Arthur  group.  We  are  asked  to  award  reparation 
upon  the  basis  of  35  cents  and  to  prescribe  a  rate  of  39.5  cents  for 
the  future. 
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Complainant  cited  rates  of  35  cents  applying  on  crude  and  fuel 
oil  from  San  Antonio  to  Coffeyville,  Kansas  City,  Mo.,  East  St. 
Louis,  111.,  Oklahoma  City,  Okla.,  and  other  destinations  in  the  same 
general  territory;  42  cents  on  lubricating  oil  from  CoflFeyville  to 
San  Antonio;  and  from  San  Antonio  to  Coffeyville  rates  ranging 
from  27  cents  to  40  cents  on  peanut  oil  and  other  commodities,  some 
of  which  are  higher  in  value  than  lubricating  oil.  Rates  cited  on 
lubricating  oil  from  the  Beaumont-Port  Arthur  group  average,  less 
than  50  per  cent  of  the  fifth-class  rates,  and  the  rate  of  35  cents  from 
Houston  applies  for  distances  as  great  as  1,434  miles.  The  rates  in 
the  following  statement  are  representative  of  many  cited  by  com- 
plainant: 

Rates  on  lubricating  oil  from  points  in  Texas  and  Louisiana  to  OoffeyviUe, 
Kans.,  as  compared  toith  rate  applied  from  San  Antonio. 


From- 


Orange,  Tex 

Port  Arthur,  Tex 

Houston.  Tex 

Galveston,  Tex.. 
Beaumont,  Tex.. 
Shreveport,  I«... 
Baa  Antonio.... 


Miles. 


738 
688 
632 

690 

tuut 
vOO 

46ft 

•78 


Rate  In 
cents. 


85 
35 
35 
35 
35 
35 
78 


Mills  rer 
tan-mile. 


9.47 
10.17 
11.07 
10.14 
10.51 
15.05 
IS.  18 


Cents  *^er 
oar->mll& 


30.25 
82.44 
35.32 
82.35 
33.52 
48.00 

70.  s: 


Defendants  say  that  the  Beaumont- Port  Arthur  group  lies  in  an 
oil  field,  whereas  San  Antonio,  209  to  250  miles  to  the  west,  does  not; 
that  this  was  an  isolated  shipment,  refused  at  San  Antonio  and  re- 
turned to  Coffeyville,  to  which  the  class  rate  was  properly  applicable; 
and  that  there  is  some  prospect  of  a  movement  in  the  future,  and 
that  they  intended  to  establish  a  rate  of  39.5  cents,  which  as  noted 
above  has  been  done. 

We  find  that  the  rate  charged  was  unreasonable  to  the  extent  that 
it  exceeded  the  rate  contemporaneously  maintained  from  Houston; 
that  complainant  made  the  shipment  as  described  and  paid  and  bore 
the  charges  thereon;  that  it  has  been  damaged  to  the  extent  of  the 
difference  between  the  freight  charges  paid  and  those  that  would 
have  accrued  at  the  rate  herein  found  reasonable ;  and  that  it  is  en- 
titled to  reparation  in  the  sum  of  $255.15,  with  interest.  Following 
Zelnicher  Supply  Co.  v.  S.  Ry.  Co.^  53  I.  C.  C,  308,  we  hold  that  we 
are  without  power  to  order  refund  of  war  taxes  and  may  not  properly 
include  in  an  award  of  reparation  the  amount  so  paid,  computed  on 
the  published  rate,  in  excess  of  what  the  war  tax  would  have  been  if 
computed  on  the  rate  which  we  subsequently  find  would  have  been 
reasonable.  As  the  rate  asked  has  been  established,  no  order  for  the 
future  is  necessary. 

An  order  awarding  reparation  will  be  entered. 
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No.  10435 

SOUTHERN  LUMBER  COMPANY 

V, 

DIRECTOR   GENERAL,   ST.   LOUIS-SAN   FRANCISCO 

RAILWAY  COMPANY,  ET  AL. 


Submitted  July  12,  1919.    Decided  October  24,  1919. 


Demurrage  charges  assessed  at  St.  Louis,  Mo.,  on  one  carload  of  rough  oak 
lumber  shipped  from  Parma,  Mo.,  and  reconsigned  to  Chicago,  111.,  found 
to  have  been  illegal.    Reparation  awarded. 

Ray  Williams  for  complainant. 
J.  R,  Tumey  for  defendants. 

Report  op  the  Commission. 

Division  3,  Commissioners  Haul,  Woolley,  and  Eastman. 

By  Division  3: 

Complainant,  J.  F.  Von  Behren,  engaged  in  the  lumber  business 
at  Cairo,  111.,  under  the  name  of  Southern  Lumber  Company,  by 
complaint  filed  February  3, 1919,  alleges  that  the  demurrage  charges 
collected  at  St.  Louis,  Mo.,  on  one  carload  of  rough  oak  lumber, 
shipped  from  Parma,  Mo.,  to  St.  Louis,  May  7,  1917,  and  recon- 
signed to  Chicago,  111.,  were  unreasonable.    Reparation  is  asked. 

The  case  is  submitted  upon  an  agreed  statement  of  facts.  On 
May  7, 1917,  the  Ash  Handle  Company  loaded  a  car  with  rough  oak 
lumber  at  Parma,  on  the  rails  of  the  St.  Louis-San  Francisco  Rail- 
way, and  consigned  the  same  to  complainant  at  St.  Louis  on  a  bill 
of  lading  made  out  on  a  form  of  the  St.  Louis  Southwestern  Rail- 
way, which  was  presented  to  the  joint  agent  of  the  St.  Louis-San 
Francisco  Railway  and  the  St.  Louis  Southwestern  Railway,  at 
Parma,  and  executed  by  him  as  agent  of  the  St.  Louis-San  Francisco 
Railway.  The  shipper  discovered  that  the  wrong  form  had  been 
used  and  desired  to  make  a  new  bill  of  lading,  but  the  agent  stated 
that  this  was  not  necessary  and  that  he  would  correct  the  bill  of 
lading  to  the  St.  Louis-San  Francisco  Railway  form.  The  bill  of 
lading  was  made  out  in  triplicate,  the  first  copy  being  the  shipping 
order,  the  second  the  original  bill  of  lading,  and  the  third  a  memo- 
randum. The  change  was  made  by  writing  the  initials  "  St.  L.  S.  F. 
Ry."  in  pencil  and  stamping  "  Frisco  "  across  the  top  of  the  shipping 
order.     The  sheets  were  arranged  with  a  view  to  making  carbon 
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impressions  of  the  corrections  on  the  other  copies,  but  the  impres- 
sions were  so  indistinct  that  they  could  not  be  deciphered. 

The  Ash  Handle  Company,  assuming  that  the  necessary  change  had 
been  made,  paid  no  further  attention  thereto  and  sent  the  original 
bill  of  lading  to  complainant.  No  notation  appearing  thereon  indi- 
cating that  the  shipment  moved  over  the  St.  Louis-San  Francisco 
Railway,  complainant  on  May  11,  1917,  filed  a  request  with  the  St. 
Louis  Southwestern  Eailway  to  reconsign  the  car  to  Chicago,  111., 
enclosing  the  bill  of  lading.  No  reconsigning  instructions  were 
placed  with  the  St.  Louis-San  Francisco  Railway  until  it  was  re- 
ported to  the  shipper  that  the  car  was  on  hand  with  that  carrier  and 
$46  demurrage  charges  had  accrued,  which  were  paid  by  the  com- 
plainant, and  the  car  reconsigned  to  Chicago. 

Complainant  contends  that  if  the  agent  at  Parma  had  allowed  the 
shipper  to  make  out  a  new  bill  of  lading  upon  the  proper  form,  or 
had  made  the  proper  correction  on  the  original  bill  of  lading,  there 
would  have  been  no  delay  and  no  demurrage. 

We  are  of  the  opinion  that  the  detention  of  the  car  at  St.  Louis 
was  due  to  the  action  of  the  railroad  agent  in  disregarding  the  re- 
quest of  the  shipper  to  make  out  a  new  bill  of  lading  and  in  failing 
to  make  the  proper  correction  on  the  original  bill  of  lading.  The 
demurrage  rules  of  the  St.  Louis-San  Francisco  Railway  provide 
that  no  demurrage  charges  shall  be  collected  for  the  detention  of 
cars  due  to  railroad  errors  which  prevent  proper  tender  or  delivery. 

We  find  that  under  the  tariff  rules  no  demurrage  accrued,  and  that, 
therefore,  the  demurrage  charges  collected  were  illegally  assessed. 
We  further  find  that  complainant  paid  and  bore  the  demurrage 
charges;  that  it  has  been  damaged  in  the  amount  thereof,  and  that 
it  is  entitled  to  reparation  from  the  St.  Louis-San  Francisco  Rail- 
way Company  in  the  sum  qf  $46,  the  amount  of  the  demurrage 
charge,  with  interest. 

An  order  awarding  reparation  will  be  entered. 
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No.  10392. 
STURGES  &  BURN  MANUFACTURING  COMPANY 

V. 

DIRECTOR  GENERAL,  INDIANA  HARBOR  BELT 
RAILROAD  COMPANY,  ET  AL. 


Submitted  May  12,  1919.    Decided  October  16,  1919. 


Rate  of  $2.07  per  100  pounds  charged  on  a  carload  of  metal  barrel  churns 
shipped  from  Bellewood,  111.,  to  Portland,  Oreg.,  not  shown  to  have  beeu 
unreasonable  or  otherwise  unlawful.    Complaint  dismissed. 

M,  S.  Allison  for  complanant. 

L.  P.  Day  and  Glennon^  Cary  cfe  Walker  for  defendants. 

Report  op  the  Commissioj^. 

Division  3,  Commissioners  Hall,  Daniels,  and. Eastman. 
By  Division  3 : 

By  complaint  filed  September  9,  1918,  complainant,  a  corporation, 
seeks  reparation  alleging  that  the  rate  charged  on  a  carload  of  metal 
barrel  churns,  shipped  December  4,  1916,  from  Bellewood,  111.,  to 
Portland,  Oreg.,  was  unreasonable,  unjustly  discriminatoryj  and  un- 
duly prejudicial  as  compared  with  the  corresponding  rate  on  wooden 
churns.    Rates  will  be  stated  in  cents  per  100  pounds. 

The  shipment,  consisting  of  hand-operated  metal  barrel  chums, 
crated,  weighing  19,799  pounds,  was  loaded  in  a  40-foot  car  and 
moved :  Indiana  Harbor  Belt  Railroad  to  Congress  Park,  111. ;  Chi- 
cago, Burlington  &  Quincy  Railroad  to  St.  Paul,  Minn.;  Great 
Northern  Railway  to  Spokane,  Wash.;  and  Spokane,  Portland  & 
Seattle  Railway,  beyond.  Charges  of  $463.68  were  collected,  at  the 
applicable  fourth-class  rate  of  $2.07,  minimum  weight  22,400  pounds 
for  size  of  car  used. 

Complainant's  chums  are  of  the  revolving-barrel  type,  with  from 
6  to  15  gallons  capacity.  The  barrels  are  made  of  steel,  enameled 
outside  and  heavily  tinned  inside,  with  cork-lined  covers,  malleable 
iron  trunnions,  and  welded  steel  supporting  frames  or  stands  for 
operation.  When  packed  for  shipment  the  steel  frames  are  detached, 
the  barrels  are  wrapped  in  heavy  paper  and  set  down  within  the 
frames,  and  as  thus  nested  the  churns  are  securely  crated.  They 
weigh  from  7  to  10  pounds  per  cubic  foot  when  crated,  and  not  more 
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than  15,300  pounds  can  be  loaded  in  a  36-foot  car;  but  they  are 
heavier  than  wooden  churns  of  the  same  cubical  contents. 

From  September  1,  1916,  to  April  1,  1918,  all  metal  churns  were 
rated  fourth  class,  minimum  weight  20,000  pounds,  and  wooden 
churns  were  rated  fourth  class,  minimum  weight  15,000  pounds. 
These  minima  were  subject  to  rule  6-B  of  western  classification  and 
varied  according  to  the  size  of  car  used.  The  rating  on  complain- 
ant's churns  was  increased  to  third  class,  minimum  weight  15,000 
pounds,  subject  to  the  above  rule,  on  April  1,  1918,  but  the  ratings 
on  other  metal  chums  and  on  wooden  chums  remained  as  before. 
At  the  time  of  the  movement  a  commodity  rate  of  $1.50,  flat  mini- 
mum weight  16,000  pounds,  was  applicable  to  woodenware  including 
wooden  chums.  On  April  16, 1917,  subsequent  to  the  movement,  de- 
fendants established  a  commodity  rate  of  $1.50,  flat  minimum  weight 
20,000  pounds,  on  complainant's  churns.  Under  authority  of  Fourth 
Section  Order  No.  6790,  in  Transcontinental  Rates^  46  I.  C.  C,  236, 
these  two  commodity  rates  were  increased  to  $1.65,  effective  March 
15,  1918;  and  on  June  25,  1918,  they  were  further  increased  to 
$2,065.  The  reparation  sought  is  on  the  basis  of  the  $1.65  rate  and 
20,000-pound  minimum. 

Aside  from  citing  a  rate  of  $1.35,  minimum  weight  16,000  pounds, 
on  iron  and  steel  barrels  from  and  to  the  same  points  complainant 
made  no  attempt  to  show  that  the  rate  charged  was  intrinsically  un- 
reasonable, but  relied  principally  upon  the  fact  that  a  lower  rate 
and  minimum  weight  applied  on  woodenware,  including  wooden 
chums.  The  witness  testified  that  there  was  competition  between 
the  two  articles,  and  that  complainant  had  not  filed  claims  for  dam- 
age on  its  carload  or  less-than-carload  shipments. 

It  was  testified  for  defendants  that  the  $1.50  rate  was  made  ap- 
plicable on  complainant's  churns  in  response  to  complainant's  re- 
quest; that  complainant  stated  that  a  rate  of  $1.32  had  been  quoted 
it  for  movement  via  rail  and  water ;  that  the  shipment  in  question  is 
the  only  one  that  has  moved,  and  that  the  $1.50  rate  on  woodenware, 
including  wooden  chums,  was  established  to  meet  water  competition. 
They  contend  that  the  fourth-class  rate  was  not  unreasonable  per  se 
and  point  out  that  these  churns  are  now  rated  third  class,  or  one 
class  higher  than  wooden  and  other  metal  chums. 

We  have  repeatedly  held  that  the  voluntary  reduction  of  a  rate  by 
carriers  is  not  enough  to  support  an  award  of  reparation  on  ship- 
ments moving  prior  to  the  reduction  and  find  here  that  the  rate 
charged  is  not  shown  to  have  been  unreasonable  or  otherwise  unlaw- 
ful.   An  order  will  be  entered  dismissing  the  complaint. 
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No.  10466. 
E.  I.  DU  PONT  DE  NEMOURS  &  COMPANY 

V. 

DIRECTOR  GENERAL,  PHILADELPHIA  &  READING 

RAILWAY  COMPANY,  ET  AL. 


Submitted  June  26,  1919.    Decided  October  24,  1919. 


Rate  of  16  cents  per  100  pounds  on  nitrate  of  soda,  in  bags  in  carloads,  from 
Port  Richmond,  Pa.,  to  Carney's  Point,  N.  J.,  found  unreasonable  to  the 
extent  that  it  exceeded  the  aggregate  of  intermediate  rates.  Rate  for  future 
prescribed.    Reparation  awarded. 

Harvey  S.  Farrow  for  complainant. 
George  R.  Allen  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 

By  Division  3 : 

By  complaint  filed  February  14,  1919,  complainant,  a  corporation, 
alleges  that  the  rate  charged  on  39  carloads  of  nitrate  of  soda  in 
bags,  shipped  February  23  and  24,  1918,  from  Port  Richmond 
(Philadelphia),  Pa.,  to  Carney's  Point,  N. -J.,  was,  and  that  the 
present  rate  is,  unreasonable.  Reparation  and  rates  for  the  future 
are  sought.    Rates  will  be  stated  in  cents  per  100  pounds. 

The  shipments  moved,  apparently  as  routed  by  complainant,  from 
Port  Richmond  via  the  Philadelphia  &  Reading  Railway  to  Belmont 
(Philadelphia),  Pa.,  thence  over  the  Pennsylvania  Railroad  and  the 
West  Jersey  &  Seashore  Railroad  by  way  of  the  Delaware  River 
bridge,  a  distance  of  75  miles,  if  there  be  included  a  constructive 
distance  of  20  miles  for  the  bridge  service.  In  the  official  classifica- 
tion nitrate  of  soda,  in  bags  in  carloads,  minimum  weight  40,000 
pounds,  is  rated  fifth  class.  The  value  of  this  commodity  is  from 
$80  to  $90  per  ton.  The  rate  charged  was  the  fifth-class  rate  of  16 
cents.  Contemporaneously,  by  the  route  of  movement,  there  existed 
a  combination  rate  of  11.3  cents,  composed  of  a  fifth-class  rate  of  5 
cents  from  Port  Richmond  to  Belmont,  applicable  to  interstate 
traffic,  and  a  commodity  rate  of  6.3  cents  from  Belmont  to  Carney's 
Point.  The  ton-mile  earnings  under  this  11.3-cent  combination  rate, 
would  have  been  30  mills  and  the  car-mile  earnings,  using  34  tons, 
approximately  the  average  weight  of  the  shipments  in  the  complaint, 
about  $1.02. 
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A  commodity  rate  of  3.2  cents  applied  from  Port  Richmond  to 
Park  Junction,  a  Philadelphia  station  about  2.5  miles  beyond  Bel- 
mont. Had  this  rate  been  applicable  to  Belmont  the  aggregate  of 
the  intermediates  from  Port  Richmond  to  Carney's  Point,  based  on 
Belmont,  would  have  been  9.5  cents.  Complainant  contends  that  9.5 
cents  is  the  reasonable  combination  rate  to  the  basis  of  which  repa- 
ration should  be  awarded,  if  not  to  the  basis  of  9  cents,  which  latter 
rate  is  asked  for  the  future.  The  ton-mile  earnings  under  the  9.5- 
cent  rate  would  have  been  25  mills,  and  the  car-mile  earnings  about 
86  cents. 

Gibbstown,  N.  J.,  is  a  point  on  the  Pennsylvania  Railroad  about 
14  miles  nearer  Port  Richmond  than  is  Carney's  Point.  In  Du  Pont 
de  Nemours  <&  Co.  v.  P,  <&  R.  Ry,  Go.^  51 1.C.  C,  671,  decided  Decem- 
ber 19,  1918,  the  carriers  admitted  that  the  rate  from  the  same  point 
of  origin  to  Gibbstown  over  the  route  here  used  should  not  have 
exceeded  the  rate  of  3.2  cents  from  Port  Richmond  to  Park  Junction, 
to  which  point  Belmont  is  directly  intermediate,  plus  the  rate  from 
Belmont  to  Gibbstown  of  6.3  cents,  or  9.5  cents.  We  awarded  repa- 
ration to  the  basis  of  9  cents  on  shipments  which  moved  prior  to 
the  advances  following  The  Fifteen  Per  Cent  Case^  45  I.  C.  C,  303, 
and  General  Order  No.  28  of  the  Director  General.  The  9-cent  rate 
had  already  been  established  by  the  carriers  and  is  still  in  effect.  It 
yields  ton-mile  and  car-mile  earnings,  the  latter  under  a  34-ton 
loading,  of  29.5  mills  and  $1,  respectively. 

Paulsboro,  N.  J.,  is  a.  station  3  miles  nearer  Port  Richmond  than 
Gibbstown,  and  17  miles  nearer  than  Carney's  Point.  A  rate  of  8.4 
cents  was  applicable  over  the  route  of  movement  to  Paulsboro,  which 
has  since  been  increased  to  12  cents.  A  rate  of  7.9  cents  was  applica- 
ble from  Port  Richmond  to  Elkton,  Md.,  since  increased  to  11.5  cents. 
The  fifth-class  rates  of  13.5  cents,  14.5  cents,  and  16  cents  to  Pauls- 
boro, Gibbstown,  and  Carney's  Point,  respectively,  have  been  advanced 
to  17  cents,  18  cents,  and  20  cents.  Defendants  point  out  that  the 
present  rate  to  Gibbstown  is  not  applied  at  intermediate  points,  and 
that,  unlike  the  Paulsboro  rate,  it  is  abnormal  in  the  sense  that  it  does 
not  reflect  the  15  per  cent  and  25  per  cent  advances.  They  are  will- 
ing to  establish  a  rate  to  Carney's  Point  3  cents  higher  than  to  Pauls- 
boro, which  is  the  difference  in  the  present  fifth-class  rates.  They 
contend  that  the  6.3-cent  rate  from  Belmont  to  Carney's  Point  was 
unduly  low,  and  point  out  that  it  also  applied  to  Paulsboro  and 
Gibbstown,  which  latter  destinations  are  substantially  nearer  Bel- 
mont than  is  Carney's  Point. 

We  are  of  the  opinion  and  find  that  the  rate  charged  on  the  ship- 
ments was  unreasonable  to  the  extent  that  it  exceeded  11.3  cents,  the 
aggregate  of  the  intermediate  rates  subject  to  the  act  contemporane- 
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ously  in  effect  to  and  from  Belmont ;  that  the  present  rate  is,  and  for 
the  future  will  be,  unreasonable  to  the  extent  that  it  exceeds  or  may 
exceed  15  cents  per  100  pounds;  that  the  complainant  made  shipme:its 
as  described  and  paid  and  bore  the  charges  thereon ;  that  it  was  dam- 
aged thereby,  and  is  entitled  to  reparation  in  the  difference  between 
the  charges  so  paid  and  those  which  would  have  accrued  on  the  basis 
herein  found  reasonable,  with  interest.  The  amoimt  of  reparation 
due  can  not  be  determined  on  the  present  record,  and  complainant 
should  prepare  a  statement  showing  the  details  of  the  shipments  in 
accordance  with  rule  V  of  the  Eules  of  Practice,  including  the  dates 
on  which  the  charges  were  paid,  which  it  should  then  submit  to  the 
defendants  for  verification.  Upon  the  receipt  of  such  a  verified  state- 
ment we  will  consider  the  entry  of  an  order  awarding  reparation. 

Apparently,  the  rates  from  Port  Richmond*  to  Park  Junction  and 
Gibbstown,  lower  than  to  intermediate  points,  were  in  violation  of 
the  fourth  section.  These  rates  should  be  properly  aligned ;  and  the 
rate  to  Carney's  Point  should  not  exceed  the  combination  of  rates  to 
and  beyond  Gibbstown  or  Belmont. 

An  appropriate  order  will  be  entered. 
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No.  10472. 

GEORGE  C.  HOLT  ET  AL.,  RECEIVERS  OF  AETNA 

EXPLOSIVES  COMPANY, 

V. 

DIRECTOR  GENERAL,  CHICAGO  &  EASTERN  ILLINOIS 

RAILROAD  COMPANY,  ET  AL. 


Submitted  May  8,  1919,    Decided  October  21,  1919. 


Rate  of  58  cents  per  100  pounds  on  carload  shipments  of  high  explosives  ftt>ii> 
Fayville,  111.,  to  Flat  River,  Mo.,  found  not  unreasonable  via  Salem,  IlL, 
but  found  unreasonable  via  Ste.  Genevieve,  Mo.,  to  the  extent  that  it  ex- 
ceeded a  Joint  first-class  rate  of  52  cents.  Reasonable  maximum  rate  pre- 
scribed for  the  future.    Reparation  awarded. 

Winthrop  cfe  Stvmson  by  Edward  E.  Miller  for  complainants. 
C.  S,  Burg  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 

By  Division  3: 

George  C.  Holt  and  Benjamin  B.  Odell,  the  receivers  of  the  Aetna 
Explosives  Company,  by  complaint  seasonably  filed  allege  that  the 
commodity  rate  assessed  on  29  carloads  of  high  explosives  shipped 
between  April  7,  1917,  and  May  6,  1918,  from  Fayville,  HI.,  to  Flat 
River,  Mo.,  was  unreasonable  by  the  amount  that  it  exceeded  the  joint 
first-class  rate  contemporaneously  applicable.  Reparation  and  the 
establishment  of  a  reasonable  rate  for  the  future  are  sought.  Rates 
are  stated  in  cents  per  100  pounds. 

The  record  does  not  show  that  the  shipments  were  routed  by  the 
shipper.  Eighteen  of  them  moved  via  the  Chicago  &  Eastern  Hlinois 
Railroad,  hereinafter  referred  to  as  the  C.  &  E.  I.,  to  Salem,  HI., 
thence  via  the  Illinois  Southern  Railway  to  Flat  River,  a  distance  of 
237  miles  involving  a  ferry  service  across  the  Mississippi  River  at 
Kellogg,  111.  The  other  11  shipments  moved  via  the  C.  &  E.  I.  to 
Chaifee,  Mo.,  or  Thebes  Transfer,  thence  via  the  St.  Louis-San  Fran- 
cisco Railway  to  Ste.  Genevieve,  Mo.,  and  thence  via  the  Hlinois 
Southern  to  destination,  a  distance  of  130  miles  involving  a  movement 
over  the  bridge  at  Thebes. 

They  aggregated  1,363,637  pounds,  on  which  total  freight  charges 
of  $7,909.13,  plus  a  war  tax,  were  assessed  at  the  58-cent  commodity 
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rate  legally  applicable  over  either  route.  The  rate  charged  was  in- 
creased from  38  cents,  effective  November  15,  1916.  The  burden  of 
proof  therefore  is  upon  defendants. 

Complainants,  being  under  the  impression  that  a  joint  first-class 
rate  of  52  cents  contemporaneously  applied  over  either  route,  upon 
the  authority  of  Aetna  Explosives  Co,  v.  C.  <&  E.  I.  R,  R.  Co.^  52 
I.  C.  C,  26,  and  other  cases  therein  cited,  which  found  that  the  first- 
class  rates  were  maximum  reasonable  rates  for  high  explosives,  urge 
that  the  higher  commodity  rate  was,  and  for  the  future  will  be,  unrea- 
sonable by  the  amount  of  its  excess  over  the  joint  first-class  rate.  An 
examination  of  the  tariffs  on  file  indicates  that  the  52-cent  first-class 
rate  applied  only  by  way  of  the  shorter  route  and  that  there  was  no 
joint  first-class  rate  by  way  of  the  longer  route.  It  is  also  shown  that 
the  joint  first-class  rate  would  have  applied  to  the  11  shipments  which 
moved  over  the  shorter  route  in  the  absence  of  the  commodity  rate, 
and  that  to  Central  and  Elvins,  Mo.,  points  0.5  mile  and  1.2  miles, 
respectively,  beyond  Flat  River,  a  joint  first-class  rate  of  52  cents 
was  applicable  on  high  explosives  from  Fay ville  by  the  shorter  route. 
This  departure  from  the  provisions  of  the  fourth  section  was  not 
protected  by  a  fourth  section  application  and  was  and  is  unlawful. 

For  the  C.  &  E.  I.  it  was  testified  that  the  58-cent  commodity  rate 
assessed  was  arrived  at  by  combining  the  local  first-class  rate  of  45 
cents,  applicable  in  Missouri  for  the  distance  from  Thebes  to  Flat 
River,  and  a  13-cent  first-class  Illinois  distance  rate  from  Fayville 
to  Thebes,  the  distance  being  4.3  miles.  Defendants  admit  that 
ordinarily  first  class  is  a  reasonable  rating  to  be  applied  to  high 
explosives,  but  contend  that  in  this  instance  the  first-class  rate  is 
unduly  low.  It  is  shown  that  the  52-cent  first-class  rate  is  upon  the 
single-line  Missouri  scale  B  basis  and  that  if  the  Missouri  joint-line 
scale,  which  is  also  asserted  to  be  unreasonably  low,  had  been  ap- 
plied the  first-class  rate  for  the  130-mile  haul  would  have  been  58 
cents.  The  present  first-class  rate  under  the  Missouri  joint-line  scale 
for  130  miles  is  72.5  cents,  the  amount  to  which  the  58-cent  rate  was 
increased  on  June  25,  1918,  under  General  Order  No.  28  of  the 
Director  General.  It  is  further  testified  that  the  cars  furnished  by 
the  C.  &  E.  I.  for  the  movement  of  these  and  all  other  shipments  of 
high  explosives  from  Fayville  require  special  inspection  and  prepa- 
ration to  make  them  suitable  for  this  transportation,  and  that  this 
involves  an  added  expense  of  from  $8  to  $10  per  car.  It  was  stated 
by  the  witness  for  this  defendant  that  an  effort  would  be  made  to 
bring  about  what  it  considered  a  proper  adjustment  of  this  rate; 
that  if  the  Missouri  lines  wanted  to  apply  the  Missouri  scale  to  this 
transportation  in  Missouri  it  could  be  done,  but  that  the  C.  &  E.  I. 
was  not  willing  to  carry  that  scale  into  Illinois.    Effective  June  1, 
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1919,  an  attempt  was  made  by  defendants  to  cancel  the  commodity 
rate  on  high  explosives  from  and  to  the  points  in  question,  but  the 
supplement  carrying  the  proposed  cancellation  was  rejected  by  our 
tariff  bureau. 

We  find  that  the  58-cent  rate  applicable  to  the  18  shipments  which 
moved  over  the  longer  route  through  Salem  was  not  unreasonable, 
but  that  the  58-cent  rate  applicable  to  the  11  shipments  which  moved 
over  the  shorter  route  through  Ste.  Genevieve  was  and  for  the  future 
will  be  unreasonable  to  the  extent  that  it  exceeded  or  may  exceed 
the  joint  first-class  rate  contemporaneously  applicable  over  that 
route;  that  the  complainants  made  the  shipments  as  alleged  and 
paid  and  bore  the  freight  charges  thereon ;  that  they  have  been  dam- 
aged to  the  extent  that  the  charges  paid  exceeded  those  which  would 
have  accrued  at  the  rates  herein  found  reasonable;  and  that  com- 
plainants are  entitled  to  reparation.  Upon  this  record  we  are  un- 
able to  identify  the  11  shipments  which  moved  by  way  of  Salem  and 
we  can  not  therefore  determine  the  amount  of  reparation  due.  Com- 
plainants should  therefore  prepare  statements  showing  the  details 
of  the  shipments  in  accordance  with  rule  V  of  the  Eules  of  Practice, 
which  statements  should  be  submitted  to  the  defendants  for  verifica- 
tion. Upon  receipt  of  statements  so  prepared  and  verified  we  will 
consider  the  entry  of  an  order  awarding  reparation.  Following 
Zelnicker  Supply  Co.  v.  S.  Ry.  Co,^  53  I.  C.  C,  308,  we  hold  that  we 
are  without  power  to  order  refund  of  war  taxes  and  may  not  properly 
include  in  an  award  of  reparation  the  amount  so  paid,  computed  on 
the  published  rate,  in  excess  of  what  the  war  tax  would  have  been  if 
computed  on  the  rate  which  we  subsequently  find  would  have  been 
reasonable. 

An  appropriate  order  will  be  entered. 
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No.  8406  (Sub-No.  1).» 
AMERICAN  STEEL  &  WIRE  COMPANY 

V. 

NEWBURGH  &  SOUTH  SHORE  RAILWAY  COMPANY, 

DIRECTOR  GENERAL,  ET  AL. 


Submitted  November  6,  1919.    Decided  November  10,  1919. 


The  Newburgh  &  South  Shore  Railway  Company  and  the  Union  Railroad  Com- 
pany found  to  be  common  carriers  subject  to  the  act  to  regulate  commerce 
which  may  lawfully  receive  from  their  trunk  line  connections  divisions  of 
Joint  rates,  or  absorptions  of  switching  charges,  under  appropriate  tariffs, 
such  divisions  or  absorptions  to  be  reasonable.  Other  issues  reserved  for 
determination  upon  a  fuller  record. 

Charles  MacVeagh^  Charles  S.  BelsterUng^  and  James  R.  Garfield 
for  Newburgh  &  South  Shore  Railway  Company  and  Union  Railroad 
Company. 

George  Stuart  Patterson  for  defendants  other  than  the  industrial 
railroads. 

Report  of  the  Commission. 

Hall,  Corrmiissioner: 

These  proceedings  are  before  .us  upon  supplemental  cross  petition 
of  the  Newburgh  &  South  Shore  Railway  Company  and  the  Union 
Railroad  Company,  hereinafter  respectively  termed  the  South  Shore 
and  the  Union,  asking  that,  as  an  incident  to  the  disposition  of 
other  issues  presented  by  the  pleadings,  we  determine  in  a  pre- 
liminary report  whether  or  not  the  roads  named  are  common  carriers. 
This  report  will  be  confined  to  that  issue. 

The  South  Shore  was  organized  in  1899  under  the  general  corpora- 
tion laws  of  the  state  of  Ohio.  The  road  is  in  the  Cleveland,  Ohio, 
rate  district.    The  following  table  shows  the  mileage  operated : 

^This  report  also  embraces  No.  8406  (Sub-No.  2),  Same  v.  Same;  No.  8406  (Sab- 
No.  3),  Same  v.  Same;  No.  8406  (Sob-No.  4),  Same  v.  Same;  No.  8406  (Sob-No.  5), 
Same  v.  Same;  No.  8406  (Sub-No.  6),  Same  v.  Same;  No.  8406  (Sob-No.  7),  Same  v. 
Same;  No.  8406  (Sob-No.  16),  Carnegie  Steel  Company  v.  Union  Railroad  Company, 
Director  General,  et  al. ;  No.  8406  (Sub-No.  17),  Same  v.  Same;  No.  8406  (Sub-No.  18). 
Same  v.  Same;  No.  8406  (Sub-No.  19),  Same  v.  Same;  No.  8406  (Sob-No.  24),  Universal 
Portland  Cement  Company  v.  Same;  No.  8406  (Sub-No.  25),  Same  v.  Same;  No.  8406 
(Sub-No.  27),  Same  v.  Same;  and  No.  8406  (Sub-No.  28),  Same  «.  Same. 
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Main  tracks: 

First 

S«cond 

Third , 

Crossovers. 


Branch  tracks 

Locomotive  and  car-shop  tracks 

InterchaDgo  tracks 

Running  tracks 

Yards  and  sidings  (storage  and  classification) 
Turnouts  and  spurs  to  private  sidings 


Total. 


Miles 
owned. 


5.400 

5.258 

L701 

.414 


12L833 
3.623 
L220 
1.831 
6.901 

20.112 
1.562 


48.062 


Miles 
leased. 


L710 
L02e 


.164 


2L804 


8.127 
17.072 


28.008 


Total 
mileage. 


7.170 

6.278 

1.701 

.578 


15.727 
3.623 
1.230 
1.831 

15.184 

187.184 

L563 


TIL  175 


1 3.763  miles  of  sidings  owned  by  Industries  not  included  In  above. 

All  tracks  operated  are  standard  gauge  and  are  said  to  be  in  at 
least  as  good  condition  as  those  of  the  trunk  lines  in  the  vicinity. 

The  South  Shore  leases  from  the  Baltimore  &  Ohio  Railroad  500 
feet  of  trackage  on  the  river  front  of  Cleveland,  paying  a  rental 
of  $200  per  year  and  one-half  of  the  cost  of  maintaining  the  dock  at 
that  point. 

A  majority  of  the  stock  of  the  South  Shore  is  held  by  individuals 
in  the  interest  of  complainant  American  Steel  &  Wire  Company, 
which  is  one  of  the  shippers  over  its  line.  Some  officers  of  complain- 
ant are  also  officers  of  the  South  Shore,  but  receive  no  compensation 
from  the  latter.  Other  officers  and  employees,  including  the  general 
superintendent,  devote  their  time  exclusively  to  the  South  Shore  and 
receive  no  salary  except  from  it. 

Equipment  owned  by  the  South  Shore  consists  of  26  locomotives, 
5  passenger  cars,  925  freight  cars,  and  7  company  service  cars,  all 
standard  gauge.  The  South  Shore  .is  a  member  of  the  American 
Railway  Association  and  interchanges  with  its  trunk  line  connections 
all  of  its  freight  equipment,  charges  being  computed  on  the  current 
per  diem  rate.  The  South  Shore  collects  demurrage  from  shippers  or 
receivers  of  freight  and  issues  bills  of  lading,  switching  tickets,  and 
transfer  slips. 

Less-than-carload  shipments  of  freight  are  handled  in  trap  cars  at 
a  charge  of  $1  per  car.  The  South  Shore  has  no  mail  or  express 
service.  For  several  years  prior  to  February,  1918,  it  operated  daily 
between  Cleveland  and  Newburgh,  Ohio,  two  passenger  trains  in  each 
direction.  This  service  was  discontinued  in  order  to  save  fuel,  the 
street-car  facilities  being  sufficient  for  most  of  the  passenger  traffic 

The  South  Shore  performs  interchange  switching  service;  plant 
and  intraplant  services  for  the  controlling  and  affiliated  industries; 
local  switching  between  points  on  its  line;  and  overhead  switching, 
i.  e.,  as  an  intermediate  carrier  between  connecting  trunk  lines.  .The 
interchange  service  performed  for  shippers  and  receivers  of  freight 
affiliated  with  the  South  Shore  does  not  differ  from  that  performed 
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for  independent  shippers  or  receivers,  or  from  the  service  which 
would  be  performed  for  the  former  if  they  were  served  directly  by 
the  trunk  lines. 

More  than  20  shippers  and  receivers  of  freight  have  private  sid- 
ings connecting  with  the  South  Shore,  while  a  considerably  larger 
number  use  its  team  tracks.  Three  are  reached  through  their  indus- 
trial railroads.  Arrangements  are  being  made  for  the  construction 
of  additional  industrial  plants  to  be  served  by  the  South  Shore.  A 
majority  of  the  shippers  and  receivers  served  by  it  have  no  financial 
interest  of  any  sort  in  that  road  and  have  access  to  no  other  railroad 
except  through  it. 

The  South  Shore  complies  with  all  federal  and  state  requirements 
applicable  to  common  carriers.  In  June,  1914,  the  Public  Utilities 
Commission  of  Ohio  held  that  it  "is  a  common  carrier  and  is  en- 
titled to  all  the  rights,  privileges,  and  prerogatives,  and  subject  to  all 
the  duties  and  obligations  of  a  common  carrier.'' 

The  Union,  which  is  in  the  Pittsburgh,  Pa.,  rate  district,  was  or- 
ganized in  1894  under  the  laws  of  Pennsylvania.  It  is  directly  con- 
trolled by  the  United  States  Steel  Corporation  through  the  ownership 
of  all  of  its  capital  stock.    The  tracks  operated  consist  of: 


Owned. 

Leased. 1 

Total. 

Main  track 

30.703 
73.801 

Mitejf. 
34.490 
102.048 

Milf4t. 
65.193 

Sduts  and  sidinss  ...•. 

175.849 

Total 

104.504 

136.538 

241. 042 

1 1.«eased  from  Monoqgahela  Southern  Railroad  Company  for  999  years,  18.33  miles  of  main  track  and 
22.986  miles  of  yard  track  and  sidings:  from  the  Bessemer  &  Lake  Erie  Railroad  Company  for  990  years, 
16.16  miles  of  main  track  and  79.062  miles  of  yard  track  and  sidings.  The  Union  maintains  the  property 
and  pays  taxes. 

All  tracks  operated  are  standard  gauge.  One  hundred  pound 
rails  have  been  used  for  the  main  track,  but  they  are  being  replaced 
by  130-pound  rails.    Over  12  miles  have  been  relaid. 

The  equipment  operated  consists  of: 


Kind. 


Locomotives 

Passenger  care 

Freightcars 

Company  service  cars 

Other  equipment: 

Steam  shovels 6 

Steam  locomotive  cranes 6 

Steam  wrecking  derrick 1 

Miacellaneotis 5 


Owned. 


137 

3 

6,179 

66 


18 


Leased. 


11 


Total. 


140 

S 

6,190 

65 


18 


The  Union  performs  sei:vices  similar  to  those  stated  above  in  con- 
nection with  the  South  Shore.  In  addition,  it  handles  a  substantial 
less-than-carload  traffic    In  connection  with  the  Bessemer  &  Lake 
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Erie  Eailroad  it  provides  regular  passenger  service  for  the  pub- 
lic between  East  Pittsburgh  and  North  Bessemer,  Pa.  It  also  fur- 
nishes regularly  a  special  train  service  between  East  Pittsburgh 
and  Universal,  Pa.,  for  the  accommodation  of  the  employees  of 
the  Universal  Portland  Cement  Company,  an  affiliated  company. 

The  Union  is  an  associate  member  of  the  American  Railroad 
Association.    Cars  are  interchanged  with  tnmk  line  connections  on 
the  basis  of  the  current  per  diem  rates.    It  collects  demurrage  in  * 
accordance  with  its  tariffs. 

Bills  of  lading  are  not  usually  issued  by  the  Union,  but  it  is  pre- 
pared to  issue  them  on  local  traffic  whenever  required  by  shippers. 
Local  traffic  is  generally  handled  on  switching  tickets  and  move- 
ment made  by  card  bill,  and  the  trunk  lines  issue  the  bills  of  lading 
in  connection  with  interchange  traffic 

The  Union  serves  about  14  industries,  some  of  which  have  nar- 
row-gauge industrial  railroads.  It  has  public  team  tracks  at  North 
Bessemer,  Universal,  East  Pittsburgh,  Duquesne,  Munhall,  Best 
Siding,  and  Mifflin  Junction.  During  1918  it  participated  as  an 
intermediate  carrier  in  switching  63,026  cars,  and  switched  3,254 
cars  between  trunk  line  ox)nnections  and  a  public  dock. 

The  Union  complies  with  federal  and  state  requirements  per- 
taining to  common  carriers.  It  has  been  declared  to  be  a  common 
carrier  by  the  Public  Service  Commission  of  Pennsylvania  and  by 
the  Pennsylvania  state  courts. 

Upon  the  record  we  are  of  opinion  and  find  that  the  South  Shore 
and  the  Union  are  common  carriers  subject  to  the  act  to  regulate 
commerce  and  may  lawfully  receive  from  their  trunk  line  connec- 
tions divisions  of  joint  rates  or  absorptions  of  switching  charges, 
under  appropriate  tariffs,  such  divisions  or  absorptions  to  be  rea- 
sonable. The  other  issues  presented  in  these  proceedings  are  re- 
served for  determination  upon  a  fuller  record. 

No  order  is  necessary. 

WooLLET,  Conmiissionerj  concurring: 

I  am  opposed  as  a  general  course  to  industrially  owned  railroads 
being  recognized  as  entitled  to  divisions  of  joint  rates  or  absorp- 
tion of  their  switching  charges  by  trunk  lines,  and  my  individual 
views  upon  this  subject  have  been  expressed  in  earlier  cases.  In 
this  instance,  however,  it  seems  clear  that  the  principle  announced 
by  the  Supreme  Court  in  The  Tap  Line  Cases,  234  U.  S.,  1,  and 
thereafter  followed  by  this  Commission  in  many  decisions,  as  ap- 
plied to  the  facts  here  of  record,  establishes  the  common-carrier 
status  of  the  two  roads  now  before  us,  and  I  therefore  concur  in  the 
majority  report. 
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No.  9864. 
INMANPOULSEN  LUMBER  COMPANY  ET  AL. 

V. 

SOUTHERN  PACIFIC  COMPANY,  DIRECTOR  GENERAL, 

ETAL. 


Submitted  December  10,  1918.    Decided  October  29,  1919. 


1.  Rates  on  fir  and  hemlock  lumber,  except  rough  green  fir  and  lath,  also  on 

mining  timbers,  mine  wedges,  fence  posts,  and  railroad  ties,  in  straight  or 
mixed  carloads,  from  Portland,  Greg.,  to  points  on  the  Southern  Pacific 
south  and  east  of  San  Francisco  and  bay  points  and  to  points  on  the 
Atchison,  Topeka  &  Santa  Fe  east  of  Mojave,  Calif.,  found  to  have  been 
unduly  prejudicial  to  the  extent  indicated.  Damage  not  proven  and 
reparation  denied. 

2.  Joint  and  through  rates  on  all  the  commodities  from  Portland  to  points  on 

the  Southern  Pacific  south  and  east  of  San  Francisco  and  bay  points 
and  to  points  on  the  Northwestern  Pacific  and  El  Paso  &  Southwestern 
system  found  to  have  been  unreasonable  to  the  extent  indicated. 
Reparation   awarded. 

James  G.  Wilson  for  complainants. 

F.  H.  Woody  Ben  C.  Dey^  and  C.  W.  Durhrow  for  Southern  Pa- 
cific Company. 

R.  Walton  Moore  and  Elmer  Westlake  for  Director  General. 

Report  of  the  Commission. 

Division  3,  Commissioners  CiiARK,  Hall,  and  Eastman. 

By  Division  3 : 

The  complainants  are  four  corporations,  and  the  receivers  of  a 
fifth,  operating  lumber  mills  at  Portland,  Oreg.  By  complaint  filed 
October  5,  1916,  and  later  amended,  they  alleged  tiiat  the  rates  on 
fir  and  hemlock  lumber,  also  on  lath,  mining  timbers,  mine  wedges, 
fence  posts,  and  railroad  ties,  collectively  termed  ^'fir  and  hemlock 
lumber  "  except  where  lath  is  specifically  mentioned,  in  straight  or 
mixed  carloads  from  Portland  to  certain  points  in  California,  Ne- 
vada, Arizona,  and  New  Mexico,  were  and  are  unreasonable,  unjustly 
discriminatory,  unduly  prejudicial,  and  violative  of  the  fourth  sec- 
tion of  the  act  to  regulate  commerce.  They  seek  reparation  on  ship- 
ments moving  during  the  statutory  period  and  the  establishment  of 
reasonable  and  nonprejudicial  rates.  Since  the  original  hearing  on 
April  4,  1917,  the  Director  General  of  Railroads  by  hid  General 
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Order  No.  28  has  initiated  rates  effective  June  25,  1918,  which  ex- 
ceed tliose  then  in  effect.  By  supplemental  complaint  filed  after  the 
hearing  the  Director  General  was  made  a  party  defendant.  Upon 
complainants'  request  a  further  hearing  was  had  regarding  changed 
conditions  brought  about  by  federal  control.  At  that  hearing  com- 
plainants declared  that  no  relief  for  the  future  was  desired. 

The  destinations  indicated  are  (1)  Southern  Pacific  points  in 
California  and  Nevada,  south  and  east  of  San  Francisco  and  San 
Francisco  Bay  points,  hereinafter  termed  bay  points;  (2)  North- 
western Pacific  points  in  California;  (3)  El  Paso  &  Southwestern 
system  points  in  Arizona  and  New  Mexico;  and  (4)  Sante  Fe  points 
east  of  Mojave,  Calif.,  i.  e.,  in  California,  Arizona,  and  New  Mexico. 

Prior  to  May  2,  1915,  the  tariff  in  effect  carried  the  following 
general  commodity  description : 

Lumber,  viz:  Cedar,  Fir,  Hemlock,  Larch,  Pine,  Redwood  or  Spruce  (ex- 
cept Manufactured  Products  of  Lumber  shown  in  Group  B),  Lath,  Logs, 
Mining  Timbers,  Mining  Wedges,  Fence  Posts,  and  Railroad  Ties,  straight  or 
mixed  carloads, 

• 

referred  to  in  this  report  as  "fir  and  hemlock  lumber.**  It  also 
carried  a  special  lumber  description  put  in  pursuant  to  our  findings 
and  order  of  June  22, 1911,  in  Oregon  <6  Washington  Lumber  Mfrs. 
Asso.  V.  S.  P.  Oo.j  21  I.  C.  C,  889,  reading,  "  Lumber,  Bough  Green 
Fir,  and  Lath."  It  also  carried  other  special  commodity  descrip- 
tions. The  history  of  the  rates,  which  are  stated  in  cents  per  100 
pounds,  is  set  forth  below : 


Commodity. 


Fir  and  hemlock  lumber. 


Lumber,  rough  green  fir,  and 

lath. 

Lumber,  rough  and  dressed 

Lumber,  rough  green  fir,  and 

lath. 
Do , 


Fir  and  hemlock  lumber. 

Do 

Do 


Do. 
Do. 
Do. 


Destination. 


San   Frandaoo;   bay  points;   points 

south  and  east  of  Day  points. 
Bay  points 


Points  intermediate  to  bay  paints. 
do 


Bay  points  and  points  intermediate 
thereta 

do. 

Santa  Fe  pdnts 

Southern  radflo  points  south  and  east 
of  San  Frandsoo. 

Certain  Southern  Padflo  points  south 
and  east  of  Sim  Frandsoo. 

San  Frandsoo  and  points  north  of 
MarysTllle. 

All  points  south  and  east  of  San  Fran- 
dsoo and  bay  points. 


Ratefirom— 


Willa- 
mette 
VaUey. 


CtfUt. 
25 

17.5 

25 
17.5 

17.5 

17.5 


20 
(•) 


Port- 
land. 


Oenti, 
25 

25 

25 
25 

2L5 

2L6 

(«) 


(•) 
20 

(») 


BIteotiTedate. 


Prior  to  May  Si 
1915. 
Da 

Da 
May3.m5. 

8^.  1. 101ft. 

OQt.22,inft. 

Da 
Oei.  17,  IMS. 

Da 

Mar.  15b  IWt, 

Present. 


1 17.5  cents  plus  rate  fh»n  bay  points. 
>  21.5  cents  plus  rate  from  bay  points. 
*  Combination  on  bay  pdnts. 
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It  will  be  seen  from  the  above  table  that  prior  to  September  1, 
1915,  the  rates  on  "  Lumber,  rough  green  fir,  and  lath  "  from  the  Wil- 
lamette Valley  to  bay  points  and  points  intermediate  thereto  was  7.5 
cents  lower  than  from  Portland.  The  17.5-cent  rate  from  the  Wil- 
lamette Valley  was  published  in  compliance  with  our  order  in 
Oregon  <&  Washington  Lumber  Mfrs.  Asso.  v.  S.  P.  Co.^  supra.  On 
September  1,  1915,  the  difference  in  these  rates  from  Portland  and 
the  Willamette  Valley  was  reduced  to  4  cents  by  the  reduction  of  the 
Portland  rate  to  21.5  cents.  On  October  22,  1915,  the  commodity 
description  of  "  Lumber,  Rough  Green  Fir,  and  Lath ''  was  changed 
to  "Lumber,  Fir,  and  Hemlock,  also  Lath,  straight  or  mixed  car- 
loads "  and  thus  included  rough  green  fir.  On  October  17, 1916,  this 
commodity  description  was  enlarged  to  include  "Mining  Timbers, 
Mining  Wedges,  Fence  Posts,  and  Bailroad  Ties,  straight  or  mixed 
carloads." 

The  adjustment  of  October  22, 1915,  whereby  the  rates  on  rough  green 
fir  from  the  Willamette  Valley  and  Portland  to  San  Francisco  and 
bay  points  and  points  intermediate  thereto  were  made  applicable  on  all 
fir  and  hemlock  lumber,  as  well  as  lath,  in  straight  or  mixed  carloads, 
resulted  in  combinations  from  both  the  Willamette  Valley  and  Port- 
land lower  than  the  established  through  rates  to  points  on  the  South- 
ern Pacific  east  and  south  of  San  Francisco  and  bay  points,  and 
lower  than  the  joint  rates  to  points  on  the  El  Paso  &  Southwestern 
and  the  Northwestern  Pacific  beyond  the  bay  points.  As  there  were 
no  joint  rates  to  points  on  the  Santa  Fe  it  also  resulted  in  combina- 
tion rates  4  cents  higher  from  Portland  than  from  the  Willamette 
Valley  to  points  on  that  line. 

In  order  to  eliminate  all  fourth  section  violations  the  Southern 
Pacific  on  October  17,  1916,  amended  its  tariff  so  that  the  rates  to 
points  on  its  line  east  and  south  of  the  bay  points  were  made  on 
basis  of  the  lowest  combination,  but  when  the  through  rates  of  25 
cents  from  Portland  and  the  Willamette  Valley  were  lower  than  such 
combination  the  through  rates  remained  in  effect.  This  resulted  in 
rates  from  the  Willamette  Valley  to  these  points  one-fourth  of  a 
cen<t  to  4  cents  per  100  pounds  lower  than  the  rates  from  Portland 
to  the  same  points.  Before  this  change  became  effective  the  com- 
plainants filed  a  protest  with  the  Commission,  but  on  the  showing 
thus  made  the  Commission  declined  to  suspend  the  rates  and  the 
complaint  herein  was  then  filed. 

The  following  table  shows  the  joint  rates  on  fir  and  hemlock 
lumber,  in  straight  or  mixed  carloads,  in  effect  from  Portland  to 
points  on  the  Northwestern  Pacific  and  the  El  Paso  &  Southwestern, 
and  the  combination  rates  from  and  to  the  same  points  resulting 
from  the  changes  in  the  rates  from  Portland  to  the  bay  points: ' 
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To- 


North  western  Pacific  R.  R.: 

San  Rafoel,  Calif 

Black  Points,  Calif 

Sears  Point,  Calif 

Petaluma,  Calif 

Penn  Grove,  Calif 

Sebastopol .  Calif 

Ooemerville,  Calif 

Rio  Campo.  Calif. 

EI  Paso  &  Soutnwestem  system: 
Douglas,  Ariz.— 

Prior  to  Feb.  28, 1917 

Feb.  28, 1917,  to  Apr.  9, 1918,  inclusive. 
On  and  after  Apr.  10, 1918 


Joint  rates 

from 
Portland. 


Centa, 
30 
30 
29 
30 
30 
30.6 
36.5 
36.75 


72 
»71.5 
67.5 


Local  rates 
from  San 
Francisco. 


Cents. 


5 

5 

5 

6 

7 

10 

16 

16 


50 
50 
50 


Combination 

rates  in 

connection 

with21.5-oent 

rate  to  San 

Francisco 

between 

Oct.  22, 1915, 

and  Mar.  15, 

1917. 


CetUt. 
26.5 
26.5 
26.5 
26.5 
28.5 
31.5 
37.5 
37.5 


71.5 
71.5 
71.5 


Combination 

rates  in 

connection 

with2(MMit 

rate  to  San 

Frandsoo 

since  Mar.  15, 

1917 


Ctntt. 


25 
25 
25 
25 
27 
90 
36 
36 


70 
70 
70 


1  During  the  period  May  4, 1917,  to  Apr  9,  1918,  inclusive,  rate  on  fir  lumber,  straight  carloads,  was 
68.75  cents. 

These  violations  of  the  fourth  section  of  the  act  were  not  protected 
by  any  application  or  authorized  by  us  and  were  unlawful.  A 
tariff  check  indicates  that  they  have  been  eliminated.  As  stated  be- 
fore, while  the  rates  in  effect  from  October  14,  1915,  to  March  11, 
1917,  the  period  during  which  the  shipments  moved  to  points  on 
the  Northwestern  Pacific  and  El  Paso  &  Southwestern,  and  to  points 
on  the  Southern  Pacific  prior  to  October  17, 1916,  were  the  same  from 
Portland  and  the  Willamette  Valley,  the  combinations  of  the  inter- 
mediate rates  from  Willamette  Valley  points  were  lower  than  the 
through  rates  contemporaneously  in  effect  from  Willamette  Valley 
points  and  lower  than  the  through  rates  also  in  effect  from  Port- 
land. 

The  complainants  contend  that  the  rates  from  Portland  were  un- 
reasonable to  the  extent  that  they  exceeded  the  aggregate  of  the 
intermediate  rates  contemporaneously  in  effect  from  Willamette 
Valley  points.  The  mere  fact  that  the  rates  from  one  point  ex- 
ceeded the  aggregate  of  intermediate  rates  from  another  point  does 
not  establish  that  the  rates  from  the  first  point  were  unreasonable. 

We  do  find,  however,  that  the  rates  on  fir  and  hemlock  lumber, 
also  on  lath,  mining  timbers,  mine  wedges,  fence  posts,  and  rail- 
road ties,  straight  or  mixed  carloads,  from  Portland  to  points  on  the 
Northwestern  Pacific  Kailroad  and  El  Paso  &  Southwestern  system 
were  unreasonable  to  the  extent  that  they  exceeded  the  aggregate 
of  the  intermediate  rates,  subject  to  the  act  to  regulate  commerce, 
contemporaneously  in  effect.  We  also  find  that  during  the  period 
from  October  22, 1915,  to  October  17, 1916,  the  through  rates  on  the 
same  commodities  and  from  September  1,  1915,  to  October  22,  1915, 
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the  through  rates  on  lumber,  rough  green  fir,  and  lath  from  Portland 
to  points  on  the  Southern  Pacific  south  and  east  of  San  Francisco 
and  bay  points  were  unreasonable  to  the  extent  that  they  exceeded 
the  aggregate  of  intermediate  rates,  subject  to  the  act  to  regulate 
commerce,  contemporaneously  in  effect 

We  further  find  that  complainants,  except  the  East  Side  Mill  & 
Lumber  Company,  made  numerous  shipments  from  Portland  to  the 
destination  territory  indicated  within  the  statutory  period  and  paid 
and  bore  the  charges  thereon;  that  they  have  been  damaged  and  are 
entitled  to  reparation  to  the  extent  that  the  charges  paid  exceeded 
those  that  would  have  accrued  on  the  basis  of  the  rates  herein  found 
reasonable.  The  exact  amount  of  reparation  due  can  not  be  de- 
termined on  this  record  and  the  complainants  should  prepare  state- 
ments showing  the  details  of  the  shipments  in  accordance  with 
rule  V  of  the  Rules  of  Practice,  also  specifying  the  dates  on  which 
the  charges  were  paid,  which  statements  should  be  submitted  to  the 
defendants  for  verification.  Upon  receipt  of  statements  so  prepared 
and  verified  we  will  consider  the  entry  of  an  order  awarding 
reparation. 

The  issue  remaining  for  consideration  is  whether  the  difference 
in  the  rates  from  Portland  and  the  Willamette  Valley  to  Southern 
Pacific  points  south  and  east  of  San  Francisco  and  bay  points,  and 
to  Santa  Fe  points  east  of  Mojave  was  unduly  prejudicial  to  com- 
plainants, and  if  so  whether  complainants  are  entitled  to  an  award 
of  reparation  in  respect  thereof. 

In  Inman-Poulsen  Lumber  Co.  v.  S.  P.  Co.^  42  I.  C.  C,  275,  de- 
cided November  29, 1916,  we  found  that  the  rates  on  fir  and  hemlock 
lumber  and  lath  from  Portland  to  San  Francisco  and  bay  points 
and  to  points  north  thereof  to  and  including  Marysville,  Calif., 
were  unduly  prejudicial  to  the  extent  that  they  exceeded  the  rates 
contemporaneously  in  effect  on  like  traffic  from  Willamette  Valley 
points.  As  stated  above  the  rates  here  attacked  are  in  most  instances 
the  lowest  combinations  and  the  finding  of  undue  prejudice  with 
respect  to  the  rates  to  San  Francisco  and  bay  points  is  necessarily 
reflected  in  the  rates  here  under  consideration.  Following  Inman- 
PouUen  Lumber  Co.  v.  S.  P.  Co.^  supra^  and  upon  this  record  we 
find  that  the  rates  on  fir  and  hemlock  lumber,  except  rough  green 
fir  and  lath,  also  on  mining  timbers,  mine  wedges,  fence  posts,  and 
railroad  ties,  in  straight  or  mixed  carloads,  from  Portland  to  points 
on  the  Southern  Pacific  south  and  east  of  San  Francisco,  between 
October  17,  1916,  and  March  14,  1917,  both  inclusive,  and  on  the 
same  commodities  to  points  on  the  Atchison,  Topeka  &  Santa  Fe 
east  of  Mojave,  between  October  22,  1915,  and  March  14,  1917,  both 
inclusive,  were  Unduly  prejudicial  to  the  extent  that  they  exceeded 
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the  rates  contemporaneously  in  effect  from  Willamette  Valley  points 
to  the  same  destinations. 

In  Oregon  <Sb  Washington  Lumber  A/frs.  Asso.  v.  S.  P.  Co.,  supra, 
we  prescribed  a  rate  on  rough  green  fir  lumber  and  lath  from  most 
of  the  points  in  the  Willamette  Valley  to  San  Francisco  and  bay 
points  7.5  cents  lower  than  that  applicable  from  Portland.  We  do 
not  find  that  complainants  have  been  unduly  prejudiced  by  the  differ- 
ence in  rate^  on  rough  green  fir  lumber  and  lath. 

The  burden  of  proof  to  establish  the  fact  and  amount  of  damage, 
traceable  to  undue  prejudice  as  the  proximate  cause,  rests  upon  com- 
plainants. Evidence  on  their  behalf  leaves  much  to  be  desired  in  the 
way  of  clearness  and  definiteness.  It  shows  competition  between 
Portland  and  Willamette  Valley  mills;  that  lumber  is  sold  delivered; 
that  when  the  rates  from  Willamette  Valley  were  reduced  certain  of 
the  Portland  mills  agreed  among  themselves,  and  upon  advice  of 
counsel,  to  quote  delivered  prices  in  certain  territory,  which  is  not 
clearly  indicated,  based  on  the  Valley  rates  and  not  on  the  Portland 
rates;  that  the  consignees  deducted  the  Portland  freight  charges 
from  the  invoice  price ;  and  that  complainants  lost  the  difference  be- 
tween such  freight  charges  and  those  that  would  have  accrued  at  the 
Willamette  Valley  rates.  The  record  nowhere  shows  that  the  Val- 
ley mills  reduced  their  delivered  prices  by  the  amounts  of  the  reduc- 
tion in  their  rates,  or  that  they  set  the  price  at  which  complainants 
were  obliged  to  sell. 

We  can  award  reparation  for  damages  resulting  from  unduly 
prejudicial  rates  only  where  the  evidence  as  to  fact  and  amount  of 
damage  would  be  sufficient  to  sustain  a  recovery  in  court.  Anadarko 
Cotton  Oil  Co.  V.  A.,  T.  <&  S.  F.  By.  Co.,  20 1.  C.  C,  43.  The  evidence 
before  us  does  not  show  that  the  Willamette  Valley  rates  were  the 
proximate  cause  of  any  injury  which  the  complainants  sustained 
following  the  establishment  of  those  rates,  or  what,  if  any,  was  the 
damage  resulting  from  an  injury  so  caused.  In  the  absence  of  such 
a  showing,  there  is  no  assurance  that  the  relationship  between  the 
rates  from  two  originating  regions  resulted  in  injury  to  the  com- 
plainants. If  the  carriers  had  removed  the  undue  prejudice  by  in- 
creasing the  rates  from  the  Willamette  Valley  complainants  would 
still  have  had  to  pay  the  rates  they  did  pay. 

Except  to  the  extent  indicated,  the  rates  attacked  are  not  found  on 
this  record  to  have  been  unreasonable  or  otherwise  in  violation  of  the 
act  to  regulate  commerce. 
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No.  10930. 

CHICAGO   WAREHOUSE   &  TERMINAL   COMPANY 

TERMINAL  CHARGES. 


FIFTEENTH  SECTION  APPLICATION  No.  8329. 


Submitted  November  1,  1919.     Decided  November  22^  1919. 


Authority  to  establish  at  Chicago,  111.,  a  terminal  charge  of  2  cents  per  100 
pounds  to  apply  on  interstate  less-than-carload  traffic  between  points  beyond 
Chicago  and  Industries  and  universal  freight  stations  located  on  the  Chicago 
Warehouse  &  Terminal  Company,  granted. 

Luther  M.  Walter  and  S.  W,  Tracy  for  Chicago  Warehouse  & 
Terminal  Company,  and  L.  A.  Lowrey^  agent  for  the  line  haul  car- 
riers, applicants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Woolley,  and  Eastman. 
By  Division  3 : 

This  proceeding  concerns  Fifteenth  Section  Application  No.  8329, 
L  A.  Lowrey  agent's  No.  6,  filed  by  him  September  27,  1919,  for  and 
on  behalf  of  the  Chicago  Warehouse  &  Terminal  Company  and 
other  carriers  not  under  federal  control  jointly  in  connection  with 
carriers  under  federal  control,  requesting  authority  to  establish,  on 
one  day's  notice,  at  Chicago,  111.,  a  terminal  charge  of  2  cents  per 
100  pounds  to  apply,  in  connection  with  certain  requirements  as  to 
minimum  loading  and  gross  revenue,  on  interstate  less-than-car-load 
traffic  moving  under  through  rates  between  points  beyond  Chicago 
and  industries  and  universal  freight  stations  located  on  the  Chicago 
Warehouse  &  Terminal  Company.  The  readjustment  proposed  has 
been  approved  by  the  Director  General  for  the  lines  under  federal 
control,  and  this  report  will  deal  with  the  issue  presented  with 
respect  to  carriers  not  so  controlled. 

While  no  protests  against  the  granting  of  this  application  have 
come  to  the  Commission,  it  was  deemed  advisable  because  of  the  de- 
parture from  long-established  rate  relationships,  hereinafter  dis- 
closed, which  would  result  from  the  proposed  method  of  applying 
the  increase  sought,  and  for  other  reasons,  to  assign  the  matter  for 
public  hearing  at  Chicago  in  order  that  the  parties  interested  and 
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affected  might  have  an  opportunity  to  be  heard.  Such  a  hearing 
has  recently  been  had  following  the  usual  forms  of  notice. 

The  hearing  was  set  under  the  procedure  which  contemplates  pro- 
mulgation of  the  report  proposed  by  the  examiner,  but  such  promul- 
gation was  waived  by  the  parties,  who  joined  in  requesting  prompt 
decision  by  us. 

Applicant  Chicago  Warehouse  &  Terminal  Company,  operating  a 
system  of  freight  transportation  through  tunnels  under  the  city  of 
Chicago,  will  be  referred  to  as  the  tunnel  company,  and  the  trunk 
line  railroads  entering  Chicago,  parties  to  the  application,  as  the 
line-haul  carriers.  Unless  otherwise  stated  the  rates  and  absorptions 
herein  referred  to  will  be  understood  to  be  in  cents  per  100  pounds. 

A  full  recital  of  the  facts  respecting  the  physical  properties,  the 
corporate  and  operating  relationship  between  the  Chicago  Warehouse 
&  Terminal  Company  and  the  Chicago  Tunnel  Company,  and  the 
nature  of  the  terminal  services  performed,  will  be  found  in  our 
decision  in  Rates  in  Chicago  Switching  District^  34  I.  C.  C,  234,  and 
for  the  purposes  of  this  case  it  is  unnecessary  to  detail  them  here. 
This  carrier's  operations  are  wholly  within  the  Chicago  switching 
district.  It  is  a  party  to  the  Lowrey  switching  tariff,  which  generally 
provides  for  the  application  of  Chicago  rates  to  and  from  industries, 
industrial  tracks,  and  other  stations  located  within  the  Chicago 
switching  district,  whether  or  not  such  industry,  industrial  track,  or 
station  is  located  upon  or  directly  connected  with  the  line  performing 
the  road  haul.  The  carriers  parties  to  this  arrangement  compensate 
each  other  for  the  necessary  switching  service  in  the  form  of  divisions 
or  absorptions. 

It  is  here  proposed  to  amend  the  tariff  schedules  covering  traffic 
handled  via  the  tunnel  so  as  to  provide  as  follows : 

Apply  Chicago,  lU.,  rates  plus  2  cents  per  100  pounds. 

all  of  which  increase  would  accrue  to  the  tunnel  company  and  be 
in  addition  to  the  division  of  7  cents  which  it  is  now  receiving  from 
the  line-haul  carriers  out  of  through  rates. 

The  justification  advanced  by  the  applicants  for  the  increase 
sought  is  the  imperative  need  of  the  tunnel  company  for  additional 
revenue  to  cover  the  increased  cost  of  maintaining  and  operating  its 
property,  as  6hown  by  supporting  financial  statements  later  to  be 
considered  in  this  report. 

The  interstate  traffic  of  the  tunnel  company  is  divided  into  three 
general  classes — ^that  handled  at  its  public  receiving  stations,  denomi- 
nated "universal  freight  stations";  that  from  and  to  commercial 
houses  and  industries  located  on  and  having  connection  by  elevators 
with  the  tunnel ;  and  that  interchanged  for  the  line-haul  carriers  be- 
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tween  their  freight  stations  with  which  the  tunnel  company  has  con- 
nection. In  addition  there  is  a  relatively  smaller  movement,  frhich  is 
purely  local,  of  coal  to  and  ashes  from  hotels,  stores,  office  and  other 
buildings,  and  of  excavated  material  from  building  operations  within 
the  area  covered  by  the  tunnel  company.  The  charges  for  these  local 
services  come  under  the  jurisdiction  of  the  State  Public  Utilities 
Commission  of  Illinois,  and  are  not  shown  on  this  record. 

The  present  rate  of  the  tunnel  company  on  the  interstate  traffic 
above  mentioned  is  9  cents,  except  for  that  interchanged  between 
railroads  on  which  the  rate  is  6^  cents.  These  rates  became  effective 
October  1,  1919,  under  the  Commission's  Fifteenth  Section  Order 
No.  1720,  and  represent  increases  over  rates  previously  in  effect  to  the 
extent  shown  by  the  following  table : 


Rates  in 

effect 

prior  to 

Apr.  6, 

1918. 

Increased  rates  authorized 
by  Fifteenth  Section  Orders 
Nos.- 

Merchandise  less  carload  between— 

402 

773 

1720 

Amount 

of  increase 

present 

Rates  made  effective. 

over  for- 
mer rates. 

Apr.  6, 
1918. 

Sept.  2, 
1918. 

Oct.  1, 
1919. 

Boat  lines,  railroads,  and  industries 

4 
6 

5 
6 

4 

7 
7 

4 

9 
9 
6J 

5 

Boat  lines,  railroads,  and  universal  freight  statioas . . . 
Railroads 

3 
2k 

This  statement  shows  that  the  tunnel  company  has  increased  its 
interstate  rates  three  times  during  the  years  1918  and  1919. 

On  traffic  handled  to  and  from  industries  and  universal  freight 
stations,  to  which  the  increase  herein  proposed  would  apply,  the 
rates  now  in  effect  are  collected  from  the  shipper  or  consignee  if 
the  tonnage  forwarded  or  received  by  one  shipper  or  consignee,  in 
one  day,  is  less  than  6,000  pounds  when  handled  by  lines  west  of 
Chicago,  and  10,000  pounds  by  lines  east,  or  if  the  gross  revenue 
accruing  to  the  line-haul  carriers  is  less  than  $15.  If  the  minima  of 
tonnage  and  revenue  are  met  the  shipper  is  relieved  of  any  charge 
and  the  tunnel  company  receives  its  compensation  in  the  form  of 
an  absorption  by  the  line-haul  carriers  out  of  the  Chicago  rate. 
Under  this  arrangement,  which  was  voluntarily  adopted  by  the  car- 
riers reaching  Chicago  in  1910  in  connection  with  the  establish- 
ment of  the  Lowrey  tariff  and  has  remained  in  effect  to  the  present 
time,  shippers  served  by  the  tunnel  company  have  been  accorded  flat 
Chicago  rates  as  to  their  shipments  meeting  the  tonnage  and  revenue 
requirements  referred  to,  the  same  as  shippers  served  by  other  car- 
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riers  within  this  district.  In  Rates  to  or  From  Certain  Points  in  the 
Chicago  Switching  District^  supra^  by  tariff  supplements  filed  to  be- 
come effective  during  September  and  October,  1914,  the  line-haul 
carriers  proposed  to  cancel  certain  through  routes  and  joint  rates 
in  connection  with  the  tunnel  company.  This  proposal  was  pro- 
tested by  numerous  shippers  and  receivers  of  freight  in  Chicago  and 
we  decided  that,  upon  all  the  facts,  circumstances,  and  conditions 
disclosed  by  our  investigation  in  that  case,  unlawful  discrimination 
against  the  tunnel  company  and  the  shippers  served  by  it  would  re- 
sult, and  ordered  continuance  of  the  then  existing  arrangements. 
This  order  has  expired  by  limitation  but  the  line-haul  carriers  have 
not  since  that  time  sought  either  to  cancel  the  through  rates  or  U) 
increase  them  above  the  Chicago  basis,  except  to  the  extent  pro- 
posed in  the  application  now  before  us.  No  change  in  the  conditions 
disclosed  by  our  previous  investigation  has  been  shown  in  this  case. 

In  the  past  the  divisions  paid  by  the  line-haul  carriers  to  the  tun- 
nel company  have  been  measured  by  the  amount  of  the  latter's  local 
interstate  rates,  and  these  divisions  have  been  increased  progressively 
with  the  increases  in  the  tunnel  company's  rates  up  to  7  cents,  which 
is  the  present  division  and  all  that  it  now  receives  on  shippers'  trafiSc 
handled  in  volume  as  indicated  above.  In  connection  with  the  in- 
crease in  the  rates  of  the  tunnel  company  from  7  to  9  cents,  effected 
October  1, 1919,  it  is  stated  that  the  line-haul  carriers  declined  to  in- 
crease their  absorption  on  the  ground  that  their  earnings  on  this 
traffic  under  present  rates  would  not  warrant  it ;  hence  the  proposal 
to  establish  a  terminal  charge  of  2  cents  in  addition  to  the  Chicago 
rate,  to  be  assessed  against  the  shipper. 

Exhibits  showing  operating  revenues  and  expenses  and  tonnage 
handled  for  the  nine-months  period  ending  September  30,  1919,  and 
expenditures  for  additions  and  betterments  and  net  financial  results 
from  operation  covering  the  period  from  January  1,  1910,  when  the 
tunnel  company  commenced  actively  to  engage  in  transportation,  to 
September  30,  1919,  were  introduced  by  it  in  support  of  its  request 
for  additional  revenue,  and  appear  in  the  appendix. 

These  statements  are  largely  self-explanatory.  They  show  gen- 
erally a  steadily  increasing  operating  deficit  with  a  total  of 
$417,865.90,  for  the  period  of  nine  years  and  nine  months  referred 
to,  together  with  a  very  marked  decrease  during  the  past  five  years 
in  the  amounts  expended  for  additions  and  betterments,  and  that  the 
carrier  has  not  been  self-supporting  and  must  secure  additional  rev- 
enue from  some  source  if  it  is  to  continue  to  serve  the  shipping  pub- 
lic. It  is  stated  that  thus  far  these  deficits  have  been  taken  care  of 
by  the  use  of  moneys  set  aside  for  depreciation  and  the  payment  of 
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taxes,  the  latter  amouhting  to  $197,100.12  during  the  past  four 
years  and  having  remained  unpaid  for  that  period. 

The  president  of  the  tunnel  company  testified  that  during  the 
period  covered  by  these  exhibits  there  has  also  been  what  might  be 
called  deferred  maintenance,  not  represented  by  expenditures  or  de- 
preciation charges  set  up  in  the  accounts,  in  respect  of  items  which 
are  summarized  in  the  following  paragraph. 

There  have  been  no  rail  renewals  since  initial  construction  to  off- 
set the  wear  and  tear  thereof,  and  eventually  the  bottom  of  the  tunnel 
will  have  to  be  rebuilt  and  new  rails  laid.  To  cover  this  item  it  is 
estimated  that  a  sum  of  not  less  than  $30,000  per  annum  should  be 
reflected  in  the  statement  of  operating  expenses.  In  like  manner  the 
following  expenditures  are  alleged  to  be  necessary :  New  trolley  wire, 
$6,000;  crossings  and  switches,  $10,000;  elevator  renewals,  $18,000; 
all  per  annum.  It  is  further  stated  that  other  items  which  have  been 
charged  to  depreciation  of  equipment  have  been  figured  on  the  basis 
of  prices  paid  for  material  and  labor  10  years  ago,  and  that  these 
costs  are  now  much  higher.  As  to  these  items  it  is  estimated  that 
at  least  $30,000  additional  per  annum  should  be  charged  on  the  books 
in  order  to  put  the  carrier  in  a  position  to  renew  equipment  as  it 
becomes  necessary.  These  figures  total  $94,000  per  annum,  and  on 
this  basis  the  total  operating  deficit  of  the  tunnel  company  would  be 
more  than  three  times  as  great  as  that  shown  by  the  appended  ex- 
hibits. 

He  further  testified  that  "  there  is  absolutely  no  chance  of  getting 
any  additional  money  from  the  owners  of  the  property.  In  the  first 
place  there  was  expended  in  the  construction  of  the  property  some 
$30,000,000,  which  has  not  paid  a  cent  of  interest  or  return  of  any 
kind  during  all  of  this  period,  and  in  addition,  as  has  been  shown, 
we  have  expended  $850,000  for  additions  and  betterments,  and  the 
stockholders  have  flatly  refused  to  pay  anything  more,  and  say  the 
property  must  at  least  earn  its  operating  expenses;  and  if  we  are  to 
continue  operation  it  will  also  have  to  earn  the  cost  of  renewing  the 
different  facilities." 

Apparently  the  most  acute  situation  now  confronting  this  carrier 
is  with  respect  to  the  demand  for  increased  wages  on  the  part  of  its 
operating  employees.  Its  trains  are  electrically  operated  and  the 
motormen  and  some  of  the  other  employees  in  the  tunnel  have  usually 
received  wages  similar  to  those  paid  by  surface  and  elevated  street- 
car lines  in  Chicago.  These  latter  lines  have  recently  granted  sub- 
stantial increases  in  wages  to  their  men  and  the  tunnel  company  has 
received  similar  and  pressing  demands  from  its  employees.  These 
demands  are  regarded  by  the  carrier  as  reasonable  and  it  is  stated 
would  be  granted  if  it  was  in  position  to  do  so.    It  has  held  its  men 
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in  line  and  continued  operations  thus  far,  it  is  stated,  by  a  frank  dis- 
closure of  the  financial  condition  of  the  tunnel  company ;  by  inform- 
ing them  of  the  effort  to  obtain  increased  revenue,  which  if  obtained 
would  be  shared  with  them ;  and  that  if  they  should  discontinue  work 
meanwhile  it  would  be  necessary  to  close  up  the  property  until  as- 
surances of  additional  revenue  were  received. 

It  is  estimated  that  the  increased  rates  here  sought,  together  with 
the  increases  which  became  effective  October  1,  1919,  will  yield  addi- 
tional revenue  approximating  $17,500  per  month,  based  on  the  aver- 
age monthly  tonnage  for  the  first  nine  months  of  the  present  year  of 
all  merchandise  traffic,  except  that  interchanged  between  carriers. 
The  evidence  in  this  case  does  not  show  on  what  part  of  the  total 
tonnage  referred  to  the  tunnel  company  received  divisions  from 
the  line-haul  carriers,  as  distinguished  from  the  traffic  on  which  the 
charges  for  the  terminal  service  were  billed  against  the  shipper, 
although  our  report  in  the  previous  case  referred  to  states  that 
charges  in  addition  to  the  Chicago  rate  accrue  on  about  25  per  cent  of 
the  traffic  handled  by  the  tunnel  company.  If  this  ratio  prevails  at 
the  present  time,  then  approximately  75  per  cent  of  the  estimated 
additional  revenue  would  be  derived  from  the  increased  rates  here 
sought  and  25  per  cent  from  those  made  effective  October  1,  1919. 
The  average  traffic  interchanged  monthly  between  carriers  for  the 
first  nine  months  of  1919  was  6,594  tons,  on  which  the  rate  was  in- 
creased October  1  from  4  to  6^  cents  per  100  pounds,  or  50  cents  per 
net  ton,  which  would  yield  an  additional  monthly  revenue  of  ap- 
proximately $3,300,  making  a  total  on  all  interstate  traffic  of  $20,800. 
Of  this  amount  it  is  estimated  that  it  will  be  necessary  to  expend 
from  $12,000  to  $13,000  monthly  in  additional  wages,  and  that  what- 
ever may  be  left  will  be  fully  absorbed  by  other  items  of  increased 
operating  cost.  Eates  published  by  the  tunnel  company  for  the  in- 
terstate movement  of  merchandise  in  carload  lots,  minimum  20,000 
pounds,  were  also  increased  from  60  cents  to  $1  per  net  ton,  effective 
October  1, 1919,  under  our  Fifteenth  Section  Order  No.  1720,  but  the 
record  shows  that  there  was  no  movement  of  this  kind  during  the 
past  year. 

Upon  being  questioned  as  to  why  the  service  of  interchange  for 
and  between  the  line-haul  carriers  was  being  performed  for  6J 
cents,  while  the  same  carriers  were  paying  the  tunnel  company  7 
cents,,  in  the  form  of  a  division,  for  a  similar  service  in  connection 
with  shippers'  traffic,  witness  for  the  tunnel  company  stated  that 
the  rate  on  interchange  traffic  was  largely  based  on,  and  at  the  pres- 
ent time  was  the  same  as,  that  charged  by  teaming  companies  per- 
forming a  like  service,  and  that  the  line-haul  carriers  did  not  feel 
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justified  in  paying  the  tunnel  company  a  higher  rate;  that  it  was 
deemed  necessary  by  these  carriers  that  the  services  of  the  teaming 
companies  be  continued  for  the  handling  of  certain  classes  of  their 
interchange  business ;  and  that  the  teaming  companies  were  now  en- 
deavoring to  secure  an  increase  from  the  carriers  to  9  cents,  as  was 
the  tunnel  company  in  respect  of  both  the  rate  for  interchange  and 
the  division  on  traffic  handled  for  shippers.  Obviously  any  in- 
crease which  might  be  received  by  the  tunnel  company  for  either  of 
these  services  would  supplement  their  revenues  to  that  extent. 

It  will  be  noted  from  the  statement  of  operating  revenues  and  ex- 
penses that  while  there  is  a  separation  of  the  earnings  derived  from 
local  intrastate  operations,  hereinbefore  mentioned,  there  is  no  sep- 
aration of  the  operating  expenses  properly  chargeable  to  this  traf- 
fic such  as  to  indicate  whether  or  not  it  pays  its  way  or  is  to  any  ex- 
tent A  burden  upon  interstate  commerce. 

The  attitude  of  the  shippers  represented  at  the  hearing  was  voiced 
by  a  witness  appearing  on  behalf  of  the  Chicago  Wholesale  Grocers 
Exchange,  in  which  organization  are  included  eight  wholesale  deal- 
ers in  groceries  using  the  tunnel  service.  He  testified  that  upon 
the  receipt  of  notice  of  the  proposed  increase  a  committee  was  ap- 
pointed by  the  exchange  to  investigate  and  report  thereon;  that  it 
found  from  an  examination  of  the  records  of  the  tunnel  company 
that  it  was  operating  under  a  continual  loss ;  that  in  view  of  the  pre- 
vailing situation  respecting  the  high  cost  of  labor  and  material  this 
loss  would  in  all  probability  be  largely  augmented;  that  this  car- 
rier by  reason  of  its  location  under  the  streets  of  a  large  and  greatly 
congested  city  like  Chicago  was  rendering  a  service  valuable  alike, 
in  their  opinion,  to  shippers  of  freight  and  to  the  general  public, 
as  well  as  to  the  line-haul  carriers  in  the  form  of  increased  terminal 
facilities ;  that  upon  analysis  and  comparison  of  the  methods  of  de- 
livery to  the  line-haul  carriers  by  team  and  by  tunnel  it  appeared 
to  be  practically  impossible  for  the  railroads  to  render  these  whole- 
sale grocers  even  half  efficient  service  in  the  handling  of  merchandise 
if  delivered  by  team;  and  that  the  committee  was  unanimously  of 
the  opinion  that  the  tunnel  company  should  be  continued  in  opera- 
tion and  be  assisted  to  become  self-supporting.  The  following  reso- 
lution, adopted  by  the  exchange  was  read  into  the  record  at  tlje 
hearing : 

The  shippers  and  receivers  of  freight  at  points  in  the  Chicago  district  over 
the  Chicago  Tunnel  are  opposed  to  any  increase  over  the  Chicago  rate  as  an 
ordinary  rule  of  practice,  but  we  recognize  the  financial  difficulties  at  the 
present  time  of  the  tunnel  and  are  willing  as  a  temporary  measure,  to  pay 
two  cents  over  the  Chicago  rate,  with  the  distinct  understanding  that  we  may, 
at  any  time  in  the  future,  take  the  matter  up  with  a  view  to  having  all  our 
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shipments  move  on  the  Chicago  rate.  This  appearance  here  is  without  preju- 
dice to  our  taking  any  action  in  the  future  that  we  may  be  called  upon  to  take. 
We  ask  the  Commission  to  so  adjust  the  tariffs  or  the  accounting  practices 
of  the  carriers  as  to  make  it  certain  that  the  additional  two  cents  will  be  paid 
by  the  Chicago  shipper  or  receiver  and  not  be  billed  to  or  collected  from  our 
customers  outside  of  Chicago;  the  two  cents  in  all  cases  to  be  collected  by 
the  Tunnel  Company  from  the  Chicago  shippers  and  receivers. 

The  tunnel  company,  as  well  as  the  shippers  served  by  it,  takes  the 
view  that,  as  a  general  proposition,  the  existing  arrangements  should 
be  continued  and  the  cost  of  the  terminal  services  absorbed  by  the 
line-haul  carriers.  Neither  in  the  former  case  nor  in  this  had  or 
have  we  before  us  the  question  of  divisions  or  absorptions  out  of  the 
line-haul  rate,  and  there  is  nothing  in  this  record  respecting  the 
matter  of  earnings  under  existing  rates  or  the  relative  cost  of  the 
service  performed  by  the  respective  carriers  in  connection  with  this 
particular  traffic  to  indicate  whether  the  line-haul  carriers  should  or 
should  not  be  required  to  continue  to  absorb  an  amount  sufficient  to 
cover  the  advancing  costs  of  the  terminal  service,  even  though  it  be 
assumed  that  the  necessity  of  additional  revenue  on  the  part  of  the 
tunnel  company  is  established.  Therefore,  our  action  in  this  case  is 
not  to  be  construed  either  as  concluding  that  question  or  reversing 
our  former  decision  on  the  issues  therein  presented.  The  testimony 
of  the  president  of  the  tunnel  company  holds  out  to  the  shippers  the 
prospect  of  a  return  to  the  present  rate  basis  if  in  the  future  this 
carrier  is  able  to  secure  the  revenue  necessary  to  cover  its  proper  op- 
erating costs  in  the  form  of  divisions  by  the  line-haul  carriers. 

The  imperative  need  of  the  applicant  tunnel  company  for  addi- 
tional operating  revenue  is  clearly  proven,  and  the  measure  of  the 
proposed  increased  rate  has  been  shown  to  be  reasonable.  While 
the  line-haul  carriers  hold  themselves  out  under  the  published  tariffs 
to  perform  certain  transportation  to  and  from  Chicago,  including 
the  necessary  terminal  services,  the  shippers  here  most  affected  have 
by  their  appearance  in  support  of  the  application  as  well  as  by  their 
testimony  evidenced  the  fact  that  the  service  accorded  by  the  tunnel 
company  is  of  especial  value  in  the  conduct  of  their  business  and  in 
all  probability  more  advantageous  than  that  generally  accorded 
shippers  who  are  served  by  the  carriers'  ordinary  team-track  and 
freight-house  facilities,  from  the  standpoint  of  prompt  and  efficient 
handling  of  their  traffic  not  only  but  from  a  financial  standpoint  as 
well.  Due  to  the  general  increase  in  the  cost  of  labor  during  the 
past  year  the  cost  of  drayage  in  Chicago  has  increased.  Obviously 
the  application  of  rates  to  points  served  by  the  tunnel  company 
higher  than  to  points  in  Chicago  not  so  served  will  result  in  some 
disparity  between  the  rates  to  these  two  different  classes  of  shipping 
points,  but  it  does  not  appear  from  this  record  that  such  disparity 
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will  effect  undue  prejudice  to  the  shippers  using  this  special  service. 
Upon  all  the  facts  of  record  we  conclude  and  find  that  the  application 
should  be  granted,  and  it  will  be  so  ordered. 

Because  of  the  urgency  of  the  situation,  and  in  the  absence  of  a 
showing  that  any  interest  will  be  adversely  affected  thereby,  the  order 
in  this  case  will  permit  filing  of  the  increased  rates  upon  one  day's 
notice,  as  prayed  for  in  the  application. 

As  at  present  advised  we  see  no  objection  to  arrangements  by  the 
shippers  or  receivers  of  freight  at  Chicago  among  themselves,  or  with 
the  carriers,  "to  make  it  certain  that  the  additional  two  cents  will  be 
paid  by  the  Chicago  shipper  or  receiver,"  as  contemplated  in  the 
second  paragraph  of  the  resolution  quoted  above;  but  such  an  ar- 
rangement is  not  properly  a  subject  for  tariff  provision.  The  law 
requires  that  the  tariff  shall  name  just  and  reasonable  rates  and 
charges  which  shall  be  collected  by  the  carrier,  but  does  not  specify 
which  of  the  parties  to  the  transportation  shall  pay  thenu 
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Appendix. 


Chicago  Tunnel  Company  and  Chicago  Warehouse  d  Terminal  Company  operat- 
ing revenues  and  operating  expenses,  nine  months,  ending  Sept.  SO,  1919, 

OperatiDg  revenues: 
Merchandise — 

Pnblic  receiving  stations $329,560.65 

Intercliange 58, 531. 74 

Commercial    houses 216, 043. 00 

Total 604. 135. 29 

Excavation 23, 438. 23 

Miscellaneous : 

Coal 16, 740. 03 

Cinders 36,  425. 91 

Total 63, 165. 94 

Other  transportation  revenue 3,473.08 

Total  operating  revenue 084,212.64 

Operating  expenses: 

Maintenance  of  way  and  structures 56,259.39 

Depreciation  of  way  and  structures 9,000.00 

Maintenance  of  equipment 58,810.17 

Depreciation  of  equipment 35,258.61 

Power L 27, 191. 51 

Conducting   transportation n 406,844.13 

Traffic 4, 377. 82 

General  and  miscellaneous 82,154.04 

Total  operating  expenses 679,895.67 

Net  operating  income 4,316.97 

Taxes: 

Capital  stock 2, 620. 80 

Personal  property 29,577.58 

City  compensation  (based  on  percentage  of  gross  revenue) 26,809.55 

Total 59, 007. 98 

Deficit 54, 690. 96 
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Traffic  8tati8tic8f  nine  months  ending  Sept,  SO,  1919, 

Cars: 

Merchandise — 

Public  receiving  stations : 176, 573 

Interchange 48, 431 

Ck)mmercial  houses 127, 802 


Total 352, 806 


Excavation 8,353 


Miscellaneous — 

Coal 8, 022 

Cinders 16, 363 


24,385 


Total  cars 385, 544 


Tonnage : 

Merchandise — 

Public  receiving  stations 236,158 

Interchange . 59, 349 

Commercial  houses • 155, 523 


Total 451, 030 


Coal 26, 493 


Total  tons 477,  S28 

Expenditures  for  additions  and  permanent  betterments^  Jan,  1,  1910,  to 

Sept.  30,  1919. 


Year. 


1910. 

1911. 
1912. 
1913. 
1914. 
1915. 


Amount. 


9244,160.68 
14,912.22 


354,270.99 

140,900.80 

7,068.46 


Year. 


1916 

1917 

1918 

1919  (9  months), 


Total. 


Amount. 


125,853.43 

39,584.00 

16,527. 18 

6,339.34 


850,217.10 


Net  results  from  operation  for  the  same  period. 


Year. 


1910. 
1911. 
1912. 
1913. 
1914. 
1915. 
1916. 
1917. 


Deficit. 


129,169.99 


10,068.81 
82,205.75 
19,511.32 
30,316.79 
31,687.30 
87,572.75 


Surplus. 


16,479.82 


Year. 


1918 

1919  (9  months). 


Total. 


Total  deficit 


Deficit. 


179,122.05 
51, 09a  96 


424,845.72 
6,479.82 


417,865.90 


Surplus. 


16,479.82 
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No.  8827. 

PUBLIC   UTILITIES   COMMISSION   OF  THE   STATE   OF 

COLORADO  ET  AL.  .      . 

V. 

ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY, 

DIRECTOR  GENERAL,  ET  AL. 


Submitted  July  30,  1919.    Decided  November  26,  1919. 


The  Joint  ocean-aud-rail  ami  rail-ocean-and-rall  rates  from  Atlantic  seaboard 
territory  to  Colorado  common  points,  vi.\  Galveston,  Tex.,  include  insurance 
against  marine  risks,  but  the  ocean  factors  of  the  combination  rates 
through  Galveston  do  not  include  insurance.  Original  report  and  order,  52 
I.  C.  C,  439,  460,  requiring  the  carriers  to  make  effective  rates  not  in  excess 
of  the  aggregates  of  the  intermediate  rates  when  lower  than  the  Joint 
through  rates  modified  so  as  to  permit  the  addition  to  the  former  of  the 
cost  of  marine  Insurance. 

William  J.  Sedgmcm  and  J.  T.  Greene  for  Mallory  Steamship 
Company. 

J.  P.  Rowan  for  coastwise  steamship  lines. 

Roscoe  H.  Hupper  for  coastwise  steamship  lines  (Southern  Pa- 
cific lines)  and  Director  General. 

Secx)nd  Supplemental  Report  of  the  Commission. 

Hall,  Commissioner: 

Among  the  rates  considered  by  us  in  the  original  proceeding 
herein,  52  I.  C.  C,  439,  were  those  applying  from  Atlantic  seaboard 
territory,  via  Galveston,  Tex.,  to  Colorado  common  points.  We 
held,  in  substance,  that  the  joint  through  rates,  which  were  then  and 
are  now  on  a  scale  of  $3.34^,  first  class,  had  not  been  shown  to  be  un- 
reasonable or  otherwise  unlawful  except  to  the  extent  that  they  ex- 
ceeded the  combination  rates  contemporaneously  maintained  through 
the  port  of  Galveston.  In  the  same  proceeding  we  prescribed  class 
rates  from  Galveston  to  Colorado  common  points,  which,  combined 
with  the  elass  rates  from  Atlantic  seaboard  territory  by  water  to 
Galveston,  would  produce  through  rates  lower  than  the  joint  rates 
by  13  cents  on  first  class  and  3  cents  on  second  class.  On  all  other 
classes  the  combination  rates  would  exceed  the  joint  through  rates. 

In  requiring  the  carriers  to  make  effective  rates  not  in  excess  of  the 
aggregates  of  the  intermediate  rates  when  lower  than  the  joint  rates 
we  were  dealing  only  with  the  rate  relation,  without  having  before  us 
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on  the  record  the  matter  of  marine  insurance.  That  matter  was  later 
brought  to  our  attention  and  we  reopened  the  proceeding  for  further 
hearing  in  order  to  ascertain  the  bearing  of  marine  insurance  upon 
the  application  of  the  rates  made  necessary  under  our  order. 

In  accordance  with  a  long-established  custom  the  joint  ocean- 
and-rail  rates  from  New  York  and  Atlantic  seaboard  territory  to 
Colorado  common  points,  applicable  via  Gulf  ports,  include  insur- 
ance against  marine  risks.  The  local  tariff  applicable  on  traffic 
to  Galveston  provides  that  the  rates  do  not  include  marine  insurance, 
but  that  the  shipper  may  if  he  desires  effect  such  insurance  through 
the  water  carriers,  under  open  policies  carried  by  them,  at  a  premium 
rate  of  15  cents  per  $100,  with  a  minimum  charge  of  25  cents. 

Although  not  definitely  appearing  upon  the  record,  we  under- 
stand that  water  carriers  between  New  York  and  Galveston  carry 
policies  of  marine  insurance  to  cover  cargo  "  moving  under  rates 
of  freight  which  include  insurance  or  which  may  be  insured  by 
the  carrier  for  account  of  shippers  or  consignees  requesting  insur- 
ance prior  to  sailing";  that  in  the  event  of  loss  the  carrier  collects 
from  the  insurance  company  and  in  turn  settles  with  those  whose 
shipments  were  covered,  either  because  moving  on  a  joint  rate  which 
included  insurance,  or  because  insured  for  their  account  by  the 
carrier  before  sailing;  and  that  in  port-to-port  traffic  the  bill  of 
lading  is  indorsed  "insured"  or  "uninsured,"  and  if  the  latter  no 
recovery  can  be  had  either  by  the  carrier  under  its  blanket  policy 
or  by  the  shipper. 

The  position  of  the  carriers  is  that  in  ascertaining  whether  the 
combination  on  Galveston  is  lower  than  the  joint  rate  the  additional 
insurance  premium  upon  shipments  moving  under  the  combination 
should  be  taken  into  account,  or,  in  other  words,  if  use  of  the  lower 
combination  rate  plus  the  insurance  premium  produces  a  charge 
higher  than  that  under  the  joint  rate  the  latter  would  be  applicable. 
Under  this  construction  of  our  order  the  question  whether  the  joint 
rate,  which  includes  insurance,  or  the  combination  rate,  one  factor 
of  which  does  not  include  insurance,  would  yield  the  lower  through 
charge  upon  a  given  shipment  might  depend  upon  the  value  of  the 
goods  shipped,  or  the  valuation  on  which,  if  separately  insured,  the 
premium  was  computed.  The  joint  rate  is  computed  on  weight  alone, 
but  includes  insurance.  The  intermediates  to  and  from  Galveston 
are  also  computed  on  weight,  but  the  marine  insurance,  if  written  for 
the  factor  to  Galveston,  is  computed  on  value  and  not  on  weight. 
For  example,  a  first-class  shipment  weighing  300  pounds  and  valued 
at  $300  moves  from  New  York  to  Denver.  The  through  charge  for 
transportation  under  the  joint  rate  of  $3.34ri  per  100  pounds,  includ- 
ing insurance,  would  be  $10.04,  and  under  the  lower  combination 
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rate  of  $3.21  J  per  100  pounds,  plus  the  insurance  premium,  would 
be  $10.10,  or  6  cents  more  than  under  the  joint  rate;  if  not  insured, 
$9.65,  or  39  cents  less  than  under  the  joint  rate.  If  the  shipment  was 
worth  but  $200  the  charge  under  the  combination  rate,  with  premium 
added,  would  be  $9.95  and  thus  less  than  under  the  joint  rate.  The 
carriers  urge  that  in  actual  practice  it  would  be  impracticable  to 
ascertain  the  value  of  each  shipment  in  advance  of  billing,  and  that 
in  the  event  of  loss  due  to  perils  of  the  sea  they  would  be  held  respon- 
sible, although  the  rates  charged  did  not  include  insurance  against 
marine  risks. 

Strict  compliance  with  the  terms  of  the  order  entered  in  con- 
nection with  the  original  report  would  require  the  carriers  to  apply 
rates  not  in  excess  of  the  combination  rates  whenever  lower  than  the 
joint  rates,  irrespective  of  what  might  be  the  through  charges  for  the 
combined  service  of  transportation  and  insurance.  It  is  their  inten- 
tion to  reproduce  in  their  joint  tariff  applying  on  traffic  from  Atlantic 
seaboard  territory  via  Galveston  to  Colorado  common  points  the 
rates  to  and  from  Galveston  appearing  in  their  separately  published 
tariffs,  to  be  used  when  such  combination  rates  are  lower  than  the 
joint  rates.  In  order  that  the  charges  under  the  two  sets  of  rates 
may  be  comparable  it  is  proper  to  increase  the  combination  rates  by 
the  cost  of  the  insurance,  or  15  cents  per  $100  in  value.  The  car- 
riers should  therefore  include  in  the  rules  governing  the  application 
of  the  rates  named  in  the  joint  tariff  a  provision  to  the  effect  that 
the  rates  therein  named,  whether  joint  or  used  in  combination,  are 
not  applicable  on  uninsured  traffic,  and  that  on  such  traffic  the  com- 
bination rates  named  in  the  separately  published  tariffs  will  apply. 
The  following  rule,  or  one  of  similar  import,  should  appear  in  the 
section  naming  the  joint  rates : 

If  the  rates  in  Sections and (Galveston  combination),  plus  marine 

insnrance,  make  a  lower  charge  than  the  rates  named  in  Section  (joint 

rates),  the  rates  in  Sections and (Galveston  combination),  will  apply. 

The  sections  naming  the  combination  rates  should  explain  the 
conditions  under  which  they  apply  in  terms  substantially  as  follows: 

If  the  rates  In  Section (Joint  rates)  make  a  lower  charge  than  the  rates 

in  Sections and (Galveston  combination),  plus  marine  insurance,  (See 

note),  the  rates  in  Section (Joint  rates)  will  apply. 

NoTB. — ^To  the  charges  arrived  at  by  the  use  of  the  rates  oamed  in  Sections and 

(Galveston  combination)   there  will  be  added  a  charge  for  marine  insurance  at 


premium  rate  of  15  cents  per  $100  value,  with  a  minimum  charge  of  2S  cents. 

The  order  heretofore  entered  will  be  modified  accordingly  with 
permission  to  publish  these  rules  on  not  less  than  five  days'  notice. 
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No.  9798  ^ 

PORTSMOUTH  ASSOCIATION  OF  COMMERCE, 

INCORPORATED, 

V, 

SEABOARD  AIR  LINE  RAILWAY  COMPANY,  DIRECTOR 

GENERAL,  ET  AL. 


Submitted  February  4, 1919.    Decided  November  24,  1919. 


Upon  complaints  which  allege  unlawfulness  In  the  addition  of  switching  charges 
of  the  joint  terminal  of  the  defendant  carriers,  the  Norfolk  &  Ports- 
mouth belt  line,  to  the  rates  on  lumber  and  forest  products  from  certain 
points  in  North  Carolina  and  Virginia  to  deliveries  in  the  Norfolk  dis- 
trict, Va.,  when  such  deliveries  are  made  by  the  belt  line  or  through  it 
as  an  intermediate  carrier,  whereas,  such  charges  are  not  added  for  de- 
liveries of  similar  shipments  to  industries  on  the  belt  line,  or  deliveries 
to  industries  beyond  the  belt  line,  but  requiring  intermediate  switching 
via  that  line  on  competitive  traffic,  nor  from  the  same  points  on  ship- 
ments of  other  commodities,  Held : 

1.  That  the  record  does  not  show  that  as  to  the  corporate  defendants  such 

total  charges  were  or  are  unreasonable  under  section  1  of  the  act  to 
regulate  commerce. 

2.  That  the  individual  carrier  corporations  have  not  subjected  these  complain- 

ants or  this  commodity  to  undue  prejudice  or  disadvantage  under  sec- 
tion 3  of  the  act  to  regulate  commerce  in  the  specific  manner  and  form 
as  alleged  in  the  complaints. 

3.  That  under  the  federal  control  act,  it  is  and  for  the  period  of  federal  con- 

trol will  be,  unjust  and  unreasonable  to  collect  such  charges  from  the 
shippers  or  consignees  in  addition  to  the  line-haul  rate  under  conditions 
set  forth  in  the  report    Reparation  denied. 

J.  H.  Fishback  for  complainants.  -^ 

Frank  W.  Gwathmey  and  R.  Walton  Moore  for  defendants. 
CJiarlea  J.  Rixey  for  Director  General  of  Railroads. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Aitchison,  and  Eastman. 

Aitchison,  Chairman: 

These  two  cases  involve  common  issues,  were  heard  together,  and 
will  be  disposed  of  in  one  report.     The  cases  were  made  the  sub- 

1  This  report  also  embraces  No.  9933»  Rowland  Lumber  Company  et  al  v.  Same. 
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ject  of  a  proposed  report,  prepared  by  the  examiner  who  heard  the 
e^  idence,  which  has  been  brought  to  the  attention  of  all  parties. 

The  complainant  in  No.  9798  is  a  corporation  organized  to  promote 
the  industrial  welfare  of  Portsmouth  and  vicinity ;  the  complainants 
in  No.  9933  are  corporations,  copartnerships,  and  individuals  en- 
gaged in  shipping  lumber  and  forest  products  from  points  in  North 
Carolina  to  the  Norfolk  district,  or  in  receiving  such  shipments  at 
tlie  latter  place.  In  each  case  the  complaint  alleges  violation  of  sec- 
tions 1,  2,  and  3  of  the  act  to  regulate  commerce;  and  in  No.  9933 
reparation  is  sought.  The  railroad  corporations  named  as  de- 
fendants are  the  Norfolk  &  Portsmouth  Belt  Line  Railroad  Com- 
pany, herein  referred  to  as  the  belt  line;  the  Seaboard  Air  Line 
Railway  Company,  the  Atlantic  Coast  Line  Railroad  Company, 
the  Southern  Railway  Company,  and  the  Norfolk  Southern  Rail- 
road Company,  hereinafter  referred  to  as  the  Seaboard,  Coast  Line, 
Southern,  and  Norfolk  Southern,  respectively ;  the  Norfolk  &  West- 
ern Railway  Company;  and  the  Virginian  Railway  Company.  At 
the  hearing  the  complaints  against  the  two  defendants  last  named 
were  dismissed,  and  the  charge  that  the  other  defendants  violate  sec- 
tion 2  was  withdrawn. 

The  issues  presented  in  the  original  complaints  grow  out  of  the 
nonabsorption  by  the  line  carriers  of  certain  switching  charges  of 
the  belt  line  on  lumber  and  other  forest  products  in  the  Norfolk,  Va., 
district.  This  district,  for  the  purposes  of  this  report,  embraces 
communities  and  terminals  grouped  about  the  mouths  of  the  Eliza- 
beth River  and  its  tributaries,  near  Hampton  Roads,  Va.  The 
localities  to  which  reference  is  made  are  known  as  Port  Norfolk, 
Pinners  Point,  Portsmouth,  Berkley,  South  Norfolk,  Norfolk,  and 
Sewalls  Point.  Each  railroad  company  named  as  defendant  has  a 
terminal  in  this  district;  each  also  has  rights  in  a  joint  terminal,  the 
belt  line,  as  will  later  be  shown. 

The  complaint  in  No.  9933  was  amended  at  the  hearing  to  aUege 
the  unreasonableness  of  the  through  charges,  but  the  record  is  clear 
that  the  principal  cause  of  complaint  is  the  addition  of  the  switch- 
ing charge  of  the  belt  line  to  the  line-haul  rate. 

Subsequent  to  the  filing  of  the.  original  complaints,  but  prior  to 
the  hearing,  the  federal  government  assumed  general  control  of  the 
principal  transportation  systems  of  the  country,  including  the  belt 
line.  On  June  25,  1918,  the  Director  General  of  Railroads,  in  the 
exercise  of  power  conferred  upon  the  President  by  the  federal  caa- 
trol  act,  prescribed  increases  in  the  freight  rates  throughout  the 
country  of  approximately  25  per  cent.  On  lumber  and  other  forest 
products  the  increase  was  not  to  exceed  5  cents  per  100  pounds.  The 
order  of  the  Director  General  is  more  fully  recited  in  Pacific  Limber 
Co.  V.  N.  yf.  P.  R.  R.  Co.,  51 1.  C.  C,  738,  764-766.    By  supplemental 
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complaint,  after  the  hearing,  the  Director  General  was  made  a  de- 
fendant in  this  proceeding. 

The  answer  of  the  Director  General  denies  generally  his  respon- 
sibility for  any  violation  of  law  as  alleged  in  the  supplemental  com- 
plaint, and  that  complainant  is  entitled  to  relief.  He  consents  to  our 
determination  of  the  issues  upon  the  record  already  made  in  so  far 
as  the  same  is  relevant.  No  further  hearing  was  asked  and  none 
has  been  held.  Exceptions  to  the  proposed  report  were  filed  by  both 
the  complainant  and  the  Director  General.  The  defendant  cor- 
porations filed  no  exceptions. 

The  Director  General  lays  particular  stress  upon  the  question  as 
to  what,  under  the  pleadings  and  the  statements  of  counsel  at  the 
hearing,  is  really  at  issue  in  these  proceedings.  The  following  are, 
in  substance,  the  matters  of  complaint  which  are  alleged  to  con- 
stitute violations  of  sections  1  and  3  of  the  act  to  regulate  commerce: 

1.  That  defendants  refuse  to  absorb  belt  line  switching  charges  on 
shipments  of  lumber  and  other  forest  products  from  the  restricted 
territory,  hereinafter  more  fully  described,  when  destined  to  in- 
dustries on  the  belt  line,  while  they  do  absorb  the  belt  line  switching 
charges  on  all  other  traffic  from  the  restricted  territory,  and  like- 
wise absorb  belt  line  switching  charges  on  trap-car  shipments.  The 
evidence  herein  relates  only  to  the  movement  of  carload  lots. 

2.  That  the  defendants  refuse  to  absorb  the  switching  charges  of 
the  belt  line  on  lumber  and  other  forest  products  from  noncompet- 
itive points  in  the  restricted  territory,  when  destined  to  industries 
on  the  lines  of  carriers  other  than  the  belt  line,  which  require  inter- 
mediate switching  by  the  belt  line  from  the  line-haul  carrier  to  the 
terminal  carrier,  while  they  do  absorb  the  belt  line  switching  charges 
on  similar  shipments  when  originating  at  competitive  points. 

3.  A  somewhat  different  situation  is  presented  of  record  under 
the  supplemental  complaint  filed  as  against  the  Director  General, 
under  the  federal  control  act;  and  it  is  important  to  bear  this  dis- 
tinction in  mind. 

The  Supplemental  complaint  sets  out  the  assumption  of  federal 
control  over  the  defendant  railroad  carriers  and  alleges  that  since 
the  filing  of  the  complaint  the  rates  for  the  transportation  of  lumber 
and  forest  products  from  the  restricted  territory  in  North  Carolina 
and  Virginia  to  Norfolk  and  Portsmouth  have  been  materially  ad- 
vanced under  General  Order  No.  28.  It  alleges  that  as  a  result  the 
total  charges  made  up  of  the  rates  for  the  line  haul  plus  the  switch- 
ing charge  over  the  belt  line — 

•  •  •  and  which  total  charges  are  In  this  proceeding  attacked  by  com- 
plainant as  unlawful,  unreasonable,  unjust,  and  unjustly  discriminatory, 
have  been  very  materiaUy  increased,  thereby  increasing  the  injustice  and  un- 
lawfulness of  the  charges  assessed  against  lumber  and  forest  products  on 
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sliipments  moving  from  said  states  of  North  Carolina  and  Virginia  to  Norfolk 
and  Portmouth,  involving  a  switching  nwvement  over  the  Norfolk  &  Ports- 
mouth Belt  Line  Railroad  Company,  as  described  in  the  original  complaint. 

The  averment  in  the  supplemental  complaint  to  the  effect  that  the 
result  of  this  situation  is  unreasonable  and  unjust  is  sufficient,  under 
section  10  of  the  federal  control  act,  to  raise  the  issue  as  to  these 
matters  pleaded  in  the  complaint,  considered  in  connection  with  the 
additional  matters  set  forth  in  the  supplemental  complaint. 

The  complaints,  in  so  far  as  they  allege  a  violation  of  section  3  of 
the  act  to  regulate  commerce  can  be  disposed  of  in  comparatively 
small  compass.  Under  this  section  it  is  clear  that  the  prejudice  to  be 
undue  and  unlawful  must  ordinarily  be  such  that  it  is  a  source  of 
advantage  to  the  party  alleged  to  be  favored  and  a  disadvantage  to 
the  other  party;  and  that  generally  a  competitive  relation  between 
the  parties  must  appear.  California  Walnut  Growers  Asso.  v.  A.  dk 
R.  R.  R.  Co.,  50  I.  C.  C,  558. 

In  Richmond  Chamber  of  Commerce  v.  S,  A.  L,  Ry.,  44  I.  C.  C, 
455, 467,  we  said : 

It  does  not  appear  that  coal  and  coke  are  competitive  with  other  trafiBc  mov- 
ing into  Richmond  and  the  absorption  of  switching  charges  on  certain  traffic 
and  not  upon  other  traffic  is  not  in  itself  unduly  discriminatory.  Cattle  RaUert^ 
Asso,  of  Texas  v.  F.  W.  d  D,  C.  Ry,  Co.,  7  I.  C.  C  613. 

There  is  no  showing  of  competition  between  forest  products  and 
any  of  the  commodities  on  which  the  charges  of  the  belt  line  are 
absorbed.  On  brief,  complainants  concede  the  soundness  of  the  above 
findings,  but  contend  that  the  collection  of  the  switching  charge  on 
forest  products  and  not  on  other  conmiodities  is  unjust  and  unreason- 
able. 

Nor,  from  this  record,  can  we  find  that  a  rate  made  up  of  the  aggre- 
gate of  the  rates  for  the  line  haul  and  for  the  terminal  service  is 
unreasonable,  but  that  a  charge  equal  to  the  line-haul  rate  would  be 
reasonable.  We  can  not  say  that  from  nonabsorption  territory,  the 
distances  ranging  up  to  300  miles,  through  rates  varying  from  3  to  10 
cents  per  100  pounds  with  a  uniform  addition  of  $3  per  car,  are  unjust 
and  unreasonable,  and  forbidden  by  law,  but  would  bo  brought  within 
the  limits  of  justness  and  reasonableness  and  be  protected  by  law  if 
shrunk  evenly  $3  on  each  car.  The  border  line  between  reasonable- 
ness and  unreasonableness  in  this  case  is  not  so  sharply  marked  as  to 
permit  such  refinement.  As  it  is  not  shown  that  the  aggregate  of  the 
rates  for  the  line  haul  and  for  the  terminal  service  is  unreasonable 
we  could  not  require  the  absorption  of  terminal  charge.  Riohm^md 
Switching  Case,  30  I.  C.  C,  552, 559. 

However,  while  the  issues  laid  by  complainants  against  the  corpo- 
rate defendants  based  on  the  alleged  violations  of  the  act  to  regulate 
commerce,  can  not  be  sustained,  and  are  not  so  framed  as  to  embrace 
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the  material  matters  developed  in  the  evidence,  the  facts  disclosed  by 
the  record  must  be  considered  with  respect  to  the  issues  raised  by  the 
supj)lemental  complaint  against  the  Director  General. 

The  situation  now  before  us  can  well  be  described  by  quoting  from 
our  report  on  rehearing  in  Richmond  Chamber  of  Commerce  y.  S.  A. 
L.  Ry.,  44  I.  C.  C,  455,  457-459,  decided  April  28,  1917: 

On  traffic  to  industries  situated  on  the  Norfolk  Belt  Line  ♦  •  •  the 
defendant  carriers  have  consistently  absorbed  the  switching  charges  on  car- 
load traffic  indiscriminately,  whether  to  or  from  local  or  common  points,  other 
than  on  certain  forest  products  originating  at  near-by  Carolina  producing  points. 

♦  ♦  •  Petitioners  allege  that  their  relationship  with  the  belt  line  at  Nor- 
folk is  such  that  it  is  In  substance  a  joint  terminal.    •    ♦    • 

♦  ♦  ♦  The  Norfolk  &  Western  and  the  Virginian,  operating  in  connection 
with  the  Norfolk  Southern,  alone  enter  Norfolk  proper.  Prior  to  the  construc- 
tion of  the  belt  line,  the  rails  of  the  Coast  Line,  Seaboard,  and  Southern 
terminated  at  Portsmouth.  Freight  destined  to  Norfolk  had  to  be  ferried  across 
the  Elizabeth  River,  unless  it  was  moved  back  to  Kirby,  a  junction  point  with 
the  Norfolk  &  Western,  which  required  an  extra  haul  of  over  40  miles.  To 
overcome  this  difficulty,  and  in  order  that  the  southern  carriers,  together  with 
the  New  York,  Philadelphia  &  Norfolk  and  the  Chesapeake  &  Ohio,  might 
more  conveniently  reach  those  industries  situated  in  Norfolk,  the  plan  of  con- 
structing a  belt  line  was  inaugurated.  That  belt  line,  as  finally  completed  in 
1898,  extends  from  the  junction  point  of  the  New  York,  Philadelphia  &  Nor- 
folk and  the  tracks  of  the  Norfolk  &  Carolina  Railroad  Company,  now  a  part 
of  the  Coast  Line,  at  Pinners  Point,  Va.j  around  the  southern  edge  of  Ports- 
mouth, and  across  the  south  branch  of  the  Elizabeth  River,  to  a  connection 
with  the  Norfolk  &  Western  at  Berkley,  in  all  a  distance  of  5.8  miles.  Sub- 
sequently the  Elizabeth  River  Railroad,  extending  south  about  7  miles  from 
a  connection  with  the  belt  line  in  Berkley,  became  a  branch  of  the  belt  line. 
The  belt  line,  under  a  lease  from  the  Southern  Railway,  also  operates  a  spur 
1.8  miles  in  length,  extending  into  the  city  of  Portsmouth.  Freight  coming 
from  or  destined  to  Industries  In  Norfolk  proper  over  any  of  the  southern 
routes  now  reaches  Norfolk  via  the  belt  line  and  the  Norfolk  &  Western  bridge 
over  the  eastern  branch  of  the  Elizabeth  River. 

It  is  the  view  of  petitioners  that  the  property  of  the  belt  line  is  simply  the 
joint  property  of  the  owning  lines,  and  that,  therefore,  each  of  such  lines  has 
an  equal  right  of  access  to  the  industries  located  thereon,  a  right  which  makes 
such  industries  the  terminals  of  each  owning  line. 

After  considering  the  history  and  organization  of  the  belt  line, 
we  said,  on  page  460: 

♦  ♦  ♦  We  are  of  opinion  and  find  that  the  b.elt  line  is  a  part  of  the 
line  of  each  of  the  owning  carriers  for  terminal  purposes.  It  is  of  no  conse- 
quence that  the  carriers  do  not  directly  own  the  belt  line,  but  each  merely 
its  allotted  share  of  the  stock,  nor  that  a  charge  of  $1.50  is  made  in  their  re- 
spective tariffs  for  deliveries  to  industries  located  thereon.  Each  owning  car- 
rier contributes  to  the  expenses  of  operation  in  the  form  of  absorbing  this 
switching  charge,  but  it  is  simply  a  financial  method  of  prorating  the  cost  of 
the  belt  line's  maintenance  and  operation.  In  substance,  it  is  nothing  more  or 
leas  than  applying  the  line-haul  rate  to  industries  situated  on  the  belt  line,  a 
practice  which  is  not  uncommon  where  the  line-haul  carrier  owns  the  terminal 

55 1.  0.  a 


382  INTERSTATE  COMMERCE  COMMISSION  REPORTS. 

severally.  ♦  ♦  *  We  are  of  opinion  and  find  that  the  industries  located 
upon  tlic  belt  line  must  be  treated  as  situated  on  the  joint  terminals  of  all  the 
owning  lines. 

The  defendants  in  the  present  proceeding  admit  the  accuracy  of 
these  findings.  On  page  461  of  that  report  we  stated  what  have 
now  become  the  substantial  grievances  of  the  present  complainants: 

There  are  •  *  *  instances,  however,  where  the  defendants  fall  to  absorb 
tlie  switching  charges  to  industries  on  the  belt  line.  •  ♦  ♦  Defendants 
♦  ♦  •  refuse  to  absorb  the  switching  charges  on  certain  forest  products 
from  near-by  Carolina  points  destined  to  industries  on  the  belt  line,  on  the 
ground  that  the  revenue  from  this  traffic  is  too  thin  to  make  such  absorption 
possible.  Neither  point  is  directly  in  issue ;  ♦  •  •  nor  are  there  sufficient 
facts  in  this  record  for  us  to  determine  whether  the  refusal  to  absorb  on 
forest  products  is  unlawful. 

It  appears  that  it  is  the  practice  of  the  owning  carriers  at  Norfolk  to  refuse 
to  absorb  the  switching  charges  of  the  belt  line  on  intermediate  switching  of 
noncompetitive  traffic.  The  carriers  will  be  expected  to  remedy  this  incon- 
sistency. 

Obviously,  what  was  said  in  that  report  concerning  the  duty  of 
owning  carriers  to  absorb  the  switching  charges  of  the  belt  line  on 
intermediate  switching  of  noncompetitive  traffic  is  a  corollary  to  the 
claim  of  those  carriers  that  the  property  of  the  belt  line  is  the  joint 
property  of  the  owning  lines. 

The  belt  line  has  been  extended  beyond  the  limits  described  above, 
as  will  be  seen  from  the  accompanying  map.  This  extension  was 
for  the  purpose  of  serving  certain  municipal  docks  of  Norfolk  at 
Sewalls  Point,  north  and  east  of  Norfolk  proper,  and  was  accom- 
plished by  leasing  trackage  rights  over  the  Norfolk  Southern  for 
about  nine-tenths  of  a  mile  southeast  from  Berkley  to  a  junction 
with  the  tracks  of  the  Virginian  Railway;  by  the  lease  of  trackage 
rights  over  the  latter  railway  for  about  9.8  miles  toward  Sewalls 
Point;  and  by  the  construction  of  2.5  miles  of  new  line  from  the 
Virginian's  rails  to  the  new  docks.  The  switching  charges  and  ab- 
sorptions apply  to  points  reached  by  the  extension,  but  at  present 
the  only  industries  served  thereon  are  at  or  near  the  municipal  docks. 
The  interests  represented  by  complainants  are  located  in  Port  Nor- 
folk, Portsmouth,  Berkley,  and  Norfolk,  south  of  the  Elizabeth 
River  and  its  eastern  branch,  on  the  older  part  of  the  belt  line,  as 
it  was  at  the  period  covered  by  the  report  cited. 

On  June  1,  1917,  the  belt  line  charges  were  increased  to  $3  per 
car  for  switching  to  or  from  industries  located  thereon,  and  to  $2 
per  car  for  intermediate  switching  between  the  line-haul  and  the 
delivering  carriers.    These  complaints  were  filed  shortly  thereafter. 

With  the  exception  of  sand  and  gravel  from  particular  points  to 
specific  deliveries  in  the  Norfolk  district,  which  will  not  be  further 
noted,  the  nonabsorption  of  belt  line  switching  charges  for  in-and- 
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cot-bound  tra£Sc  to  industries  served  by  tlie  belt  line  applies  only 
to  lumber  and  forest  products;  and  to  these  commodities  only  when 
they  originate  at  points  within  an  area  in  North  Carolina  and  in 


Virginia.  Belt  line  charges  are  paid  by  line-haul  carriers  whether 
absorbed  by  them  or  not,  and  the  public  pays  tariff  charges  to  the 
line-haul  carriers,  not  to  the  belt  line. 
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The  defendants  attempt  to  justify  this  nonabsorption  from  various 
points  in  North  Carolina  and  Virginia  requiring  an  interstate  move- 
ment. The  Seaboard  will  not  absorb  from  points  north  of  Durham 
and  Gary,  a  distance  from  Norfolk  of  about  183  miles.  The  Norfolk 
Southern  does  not  absorb  from  points  east  and  north  of  Colon,  a 
distance  from  Norfolk  of  about  283  miles.  The  Coast  Line  does 
not  absorb  from  points  on  its  own  rails  north  of  Wilmington,  Pem- 
broke, and  Maxton,  an  extreme  distance  from  Norfolk  of  about  245 
miles.  The  Southern  will  not  absorb  from  points  north  and  east  of 
Greensboro,  an  extreme  distance  from  Norfolk  of  about  270  mUes. 

Speaking  generally,  absorption  of  belt  line  switching  charges  is 
made  from  all  points  at  which  the  direct  or  indirect  competition  of 
the  Norfolk  &  Western  Railway  is  felt.  The  latter  and  affiliated 
lines  serve  Durham  and  Cary ;  lumber  and  forest  products  forwarded 
over  that  line  from  those  points  are  delivered  free  of  switching 
charges  at  any  point  on  the  belt  line ;  and  the  Seaboard  in  order  to 
compete  for  this  traffic  must  meet  the  Norfolk  &  Western's  charges. 
The  Seaboard  absorbs  switching  charges  on  these  commodities  from 
Cary,  and  also  absorbs  them  on  traffic  from  more  distant  points, 
whereby  the  competitive  influence  of  the  Norfolk  &  Western  is 
extended  beyond  the  territory  directly  served  by  it.  The  Norfolk 
Southern  crosses  the  main  line  of  the  Seaboard  at  Colon,  about  30 
miles  south  of  Cary;  on  traffic  from  Colon  and  points  west  thereof 
it  absorbs  belt  line  switching  charges.  The  Seaboard  has  rails  from 
Hamlet,  about  86  miles  south  of  Cary,  which  extend  eastward  through 
Maxton  and  Pembroke  to  Wilmington ;  the  Coast  Line  absorbs  belt 
line  switching  charges  from  those  points  and  from  points  on  its  lines 
south  thereof.  The  Southern  competes  with  the  Norfolk  &  Western  at 
Winston-Salem  and  other  points  in  the  vicinity  thereof;  Greensboro 
is  intermediate  between  Winston-Salem  and  Norfolk  via  the  Southern 
Railway  and  the  Southern  Railway  will  absorb  from  all  points  south 
and  west  of  Greensboro.  The  Southern,  which  now  absorbs  on  traffic 
from  Durham,  Cary,  Raleigh,  Selma,  and  Groldsboro,  announces  that 
in  future  it  will  not  so  provide  and,  to  this  extent,  refuses  to  meet 
the  competition  of  the  Norfolk  &  Western. 

The  above  analysis  shows  that  but  for  the  absorption  practice  of 
the  Norfolk  &  Western  Railway,  and  the  competition  of  that  car- 
rier for  traffic,  the  defendants  would  attempt  to  defend  extensions 
of  the  area  of  nonabsorption  territory  much  beyond  the  limits  above 
set  forth.  This  is  in  accord  with  their  testimony.  The  defenses 
offered  by  them  for  refusing  to  absorb  these  switching  charges  on 
hiniber  and  forest  products  are  as  follows:  (a)  The  revenue  on  this 
traffic  is  too  thin  to  permit  of  absorption  without  decreasing  their 
earnings  below  the  amount  to  which  they  are  entitled;  (6)  their 
tariffs  do  not  provide  equal  rates  on  lumber  and  forest  products 
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from  these  points  in  North  Carolina  to  all  points  in  the  Norfolk 
district,  but  are  published  to  specific  terminals,  delivery  beyond 
which  is  made,  and  has  always  been  made,  at  additional  charges ;  and 
(c)  lumber  and  forest  products  furnish  practically  the  only  traffic 
originating  at  points  in  northern  and  eastern  North  Carolina. 

Defendants  assert  that  the  rates  in  effect  from  the  nonabsorption 
territory  at  the  time  of  the  hearing  are  in  no  case  higher  than  those 
in  effect  in  1898  when  the  belt  line  was  constructed.  They  show  that 
in  many  important  instances  the  rates  have  been  reduced.  From 
this  they  contend  that  when  the  rates  were  established  delivery  on 
the  belt  line  was  not  contemplated. 

Various  exhibits  were  introduced  comparing  the  net  revenue  per 
car  and  per  car-mile  on  lumber  and  other  forest  products  with  other 
commodities  shown  to  have  moved  from  this  territory.  These  ex- 
hibits indicate  that  the  earnings  on  lumber  and  other  forest  products 
are  less  than  on  the  other  commodities.  Elaborate  exhibits  were  also 
introduced  comparing  the  rates  in  issue  with  rates  on  lumber  tod 
forest  products  in  other  portions  of  the  country,  some  of  which  were 
prescribed  by  us. 

Complainants  compare  the  rates  on  lumber  and  other  commodities 
from  other  points  in  the  south  to  points  on  the  belt  line  and  to  points 
beyond  Norfolk,  but  requiring  intermediate  switching  by  the  belt 
line.    In  certain  instances  the  net  revenue  thus  derived  by  the  south- 
ern carriers  on  the  basis  of  the  divisions  of  the  joint  rates  accruing 
to  them,  less  the  switching  charge  of  the  belt  line,  which  is  absorbed, 
is  less  than  the  revenue  from  the  rates  from  the  points  of  origin  here 
considered.     From  this  and  other  exhibits  it  is  argued  that  the 
earnings  from  these  rates  are  not  thin,  as  contended  by  defendants. 
It  also  appears  that  on  shipments  of  forest  products  from  points  on 
certain  tap  lines  operating  in  the  nonabsorption  territory  destined 
to  points  on  the  belt  line,  the  switching  charges  of  the  belt  line  are 
absorbed,  whereas  on  shipments  which  originate  at  the  junction 
points  with  such  tap  lines,  and  from  which  the  rate  is  greater  than 
the  division  of  the  rate  which  accrues  to  said  road  from  the  point 
on  the  tap  line,  the  switching  charge  is  added. 

Defendants  claim  that  the  switching  charges  on  lumber  and  forest 
products,  of  which  complaint  is  made,  are  analogous  to,  and  are 
merely  substitutes  for,  their  former  and  present  lighterage  charges 
on  those  commodities ;  that  prior  to  the  construction  of  the  belt  line 
forest  products  from  eastern  North  Carolina  were  lightered  only  on 
the  payment  of  $2.60  per  car;  that  this  practice,  subject  to  some 
changes,  is  still  in  effect;  and  that  when  the  belt  line  was  built  the 
imposition  of  the  switching  charge  of  $1.50  per  car  on  lumber  and 
forest  products  from  this  restricted  district  was  an  actual  reduction 
in  total  charges  for  transportation. 

164129°— 20— VOL  55 25 


386  INTERSTATE   COMMERCE  COMMISSION  REPORTS. 

Tariffs  on  file  with  the  Commission  do  not  make  it  clear  what 
were  the  practices  of  these  defendants  as  to  absorption  of  belt  lino 
charges  prior  to  August  17, 1908.  From  that  time  on  the  defendants 
have  absorbed,  under  proper  tariff  notation,  the  switching  charges 
of  the  belt  line  on  all  carload  traffic  from  or  to  sidings,  warehouses, 
or  industries  located  on  the  belt  line,  with  the  exception  that  no 
absorption  of  switching  charges  was  or  is  made  on  lumber  and  forest 
products  originating  in  northern  and  eastern  North  Carolina. 

Complainants  rely  principally'  on  our  findings  in  Richmond  Cham- 
her  of  Commerce  y,  8.  A,  L,  Ry,^  supra.  They  assert  that  the  car- 
riers having  successfully  urged  in  that  case  that  the  belt  line  was  the 
terminal  of  each  of  the  owning  lines,  and  that  the  line-haul  rates 
contemplated  delivery  at  said  terminals,  can  not  now  be  heard  to 
contend  that  the  lino-haul  rates  should  not  apply  to  industries  lo- 
cated on  the  belt  line,  on  lumber  and  other  forest  products  from  the 
restricted  territory  hereinbefore  described. 

In  Chamber  of  Commerce  of  Newport  News  v.  S.  Ry,  Co,^  23 1.  C.  C, 
345,  we  found  that  from  common  points  on  defendant's  lines  outside 
Virginia  in  associated  railway  and  southeastern  freight  association 
territories,  150  miles  or  more  from  Norfolk,  Newport  News  was  en- 
titled to  the  same  rates  as  Norfolk.  The  carriers  established  rates  in 
compliance  with  that  finding.  They  also  established  rates  on  lumber 
from  local  points  the  same  to  Newport  News  and  to.  Norfolk.  In  that 
report  we  said : 

Another  suggestion  Is  that  by  reason  of  certain  switching  and  other  terminal 
charges  applied  to  traffic  originating  at  or  destined  to  Norfolk,  to  give  Norfolk 
rates  to  Newport  News  would  be  to  place  shippers  at  the  latter  point  in  a  better 
position  than  shippers  at  Norfolk.  But  this  is  a  matter  for  the  carriers  them- 
selves "to  guard  against  in  the  arrangement  and  publication  of  their  tariffs. 
It  is  sufficient  for  us  to  say  that  our  finding  goes  no  further  than  that  Newport 
News  is  entitled  to  be  placed  and  should  be  placed  on  an  equal  rate  basis  with 
Norfolk  with  respect  to  the  southern  territory  in  question. 

It  was  shown  by  complainants  that  from  certain  noncompetitive 
points  within  the  restricted  area,  150  or  more  miles  from  Norfolk, 
the  rates  on  forest  products  and  lumber  are  the  same  to  Norfolk, 
Portsmouth,  Pinners  Point,  and  Newport  News;  that  on  shipments 
of  these  commodities  to  Newport  News  the  intermediate  switching 
service  of  the  belt  line  is  necessary;  and  that  the  charges  for  inter- 
mediate switching  are  absorbed  in  the  through  rate  to  Newport 
News.  On  similar  shipments  from  the  same  points  to  industries 
reached  by  the  belt  line  in  Portsmouth,  or  reached  at  any  point  in  the 
Norfolk-Portsmouth  district  through  the  belt  line  by  intermediate 
switching  movement,  the  line-haul  carriers  do  not  absorb  the  belt 
line  charges.  In  the  exceptions  filed  by  the  Director  General  it  is 
stated  that  had  this  issue  been  raised  in  the  pleadings  it  would  have 
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been  shown  that  the  belt  line  is  not  a  factor  in  handling  traffic  to 
Newport  News  and  that  it  is  not  used  on  such  traffic  as  an  interme- 
diate link  or  otherwise. 

The  defendants  now  treat  the  belt  line  as  their  own  terminal  on 
all  traffic  from  all  points  of  origin  with  the  exception  of  lumber  and 
forest  products  from  the  restricted  territory  hereinbefore  described 
and  apply  the  line-haul  rate  to  industries  located  on  the  belt  line. 
They  likewise  treat  the  belt  line  as  their  own  terminal  on  competi- 
tive traffic  from  the  restricted  territory  and  absorb  on  such  traffic  the 
switching  charges  of  the  belt  line  when  said  belt  line  performs  an 
intermediate  service  between  the  line-haul  and  the  terminal  carrier. 
For  example,  take  a  shipment  of  lumber  originating  at  Wilson,  N.  C, 
on  the  Atlantic  Coast  Line  destined  to  an  industry  on  the  Norfolk 
Southern  in  Norfolk,  moving  via  Atlantic  Coast  Line  to  Pinners 
Point,  thence  belt  line  to  connection  with  Norfolk  Southern.  Inas- 
much as  the  Norfolk  Southern  reaches  Wilson  and  is  therefore  a 
competitor  of  the  Atlantic  Coast  Line  for  this  traffic,  the  Atlantic 
Coast  Line  absorbs  the  switching  charges  of  both  the  belt  line  and 
the  Norfolk  Southern.  If,  however,  a  shipment  originated  at  a  non- 
competitive point  but  was  handled  in  the  same  manner,  the  switching 
charges  of  both  the  belt  line  and  terminal  carrier  would  be  added. 
As  we  pointed  out  in  Richmond  Chamber  of  Com,merce  v.  S.  A.  L, 
Ry,^  supra^  this  was  an  inconsistency  which  the  carriers  would  be 
expected  to  remedy. 

Under  a  unified  and  coordinated  national  control,  a  continuation 
of  the  inconsistency  pointed  out  in  the  Richm^ond  Case  is  indefensible 
and  unlawful.  Section  10  of  the  federal  control  act  provides,  among 
other  things,  that  in  determining  any  question  concerning  any  rate 
initiated  by  the  President  we  shall  give  due  consideration  to  the  fact 
that  the  transportation  systems  under  federal  control  are  not  in  com- 
petition. All  the  carriers  defendant  herein  are  under  federal  con- 
trol and  for  present  purposes  must  be  treated  as  a  single  line.  Kaw 
River  Sand  <&  Material  Co.  v.  A.,  T.  &  S.  F.  Ry.  Co.,  51 1.  C.  C,  350.  ^ 
There  certainly  can  be  no  present  justification  for  the  refusal  to 
absorb  on  shipments  destined  to  industries  on  the  belt  line  while  at  the 
same  time  absorptions  are  made  on  shipments  to  industries  located 
on  the  lines  of  connecting  carriers  and  in  order  to  reach  which  inter- 
mediate switching  by  the  belt  line  is  necessary. 

The  Coast  Line  serves  industries  at  Pinners  Point  by  switching 
cars  of  lumber  and  forest  products  from  points  on  its  rails  north  of 
Wilmington,  Pembroke,  and  Maxton,  without  charge  other  than  that 
for  the  line  haul;  for  deliveries  of  the  same  commodities  to  indus- 
tries located  upon  the  rails  of  the  belt  line  in  Port  Norfolk,  con- 
tiguous to  Pinners  Point  and  involving  no  greater  service,  the  belt 
line  switching  charge  is  added.     The  Seaboard  and  the  Norfolk 
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Southern  make  deliveries  of  lumber  and  forest 'products  from  the 
near-by  territbry  above  described  at  industries  served  by  their  indi- 
vidual terminals  at  Portsmouth  and  at  Berkley  without  additional 
charge  above  the  line-haul  rate,  whereas  for  deliveries  to  industries 
similarly  situated  at  Portsmouth  and  Berkley,  which  are  reached  only 
by  or  through  their  joint  terminal,  the  belt  line,  the  charges  of  the 
belt  line  for  switching  are  added  to  the  line-haul  rate  and  paid  by 
the  shipper. 

The  record  shows  that  these  receivers  of  lumber  and  forest  prod- 
ucts in  the  Norfolk  district  are  in  competition;  that  this  compe- 
tition, in  some  instances,  is  in  the  purchase  of  these  commodities  at 
points  of  origin  or  in  the  Norfolk  district;  in  other  instances,  in 
their  sale  in  the  Norfolk  district  or  beyond,  and  that  the  charge  for 
belt  line  switching,  in  addition  to  the  line-haul  rate,  restricts  the 
competition  of  the  receivers  who  pay  it. 

Defendants  suggest  that  in  proper  instances  a  carrier  may  pub- 
lish terminal  charges  in  addition  to  and  separately  from  line-haul 
charges.  That  is  not  the  fact  in  the  Norfolk-Portsmouth  district, 
however,  for  there  the  line-haul  rates  from  points  in  North  Carolina 
provide  for  and  include  delivery  on  the  individual  terminals  of 
the  Coast  Line  at  Pinners  Point,  of  the  Seaboard  at  Portsmouth,  and 
of  the  Norfolk  Southern  at  Berkley ;  and  it  is  an  undue  disadvantage 
and  prejudice  to  industries  located  upon  the  tracks  of  the  joint 
terminal,  the  belt  line,  at  Port  Norfolk,  at  Portsmouth,  and 
at  Berkley  to  be  charged  for  switching  in  addition  to  the  line- 
haul  rate  for  similar  deliveries.  See  California  Canneries  Co.  v.  S. 
P.  Co.^  51  I.  C.  C,  500 ;  also  Chicago^  M.  cS:  St.  P.  Ry.  Co.  v.  Minn. 
Civic  Asso.,  247  U.  S.,  490. 

The  Director  General  points  out  the  situation  that  would  result 
if  our  order  was  limited  in  its  scope  as  above  indicated.  The  At- 
lantic Coast  Line  would  have  to  absorb  switching  charges  to  make 
deliveries  on  the  belt  line  at  Port  Norfolk,  contiguous  to  Pinners 
Point,  but  would  not  have  to  make  similar  absorptions  to  reach  an 
industry  located  on  any  other  section  of  the  belt  line,  whether  in 
Portsmouth,  Berkley,  or  Norfolk.  In  this  connection,  however,  we 
think  it  is  for  the  Director  General  to  guard  against  establishing  any 
rates  or  charges  which  would  in  any  way  unduly  prejudice  other 
industries  or  localities  in  that  district.  It  should  be  clearly  borne 
in  mind  that  these  roads  are  not  now  being  operated  as  separate 
units,  but  as  part  of  a  unified  and  coordinated  national  system. 

It  is  impossible  to  touch  on  all  the  contentions  of  complainants 
and  defendants  without  unduly  lengthening  this  report.  We  may 
set  forth  some  of  the  tariff  errors  and  improprieties  to  which  atten- 
tion was  called  on  the  record.  The  Southern  now  makes  absorptions 
which  it  says  it  will  refuse  to  make  in  the  future;  the  Seaboard  now 
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refuses  to  absorb  from  points  beyond  the  limits  set  forth  above;  and 
the  tariffs  of  the  Coast  Line  permit  the  absorption  of  belt  line 
charges  on  lumber  and  forest  products  originating  on  certain  so- 
called  tap  lines  north  of  Wilmington,  Pembroke,  and  Maxton.  This 
is  said  to  be  due  to  an  oversight  in  the  publication  of  the  tariffs, 
and  only  one  shipment  is  shown  which  was  entitled  to  that  ad- 
vantage. 

Here  and  in  Richmond  Chamber  of  Conmierce  \.  S.  A.  L.  Ry.^ 
mpra^  it  was  shown  that  about  85  per  cent  of  all  the  revenue  received 
by  the  belt  line  is  paid  to  it  by  its  owners,  the  line-haul  carriers 
serving  the  Norfolk  district.  The  "financial  method  of  prorating 
the  cost  of  the  belt  line's  maintenance  and  operation  "  among  these 
line-haul  carriers  is  of  no  public  importance.  The  belt  line  is  their 
joint  terminal,  and  they  use  its  facilities  for  interchanging  traffic 
and  for  the  receipt  and  delivery  of  traffic  from  and  to  points  on  its 
lines.  Regardless  of  the  amounts  specified  in  the  belt  line's  tariffs 
for  its  services,  any  surplus  that  may  accrue  as  the  result  of  its  oper- 
ations inures  to  the  benefit  of  its  owners,  and  any  deficit  resulting 
therefrom  must  be  assumed  ultimately  by  them.  Testimony  intro- 
duced in  behalf  of  the  belt  line  is  to  effect  that  the  increase  in 
switching  charges  from  $1.50  per  car  to  $3  per  car  was  needed  by 
reason  of  increased  costs  of  operation;  nevertheless  its  tariff  is  in- 
consistent with  this  testimony,  in  that  it  contains  an  item  which 
provides  a  charge  much  lower  than  $1.50  per  car.  Norfolk  &  Ports- 
mouth Belt  Line  Railroad  Company's  tariff  I.  C.  C.  No.  36,  effective 
June  1,  1917,  and  at  present  unmodified,  provides  that  for  the  move- 
ment of  logs  loaded  on  standard  freight  cars  in  trainload  lots, 
subject  to  a  minimum  of  41  cars  per  week,  to  or  from  connections, 
all  points  north  of  Norfolk  &  Western  main-line  crossing,  the  charge 
will  be  $1  per  car;  and  that  when  shipments  in  trainload  lots  are 
less  than  the  minimum  the  charge  will  be  $3  per  car. 

Points  north  of  the  Norfolk  &  Western  crossing,  for  practical  pur- 
poses, embrace  all  points  on  the  belt  line  and  involve  the  least  as 
well  as  the  greatest  amount  of  service  rendered  by  it.  Confining  the 
statement  to  trainload  lots,  whatever  that  may  mean,  a  dealer  who 
receives  an  aggregate  of  40  cars  of  logs  during  any  week  has  to  pay 
a  total  of  $120,  whereas  by  receiving  1  additional  car  during  that 
period  his  payment  is  reduced  to  a  total  of  $41.  In  other  words,  so 
far  as  switching  services  are  concerned,  he  would  be  entitled  to  a 
refund  of  $79  for  imposing  upon  the  belt  line  the  switching  of  1 
car  in  addition  to  40.  The  situation  may  be  illustrated  in  another 
way :  A  dealer  in  logs  who  receives  40  cars  during  a  week  pays  $120 
for  switching  charges,  and  his  competitor  who  receives  120  cars 
during  the  same  period  pays  no  more  than  that.  The  tariff  does 
not  specify  how  many  cars  constitute  a  "  trainload  lot,"  nor  does  it 
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show  how  the  week  is  to  be  computed.    Do  2  cars  or  more  constitute 
a  trainload  lot  ?     Do  the  words  "  41  cars  per  week ''  mean  an  aver- 
age of  that  many  ?    Do  they  mean  41  cars  between  one  Monday  mon^ 
ing  and  the  following  Monday  morning?    Would  the  total  charge 
a  dealer  would  be  obliged  to  pay  be  $240  or  $90  if  the  cars  were  r^^ 
ceived  as  follows:  5  on  Monday,  10  Wednesday,  25  Thursday,  a  tot^/ 
of  40  from  Monday  to  Saturday,  followed  by  40  on  the  next  Tuesdajr 
and  none  thereafter?    Would  he  not  have  5  cars  at  $3  per  car  anrf 
75  cars  at  $1  per  car ;  the  75  having  moved  in  trainload  lots  in  the 
week  from  Wednesday  morning  to  the  following  Tuesday  night? 
Manipulation  of  the  grossest  kind  is  obviously  possible  under  such  t 
provision.    The  tariff  should  be  amended  at  once  by  the  cancellation 
of  the  item  relating  to  trainload  lots.     Woodward-Bennett  Co.  ?. 
S.  P.,  L.A.d;  S.  L,  R,  R.  Co.,  29  I.  C.  C,  664 ;  and  Wells  Lumber  Co. 
V.  (7.,  M.  <&  St.  P.  Ry,  Co.,  38  I.  C.  C,  464,  and  cases  cited  therein. 

Doubtless  the  belt  line  needs  $3  per  car  for  switching  to  and  from 
industries  served  by  it,  and  $2  per  car  for  intermediate  switching 
from  one  connection  to  another.     Testimony  introduced  in  its  behalf 
is  to  the  effect  that  the  former  general  charge  of  $1.50  per  car  is  not 
sufficient.    The  annual  report  of  the  belt  line  for  the  year  ended 
December  31,  1917,  shows  that  during  that  period  its  operating  ex- 
penses were  $299,689.10,  and  that  it  handled  197,783  cars  paying 
revenue.    This  means  that  the  belt  line  must  receive  an  average  of 
$1.51J  per  revenue-paying  car  handled  or  it  can  not  meet  its  out- 
of-pocket  expenses.     Shippers  and  dealers  who  are  in  a  position  to 
avail  themselves  thereof  may  take  advantage  of  a  tariff  provision 
for  a  charge  per  car  much  lower  than  the  average  required  by  the 
belt  line  for  full  compensation.    If  it  be  urged  that  these  low  switch* 
ing  charges  on  logs  in  trainload  lots  were  made  to  induce  traffic,  the 
answer  would  seem  to  be  that  the  belt  line  has  no  traffic  of  its  own, 
other  than  switching  from  plant  to  plant,  and  that  no  carrier  has  the 
right  to  burden  other  traffic  by  charges  on  logs  that  are  lower  than 
full  compensation. 

In  the  present  state  of  the  pleadings  no  order  may  be  made 
against  the  railroad  corporations.  As  to  the  Director  General,  the 
record  presents  an  issue  supported  by  proof.  While  the  carriers  are 
being  operated  under  a  unified  and  coordinated  national  control  there 
is  no  justification  for  the  situation  disclosed  by  this  record.  The 
continuance,  during  federal  control,  of  a  policy  of  saddling  the 
switching  charge  of  the  belt  line  upon  the  line-haul  rates,  as  to 
shipments  originating  in  the  restricted  territory  here  considered, 
when  destined  to  industries  on  the  belt  line,  and  of  absorbing  that 
charge  on  competitive  traffic  from  the  same  territory  to  industries 
beyond  the  belt  line,  which  requires  intermediate  handling  via  that 
line,  is  inconsiste  nt  with  the  policy  that  these  lines  are  being  operated 
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as  a  unified  system.  The  underlying  reason  the  absorption  of  such 
charges  was  made  from  certain  points  doubtless  was  the  competition 
of  the  Norfolk  &  Western.  But  the  Norfolk  &  Western  is  now  a  part 
of  the  unified  system,  and  is  no  more  a  competitor  of  the  other  lines 
under  federal  control  than  the  right  arm  is  of  the  left.  It  can  not 
be  said  that  the  Director  General  competes  with  himself  in  the 
operation  of  the  lines  under  his  control,  or  that  the  competition  which 
afforded  the  excuse  for  that  practice  prior  to  his  assumption  of 
control  of  such  carriers  should  or  can  be  perpetuated  by  him  during 
such  control.  Neither  can  there  be  any  justification  for  absorbing 
the  charges  of  the  belt  line  and  of  the  delivering  line,  which  is  under 
federal  control,  on  certain  traflBc  merely  because  it  originates  at 
points  served  by  both  the  delivering  and  the  initial  carriers,  or  be- 
cause the  originating  point  is  a  so-called  common  point,  and  refus- 
ing to  absorb  such  charges  on  other  traffic  which  was  formerly  non- 
competitive, but  is  now  more  accurately  described  as  tributary  to 
but  one  of  the  federally  controlled  lines. 

Upon  consideration  of  all  the  facts  of  record  we  find  that  under 
section  10  of  the  federal  control  act  it  is  unjust  and  unreasonable 
for  the  defendants  to  collect  from  the  shippers  or  consignees  the 
switching  charges  of  the  belt  line  in  addition  to  the  line-haul  rate  on 
shipments  of  lumber  and  forest  products  from  the  restricted  territory 
in  North  Carolina  and  Virginia  requiring  an  interstate  movement 
when  destined  to  points  on  the  belt  line  in  the  Norfolk  district  as 
hereinbefore  described  while  they  contemporaneously  absorb  the 
charges  of  the  belt  line  on  similar  shipments  originating  at  points 
on  their  lines  served  by  so-called  competitive  lines  imder  federal 
control;  and  that  it  is  unjust  and  unreasonable  to  collect  from  the 
shippers  or  consignees  on  similar  traffic  destined  to  points  beyond  the 
belt  line  but  requiring  intermediate  switching  by  the  belt  line  the 
switching  charge  of  the  belt  line  in  addition  to  the  line-haul  rate 
while  contemporaneously  absorbing  the  belt  line  switching  charges 
on  similar  traffic  from  so-called  competitive  points  when  destined  to 
points  beyond  the  belt  line  but  requiring  intermediate  switching  by 
that  line.  There  is  no  proof  of  damage  on  shipments  moved  during 
the  period  of  federal  control  and  reparation  will  be  denied. 

We  will  enter  an  appropriate  order. 

Hall,  Commissioner^  concurring: 

The  majority  report  finds  no  violation  of  the  act  to  regulate 
commerce  in  the  matters  alleged  and  proven,  and  in  that  I  concur. 
But  under  the  supplemental  complaint  by  which  the  Director  General 
was  made  a  party  defendant  it  finds  violations  of  section  10  of  the 
federal  control  act  to  have  been  alleged  and  proven,  and  in  this 
finding  I  do  not  fully  concur. 
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My  understanding  is  that  shipments  of  lumber  and  forest  products 
from  the  restricted  territory  to  industries  on  the  belt  line  are  treated 
exactly  alike,  whether  they  originate  at  so-called  competitive  or 
so-called  noncompetitive  points  in  the  restricted  territory.  On  all 
such  shipments  the  belt  line's  switching  charges  are  not  absorbed 
by  the  originating  carriers.  My  understanding  is  further  that  on 
shipments  of  lumber  and  forest  products  from  the  restricted  terri- 
tory to  points  beyond  the  belt  line,  where  it  performs  an  intermediate 
switching,  its  charges  therefor  are  absorbed  or  not,  according  as  the 
pqint  of  origin  is  competitive  or  not.  This  distinction  does  not  mako 
a  justifying  difference  under  federal  control,  and  while  that  federal 
control  continues  such  shipments  must  be  treated  alike.  To  the 
extent  that  the  majority  report  accords  with  these  views  I  concur. 

But  I  understand  it  to  consider  and  dispose  of  an  issue  which  to 
my  mind  is  not  presented  for  determination,  growing  out  of  the 
fact  that  on  lumber  shipments  from  points  more  remote  than  the 
restricted  territory,  and  outside  of  it,  the  belt  line  switching  charges 
for  deliveries  to  industries  on  its  line  are  absorbed,  although  not 
absorbed  when  the  shipments  originate  in  the  restricted  territory. 
Whether  or  not  there  are  reasons  which  would  justify  such  absorption 
by  a  trunk  line  which  has  had  the  longer  haul,  while  not  absorbing 
when  it  has  only  the  lesser  earning  on  a  shorter  haul  from  a  near-by 
point  in  the  restricted  territory,  is  not  here  for  decision,  because  not 
raised  by  the  pleadings  or  developed  at  the  hearing. 

Our  jurisdiction  is  one-sided  in  the  sense  that  our  orders  run 
against  carriers  but  not  against  shippers,  and  where,  as  in  this  case, 
the  Director  General  has  been  brought  in,  after  the  hearing,  by  a 
supplemental  complaint  which  merely  alleges  that  since  the  filing  of 
the  original  complaint  the  rates  for  transportation  of  lumber  and 
forest  products  from  the  points  in  the  restricted  territory  to  Norfolk 
and  Portsmouth  have  been  materially  advanced  under  his  G^eral 
Order  No.  28,  with  the  result  that  the  total  charges  attacked  in  the 
original  complaint  as  unlawful  have  been  materially  increased,  thereby 
increasing  the  un justness  and  unlawfulness  of  the  charges  originally 
complained  of,  the  Director  General  should  not  be  called  upon  to 
meet  any  issue  of  fact  as  to  other  rates,  or  any  issue  of  law  which 
does  not  grow  out  of  the  act  to  regulate  commerce,  or  of  section  10 
of  the  federal  control  act  as  applied  to  increases  initiated  by  him 
in  the  rates  assailed  in  the  original  complaint.  Representing,  as  he 
does,  all  the  carriers  under  federal  control,  it  is  peculiarly  appro- 
priate that  in  any  particular  case  he  should  be  clearly  apprised  by 
the  pleadings  in  that  case  of  the  rates  and  rate  relationships  which 
he  is  called  upon  to  defend  and  of  the  lines  of  transportation  over 
which  they  apply. 
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The  majority  report  also  finds  in  effect  that  under  federal  control 
all  belt  line  switching  charges,  whether  intermediate  or  for  delivery 
to  the  industries  on  the  belt  line,  must  be  treated  alike  in  the  matter 
of  absorption  if  the  shipments,  whatever  their  origin,  are  of  lumber 
or  forest  products.  That  may  be  desirable,  but  I  do  not  see  that  it 
is  imperative,  or,  differently  stated,  that  section  10  of  the  federal 
control  act  is  violated  if  charges  of  the  belt  line  for  switching  to 
industries  on  its  rails  are  not  absorbed,  but  are  absorbed  for  inter- 
mediate switching  when  other  carriers  make  deliveries  at  industries 
beyond  the  belt  line.  To  my  mind  that  section  requires  that,  under 
the  issues  before  us,  no  distinction  be  drawn  between  so-called  com- 
petitive and  so-called  noncompetitive  points  in  the  restricted  territory. 
Since  no  such  distinction  is  made  in  the  shipments,  as  between  them- 
selves, to  industries  on  the  belt  line,  no  violation  results;  but  since 
that  distinction  is  made  in  shjpments,  as  between  themselves,  to 
industries  beyond  the  belt  line,  the  law  is  violated.  That  violation 
can  be  removed  either  by  absorbing  all  belt  line  charge*  for  inter- 
mediate switching  of  such  shipments  for  beyond,  or  by  absorbing 
none  of  them.  And  to  the  extent  that  upon  the  pleading  and  record 
here  before  us  the  majority  finds  otherwise  I  must  withhold  assent. 

The  original  complaints  should  be  dismissed  and  an  order  entered 
requiring  the  Director  General  during  the  period  of  federal  control 
to  desist  from  maintaining  the  unreasonable  relationship  in  trans- 
portation charges  on  shipments  of  lumber  and  forest  products,  in 
carloads,  from  the  restricted  territory  to  points  in  the  Norfolk  dis- 
trict found  to  result  from  absorbing  the  switching  charges  of  the  belt 
line  as  an  intermediate  carrier  in  case  the  shipment  originates  at  a 
competitive  point  in  the  restricted  territory,  while  not  absorbing  those 
charges  in  case  the  shipment  originates  at  a  noncompetitive  point 
in  that  territory. 
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No.  9995.1 
ATLAS  LEATHER  MANUFACTURING  COMPANY 

V. 

PITTSBURGH,  CINCINNATI,  CHICAGO  &  ST.  LOUIS 
RAILROAD  COMPANY,  DIRECTOR  GENERAL,  ET  AL. 


Suhmitted  November  18,  1918.    Decided  October  29,  1919. 


1.  Ratings  on  loatherboard  not  shown  to  have  been  or  to  be  unreasonable. 

2.  Carload  rating  on  scrap  leatherboard  of  a  declared  or  agreed  value  not  ex- 

ceeding 3.5  cents  per  pound  found  to  be  unreasonable.    Keparation  denied. 

C.  H,  Rodchaver  for  complainants. 

William  TF.  Collin^  jr,,  Edward  Ilart^  jr.^  D,  T,  Lawrence^  and 
D.  P,  Connell  for  defendant  carriers, 
li.  Walton  Moore  for  Director  General  of  Railroads. 

Report  of  the  Commission. 

Division  3,  Coini^iissioners  Clark,  Hall,  and  Eastman. 
By  Division  3: 

Complainants  are  the  Atlas  Leather  Manufacturing  Company, 
Lancaster  Leather  Company,  and  Herkimer  Fibre  Company,  cor- 
porations engaged  in  the  manufacture  of  leatherboard  at  Casey ville, 
111.,  Lancaster,  Ohio,  and  Herkimer.,  N.  Y.,  respectively.  By  com- 
plaints filed  December  8,  1917,  in  Nos.  9995  and  9996,  the  Atlas 
Leather  Manufacturing  Company  and  the  Lancaster  Leather 
Company  allege  that  the  fifth-class  rating  prescribed  by  the 
ofKcial  chissification  and  applied  by  the  defendant  carriers  to 
the  transportation  of  carload  shipments  of  scrap  leather  and  scrap 
leatherboard  was  and  is  unreasonable  and  unduly  prejudicial  and 
ask  for  reparation  on  interstate  shipments  which  might  move  to 
Caseyville  and  Lancaster  subsequent  to  the  filing  of  the  complaint. 
The  Lancaster  Leather  Company,  complainant  in  No.  9996,  also 
seeks  reparation  on  interstate  shipments  to  Lancaster  which  moved 
prior  to  the  filing  of  the  complaint,  listed  in  an  exhibit  attached  to 
the  complaint.  In  both  the  establishment  in  the  official  classification 
or  exceptions  thereto  of  a  sixth-class  rating  on  scrap  leather  and 
scrap  leatherboard,  subject  to  a  carload  minimum  of  30,000  pounds, 
is  asked.    By  complaint  in  No.  10140,  filed  April  10,  1918,  the  above- 

1  This  report  also  enibracos  No.  0006,  Lancaster  Leather  Company  t*.  Siame,  and  No. 
10140,  Atlas  leather  ManufacturinR  Company  et  al.  v.  Pittsburgh,  Cincinnati,  Chicago 
&  St.  Louis  Railroad  Company,  Director  General,  et  ai. 
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named  companies  and  the  Herkimer  Fibre  Company  allege  that  the 
fifth  and  third  class  ratings,  carloads  and  less  than  carloads,  re- 
spectively, prescribed  by  the  official  classification  and  applied  by  the 
defendant  carriers  to  the  transportation  of  leatherboard,  in  rolls, 
bundles,  crates,  or  boxes,  are  unreasonable  and  ask  for  ratings  of 
sixth  and  fourth  class  on  leatherboard,  in  carloads  and  less  than  car- 
loads, respectively.  By  supplemental  complaints  filed  after  the  heal- 
ing the  Director  General  of  Eailroads  was  made  a  party  defendant 
in  all  three  proceedings.  He  answered,  but  no  further  hearing  was 
asked  or  had. 

The  official  classification  rates  scrap  leather  consisting  only  of 
"Leather  Refuse  from  the  tanning  or  from  the  manufacture  of 
Leather  or  Leather  Goods,"  when  in  bags,  bales,  barrels,  or  boxes, 
minimum  24,000  pounds  subject  to  rule  27,  fifth  class ;  leather,  n.  o.  i. 
b.  n.,  minimum  24,000  pounds  subject  to  rule  27,  fourth  class;  leather- 
board,  less  than  carloads,  third  class  and,  carloads,  minimum  36,000 
pounds,  fifth  class;  leatherboard  scrap,  minimum  30,000  pounds, 
fifth  class ;  and  fertilizing  compound,  manufactured  fertilizer  n.  o.  i. 
b.  n.,  minimum  30,000  pounds,  sixth  class.  Fertilizer  material,  hav- 
ing value  only  as  a  fertilizing  ingredient,  and  including  cartridge 
waste,  felt  waste,  leather  skivings,  leather  waste,  and  refuse  wool, 
minimum  30,000  pounds,  is  rated  sixth  class  in  exceptions  to  the 
official  classification,  published  by  agent  Morris,  and  various  carriers 
in  their  individual  exceptions  rate  fertilizer  material,  including 
scrap  waste  leather  and  scrap  leather  not  available  in  the  manufac- 
ture of  leather  articles,  sixth  class. 

The  following  ranges  in  value  per  net  ton  were  testified  to  for 
complainants:  Scrap  leather,  from  $22.50  to  $25;  refuse  wool,  from 
$25  to  $40;  cartridge  and  felt  waste,  from  $50  to  $60;  and  scrap 
paper,  wood  pulp,  and  rags,  used  in  the  manufacture  of  paper,  from 
$22  to  $105.  They  also  introduced  a  list  of  numerous  raw  materials 
used  in  the  manufacture  of  other  articles  which  are  rated  sixth  class 
or  lower  in  the  official  classification. 

Scrap  leather  is  a  low-grade  commodity,  and  a  list  of  shipments 
submitted  with  one  of  the  complaints  shows  car-load  weights  rang- 
ing from  24,000  to  55,900  pounds.  The  ingredients  of  the  leather- 
board  manufactured  by  complainants  are  leather  about  75  per  cent, 
scrap  paper  20  per  cent,  and  soda  ash  5  per  cent.  These  ingredients 
are  reduced  to  a  pulpy  mass  and  rolled  into  sheets.  Leatherboard  is 
used  chiefly  as  a  substitute  for  leather  in  the  manufacture  of  shoes. 
Complainants'  principal  contention  is  that  the  rating  on  scrap  or 
waste  leather  used  for  making  leatherboard  should  not  be  higher 
than  on  the  same  material  used  for  making  fertilizer. 
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Manufacturers  of  fertilizer  and  leatherboard  compete  in  the  pur- 
chase of  scrap  leather,  and  complainants  say  that  the  former  have  an 
advantage  because  of  the  application  of  the  sixth-class  rating  to  fer- 
tilizer material.  Complainants  submitted  samples  of  scrap  leather 
which  had  moved  to  a  fertilizer  factory  at  sixth-class  rates  and  to  a 
leatherboard  factory  at  fifth-class  rates.  They  were  so  similar  that 
at  the  hearing  an  inspector  of  the  Central  Freight  Association  In- 
spection &  Weighing  Bureau  who  examined  them  stated  that,  in  his 
opinion,  both  should  have  been  rated  fifth  class. 

Defendants  apparently  concede  that  such  scrap  leather  as  is 
used  for  fertilizer  is  entitled  to  a  lower  rating  than  higher-grade 
scrap  suitable  for  further  use  in  the  manufacture  of  leather  articles, 
which  is  much  more  valuable.  They  contend,  however,  that  the 
low^er  rating  generally  carried  on  fertilizer  material  is  due  in  part 
to  the  carriers'  desire  to  encourage  agriculture,  both  for  reasons  of 
public  policy  and  because  it  produces  additional  tonnage.  Some  of 
the  carriers  have  attempted  to  draw  the  line  between  the  two  classes 
of  leather  scrap  by  making  the  sixth-class  rates  applicable  on  scrap 
leather  "  having  value  only  as  a  fertilizer  ingredient "  or  "  not  avail- 
able in  the  manufacture  of  leather  articles."  Defendants  show  that 
some  kinds  of  scrap  leather  are  preferable  for  fertilizer,  others  for 
leatherboard.  But  it  appears  that  all  the  kinds  mentioned  can  be 
and  are  used  for  either  purpose.  At  the  time  of  the  hearing  the 
western  classification  differentiated  the  two  classes  on  a  value  basis 
making  class  C  applicable  to  leather  scrap  of  an  actual  value  of  8.5 
cents  i)er  pound  or  less  and  fifth  class  on  scrap  of  greater  value.  It 
appears  that  as  a  practical  matter  the  value  of  3.5  cents  per  pound 
fairly  represents  the  dividing  line  between  the  low-grade  scrap 
ordinarily  used  in  the  manufacture  of  fertilizer  and  leatherboard  and 
the  higher-grade  scrap  used  in  the  manufacture  of  leather  articles. 

The  term  "  leatherboard  "  is  generally  applied  to  a  hard,  tough, 
fiber  board  made  in  imitation  of  leather.  Its  value  ranges  from 
about  $40  to  $100  per  ton.  Many  so-called  leatherboards  are  manu- 
factured from  cotton,  hemp,  jute,  or  flax  and  contain  no  leather. 
They  are  used  in  the  manufacture  of  various  articles  including 
trunks,  suit  cases,  and  lunch  boxes.  The  content  of  leather,  where 
any  is  used,  varies  from  20  to  90  per  cent.  There  is  no  competition 
between  leathei'board  which  contains  leather  and  the  so-called 
leatherboard  which  does  not.  Complainants  contend  that  leather- 
board  is  merely  a  trade  name,  and  that  the  product,  even  though  it 
contains  leather,  is  analogous  to  paper  board,  pulpboard,  and  the 
various  fiber  boards,  and  should  be  similarly  rated.  They  show  that 
pulplK)ard,  paper  bags,  blank  wall  paper,  news  print  paper,  and 
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other  finished  paper  articles  are  rated  sixth  class,  and  that  builders' 
board,  box  board,  strawboard,  and  wood-pulp  board  are  rated  83.33 
per  cent  of  sixth  class  in  exceptions  to  the  official  classification. 

For  the  defendants  it  is  stated  that  although  the  process  of  manu- 
facture of  leatherboard  and  various  paper  fiber  boards  and  pulp- 
boards  is  similar,  leatherboard  is  used  for  an  entirely  different  pur- 
pose, does  not  compete  with  the  other  boards  referred  to,  is  not 
handled  or  sold  by  the  same  dealers,  and  does  not  moi?e  in  nearly  such 
large  volume.  It  is  argued  on  their  behalf  that  leatherboard  con- 
taining leather  is  a  substitute  for  leather  and  might  properly  be  rated 
the  same  as  the  article  it  displaces.  Pressboard  and  friction  board, 
which  are  manufactured  by  a  process  similar  to  that  used  in  the 
manufacture  of  fiber  board,  pulpboard,  and  leatherboard,  are  rated 
higher  than  leatherboard  in  the  official  classification. 

Leatherboard  scrap  is  shipped  from  shoe  factories  mixed  with 
scrap  leather.  Complainants  request  the  same  rating  on  this  com- 
modity as  on  scrap  leather  in  order  to  prevent  the  assessing  of  the 
higher  rating  on  mixed  carload  shipments.  Defendants'  representa- 
tives conceded  at  the  hearing  that  there  could  be  no  justification  for 
a  rating  on  leatherboard  scrap  higher  than  on  scrap  leather. 

We  find  that  the  ratings  on  leatherboard  are  not  shown  to  have 
been  or  to  be  unreasonable,  but  that  the  rating  on  scrap  leather  and 
scrap  leatherboard,  in  straight  or  mixed  carloads,  of  a  declared 
or  agreed  value  not  exceeding  3.5  cents  per  pound,  is,  and  for  the 
future  will  be,  unreasonable  to  the  extent  that  it  exceeds  or  may  ex- 
ceed sixth  class,  minimum  30,000  pounds. 

These  defendants  have  not  until  now  been  authorized  to  estab- 
lish or  maintain  rates  on  these  commodities  dependent  upon  the  de- 
clared value.  There  is  now  no  way  of  showing  whether  if  rates  so 
dependent  upon  declared  or  agreed  value  had  been  in  effect  ship- 
ments of  value  exceeding  3.5  cents  per  100  pounds  would  have  been 
forwarded  at  the  higher  rates  or  at  the  lower  rates  with  the  shipper 
in  the  latter  case  assuming  the  risk  from  loss  or  damage  in  excess 
of  the  declared  or  agreed  value.  The  new  rating  is  coupled  with  a 
minimum  weight  higher  than  that  used  in  connection  with  the  rating 
condemned  and  therefore  no  definite  or  sound  basis  for  an  award  of 
reparation  is  presented.  Arlington  Heights  Fruit  Exchange  v.  S,  P. 
Co.,  39  I.  C.  C,  88. 

The  complaint  in  No.  10140  will  be  dismissed. 

Appropriate  orders  will  be  entered. 
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No.  9463.^ 

H.  J.  FITZ,  DOING  BUSINESS  AS  THE  LASSEN  COUNTY 

TRADING  COMPANY, 

V. 

NEVADA-CALIFORNIA-OREGON  RAILWAY  ET  AL. 


Suhmitted  July  2S,  1919.    Decided  November  20,  1919. 


Complainant  assailed  as  unreasonable  and  unjustly  discriminatory  the  inter- 
state scale  of  joint  through  class  rates  from  San  Francisco,  Oakland,  Sac- 
ramento, and  other  points  In  California,  via  Reno,  Nev.,  to  MadellnCt  OaL 
Subsequent  to  the  filing  of  the  complaint  herein  the  initial  line  sold  that 
portion  of  its  line  from  Hackstaff,  Cal.,  to  Reno.,  to  the  Western  Padflc 
Railroad,  which  abandoned  it  and  is  constructing  a  new  line.  Thereafter 
the  joint  interstate  class  rates,  not  applicable  via  any  other  interstate 
rqute  between  the  points  of  origin  and  destination,  were  canceled.  As  the 
rate  situation  attacked  no  longer  exists  and  as  the  Commission  could  make 
no  order  for  the  future,  the  complaint  is  dismissed. 

James  Glynn  for  complainants. 

Fred  H.  Wood^  C.  W.  Durbrow^  and  George  D.  Sqvirea  for  South- 
ern Pacific  Company. 
Seth  Marm  for  San  Francisco  Chamber  of  Commerce,  intervener. 

Report  of  the  Commission. 

Division  1,  Commissioners  McChord,  Meter,  and  Aitchison. 

The  complainant  in  the  original  complaint  herein  is  engaged  in 
the  sale  of  general  merchandise  at  Madeline,  Cal.,  located  on  the  line 
of  the  Nevada-California-Oregon  Railway.  Distribution  is  to  ter- 
ritory intermediate  to  that  point  and  Bartle,  Cal.  By  his  complaint, 
filed  January  25, 1917,  it  is  alleged  that  that  carrier  and  the  Southern 
Pacific  Company  form  an  interstate  through  route  for  the  trans- 
portation of  passengers  and  property  between  San  Francisco,  Oak- 
land, Sacramento,  and  other  points  in  the  state  of  California,  and 
Madeline,  via  Reno,  Nev.  It  was  also  alleged  that  via  the  through 
route  so  formed  joint  interstate  class  rates  applied,  which  scale  of  rates 
was  alleged  to  be  unreasonable  and  unjustly  discriminatory,  follow- 
ing a  reduction  of  the  class  rates  from  San  Francisco,  Oakland,  San 
Jose,  Stockton,  Sacramento,  and  other  points  in  California,  to  Bartle, 
a  point  on  the  line  of  the  McCloud  River  Railroad,  pursuant  to  a  de- 
cision of  the  Railroad  Commission  of  California  in  San  Francisco 

^This  report  also  embraces  Docket  No.  9463   (Sub-No.  1),  NeTada-CalifomiA>OreKoii 
Railway  v.  Southern  Pacific  Comiiaiiy  et  al. 
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Chamber  of  Commerce  v.  Southern  Pacific  Company  and  McClovd 
River  Railroad  Company^  decided  November  4,  1916.  In  No. 
9463  (Sub.  No.  1),  the  Nevada-California-Oregon  Railway,  a  com- 
mon carrier  then  engaged  in  interstate  transportation  from  Reno 
to  Lakeview,  Oreg.,  complains  against  the  Southern  Pacific  Company 
and  the  McCloud  River  Railroad  Company,  alleging  that  the  reduc- 
tion in  the  class  rates  from  San  Francisco  and  other  points  in  Cali- 
fornia subjected  it  to  unjust  discrimination  and  that  it  was  finan- 
cially unable  to  withstand  a  reduction  in  its  rates  and  revenues  to 
Madeline  as  a  result  of  the  reduction  of  class  rates  from  San  Fran- 
cisco to  Bartle. 

Subsequent  to  the  filing  of  the  complaints  the  Western  Pacific 
Railroad  Company,  not  a  party  herein,  purchased  the  line  of 
the  Nevada-California-Oregon  Railway  from  Hackstaff,  Cal., 
south  to  Reno,  abandoned  that  narrow-gauge  line  and  is  building  an 
entirely  new  line  between  those  points.  In  a  supplement  to  the  tariff 
containing  the  class  rates  from  San  Francisco,  via  Reno,  to  Madeline, 
filed  to  become  effective  April  27,  1918,  all  rates  in  the  tariff  from 
and  to  points  on  the  Southern  Pacific  Company  and  its  connections 
via  Reno  to  and  from  points  on  the  Nevada-California-Oregon  Rail- 
way, including  Madeline,  were  canceled  on  account  of  the  abandon- 
ment of  that  portion  of  its  line  by  the  Nevada-California-Oregon 
Railway.    No  rates  are  in  effect  via  this  route. 

The  Southern  Pacific  Company  has  a  branch  which  extends  from 
Femley,  Nev.,  on  its  main  line  to  Susanville,  Cal.,  and  intersects  the 
line  of  the  Nevada-California-Oregon  Railway  at  Wendel,  Cal.  A 
movement  from  San  Francisco  to  Madeline,  via  Fernley,  would  be 
interstate,  but  the  joint  class  rates  assailed  herein  are  not  and  have 
not  been  effective  via  this  route.  It  follows  from  the  above  that  as 
the  rates  attacked  have  been  canceled  and  the  route  over  which  they 
applied  has  been  abandoned,  that  the  rate  situation  attacked  no 
longer  exists,  and  the  Commission  could  make  no  order  for  the 
future  on  the  issue  as  drawn  here. 

ArrcHisoN,  CTiairinan, 

The  foregoing  report,  which  we  adopt  as  our  own,  was  prepared 
by  the  examiner  who  heard  the  evidence  and  was  served  upon  the 
parties.     No  exceptions  thereto  were  filed. 

The  facts  are  correctly  stated.  It  follows  that  the  complaint 
should  be  dismissed,  and  it  will  be  so  ordered, 

55 1,  a  C. 


400  INTERSTATE   COMMERCE   COMMISSION  REPORTS, 


No.   10480. 

KEET  &  ROUNDTREE   DRY  GOODS   COMPANY  ET   AX, 

V. 

DIRECTOR  GENERAL,  BALTIMORE  STEAM  PACKET 

COMPANY,  ET  AL. 


Submitted  August  9,  1919.     Decided  October  30,  1919. 


Rates  for  the  transportation  of  less- than-car load  shipments  of  cotton  piece 
goods  from  Boston,  Mass.,  and  other  eastern  seaboard  points,  to  Spring- 
field, Mo.,  over  water-and-rail  and  rall-water-and-rail  routes  through  Mem- 
phis, Tenn.,  found  to  have  been  unreasonable  to  the  extent  they  exceeded 
the  contemporaneous  combinations  of  intermediate  rates  to  and  beyond 
Memplils.    Reparation  awardeil. 

S,  C.  Bates  for  complainants. 
W.  C.  Smith  for  defendants. 

Report  of  the  Commission. 

Division  2,  Commissioners  Clark,  Daniels,  and  Woollet. 

This  is  a  claim,  seasonably  filed,  for  reparation  on  less-than- 
carload  shipments  of  cotton  piece  goods  forwarded  since  January  1, 
1917,  from  Boston,  Mass.,  New  York,  N.  Y.,  Philadelphia,  Pa.,  Bal- 
timore, Md.,  and  othjer  eastern  ports  or  interior  eastern  cities  taking 
the  same  rates,  over  water-and-rail  routes  or  rail-water-and-rail 
routes,  to  Springfield,  Mo.,  and  arises  from  the  alleged  fact  that  the 
through  rates  charged  on  the  shipments  exceeded  the  contempo- 
raneous aggregates  of  intermediate  rates  over  the  same  routes. 

The  shipments  moved  by  rail-and-water  routes,  and  by  water 
routes,  to  the  ports  of  Philadelphia,  Baltimore,  Portsmouth,  Va., 
or  Savannah,  Ga.,  and  over  various  rail  routes  thence  to  Memphis, 
Tenn.,  for  delivery  to  the  St.  Louis-San  Francisco  Railway  Com- 
pany for  completion  of  the  transportation  to  Springfield.  The  rates 
chaFged  ranged  from  83  cents  to  $1.10J  per  100  pounds,  and  were 
constructed  by  adding  together  rule  25  rates  (85  per  cent  of  second 
class)  to  Memphis  and  a  commodity  rate,  on  the  basis  of  third 
class,  of  32  cents  beyond.  The  lower  rates  which  it  is  claimed  should 
have  been  applied  ranged  from  87  to  90  cents,  and  were  constructed 
by  the  addition  to  fourth-class  rates  of  from  47  to  50  cents  to 
Memphis  of  a  local  commodity  rate,  on  the  basis  of  third  class,  of 
40  cents  beyond, 
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The  carriers  do  not  oppose  the  award  of  reparation  sought,  and 
they  have  filed  tariffs  carrying  the  lower  combinations  as  through 
rates.  The  complainants  have  established  by  competent  evidence 
their  right  to  any  reparation  that  may  be  awarded. 

The  conclusion  of  the  Commission  should  be  that  the  rates 
charged  were  unreasonable  to  the  extent  they  exceeded  the  con- 
temporaneous lower  combinations  of  separately  established  rates  to 
and  from  Memphis  in  effect  over  the  same  routes,  and  that  the 
matter  of  reparation  w:ill  be  given  further  consideration  upon  the 
submission  by  the  parties  of  a  mutually  checked  statement,  in  ac- 
cordance with  rule  V  of  the  Commission's  Rules  of  Practice,  of  the 
amount  of  reparation  due.  Upon  the  facts  stated  no  order  for  the 
future  seems  necessary. 

WooLLEY,  Commissioner: 

The  above  is  the  report  proposed  by  the  examiner,  as  modified  by 
us  upon  consideration  of  an  exception  filed  by  the  complainants. 
We  adopt  the  report  as  that  of  the  Commission.  The  lower  com- 
binations have  been  published  as  through  rates  in  tariffs  which 
became  effective  October  10,  1919.  Upon  the  submission  of  a  prop- 
erly prepared  and  verified  statement  of  the  amounts  due,  we  will 
consider  the  entry  of  an  order  awarding  reparation. 
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No.  0822. 

DAHLSTROM  METALLIC  DOOR  COMPANY 

V, 

ERIE  RAILROAD  COMPANY,  DIRECTOR  GENERAL,  ET  AL. 


Submitted  February  J,,  1919,    Decided  October  SO,  1919, 


Ratings  on  certain  Items  under  the  heading  "  Building  Sheet  Metal  Work  *•  In 
the  official  classification  found  unreasonable.  Reasonable  ratings  pre- 
scribed for  the  future. 

Little-field^  James^  Ballard  c&  Frosty  John  H.  Dasher^  Francis  B. 
James,  E.  E.  WUliamson,  Wayne  P.  Ellis,  and  Ewing  H,  Scott  for 
complainant. 

Frederic  L.  Ballard  for  defendant  carriers. 

R.  Walton  Moore  for  Director  General  of  Railroads. 

Report  of  the  Commission. 

Division  2,  Commissioners  Clark,  Daniels,  and  WooiXiBT. 

By  Division  2 : 

Complainant,  a  corporation  engaged  in  the  manufacture  of  build- 
ing sheet-metal  work  at  Jamestown,  N.  Y.,  alleges,  by  complaint 
filed  August  13,  1917,  as  amended,  that  the  ratings,  packing  require- 
ments, and  minima  provided  in  the  official  classification  and  applied 
by  the  defendants  on  certain  articles  under  the  heading  "  Building 
Sheet  Metal  Work  "  are  unreasonable ;  and  reasonable  ratings,  rules, 
and  minima  are  prayed.  By  supplemental  complaint  filed  since 
the  hearing  the  Director  General  of  Railroads  was  made  a  party 
defendant.    He  answered,  but  no  further  hearing  was  asked  or  had. 

The  building  sheet-metal  work  in  question  includes  doors,  shutters, 
casings,  frames,  jambs,  moldings,  ceiling,  siding,  sash,  panels,  orna- 
ments, and  partitions,  made  of  copper,  brass,  bronze,  iron,  or  steel 
sheet  metal  stamped  or  bent  to  shape.  These  articles  are  used  in 
place  of  woo(iwork,  where  a  high  degree  of  fire  protection  and  dura- 
bility is  desired.  The  copper,  brass,  and  bronze  articles  are  shipped 
unfinished  and  finished,  the  difference  being  that  the  latter  are 
cleaned  and  polished.  The  iron  and  steel  articles  are  in  some  in- 
stances shipped  unfinished,  being  merely  galvanized,  plain,  or 
primed,  while  in  other  instances  they  are  shipped  finished,  being 
bronzed,  coppered,  enameled,  or  painted. 
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Prior  to  oflScial  classification  I.  C.  C.  No.  44,  these  articles  were 
scattered  throughout  the  classification,  with  various  descriptions  and 
ratings.  The  Committee  on  Uniform  Classification,  hereinafter 
called  the  uniform  committee,  undertook  the  work  of  consolidating 
them  under  the  commercial  grouping  of  "Building  Sheet  Metal 
Work,"  with  revised  descriptions,  packing  requirements,  and  minima 
applicable  thereto.  Its  recommendations  were  presented  to  the  three 
territorial  classification  committees,  and  have  since  been  generally 
adopted  by  the  western  committee.  It  is  said  that  they  will  be 
adopted  by  the  southern  committee.  The  official  committee  likewise 
docketed  the  uniform  recommendations  for  discussion,  and  secured 
the  views  of  complainant  and  other  manufacturers.  Thereafter 
official  classification  I.  C.  C.  No.  44,  effective  February  1,  1917,  and 
supplement  No.  15  thereto,  effective  October  1,  1917,  were  published, 
containing  the  uniform  recommendations,  slightly  modified,  and  the 
ratings  herein  complained  of,  hereinafter  referred  to  as  the 
"  present "  ratings.  Some  of  the  articles  in  question  are  necessarily 
shipped  set  up,  while  others  may  be  shipped  either  set  up  or  knocked 
down,  the  method  of  packing  for  shipment  varying  with  the  form 
and  finish. 

The  ratings  on  the  copper,  brass,  or  bronze  articles  concerned  cover 
both  finished  and  unfinished  articles.  They  also  apply  on  articles  of 
metal  or  wood  covered  with  copper,  brass,  or  bronze ;  and  the  ratings 
on  the  iron  and  steel  articles  also  apply  on  wood  covered  with  iron, 
steel,  or  tin.  Complainant  does  not  manufacture  articles  of  wood 
covered  with  metal.  The  ratings  on  the  copper,  brass,  or  bronze  arti- 
cles are  various ;  door  or  window  frames,  set  up,  are  rated  first  class 
in  less  than  carloads  and  third  class  in  carloads,  minimum  18,000 
pounds,  subject  to  rule  27.  The  other  articles  under  this  caption 
are  rated  generally  rule  26  in  carloads,  some  taking  a  minimum  of 
30,000  pounds  and  others  24,000  pounds,  subject  to  rule  27.  In  less 
than  carloads  their  ratings  are  second  class.  The  carload  rating  pro- 
vided for  the  iron  or  steel  articles,  when  finished,  bronzed,  coppered, 
enameled,  or  painted,  is  either  fourth  class,  minimum  30,000  pounds, 
or  rule  26,  minimimi  18,000  pounds,  subject  to  rule  27.  In  less  than 
carloads  these  articles  are  rated  second  or  third  class.  When  shipped 
unfinished,  galvanized,  plain,  or  primed,  these  articles  are  generally 
rated  fifth  class  in  carloads,  minimum  24,000  pounds,  subject  to  rule 
27,  or  third  class,  minimum  18,000  pounds,  subject  to  rule  27.  In 
less  than  carloads  the  ratings  provided  for  these  articles  vary  from 
first  to  third  class. 

Complainant  contends  that  the  carload  rating  on  the  copper,  brass, 
or  bronze  articles,  finished  or  unfinished,  should  not  exceed  fourth 
class,  and  on  iron  or  steel  articles,  whether  galvanized,  plain,  or 
primed,  or  bronzed,  coppered,  enameled,  or  painted,  fifth  class.    The 

65 1.  C.  O. 


404 


INTERSTATE  COMMERCE  COMMISSION  REPORTS. 


only  less-than-carload  rating  on  the  copper,  brass,  or  bronze  articles 
assailed  is  second  class  on  moldings.  The  less-than-carload  rating 
asked  on  the  iron  or  steel  articles,  bronzed,  coppered,  enameled,  or 
painted,  is  third  class,  and  on  the  iron  or  steel  articles,  not  bronzed, 
coppered,  enameled,  or  painted,  in  each  instance  one  class  lower  than 
the  rating  now  applicable.  Various  changes  relating  to  descriptions, 
minimum  weights,  packing  requirements,  etc.,  of  the  iron  or  steel 
articles  are  also  asked. 

COPPER,  BRASS,  OR  BRONZE. 

The  former  ratings  on  the  copper,  brass,  or  bronze  articles,  also 
the  present  ratings,  which  are  named  in  items  8  to  15  on  page  96  of 
the  classification  in  question,  were  and  are  as  follows: 


Former  ratings. 


Frames: 

DoorCorCaslnM): 

Metal,  N.  O.  S., orated  or 
boxed  (C.  L.,  min.  wt. 
18,000  lbs.)  (subject  to 
Rule  27}. 
Window  (or  Casinss): 

Metal,  N.  O.  S.,  crated  or 
boxed  (C.  L.  min.  wt. 
18,000  lbs.)  (subject  to 
Rule  27). 


Door8,N.  O.  8.: 

Metal,  N.  O.  8.,  crated  or 
boxed. 

Jambs,  Door  or  Window: 

Metal.  N.  O.  S.,  K.  D.,  in 
bunales, crates  or  boxes. 

Moldings,  metal  or  wood  covered 
with  copper,  brass  or  bronze, 
not  specincally  provided. 

Partitions: 

Office,  Saloon  or  Store  N.O.S. 
Metal,  N.  O.  8.,  crated  or 
boxed. 
Sash: 

Metal,  N.  0. 8.  (C.  L.  min.  wt. 
18,000  lbs.)  (subject  to  Rule 
27). 

Building  Sheet  Metal  Work,  cop- 
per, brass  or  bronte,  or  metal  or 
wood  covered  with  copper,  brass 
or  bronze,  not  otherwise  indexed 
by  name. 


L.C.  L 


(») 


2 
1 


C.L. 


1R26 


>  R26 


(•) 


»  R26 
3 


No  specifled 


rat 


ngs. 


Present  ratings. 


Building  Sheet  Metal  Work: 
Copper,  brass  or  bronze,  or 
metal  or  wood  covered  with 
copper,  brass  or  bronze: 
Casings,  Door  or  Window: 

In  boxes  or  crates 

In  packages  named, 
C.     L.    min.    wt. 
24,000  lbs.  (Subject 
to  Rule  27). 
Frames,  Door  or  Window: 
8.  u.,  in  boxes  or  crates. . 
8.  U .  .loose  or  in  packages . 
C.  L>.,  min.  wt.  18{000 
lbs.  (suMect  to  Rulez7). 
K.  D..in  boxes  or  crates.. 
K.D.,ln  packages  named. 
C.  L.,  min.  wt.  30,000 
lbs. 
Doors: 

In  boxes  or  crates 

In  packages  named,  0. 
L.,  min.  wt.  30,000  lbs. 
Jambs: 

In  bundles 

In  boxes  or  orates. .... 

In  packages  named,  C.  L. 
min.  wt.  30,000  lbs. 
Moldings: 

In  boxes  or  crates 

In  packagesnamed,  C.  L., 
min.  wt.  30,000  lbs. 
Partitions: 

In  boxes  or  crates 

In  packagesnamed,  0.  L. 
min.  wt.  30,000  lbs. 
Sash:  t 

In  boxes  or  crates 

In  packages  named.  C.  L. 

min.    wt.    24.000    lbs. 

(subject  to  Rule  27). 

Building  Sheet  Metal  Work, 

copper,  brass  or  bronse  or 

metal  or  wood  covered  with 

copper  brass  or  bronze,  not 

otnerwise  indexed  by  name: 

In  boxes  or  crates 

In  packages  named,  C.  L. 
min.  wt.  30,000  lbs. 


L.  C.  L 


1  Minimum  weight  30,000  pounds. 

•  Under  the  analogous-article  rule  the  applicable  ratings  were: 


2 
2 


9 


C.L. 


R2S 


R20 


R28 


R20 


R2« 


RSA 


B26 


R26 


Finishedin  barrels  or  boxes 

Unfinished  in  bundles  or  crates. 
Unfinished  in  barrels  or  boxes. 


Unfinished  in  packages  named,  straight  or  mixed  C.  L.,  min.  wt.  80,000 
lbs..... , 


L.C.L.  C.L* 

8 
3 
8 
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The  present  ratings,  with  the  exception  of  those  applicable  on 
moldings,  and  those  shown  in  the  last  item  which  were  first  estab- 
lished in  the  present  classification,  are  the  same  as  or  lower  than  those 
formerly  in  effect,  while  the  minimum  carload  weights  are  in  some 
instances  higher  than  formerly. 

Complainant's  contention  that  the  carload  rating  on  the  copper, 
brass,  or  bronze  articles  should  be  reduced  to  fourth  class  is  based 
on  the  theory  that  the  uniform  spread  between  these  articles  in  car- 
loads and  the  rating  on  iron  or  steel  building  sheet-metal  work,  in 
carloads,  should  not  exceed  one  class.  The  latter  articles  the  com- 
plainant insists  should  be  rated  fifth  class;  and  when  galvanized, 
plain,  or  primed  they  generally  are  so  rated.  It  insists  that  the 
only  difference  from  a  classification  standpoint  between  the  copper, 
brass,  or  bronze  articles  and  iron  or  steel  articles  is  one  of  value, 
and  that  the  greater  value  of  the  former  articles  does  not  warrant 
a  rating  higher  by  more  than  one  class  than  that  on  the  iron  or  steel 
articles.  Complainant  observes  that  the  carload  rating  on  various 
other  articles  claimed  by  it  to  be  similar,  principally  copper,  brass, 
or  bronze  elevator-inclosure  doors,  gates,  latticework,  and  railings, 
is  fourth  class,  while  these  articles  when  made  of  iron  or  steel  are 
rated  fifth  class.  It  is  insisted  that  the  transportation  conditions 
surrounding  the  shipment  of  the  articles  offered  in  comparison  are 
the  same  as  those  surrounding  the  transportation  of  copper,  brass, 
or  bronze  building  sheet-metal  work.  Various  comparisons  of  rat- 
ings ware  also  offered  by  the  defendants. 

In  resisting  complainant's  contention  that  the  carload  rating  on 
these  articles  should  be  reduced  to  fourth  class  defendants  show 
that  the  raw  material  from  which  complainant's  articles  are  manu- 
factured, viz,  sheet  copper,  brass,  or  bronze,  is  rated  fourth  class. 
They  observe  that  it  is  a  well-established  classification  principle  to 
apply  a  higher  rating  on  articles  in  a  more  advanced  state  of  manu- 
facture. In  this  connection  defendants  show  that  door  or  window 
frame  stock  Imnber  is  rated  sixth  class  in  carloads,  while  the  same 
material  when  further  manufactured  and  shipped  in  the  white  is 
rated  fifth  class;  also  that  iron  or  steel  articles  in  the  casting,  forg- 
ing, or  stamping  stages  in  carloads  are  rated  fifth  class,  but  that 
as  soon  as  they  pass  those  stages  are  rated  fourth  class.  Defendants 
also  aver  that  the  raw  material,  copper,  brass,  and  bronze,  used  by 
complainant  in  making  building  sheet-metal  work,  when  shipped 
flat,  has  a  weight  density  of  200  or  800  pounds  per  cubic  foot,  and 
as  received  by  complainant  in  coils  or  rolls  has  a  weight  per  cubic 
foot  of  50  pounds,  while  the  average  weight  per  cubic  foot  of  the 
copper,  brass,  or  bronze  articles  manufactured  by  complainant  is 
24  pounds,  or  less  than  half  the  weight  density  of  the  raw  material. 
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It  is  also  observed  that  the  value  of  sheet  copper,  brass,  or  bronze 
is  16  cents  per  pound,  while  the  value  of  complainant's  articles 
manufactured  from  this  material  exceeds  32  cents  per  pound,  or 
over  twice  the  value  of  the  sheet  or  raw  material. 

In  answer  to  complainant's  comparison  with  the  fourth-class 
rating  on  copper,  brass,  or  bronze  elevator-enclosure  doors  and  other 
copper,  brass,  or  bronze  articles  defendants  observe  that  these  arti- 
cles are  not  generally  made  from  sh^et  metal,  but  are  rolled  from 
solid  bars  or  heavy  tubing  and  generally  present  a  much  greater 
weight  density  than  the  articles  manufactured  by  complainant.  The 
general  prinicpie  that  manufactured  products  should  take  a  higher 
rating  than  the  raw  material  from  which  they  are  made  is  conceded 
by  complainant,  but  it  insists  that  this  principle  has  no  application 
to  the  present  case,  where  in  the  process  of  manufacture  merely  the 
form  of  the  basic  article,  sheet  metal,  is  changed.  Complainant 
argues  that  the  basis  for  building  sheet-metal  work  is  sheet  metal, 
and  that  the  articles  made  by  it  differ  from  the  material  from  which 
thjy  are  made  merely  in  form. 

As  above  shown,  with  the  exception  of  door  or  window  frames, 
set  up,  which  are  rated  third  class,  minimum  18,000  pounds,  sub- 
ject to  rule  27,  the  carload  rating  complained  of  is  rule  26.  The 
minimum  provided  for  this  rating  is  30,000  pounds,  with  the  ex- 
ception of  two  cases,  in  which  the  minimum  is  24,000  pounds,  sub- 
ject to  rule  27.  The  minimum  weights  are  not  complained  of.  It 
is  observed  that  door  or  window  frames  will  readily  load  to  SM,000 
pounds,  and  defendants  expressed  a  willingness  to  establish  rule  26 
on  these  articles,  provided  the  minimum  be  advanced  to  24,000 
pounds,  subject  to  rule  27. 

As  above  stated,  the  only  less-than-carload  rating  on  the  copper, 
brass,  or  bronze  articles  which  is  assailed  is  the  second-class  rating  on 
moldings.  The  former  third-class  rating  is  asked  in  lieu  thereof. 
Complainant  observes  that  the  latter  rating  was  and  is  accorded 
other  copper,  brass,  and  bronze  articles,  including  finished  moldings 
other  than  those  made  from  sheet  metal,  pipe  fittings,  bars,  etc  De- 
fendants insist  that  the  present  rating  is  not  unreasonable.  They 
show  that  it  is  only  one  class  higher  than  the  less-than-carload  rating 
on  the  raw  material  from  which  these  moldings  are  made;  also  that 
in  practically  all  instances  the  articles  offered  in  comparison  have  a 
higher  weight  density  than  sheet-metal  moldings,  and  contend  that 
the  latter  articles  are  more  fairly  comparable  with  jambs,  frames, 
k.  d.,  and  casings,  which  have  the  same  value  and  which,  as  above 
shown,  are  rated  second  class  in  less  than  carloads. 

Sheet  metal  is  the  ground  work  or  base  of  building  sheet-metal 
work.    In  that  sense  it  is  the  raw  material  and  the  latter  the  product. 
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With  this  in  mind,  as  well  as  the  difference  in  value  and  cubic  weights, 
we  are  of  the  opinion  that  sheet-metal  work  may  properly  be  ac- 
corded a  higher  rating  than  the  sheet  metal.  It  is  not  contended 
that  the  rating  on  sheet  metal  is  improper. 

We  find  that  the  present  rating  on  copper,  brass,  or  bronzd  door 
or  window  frames,  set  up,  in  carloads,  is  unreasonable  to  the  extent 
that  it  exceeds  rule  2G,  minimum  24,000  pounds,  subject  to  rule  27. 
We  further  find  that  the  other  ratings  on  copper,  brass,  or  bronze 
articles  complained  of  are  not  shown  to  be  imreasonable. 

IBON   AND   STEEL  WORK. 

The  ratings  on  the  iron  and  steel  articles  in  question  are  named  in 
items  Nos.  17,  18,  20,  21,  23,  and  24,  page  96,  and  items  Nos.  7,  8, 
10,  12,  13,  and  14,  page  97,  of  the  classification  in  question,  and  in 
item  No.  4,  page  22,  of  supplement  No.  15  thereto.  These  items  are 
shown  under  the  heading  "  Building  Sheet  Metal  Work ;  Iron  or 
Steel,  or  wood  covered  with  iron  or  steel  or  tin."  Complainant  asks 
for  a  carload  rating  of  fifth  class  on  all  of  the  iron  or  steel  articles 
in  question,  whether  shipped  coppered,  bronzed,  enameled,  or  painted, 
or  galvanized,  or  plain  or  primed.  On  less-than-carload  shipments 
of  these  articles  the  rating  asked  varies  from  second  to  fourth  class. 
With  the  exception  of  those  named  in  item  24,  page  96,  and  items  12 
and  14,  page  97,  the  ratings  sought  are  the  same  as  those  formerly 
applicable. 

In  the  case  of  finished  iron  and  steel  articles  which  are  bronzed, 
coppered,  enameled,  or  painted,  defendants  insist  that  the  fifth-class 
carload  rating  can  not  properly  be  applied,  and  that  fourth  class  is 
the  proper  rating  for  such  articles,  with  a  minimum  of  24,000  pounds 
or  higher.  In  support  of  this  they  show  that  the  rating  sought  is 
the  same  as  that  on  the  iron  or  steel  material  from  which  these 
articles  are  made.  They  also  observe  that  there  are  but  few  in- 
stances in  the  official  classification  where  the  fifth-class  rating  is 
accorded  with  a  minimum  less  than  24,000  pounds.  They  urge  thati 
these  few  instances  are  exceptions  to  the  general  rule,  brought  about 
by  some  special  condition,  such  as  low  value,  and  that  they  are  being 
eliminated  from  time  to  time.  The  character  and  quality  of  the 
finish  on  the  iron  or  steel  articles  manufactured  by  complainant  are 
wholly  similar  to  those  found  in  the  interior  of  steel  Pullman  cars, 
and  are  described  in  complainant's  catalogue,  offered  in  evidence,  as 
follows : 

The  elegant  finish  for  which  the  Dahlstrom  Products  are  noted  is  the  result 
of  the  most  careful  selection  of  the  ingredients  used  in  the  enamel,  the  chemical 
properties  of  which  have  been  carefully  tested  for  final  and  lasting  results. 
These  facts,  together  with  exptirt  workmanship  and  careful  baking  of  each  coat, 
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insure  a  durable,  elastic  finish  that  is  artistic,  sanitary  and  satisfactory  in 
every  way.  We  reproduce,  perfectly,  natural  wood  or  metallic  finishes  in  any 
color. 

The  finishing  process  adds  value  to  the  article,  and  defendants 
observe  that  upon  every  correct  principle  of  classification  the  finished 
articles,  bronzed,  coppered,  enameled,  or  painted,  should  take  a 
higher  rating  than  the  articles  in  their  unfinished  state.  The  record 
does  not  show  the  exact  increased  values  in  all  instances,  but  in  the 
case  of  moldings  they  would  appear  to  be  more  than  100  per  cent. 
The  testimony  shows  that  the  finished  articles  can  not  be  nested,  but 
must  in  all  instances  be  packed  so  as  to  protect  the  finish,  and  that 
when  so  packed  the  weight  density  is  considerably  less  than  when 
shipped  loose,  in  some  instances  being  one-half.  In  support  of  their 
contention  that  the  finished  articles  should  be  accorded  a  higher 
rating  than  the  unfinished  the  defendants  refer  to  our  decisions  up- 
holding this  principle  in  various  cases,  including  Capital  Electric 
Co.  v.  B.  <&  O.  C.  T.  R.  R.  Co.,  26  I.  C.  C,  472,  in  which  we  found 
that  the  rate  on  enameled  iron  conduit  pipe  should  be  higher  than 
that  on  plain  wrought-iron  pipe.  Complainant  insists  that,  aside 
from  the  difference  in  the  outside  finish,  there  is  no  difference  be- 
tween the  quality,  value,  or  construction  of  the  bronzed,  coppered, 
enameled,  or  painted  articles  and  those  that  are  galvanized,  plain, 
or  primed.  It  compares  the  ratings  complained  of  with  the  ratings 
on  other  metal  articles  accorded  the  rating  sought,  which,  it  claims, 
are  similar  from  a  classification  standpoint  to  those  here  in  question. 
Complainant  refers  to  Prest-O-Lite  Co.  v.  B,(&  A.  R.  R.  Co.,  36  I.  C. 
C.,  545,  where  we  found  that  the  rating  on  coppered  or  nickeled 
acetylene  gas  cylinders  should  not  exceed  the  rating  on  these  cylin- 
ders when  painted.  As  above  shown,  the  iron  or  steel  articles  in 
question,  either  coppered  or  painted,  are  accorded  the  same  rating. 

In  some  instances  the  only  changes  asked  with  respect  to  the  less- 
than-carload  ratings  on  the  iron  and  steel  articles  relate  to  packing  re- 
quirements, while  in  other  instances  reductions  are  asked.  It  is  com- 
plainant's position  that  as  a  general  principle  there  should  be  a 
uniform  spread  of  two  classes  between  the  less-than-carload  and  car- 
load ratings  on  these  articles,  with  certain  exceptions,  depending 
upon  the  manner  of  shipment,  whether  set  up  or  knocked  down, 
and  a  proper  grouping  according  to  weight  densities;  that  as  to 
less-than-carload  shipments  there  should  be  three  such  groups,  one 
embracing  articles  weighing  15  pounds  or  less  per  cubic  foot,  one 
embracing  articles  weighing  between  15  and  30  pounds  per  cubic 
foot,  and  one  embracing  articles  weighing  in  excess  of  30  pounds 
per  cubic  foot.  It  is  contended  that  reasonable  ratings  to  apply  on 
less-than-carload  shipments  of  articles  of  the  above  densities  would 
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be  second,  third,  and  fourth  classes,  respectively.  It  is  observed 
that  as  to  the  articles  on  which  complainant  asks  for  a  spread  of 
three  classes  as  between  the  carload  and  less-than-carload  ratings, 
the  articles  in  less  than  carloads  in  each  instance  are  set  up;  that 
the  articles  upon  which  complainant  asks  for  a  less-than-carload  rat- 
ing of  fourth  class,  or  a  spread  of  one  class  between  the  carload  and 
less-than-carload  ratings,  weigh  over  30  pounds  per  cubic  foot.  The 
various  items  will  be  considered  separately. 

CASINGS. 


Page.  Item. 

Present  rating. 

Rating  sought. 

9« 

17 

Casings,  Door  or  Window: 

In  boxes  or  crates 

In  packages  named,  C. 
L.,  mln.  wt.  24,000 
lbs.  (subject  to  Rule 
27). 

L.  C.  L. 
2 

C.  L. 
5 

Casings,  Door  or  Window: 
S.  U.,  in  boxes  or  nrates 
S.     U.,     in     packages 

named.  C.  L.,  min.  wt. 

24,000  fbs.  (subject  to 

Rule  27). 
K.    D.,    In     boxes    or 

crates. 
K.     D.,    in    packages 

named.  C.  L.,  nun. 

wt.  30,600  lbs. 

L.  C.  L. 
2 

3 

C.L. 
6 

5 

There  is  no  distinction  in  the  rating  in  the  present  item  as  be- 
tween shipments  set  up  or  knocked  down.  Shipments  knocked  down 
have  a  greater  weight  density  than  when  set  up.  Defendants  oflfered 
no  evidence  to  justify  the  changes  in  packing  requirements,  and 
express  willingness  to  establish  the  ratings  sought  and  formerly  in 
effect.  We  find  that  the  ratings  are  unreasonable  to  the  extent  that 
they  exceed  the  former  ratings. 

DOORS. 


Page. 

Item. 

Present  rating. 

Rating  sought 

96 

18 
20 
21 

• 

Doors: 

Other  than  Rolling: 
Bronzed,  coppered, 
enameled    or 
painted: 
In     boxes     or 

crates 

In    packages 
named,  C.  L. 
min.  wt.  30,- 
000  lbs 

L.C. 

L. 
2 

C  L. 
4 

Doors: 

Other  than  Rolling: 
Bronzed,  coppered, 
enameled    or 
painted: 
In     boxes     or 
crates 

L.  C.  L. 
3 

C.L 

In    packages 
named,  C.  L. 
min.  wt.  30,- 
000  lbs 

5 

The  ratings  sought  were  those  formerly  applicable  to  doors,  other 
than  rolling,  whether  bronzed,  coppered,  enameled,  painted,  or  gal- 
vanized, plain  or  primed.  These  ratings  on  doors,  other  than  rolling, 
galvanized,  plain,  or  primed,  when  shipped  loose,  are  still  in  effect. 
As  before  stated,  defendants  seek  to  justify  the  higher  ratings  on 
these  doors  when  bronzed,  coppered,  enameled,  or  painted  on  the 
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ground  that  they  are  of  greater  value  than  when  galvanized,  plain, 
or  primed,  and  on  the  further  ground  that  the  weight  density  of 
shipments  bronzed,  coppered,  enameled,  or  painted,  due  to  the  fact 
that  they  are  necessarily  shipped  packed,  is  less  than  the  weight 
density  of  those  galvanized,  plain,  or  primed,  which,  as  above  shown, 
are  shipped  loose.  With  respect  to  the  less-than-carload  rating 
defendants  express  a  willingness  to  establish  rule  25,  or  one  step 
above  the  present  rating  on  these  doors  unfinished  and  one  step  lower 
than  on  those  made  of  copper,  brass,  or  bronze. 

Complainant  observes  that  asbestos  doors,  not  glazed,  also  various 
iron  and  steel  articles,  whether  galvanized,  plain,  primed,  coppered, 
bronzed,  or  enameled,  including  stamped,  pressed,  forged,  or  cast 
iron  or  steel  railway-car  parts  or  fittings,  in  carloads,  are  rated  fifth 
class,  and  in  less  than  carloads,  third  class.  As  above  stated,  the 
ratings  sought  are  those  applicable  to  the  raw  material  from  which 
the  articles  are  made. 

We  find  that  the  ratings  should  not  exceed  rule  25,  less  than  car- 
loads, and  fourth  class,  carloads. 

DOOR  AND  WINDOW  FRAMES. 


Page. 

Item. 
23 

Present  rating. 

Rating  sought. 

96 

Frames,  Door  or  Window: 
8.  U.,  in  boxes  or  crates. 
B.  U.,  loose  or  in  pack- 
ages, C.  L.,  min.  wt. 
1S,000  lbs.  (subject  to 
Rule  27) 

L.  C.  L. 
2 

C.L. 
R26 

Frames,  Door  or  Window: 
8.  C,  loose  or  in  boxes 
or  crates 

L.C.L. 
2 

C.L. 

8.  U.,  loose  or  in  boxes 
or  crates,  C.  L.  min. 
wt.  18,000   lbs.    (sub- 
ject to  Rule  27) 

5 

These  articles,  set  up,  loose  or  in  packages,  were  formerly  rated 
second  class  in  less  than  carloads  and  fifth  class  in  carloads,  mini- 
mum 24,000  pounds,  subject  to  rule  27.  Defendants  insist  that  the 
absence  of  provision  for  a  less-than-carload  rating  on  door  or  win- 
dow frames,  loose,  is  in  accordance  with  the  recommendations  of  the 
uniform  committee.  They  observe  that  the  packing  requirements 
as  to  less-than-carload  shipments  tend  to  reduce  the  risk  of  damage 
in  transit  to  the  article  itself,  as  well  as  to  other  articles  in  the  car, 
with  a  more  economical  use  of  space,  and  that  the  abolition  of  the 
requirements  would  be  a  backward  step  in  the  development  of  the 
classification.  In  answer,  complainant  points  out  that  wooden  door 
and  window  frames,  also  iron  or  steel  skylight  frames  and  steel  sash, 
also  various  other  iron  and  steel  articles,  are  accorded  the  same  less- 
than-carload  rating  whether  loose  or  in  packages.  It  insists  that 
there  is  no  greater  risk  of  damnge  with  respect  to  iron  or  steel  door 
frames  than  to  these  articles.    With  respect  to  the  carload  rating 
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on  door  or  window  frames,  set  up,  defendants  express  willingness  to 
establish  the  fifth-class  rating,  based  on  a  minimum  of  24,000  pounds, 
subject  to  rule  27.  As  above  shown,  with  a  few  exceptions  which  are 
being  eliminated  from  time  to  time,  the  fifth-class  rating  is  coupled 
with  a  minimum  of  24,000  pounds  or  higher.  While  complainant 
does  not  generally  load  to  a  minimum  of  24,000  pounds,  such  loading 
is  possible  in  a  standard  car. 

We  find  that  the  requirement  that  less-than-carload  shipments  of 
the  <articles  named  in  this  item  shall  be  shipped  in  boxes  or  crates  is 
reasonable;  but  that  the  present  rating  on  these  articles  in  carloads 
is  unreasonable  to  the  extent  that  it  exceeds  the  fifth-class  rating, 
minimum  24,000  pounds,  subject  to  rule  27. 

WINDOW  FRAMES  AND  SASH   COMBINED. 


P»«e. 

Item. 

Prosent  rating. 

Rating  sought. 

96 

24 

Frames.  Window,  and  Rash 
combmed: 
In  boxes  or  crates 

In  packages  named,  C. 
L.,   min.    wt.    18,000 
lbs.  (subject  to  Rule 
27). 

1 

C.  L. 
3 

Frames,  Window  and  Sash 
combined: 
Loose,  or  in  boxes  or 

crates. 
Loose,  or  in  boxes  or 
crates,  C.  L.,  min.  wt. 
24,000  lbs.  (subject  to 
Rule  27). 

L.C.L. 
2 

C.L. 
6 

Prior  to  the  establishment  of  this  item  a  rating  on  frames,  window 
and  sash  combined,  was  not  specifically  provided  for.  As  herein- 
before shown,  door  or  window  frames,  when  shipped  separately,  set 
up,  loose  or  in  packages,  were  formerly  rated  second  class  in  less  than 
carlgads,  and  fifth  class  in  carloads,  minimum  24,000  pounds,  subject 
to  rule  27.  Sash,  steel  bar,  unglazed,  loose,  or  in  packages,  was  for- 
merly rated  second  class  in  less  than  carloads,  and  fifth  class  in  car- 
loads, minimum  24,000  pounds,  subject  to  rule  27. 

Complainant's  reasons  for  asking  for  the  application  of  the  rating 
sought  on  these  articles  when  shipped  loose,  and  defendants'  objec- 
tions thereto,  are  generally  the  same  as  those  set  forth  with  respect  to 
iron  or  steel  door  or  window  frames,  the  transportation  conditions 
surrounding  which  are  similar.  Defendants  express  willingness  to 
establish  the  fifth-class  rating  on  these  articles  in  carloads,  based  on 
a  minimum  of  24,000  pounds,  subject  to  rule  27. 

We  find  that  the  requirement  that  frames,  window  and  sash  com- 
bined, be  shipped  in  boxes  or  crates  is  not  unreasonable,  but  that  a 
reasonable  less-than-carload  rating  on  these  articles  in  boxes  or  crates 
would  not  exceed  second  class,  and  that  a  reasonable  carload  rating 
on  these  articles  in  the  packages  named  would  not  exceed  fifth  class, 
minimum  24,000  pounds,  subject  to  rule  27. 
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MOLDINGS. 


Page. 

Item. 

Present  rating. 

Rating  sought. 

97 

1 

MoldmG:s,  not  otherwise  in- 
dexea  by  name: 

L.  C.  L. 

C.  L. 

Moldines,  not  otherwise  in- 
dexea  by  name: 

L.C.L. 

C.L. 

2 

Bronzed.  coppered,  en- 
ameled or  painted— 

Bronzed,  coppered,  en- 
amelea  or  painted— 

In  boxes  or  crates. . . 

3 

In  boxes  or  crates. . . 

3 

In  packages  named, 
C.   L.,  mln.   wt. 

4 

In  packages  named, 
Cf.    L.,   min.   wt. 

6 

30,000  lbs. 

30,000  lbs. 

3 

Galvanized,    plain    or 
primed— 

Galvanized,    plain    or 
primed— 

In  boxes,  bundles, 

3 

In   boxes,   bmidles 

4 

or  crates. 

or  crates. 

I.oose  or  in  pack- 

5 

Loose  or  in  pack- 

5 

ages,  C.  L..  min 
wt.  36,000  lbs. 

ages,  C.  L.,  min. 
wt.  36,000  lbs. 

The  ratings  previously  applicable  to  these  articles  were  as  follows : 

Iron  and  Steel,  etc.: 
Moldings,  N.  O.  S. 

Wall,  Door  Frame  or  Window  Frame :  L.  C.  L.  C.  L. 

In  bundles,  crates  or  boxes 3 

Carloads 5 

Defendants  resist  a  reduction  in  the  carload  rating  from  fourth  to 
fifth  class  on  these  moldings,  bronzed,  coppered,  enameled,  or 
painted,  for  the  reasons  heretofore  stated.  They  also  resist  com- 
plainant's contention  that  these  moldings,  when  galvanized,  plain,  or 
primed,  in  less  than  carloads,  should  be  rated  fourth  class,  but  ex- 
press willingness  to  establish  rule  26,  or  one  step  above  the  less-than- 
carload  rating  of  fourth  class  applicable  to  sheet  steel,  the  raw  ma- 
terial from  which  these  articles  are  made.  It  is  observed  that  rule 
26  is  the  less-than-carload  rating  provided  for  iron  or  steel  moldings 
for  electric  wiring,  which  have  a  cubic- foot  weight  of  from  77  to  85 
pounds,  as  against  the  cubic-foot  weight  of  complainant's  moldings, 
60  pounds.  Complainant  compares  the  ratings  sought  with  the 
ratings  on  various  other  articles  which  it  insists  are  analogous,  and 
which  are  accorded  these  ratings. 

We  find  that  the  fourth-class  rating  on  bronzed,  coppered,  enam- 
eled, or  painted  moldings  in  carloads  is  not  unreasonable,  but  that 
the  less-than-carload  rating  of  third  class  on  moldings,  galvanized, 
plain,  or  primed  is  unreasonable  to  the  extent  that  it  exceeds  rule  26. 


SASH. 

Page. 

Item. 
7 

Present  rating. 

Rating  sought. 

97 

Sash: 

Not  glazed: 

In  boxes,  bundles 

or  crates. 
Innackages  named, 
C.   Ti.,  min.   wt. 
18,000  llw.   (sub- 
ject to  Rule  27). 

Lt.  \j,  li. 

1 

r.  L. 

3 

Sash: 

Not  elated: 

in  boxes,   bundles 

or  crates. 
In  packages  named, 
C.   L.,  min.   wt. 
24,000   lbs.    (sub- 
ject to  Rule  27). 

L.C.L. 
2 

C.L 

1 
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As  before  stated,  the  ratings  sought  were  those  previously  applica- 
ble. Defendants  offered  no  evidence  in  support  of  the*  increased 
ratings  and  express  willingness  to  reestablish  the  former  ratings. 
We  find  that  the  ratings  complained  of  are  unreasonable  to  the 
extent  that  they  exceeded  those  formerly  in  effect. 


SHUTTERS. 


Page. 

Item. 

Present  rating. 

Rating  sought. 

97 

10 

Shutters: 

other  than  Rolling: 
Loose  or  in  pack- 
ages. 
Loose  or  In  pack- 
ages, C.  L.,  min. 
wt.  36,000  lbs. 

L.C. 

L. 
3 

C.L. 
5 

Shutters: 

Other  than  Rolling: 
Loose  or  in  pack- 
ages. 
Loose  or  in  pack- 
ages, C.  L.,  min. 
wt.  30,000  lbs 

L.  C.  L. 
3 

C.L. 
5 

As  indicated,  the  only  change  asked  in  this  item  is  a  reduction  in 
the  minimum  carload  weight  from  36,000  to  30,000  pounds.  Com- 
plainant testified  that  these  shutters  will  not  load  in  excess  of  30,000 
pounds.  It  observes  that  iron  or  steel  partitions  and  doors,  which 
are  said  to  be  similar  in  weight  density,  are  accorded  a  minimum  of 
30,000  pounds.  Defendants  state  that  the  present  minimum  was  es- 
tablished on  the  recommendation  of  the  uniform  committee,  but  upon 
complainant's  showing  that  these  articles  will  not  load  in  excess  of 
30,000  pounds  express  willingness  to  establish  that  minimum.  We 
find  that  the  minimum  complained  of  is  unreasonable  to  that  extent. 


CEILING,  ETC. 

Supplement  No.  15. 


Page. 

Item 

Present  rating. 

Rating  sought. 

• 

L.  C.  L. 

C.L. 

L.  C.  L. 

C.L. 

22 

4 

Building  Sheet  Metal  Work: 

Ceiling   or   Siding,   or 

Siding  Moldings,  Pan- 

Building Sheet  Metal  Work: 

Ceilmg    or    Siding,    or 
Siding  Moldings,  Pan- 

els or. Ornaments: 

els  or  Ornaments: 

Other  than  enam- 

Other than   enam- 

eled: 

eled: 

Nested,  in  bun- 

R26 

Nested,  in  bun- 

4 

dles. 

dles. 

Nested,  in  boxes 

R26 

Nested,  in  boxes 

4 

or  crates. 

or  crates. 

Loose  or  in  pack- 

5 

Loose  or  in  pack- 

» 

ages,    C.    L. 

ages,     C.     L. 

min.  wt.  36,000 

min.  wt.  36,000 

lbs. 

lbs. 

Defendants  seek  to  justify  the  rating  herein  complained  of,  in- 
creased from  fourth  class,  on  the  ground  that  it  is  but  one  step 
higher  than  the  fourth-class  less-than-carload  rating  on  the  raw 
material,  sheet  metal,  from  which  these  articles  are  made.  Again 
it  is  pointed  out  that  rule  26  was  the  less-than-carload  rating  on 
various  other  analogous  articles,  including  iron  and  steel  moldings 
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for  electric  wiring  hereinbefore  referred  to,  the  latter  weighing  from 
77  to  80  pounds  per  cubic  foot  as  against  60  pounds  in  the  case  of 
the  above  articles. 

Complainant,  on  the  other  hand,  cites  ratings  of  third  to  fourth 
class  on  various  metallic  articles,  such  as  tubing;  also  the  third-class 
rating  on  wooden  moldings  in  less  than  carloads.  It  is  testified 
that,  while  the  value  of  the  latter  moldings  is  approximately  the 
same  as  that  of  unfinished  iron  or  steel  ceiling  moldings,  the  value 
per  cubic  foot  and  weight  density  is  considerably  less. 

The  various  comparisons  considered,  we  find  that  the  rating  com- 
plained of  is  not  unreasonable. 

MISCELLANEOUS. 


Page. 

Item. 

Present  rating. 

Rating  sought. 

L.  C.  L. 

C.L. 

L.C.L. 

a 

07 

13 

Building  Sheet  Metal  Work, 
iron  or  steel,  or  wood  cov- 
ered with  iron  or  steel  or 
tin,  not  otherwise  indexed 
by  name: 

Building  Sheet  Metal  Work, 
Iron  or  Steel,  or  wood  cov- 
ered with  iron  or  steel  or 
tin,  not  otherwise  indexed 
by  name: 

14 

Bronzed,  coppered,  en- 

3 

Bronzed,  coppered,  en- 
ameled  or  painted: 

S 

ameled  or  painted: 

In  boxes  or  crates. 

In  boxes  or  crates. 

In jpackages  named, 
C.  L.,  min.  wt. 

4 

In  packages  named. 
C.   L.,   min.   wt. 

30,000  lbs. 

30,000  lbs. 

No  item  corresponding  to  the  one  here  in  question  was  previously 
published.  The  rating  complained  of  is  the  same  as  that  applicable 
on  the  bronzed,  coppered,  enameled,  or  painted  articles  named  in 
item  21,  page  96,  and  item  2,  page  97,  supra^  of  the  oflScial  classifica- 
tion. Complainant's  reason  for  urging  the  establishment  of  the 
lower  rating  and  defendants'  reasons  for  resisting  its  establish- 
ment have  already  been  discussed  and  need  not  be  restated.  We 
find  that  the  rating  complained  of  is  not  unreasonable. 


MIXED  CABLOADS. 

The  established  charges  to  apply  on  mixed  carloads  of  the  articles 
shipped  by  complainant  were  and  are  those  provided  for  under 
rule  10  of  the  official  classification.  Complainant  contends  that  rea- 
sonable charges  on  mixed  carloads  of  iron  or  steel  building  sheet- 
metal  work  should  be  based  on  the  fifth-class  rate,  minimum  80,000 
pounds,  and  on  mixed  carloads  of  copper,  brass,  bronze,  iron,  or 
steel,  or  iron  or  steel,  bronzed,  coppered,  enameled,  or  painted, 
should  be  based  on  the  fourth-class  rate,  minimum  80,000  pounds. 
This  contention  is  apparently  predicated  to  a  great  extent  on  the 
theory  that  the  reduced  ratings  sought,  particularly  the  fourth- 
class  carload  rating  on  the  copper,  brass,  or  bronze  articles,  would 


DAHLSTROM   METALLIC  DOOR  CO.  V.  E.  R.  R.   CO.  415 

be  established.  As  above  shown,  the  minimum  of  36,000  pounds  is 
provided  for  in  connection  with  some  of  the  articles  in  question. 
At  the  hearing  complainant  suggested  that  such  articles  as  are  pro- 
vided with  a  minimum  of  over  30,000  pounds  be  excluded  from  the 
mixed  carload  provision  proposed.  Complainant  argues  that  arti- 
cles of  building  sheet-metal  work  are  related  articles  of  the  same 
general  character,  and  that  it  is  generally  necessary  to  ship  these 
articles  in  mixed  carloads. 

Defendants  insist  that,  while  there  are  a  few  exceptions  to  rule  10, 
a  departure  from  the  provisions  of  this  rule  in  connection  with  the 
articles  shipped  by  complainant  would  be  unwarranted.  They  urge 
that  a  compliance  with  complainant's  request  would  have  the  effect 
of  nullifying  the  result  of  the  careful  individual  descriptions  and 
ratings  now  provided  for.  They  insist  that  the  provisions  of  rule 
10,  which  apply  generally  to  commodities  covered  by  the  official 
classification,  are  fair  and  reasonable,  and  show  that  this  rule  has 
been  approved  by  the  Commission  in  various  cases. 

We  find  that  the  rule  of  the  official  classification  as  applicable  to, 
and  the  resulting  charges  on,  mixed  carloads  of  building  sheet-metal 
work  are  not  shown  to  be  unreasonable. 

An  appropriate  order  will  be  entered. 

WooLLEY,  Commissioner  J  concurring: 

I  concur  in  the  findings  in  the  report  because  they  are  the  only 
ones  justified  by  the  record  before  us.  My  conviction  as  to  the  neces* 
sity  for  a  uniform  classification  is  indicated  in  my  dissent  in  part  to 
the  report  in  the  Consolidated  Classification  Case^  54  I.  C.  C,  1,  637, 
and  should  we  be  called  upon  to  pass  upon  the  reasonableness  of  uni- 
form ratings,  upon  a  record  embracing  the  entire  country,  my  vote, 
very  obviously,  would  be  based  upon  somewhat  different  and  broader 
considerations. 

55 1,  c.  a 
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No.  10524. 
HEID  BROTHERS 

V, 

EL  PASO  &  NORTHEASTERN  RAILROAD  COMPANY  AND 
THE  DIRECTOR  GENERAL  OF  RAILROADS. 


Submitted  September  4»  1919.    Decided  November  24,  1919. 


In  September,  1918,  the  El  Paso  &  Northeastern  Railroad  Company  and  the 
Director  General  of  Railroads  instituted  proceedings  in  the  district 
court  of  the  thirty-fourth  judicial  district  of  Texas  against  Held 
Brothers  for  the  collection  of  certain  demurrage  charges  alleged  to  have 
accrued  at  El  Paso,  Tex.,  between  October  4,  1916,  and  August  23,  1917. 
Thereafter  the  complainants,  defendants  there,  filed  this  complaint  In 
which  they  allege  that  the  charges  assessed  were  unreasonable  and  unduly 
prejudlcal,  and  for  reasons  set  forth  in  the  complaint  are  not  In  fact 
due  and  payable.  The  court  proceedings  have  been  removed  to  the 
United  States  district  court  for  the  western  district  of  Texas,  where 
they  are  still  pending.    Under  the  circumstances.  Held: 

1.  That  upon  a  complaint,  the  purpose  of  which  is  to  secure  a  ruling  from  this 

Commission  upon  the  reasonableness  and  propriety  of  demurrage  rules 
and  charges,  lawfully  established  by  tariffs  duly  filed,  and  to  obtain 
relief  from  the  payment  of  such  charges,  legal  proceedings  therefor 
having  been  Instituted,  the  Commission  may  inquire  into  the  reasonable- 
ness of  the  rules  under  which  the  charges  were  assessed,  and  having 
determined  that  issue  will  leave  questions  of  fact  to  be  determined  by 
the  court. 

2.  That  the  demurrage  schedules  in  effect  at  El  Paso  during  the  period  above 

stated  were  not  unreasonable  or  otherwise  unlawful.  Complaint  dis- 
missed. 

Rufus  B.  Darnel^  Joseph  U.  Sweeney^  and  R.  B.  Rawlins  for  com- 
plainants. 

W.  M,  Peficolas  and  Del.  W.  Ilarrington  for  defendants. 

Report  of  the  Commission. 
Division  3,  Commissioners  Hall,  Woolley,  and  Eastman. 

The  following  is  in  substance  the  report  proposed  by  the  examiner 
and  served  upon  the  parties : 

Heid  Brothers,  the  complainants  herein,  are  dealers  in  grain,  coal, 
wood,  and  hay  at  El  Paso,  Tex.  Their  warehouse  is  connected  with 
the  rails  of  the  El  Paso  &  Southwestern  Railroad  by  private  spur 
track  accommodating  five  cars  and  with  the  rails  of  the  Texas  &  Pa- 
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cific  Bailroad  by  a  similar  spur  having  a  capacity  of  seven  cars.  Be- 
tween October  4,  1916,  and  August  23,  1917,  out  of  numerous  car- 
load shipments  of  the  commodities  mentioned  received  by  complain- 
ants, some  55  reached  El  Paso  over  the  rails  of  defendant  El  Paso  & 
Northeastern  Kailroad  Company,  hereinafter  termed  defendant,  a 
part  of  the  El  Paso  &  Southwestern  system.  Complainants'  disposi- 
tion orders  were  that  these  55  cars  be  placed  on  their  private  siding 
on  the  El  Paso  &  Southwestern,  but  the  cars  were  held  in  defendant's 
yards  under  demurrage  in  accordance  with  a  tariff  rule  authorizing 
constructive  placement  when  the  condition  of  private  tracks  prevents 
actual  delivery  thereon.  Demurrage  charges  aggregating  approxi- 
mately $4,000  were  assessed  by  defendant  on  the  55  cars  so  held. 
Payment  was  declined  on  the  ground  that  no  charges  should  have 
been  assessed  on  cars  not  actually  placed  in  compliance  with  the 
directions  given. 

In  September,  1918,  defendant  and  the  Director  General  of  Rail- 
roads brought  suit  in  the  district  court  of  the  thirty-fourth  ju- 
dicial district  of  Texas  against  complainants  and  their  sureties  to 
recover  the  amount  of  demurrage  alleged  to  be  due  and  unpaid.  The 
case  was  subsequently  removed  by  complainants  to  the  United  States 
district  court  for  the  western  district  of  Texas,  where  it  is  now 
pending.  Thereafter,  on  March  24,  1919,  they  filed  the  complaint 
here  before  us,  in  which  they  allege  (1)  that  if  any  demurrage  ac- 
crued on  the  cars  in  question  in  excess  of  $105,  an  amount  which 
they  have  tendered,  it  was  because  of  embargoes  placed  by  the  Texas 
&  Pacific  Railroad,  of  which  they  were  not  notified;  (2)  that  as  the 
demurrage,  if  any,  accrued  wholly  in  Texas  the  charges  should  be 
computed  under  the  tariffs  governing  traflSc  in  Texas;  (3)  that  the 
charges  assessed  were  imreasonable,  in  violation  of  section  1  of  the 
act,  and  unduly  prejudicial,  in  violation  of  section  3;  and  (4)  that 
under  the  conditions  that  brought  about  the  delay  in  unloading  it 
would  be  unreasonable  to  compel  them  to  pay  all  or  any  part  thereof. 

Complainants  stated  at  the  hearing  that  it  was  their  practice, 
when  the  track  connecting  with  the  El  Paso  &  Southwestern  was 
fully  occupied  or  delivery  was  desired  on  their  Texas  &  Pacific  sid- 
ing, to  order  delivery  to  the  Texas  &  Pacific  of  cars  arriving  over 
the  El  Paso  &  Northeastern,  but  that  because  of  Texas  &  Pacific  em- 
bargoes it  became  necessary  to  take  delivery  of  all  the  cars  here  in 
question  on  their  El  Paso  &  Southwestern  siding.  It  appears  from 
the  record  that  there  were  no  embargoes  against  the  commodities 
received  by  complainants  on  the  dates  of  car  arrival  or  disposition 
orders  such  as  to  necessitate  the  use  of  the  El  Paso  &  Southwestern 
as  the  delivering  carrier,  and  no  further  consideration  need  be  given 
to  that  allegation  in  the  complaint. 
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The  demurrage  rules  in  effect  at  El  Paso  in  October,  1916,  ap- 
plicable on  state  and  interstate  traffic,  provided  that  after  48  hours 
free  time  a  charge  of  $1  per  day  would  be  assessed  against  cars 
held  by  or  for  consignors  or  consignees  for  loading,  unloading, 
forwarding  directions,  or  for  any  other  purpose.  Effective  De- 
cember 15,  1916,  the  interstate  charge  was  increased  to  $1  for  the 
first  day,  $2  for  the  second  day,  $3  for  the  third  day,  and  $5  for  the 
fourth  and  each  succeeding  day.  On  May  1,  1917,  the  charges  on 
interstate  traffic  became  $2  for  the  first  five  days  and  $5  per  day 
thereafter.  Three  of  the  cars  upon  which  defendant  assessed  demur- 
rage arrived  in  El  Paso  in  October,  1916,  when  the  charge  was  $1 
per  day.  The  others  arrived  after  the  increased  charges  had  been 
made  effective.  Apparently  two  cars  originated  in  Texas  and  were 
not  subject  to  the  interstate  rules. 

The  complaint  attacks  the  application  of  the  charges.  Com- 
plainants offered  no  evidence  bearing  upon  their  reasonableness  and 
the  only  information  of  record  thereon  is  found  in  the  explanation 
given  by  defendant  of  the  circumstances  under  which  the  charges 
were  established. 

During  the  latter  part  of  1916  there  was  an  unusual  demand  for 
cars,  not  only  in  El  Paso  but  throughout  the  country  generally.  The 
situation  at  El  Paso  was  particularly  affected  by  the  activities  of  the 
war  department  in  the  protection  of  points  along  the  Mexican  border. 
In  order  to  promote  a  more  prompt  release  of  equipment  the  car- 
riers filed  new  demurrage  schedules,  to  take  effect  on  various  days 
in  December,  1916,  increasing  the  charges  for  detention  after  ex- 
piration of  the  free-time  period  to  $2  for  the  first  day,  $3  for  the 
second  day,  $4  for  the  third  day,  and  $5  for  the  fourth  and  each 
succeeding  day.  These  increased  charges  were  protested,  and  the 
schedules  were  suspended  by  orders  of  the  Commission  dated  No- 
vember 15  and  29,  1916,  in  Investigation  and  Suspension  Docket  No. 
966.  On  the  latter  date  the  interested  carriers  were  authorized  to 
cancel  the  suspended  schedules  and  to  file  in  lieu  thereof  new 
schedules  providing  for  charges  of  $1  for  the  first  day,  $2  for  the 
second  day,  $3  for  the  third  day,  and  $5  for  each  day  thereafter. 
These  were  published  for  defendant,  effective  December  16,  1916,  in 
supplement  No.  18  to  A.  C.  Fonda's  I.  C.  C.  No.  18,  and  remained  in 
force  until  May  1, 1917,  when  they  were  changed  under  special  per- 
mission of  the  Commission  to  $2  for  the  first  five  days  and  $5  for 
each  succeeding  day. 

Nothing  appears  upon  this  record  to  indicate  that  the  charges  were 
unreasonable  or  unduly  prejudicial.  The  fact  that  tariffs  governing 
intrastate  traffic  in  Texas  provided  for  lower  charges  is  not  materiaL 
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The  entire  controversy  between  Heid  Brothers  and  the  carrier  in 
the  federal  court,  and  here,  aside  from  the  question  of  the  reason- 
ableness of  the  schedule  of  demurrage  charges,  is  whether  the  carrier 
should  properly  have  charged  demurrage  on  the  cars  ordered  placed 
on  complainants'  siding  or  elsewhere  but  held  in  the  yards  under 
the  rule  for  constructive  placement.    That  rule  reads  as  follows : 

Rule  165.  Placing  of  cars  for  unloading. 

(a)  When  delivery  of  cars  consigned  or  ordered  to  private  tracks  can  not  be 
made  on  account  of  inability  of  consignee  to  receive,  because  of  said  tracks  be- 
ing full  of  loaded  cars  or  unreleased  empties,  delivery  will  be  considered  to 
have  been  made  v^^hen  car  was  tendered.  The  agent  must  give  notice  in  writing 
of  all  cars  he  has  been  unable  to  deliver  because  of  the  condition  of  the  private 
tracks  or  because  of  other  conditions  attributable  to  consignee.  This  shall  be 
considered  constructive  placement. 

The  issue  between  the  parties  may  be  illustrated  by  the  record  of 
car  O.  S.  L.  10167,  containing  wood  from  Corona,  N.  Mex.,  consigned 
to  Heid  Brothers,  El  Paso,  which  arrived  there  January  12,  1917. 
Notice  of  arrival  was  sent  to  and  received  by  complainants  on  that 
date.  On  the  following  day,  January  13,  complainants  gave  orders 
to  place  it  on  their  El  Paso  &  Southwestern  siding.  That  siding  was 
then  fully  occupied  by  loaded  cars  and  delivery  there  could  not  be 
made.  On  the  14th  two  cars  were  released,  and  on  the  15th  two 
loaded  cars  then  being  held  for  complainants  in  the  yards  were  set 
in  their  place,  again  filling  the  track.  On  January  16,  defendant 
notified  complainants  that  some  35  cars,  including  O.  S.  L.  10167, 
could  not  be  placed  on  the  spur,  and  in  accordance  with  the  tariffs 
were  to  be  considered  in  constructive  placement.  This  notice  was  re- 
ceived on  January  17,  but  apparently  no  further  orders  were  given 
by  complainants  until  January  31,  when  the}'  ordered  the  car  placed 
on  a  public  team  track.  Through  defendant's  error  it  was  not  so 
placed  until  March  8.  Defendant  is  seeking  to  recover  the  demur- 
rage accrued  between  the  date  of  expiration  of  the  free  time  after 
constructive  placement  and  the  date  when  final  disposition  orders 
were  given.  Complainants'  contention  apparently  is  that  inasmuch 
ns  their  original  order,  said  to  have  been  given  because  of  erroneous 
information  as  to  embargoes  on  the  Texas  &  Pacific,  was  not  fol- 
lowed, no  charge  should  have  been  assessed.  According  to  defendant 
four  days  demurrage  accrued  on  this  car,  but  the  car  record  in  evi- 
dence shows  it  to  have  been  held  for  orders  for  a  period  of  10  days, 
and  the  computation  is  seemingly  incorrect.  No  charges  were  as- 
sessed for  the  period  between  January  31  and  March  8,  the  detention 
having  been  caused  by  railroad  error. 

The  complainants  do  not  allege  that  the  constructive  placement 
rule  was.  improper  in  any  respect  unless  their  allegation  that  the 
charges  assessed  were  unreasonable  and  imlawful  may  be  so  con- 
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strued.     But  even  if  it  be  considered  that  the  pleadings  put  in 
issue  the  reasonableness  of  that  rule  neither  they  nor  the  defendant 
offered  any  evidence  thereon.     At  the  hearing  defendants  moved  to 
dismiss  on  the  ground  that  the  complaint  alleged  merely  that  they 
were  attempting  by  a  suit  to  collect  certain  charges,  which,  if  col- 
lected, would  be  unreasonable,  and  that  the  disputed  questions  of  fact 
as  to  when  placement  was  made  are  questions  that  the  federal  court, 
having  first  taken  jurisdiction,  should  determine. 
I      The  purpose  of  this  complaint,  as  indicated  by  the  pleadings  and 
I    the  evidence,  is  to  secure  a  ruling  upon  the  lawfulness  of  the  demur- 
I    rage  rules  and  charges  and  to  obtain  relief  from  the  payment  of  such 
charges.     Collection  of  the  charges  is  not  enforceable  through  this 
Commission.    The  Commission  may,  however,  and  should  under,  this 
complaint,  inquire  into  the  reasonableness  and  propriety  of  the  rules 
under  which  the  charges  have  been  assessed,  but  after  determining 
those  issues  should  leave  to  the  court  determination  of  the  disputed 
I    questions  of  fact. 

L^-''^±he  demurrage  schedules  are  not  found  upon  this  record  to  have 
been  unreasonable  or  otherwise  unlawful  and  the  complaint  should 
be  dismissed. 

Hall,  Commissioner: 

No  exceptions  wete  filed  to  the  foregoing  proposed  rep^  of  the 

examiner.    Upon  consideration  of  the  record  we  approve  and  adopt 

•    it  as  part  of  this  report  and  find  that  the  demurrage  schedules  m 

effect  at  El  Paso  during  the  period  covered  by  the  complaint  were 

not  unreasonable  or  otherwise  unlawful. 

An  order  will  be  entered  dismissing  the  complaint. 
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No.  10636. 
A.  J.  MACINTYEE 

V. 

CHICAGO,  ST.  PAUL,  MINNEAPOLIS  &  OMAHA  RAILWAY 
COMPANY,  DIRECTOR  GENERAL,  ET  AL. 


Submitted  November  5,  1919,    Decided  November  19,  1919. 


Rates  on  hay  from  Minnesota  and  Wisconsin  points  to  stations  in  Montana 
not  shown  to  have  been  unreasonable.    Ck)mplaint  dismissed. 

Stanley  B.  Houck  for  complainant. 
B.  W.  Sccmdrett  for  defendants. 

Report  of  the  Commission. 

Division  2,  Commissioners  Clark,  Daniels,  and  Woollet. 

Clark,  Commissioner: 

This  case  was  made  the  subject  of  a  proposed  report  by  the  ex- 
aminer which  was  served  upon  the  parties.  This  report  is  based  upon 
the  facts  as  stated-  in  the  proposed  report,  with  such  modifications  as 
from  our  examination  of  the  record  appear  necessary. 

By  complaint  filed  within  the  statutory  period,  as  amended,  com- 
plainant alleges  that  the  rates  charged  for  the  transportation  of 
baled  hay  in  carloads  from  points  in  Minnesota  and  Wisconsin  to 
points  in  Montana,  shipped  during  the  early  part  of  May,  1917, 
were  unjust  and  unreasonable  in  violation  of  section  1  of  the  act 
to  regulate  commerce.  Reparation  is  asked.  Only  one  shipment 
originated  on  the  Chicago,  St.  Paul,  Minneapolis  &  Omaha  Railway 
and  claim  for  reparation  thereon  was  withdrawn  at  the  hearing. 

The  shipments  moved  via  the  Northern  Pacific  Railway  from  Pine 
City,  Rush  City,  Rock  Creek,  and  Duluth,  in  Minnesota,  to  Billings, 
Red  Lodge,  Laurel,  Columbus,  Bridger,  Livingston,  Butte,  and  Reed 
Point,  in  Montana.  Charges  were  collected  at  the  class  E  rates 
ranging  from  44  cents  to  56  cents  per  100  pounds,  which  were  appli- 
cable under  an  exception  to  the  western  classification  class  C  basis. 

During  the  period  of  movement  defendant  maintained  eastbound 
a  commodity  rate  of  30  cents  per  100  pounds  on  baled  hay  in  car- 
loads between  the  points  named.  On  May  22,  1917,  subsequent  to 
the  movement,  this  rate  was  made  applicable  in  the  reverse  direction. 
Rates  in  both  directions  have  since  been  increased  to  37.5  cents  under 
General  Order  No.  28  of  the  Director  General.    On  account  of 
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drought  conditions  in  Montana  the  tariffs  now  provide  as  an  emer- 
gency measure  that  the  rates  shall  be  one-half  of  the  tariff  rates  from 
points  of  origin  to  destination.  Complainant  does  not  attack  the 
rates  as  increased  by  General  Order  No.  28,  and  is  satisfied  for  the 
future  with  the  continuance  of  the  present  rates  or  the  reestablish- 
ment  of  the  rate  of  37.5  cents.  It  is  pointed  out  for  defendants  that 
by  reason  of  an  emergency  caused  by  a  shortage  of  feed  a  special 
rate  of  $6  per  ton  was  originally  established,  on  January  25,  1911, 
from  Red  Lodge  and  Bridger  to  St.  Paul,  Minneapolis,  and  Minne- 
sota Transfer;  that  it  was  intended  that  the  rate  should  continue 
only  during  the  emergency ;  that  the  rate  subsequently  expired,  under 
appropriate  expiration  notice,  on  June  30,  1911;  that  on  October 
5,  1911,  the  rate  of  30  cents  was  again  established  because  of  the 
unusual  production  of  alfalfa  in  Montana  and  a  shortage  of  feed 
in  other  states.  It  is  explained  that  this  eastbound  rate  was  main- 
tained because  of  yearly  representations  of  shippers  as  to  the  neces- 
sity for  its  continuance. 

There  has  been  little  movement  of  hay  westbound.  In  1917,  the 
Yellowstone  County  Council  of  National  Defense  of  Montana  repre- 
sented to  the  carriers  that  a  low  rate  on  hay  was  imperative  from 
Minneapolis  and  Duluth  to  Big  Timber  and  certain  other  Montana 
points  for  the  reason  that  cattle  in  Montana  were  starving.  This 
organization  undertook  to  buy  hay  and  to  distribute  it  to  farmers 
practically  at  cost.  The  rate  of  30  cents  westbound  was  therefore 
established  to  the  stations  specified  and,  to  avoid  discrimination,  the 
same  rate  was  published  to  other  Montana  points. 

The  rates  applied  on  shipments  from  Duluth  to  Billings  and  to 
Butte,  which  are  fairly  representative,  were  considerably  lower  than 
the  contemporaneous  rates  on  stock  foods  and  other  comparable  com- 
modities from  and  to  the  same  points,  with  the  single  exception  of  the 
rate  on  hay  from  Duluth  to  Butte,  which  was  the  same  -as  that  ap- 
plicable to  stock  food.  Car-mile  earnings  of  approximately  13  cents 
on  shipments  of  hay  from  Duluth  to  Billings  and  Butte  are  compared 
with  car-mile  earnings  ranging  from  14.61  cents  to  26.62  cents  on  stock 
food,  oil  cake,  etc.,  and  with  car-mile  earnings  of  17.16  cents  on  aU 
traffic  over  defendants'  lines  during  the  year  1917. 

The  average  distance  between  points  of  origin  and  destination  is 
about  975  miles;  the  average  car  loading  of  shipments  specified  in 
the  complaint  was  26,932  pounds,  the  average  of  rates  paid  was 
48.6  cents  per  100  pounds,  the  average  of  the  ton-mile  earnings  was 
9.9  mills,  and  the  average  car-mile  earnings  13.4  cents.  The  rate  of 
30  cents  would  yield  average  ton-mile  earnings  of  6.3  mills  and  aver- 
age car-mile  earnings  of  8.6  cents. 

We  find  that  the  rates  assailed  are  not  shown  to  have  been  un- 
reasonable.   The  complaint  will  be  dismissed. 

s5Laa 


McCRORY  STORES   CORP.   V.  DIRECTOR  GENERAL.  423 


No.  10521. 

McCEORY  STORES  CORPORATION 

V. 

DIRECTOR    GENERAL,   PENNSYLVANIA   RAILROAD 

COMPANY,  ET  AL. 


Submitted  November  17,  1919.    Decided  November  19,  1919. 


Hating  of  one  and  one-half  times  first  class  on  cut  glassware  from  Pittsburgh, 
Pa.,  and  points  in  West  Virginia  to  points  in  official  classification  territory 
not  shown  to  be  unreasonable.    Complaint  dismissed. 

B.  A.  Koontz  for  complainant. 
John  M.  StemJiagen  for  defendants. 

Report  of  the  Commission. 
Division  2,  Commissioners  Clark,  Aitchison,  and  Woollet. 

Clark,  Commissioner: 

This  complaint  brings  in  issue  the  reasonableness  of  the  official 
classification  rating  of  one  and  one-half  times  first  class  as  applied  to 
shipments  of  common  cut  or  skin-cut  glassware  from  Pittsburgh,  Pa., 
Sistersville  and  Fairmont,  W.  Va.,  to  certain  points  in  oflScial  classifi- 
cation territory.  Complainant  is  engaged  in  the  5  and  10  cent  store 
business  and  ships  large  quantities  of  the  cheaper  grades  of  glass- 
ware. It  alleges  that  the  application  of  one  and  one-half  times  first 
class  to  its  shipments  of  common  or  skin-cut  glassware  is  unreason- 
able in  violation  of  section  1  of  the  act  to  regulate  commerce  and 
section  10  of  the  federal  control  act,  and  that  a  reasonable  basis  to 
apply  upon  its  shipments  would  be  rule  25,  which  is  applicable  on 
glassware  n.  o.  s.,  with  the  addition  of  a  declared-valuation  clause 
limiting  the  application  of  the  rule  to  glassware  of  value  not  exceed- 
ing $1  per  dozen. 

The  greater  number  of  articles  of  glassware  in  which  complainant 
deals  have  value  seldom  exceeding  $1  per  dozen  and  sell  at  retail 
for  10  cents  each.  The  testimony  in  behalf  of  complainant  refers 
mainly  to  tumblers,  sherbet  glasses,  vases,  nappies,  salt  and  pepper 
shakers,  and  similar  table  glassware,  although  evidence  concerning 
certain  transportation  characteristics  of  the  heavier  articles  of  glass- 
ware was  adduced.  The  present  rate  of  one  and  a  half  times  first 
class  from  Pittsburgh  to  New  York,  N.  Y.,  which  is  fairly  illustra- 
tive, is  $1.01^  per  100  pounds.  According  to  evidence  introduced  in 
behalf  of  complainant  the  common  skin-cut  glassware  handled  by 
it  weighs  approximately  108  pounds  to  the  barrel,  has  a  value  of 
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$16.75,  and  a  barrel  ordinarily  contains  22^  dozen  articles  of  glass- 
ware. The  charges  on  a  barrel  of  the  commodity  from  Pittsburgh 
to  New  York  would  amount  to  $1.10  or  slightly  more  than  4^  cents 
per  dozen  on  a  commodity  valued  at  75  cents  a  dozen. 

Complainant  contends  that  it  is  not  reasonable  that  shipments  of 
the  low-grade  glassware  in  which  it  deals  should  be  charged  on  basis 
of  the  rating  applicable  to  the  finer  and  more  valuable  articles  of 
cut  glassware.  It  also  points  out  that  glassware  which  is  not  cut  but 
which  is  otherwise  similar  to  the  articles  which  it  ships  is  accorded 
the  rule  25  rating,  that  is  to  say  15  per  cent  below  second  class  but 
not  lower  than  third  class,  in  less  than  carloads,  and  the  fourth-class 
rating  in  carloads. 

The  present  rating  of  one  and  one-half  times  first  class  on  cut 
glassware  has  been  continuously  in  force  since  1912.  Prior  to  1912 
a  rating  of  double  first  class  was  applicable.  It  appears  that  the 
oflScial  classification  committee  in  recognition  of  the  low  value  of  the 
commodity  here  in  issue  and  with  a  view  to  the  equalization  of  com- 
mercial conditions  without  unduly  sacrificing  the  carriers'  rev- 
enues has  during  a  period  of  several  years  made  repeated  attempts 
to  narrow  the  spread  between  the  ratings  on  the  various  grades  of 
cut  and  uncut  glassware;  but  it  is  admitted  by  shippers  of  all  grades 
of  glassware  that  distinctive  descriptions  have  not  been  found  pos- 
sible. No  practical  method  of  differentiating  between  the  low- 
grade  glassware  and  the  more  valuable  articles  of  the  same  general 
type  has  been  found  and  none  is  suggested  by  complainant  other  than 
the  application  of  the  valuation  test.  In  framing  a  classification 
no  one  consideration  is  controlling.  Volume  of  tonnage,  risk,  lia- 
bility to  damage,  cost  of  carriage,  care  in  handling,  controlling  con- 
ditions caused  by  competition,  and  other  transportation  characteris- 
tics must  be  considered.  Hires  Condensed  Milk  Co.  v.  P.  E.  R.  Co.j 
38  I.  C.  C,  441.  The  record  is  devoid  of  evidence  as  to  these  and 
other  elemental  tests.  As  we  said  in  Forest  City  Rate  Bureau  v.  Ann 
Arbor  R.  R.  Co.^  18  I.  C.  C,  205,  if  classification  were  based  on  value 
the  number  of  classes  would  be  too  large  and  the  refinement  too 
subtle  for  practical  operation.  While  there  are  a  few  articles  upon 
which  the  classification  ratings  are  based  upon  value  by  reason  of 
the  peculiar  susceptibility  of  those  articles  to  the  valuation  test, 
and  while  the  interposition  of  practical  difficulties  can  not  be  per- 
mitted to  defeat  the  requirements  of  the  law  as  to  reasonable  rates, 
a  classification  rating  that  has  been  long  continued  should  not  be 
disturbed  unless  it  is  found  to  cause  the  exaction  of  an  imreasonable 
or  an  unjustly  discriminatory  or  unduly  prejudicial  charge. 

We  find  that  the  rating  attacked  has  not  been  shown  to  be  un- 
reasonable.   The  complaint  will  be  dismissed. 
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No.  9692. 
RIO  GRANDE  VALLEY  CREAMERY  COMPANY 

V. 

WELLS  FARGO  &  COMPANY  ET  AL. 


Submitted  November  17,  1917,    Decided  November  19,  1919. 


Through  second-class  express  rates  on  cream  in  cans  from  points  in  New 
Mexico  and  Texas  over  interstate  routes  to  El  Paso,  Tex.,  exceeded  the 
aggregate  of  intermediate  rates  and  were  unlawful.  Reparation  awarded. 
Distance  rates  voluntarily  established  by  the  Director  General  of  Rail- 
roads. 

Rufu8  B.  Daniel  for  complainant. 

J.  Kennedy  for  American  Express  Company;  A,  M.  Hartung^ 
T.  B,  Harrison^  and  Branch  P.  Kerfoot  for  American  Express  Com- 
pany and  Wells  Fargo  &  Company. 

Report  of  the  Commission. 

Division  2,  Commissioners  CiiARK,  Daniels,  and  Woolley. 

WooLLEY,  Commissioner: 

The  object  of  this  proceeding  was  to  require  defendants  to  estab- 
lish for  the  transportation  of  cream  in  5,  8,  and  10  gallon  cans 
from  points  in  New  Mexico,  Oklahoma,  and  Texas,  by  interstate 
routes  to  El  Paso,  Tex.,  where  the  service  was  by  two  companies, 
the  schedule  of  rates  maintained  by  Wells  Fargo  &  Company,  one 
of  the  defendants,  for  equal  distances  on  its  lines  locally.  Repara- 
tion is  also  asked  on  shipments  from  New  Mexico  and  Texas  which 
moved  subsequent  to  April  1,  1916,  when  complainant  commenced  to 
operate  its  creamery  at  El  Paso.  Defendants  were  represented  at 
the  hearing  by  counsel  with  witnesses,  but  offered  no  testimony  on 
the  ground  that  "  the  complainant  had  failed  to  make  out  a  case." 

Subsequently  to  the  submission  of  the  case  the  defendants  and 
other  principal  express  companies  were  merged  into  one  company 
called  the  American  Railway  Express  Company,  effective  July  1, 
1918.  On  November  16,  1918,  the  President  by  proclamation  took 
over  possession,  control,  and  operation  of  the  express  company. 
Effective  April  1, 1919,  the  Director  General  of  Railroads  established 
rates  to  El  Paso  on  the  basis  requested  in  the  complaint,  but  in  the 
meantime  express  rates  on  cream  had  been  increased  25  per  cent. 

On  June  17,  1918,  we  granted  the  express  companies'  application 
55 1.  C.  O. 


426  INTERSTATE  COMMERCE   COMMISSION  REPORTS. 

for  a  10  per  cent  increase  in  all  interstate  rates,  Proposed  Increase  in 
Express  Rates^  50  I.  C.  C,  385.  The  additional  increase  on  cream 
was  made  under  General  Order  No.  56  of  the  Director  General  and 
became  effective  January  1,  1919.  The  complaint  has  not  been 
amended  to  make  the  Director  General  a  defendant  and  therefore 
there  remains  for  consideration  only  the  question  of  reparation. 

When  complainant,  a  corporation,  commenced  to  operate  its 
creamery.  Wells  Fargo  &  Company,  the  only  express  company 
serving  El  Paso,  maintained  a  schedule  of  distance  rates  applicable 
from  points  reached  by  it  in  New  Mexico  to  its  offices  in  Texas,  in- 
cluding El  Paso.  Complainant  received  some  cream  from  points 
in  New  Mexico,  also  Texas  over  interstate  routes,  which  were  served 
by  the  American  Express  Company,  the  only  other  defendant,  but 
for  the  joint  transportation  of  shipments  from  such  points  there 
were  no  published  distance  or  commodity  rates  and  the  second-class 
rates  were  legally  applicable.  On  October  2,  1916,  defendants  vol- 
untarily established  joint  commodity  rates  from  specified  points  in 
New  Mexico,  Oklahoma,  and  Texas,  to  El  Paso.  The  rates  so  es- 
tablished were  the  aggregate  of  the  distance  rates  of  each  defendant 
to  and  beyond  the  point  of  interchange,  and  from  Naravisa,  N.  Mex., 
the  largest  shipping  point  requiring  two-company  service,  distant 
from  El  Paso  379  miles,  was  97  cents  per  10-gallon  can. 

The  second-class  rate  was  $1.95  per  100  pounds.  The  express 
classification  provides  that  cream  in  ordinary  milk  cans  shall  be  esti- 
mated to  weigh  10  pounds  per  gallon,  so  that  the  rate  per  10-galIon 
can  of  cream  from  Naravisa  prior  to  October  2, 1916,  was  $1.96.  The 
tariffs  on  file  with  us  show  that  this  rate  exceeded  the  aggregate  of 
the  intermediate  rates  and,  not  having  been  protected  by  fourth 
section  application,  was  in  violation  of  the  act. 

Contemporaneously  with  the  application  of  second-class  rates 
Wells  Fargo  &  Company's  rate  to  El  Paso  for  the  same  distance  over 
its  own  line  was  65  cents. 

We  find  that  the  rates  applied  to  the  joint  transportation  of  cream 
in  cans  from  points  in  New  Mexico  and  Texas  over  interstate  routes 
between  April  1, 1916,  and  October  2, 1916,  which  exceeded  the  aggre- 
gate of  the  intermediate  rates  were  unreasonable,  and  that  com- 
plainant made  shipments,  was  damaged,  and  is  entitled  to  reparation 
in  a  sum  equal  to  the  difference  between  the  charges  collected  and 
what  it  legally  would  be  required  to  pay  upon  the  basis  of  the  aggre- 
gate of  the  intermediate  rates. 

Upon  this  record  the  amount  of  reparation  due  can  not  be  deter- 
mined. Complainant  should,  in  accordance  with  rule  V  of  the  Rules 
of  Practice,  prepare  a  statement  showing  the  details  of  shipments 
which  moved  over  defendants'  lines  jointly  between  April  1,  1916, 

ooLca 


RIO  GRANDE  VALLEY  CREAMERY  CO.  V.  WELLS  FARQO  A  GO.   427 

and  October  2,  1916,  which  statement  should  be  submitted  to  de- 
fendants for  verification.  Upon  receipt  of  a  statement  so  prepared 
and  verified,  we  will  consider  the  entry  of  an  order  awarding  repara- 
tion. 

Upon  the  evidence  of  record  the  joint  commodity  rates  established 
October  2,  1916,  have  not  been  shown  to  be  imreasonable. 

An  exhibit  prepared  by  complainant  of  all  shipments  received  be- 
tween April  1,  1916,  and  October  2,  1916,  seems  to  indicate  over- 
charges in  some  instances  and  undercharges  in  other  instances. 
Proper  correction  of  these  errors  should  be  made  to  conform  with 
the  published  rates. 
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No.  10256. 
BEAUMONT  CHAMBER  OF  COMMERCE  ET  AL. 

V. 

DIRECTOR  GENERAL,  BEAUMONT,  SOUR  LAKE  & 
WESTERN  RAILWAY  COMPANY,  ET  AL. 


Submitted  February  14,  1919.    Decided  October  24,  1919. 


Rate  of  25  cents  per  100  pounds  on  cleun  rice,  carloads,  from  Beaumont,  Tex., 
to  New  Orleans,  La.,  not  found  unreasonable,  but  found  unduly  prejudicial 
to  the  extent  that  it  exceeded  or  exceetla  by  more  than  5  cents  per  100 
pounds  the  rate  contenfporaneously  maintained  on  like  traffic  from  Lake 
Charles,  La.,  to  New  Orleans;  the  undue  prejudice  ordered  removed. 
Orange  Rice  Mill  Co.  v.  T.  rf  N.  O.  R.  R.  Co.,  49  I.  C.  C,  250,  followed. 
Reparation  denied. 

Charles  A.  Bland  for  complainants. 

F.  A.  Leffingwell'ioT  Houston  Chamber  of  Commerce  and  A.  Pace 
for  Lake  Charles  Rice  Milling  Company  of  Louisiana,  interveners. 

H.  M.  Garwood^  E.  H.  Thornton^  and  Baker ^  Botts^  Parker  <&  Oar- 
wood  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Woolley,  and  Eastman. 

By  Division  3 : 

Complainants  are  the  Beaumont  Chamber  of  Commerce,  an  in- 
corporated commercial  organization,  and  four  corporations,  mem- 
bers of  this  organization,  engaged  in  buying,  milling,  and  selling 
rice  and  rice  products  at  Beaumont,  Tex.  By  complaint  filed  Sep- 
tember 6,  1918,  they  allege  that  defendants'  rate  of  25  cents  per  100 
pounds  on  clean  rice  in  carloads  from  Beaumont  to  New  Orleans, 
La.,  is  unreasonable  and  unduly  prejudicial  as  compared  with  a 
rate  of  19  cents  per  100  pounds  on  the  same  commodity  in  carloads 
from  Lake  Charles,  La.,  to  New  Orleans.  Complainants  ask  a 
reasonable  rate  for  the  future  and  reparation  on  shipments  moving 
subsequent  to  the  filing  of  the  complaint  herein.  Rates  are  stated 
in  cents  per  100  pounds. 

The  Houston  Chamber  of  Commerce,  of  Houston,  Tex.,  and  the 
Lake  Charles  Rice  Milling  Company  of  Louisiana,  of  Lake  Charles, 
intervened,  the  former  to  resist  any  change  in  the  present  Houston- 
Beaumont  group  relationship  of  rates  from  those  points  to  New 
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Orleans,  and  the  latter  to  resist  any  increase  in  the  present  rate  from 
Lake  Charles  to  New  Orleans. 

For  a  number  of  years  prior  to  March  4,  1917,  the  rate  on  clean 
rice  in  carloads  from  Beaumont  to  New  Orleans  was  15  cents,  which 
was  1  cent  over  the  rate  on  interstate  traflSc  from  Lake  Charles  to 
New  Orleans.  On  the  date  mentioned  the  rate  from  Beaumont  was 
increased  to  20  cents.  This  rate  was  attacked  by  shippers  at  Beau- 
mont. Orange  Rice  MiU  Co.  v.  T.  cfe  N.  O.  R.  R.  Co,,  49  I.  C.  C,  250. 
In  our  report  in  that  case  we  found  that  this  rate  was  not  unreason- 
able, but  that  it  was  unduly  prejudicial  to  the  extent  that  it  exceeded 
by  more  than  5  cents  the  rate  contemporaneously  maintained  on  like 
traffic  from  Lake  Charles  to  New  Orleans,  and  the  undue  prejudice 
was  ordered  removed.  On  June  25, 1918,  pursuant  to  General  Order 
No.  28  of  the  Director  General,  the  rate  from  Beaumont  was  increased 
to  25  cents.  On  July  1,  1918,  defendants  increased  the  rate  from 
Lake  Charles  to  19  cents.  These  rates  are  still  in  effect,  so  that  under 
the  present  adjustment  the  Beaumont  rate  is  6  cents  over  the  rate 
from  Lake  Charles. 

A  transcript  of  the  testimony  taken  in  the  Orange  Rice  Mill  Case, 
supra,  was  introduced  as  an  exhibit  by  complainants.  They  also  in- 
troduced certain  rate  comparisons  which  show  that  under  the  present 
rates  the  earnings  on  this  traffic  per  ton-mile  and  per  car-mile  are 
higher  from  Beaumont  than  from  Lake  Charles,  although  the  dis- 
tance from  Beaumont  is  60  miles  greater  to  New  Orleans.  While 
ton-mile  and  car-mile  earnings  generally  decrease  as  distance  in- 
creases, the  fact  that  these  earnings  under  the  rate  from  Beamnont 
are  greater  than  those  under  the  rate  from  Lake  Charles  does  not  of 
itself  establish  the  unreasonableness  of  the  rate  from  Beaumont.  At 
the  hearing  complainants  attacked  the  adjustment  under  which  Beau- 
mont, Galveston,  and  Houston  are  grouped  with  respect  to  rates  on 
clean  rice  to  New  Orleans  and  contend  that  this  grouping  arrange- 
ment, which  has  been  in  effect  for  several  years,  operates  to  the  dis- 
advantage of  rice  shippers  at  Beaumont.  No  showing,  however,  has 
been  made  that  would  warrant  our  disturbing  this  adjustment. 

At  the  hearing  defendants  asked,  without  objection,  that  General 
Order  No.  28,  together  with  the  certificate  of  the  Director  General 
to  the  Commission,  be  considered  as  in  evidence.  They  contend  that 
the  reasonableness  per  se  of  the  rate  increased  by  the  Director  Gen- 
eral was  established  in  the  Orange  Rice  Mill  Case,  supra,  and  observe 
til  at  the  propriety  of  the  25  per  cent  increase  in  rates  ordered  by  the 
Director  General  is  not  disputed  in  this  proceeding. 

The  conclusion  which  we  reach  is  based  upon  the  facts  of  this 
case  and  is  not  to  be  construed  as  enunciating  a  principle  applicable 
to  all  cases  where  percentage  increase  of  rates  has  changed  the  spread 
between  them. 
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Upon  the  whole  record  we  find  that  the  rate  assailed  on  clean  rice, 
in  carloads,  from  Beaumont  to  New  Orleans,  was  not  and  is  not  un- 
reasonable, but  that  it  was,  is,  and  for  the  future  will  be,  unduly 
prejudicial  to  complainants  to  the  extent  of  its  excess  by  more  than 
5  cents  per  100  pounds  over  the  rate  contemporaneously  in  effect  on 
like  interstate  traffic  from  Lake  Charles  to  New  Orleans.  This  undue 
prejudice  must  be  removed. 

Complainants  have  not  shown  that  they  have  been  damaged  by 
reason  of  the  undue  prejudice  found  to  exist,  and  reparation  is 
denied. 

An  appropriate  order  will  be  entered. 
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No.  10477.1 

■ 

DIAMOND  MATCH  COMPANY 

V. 

DIRECTOE  GENERAL,  ATCHISON,  TOPEKA  &  SANTA  FE 

RAILWAY  COMPANY,  ET  AL. 


Submitted  May  5, 1919.    Decided  October  24, 1919. 


Rate  charged  on  three  carloads  of  matches  from  Chico,  Calif.,  to  Albuquerque, 
N.  Mex.,  and  Holbrook  and  Prescott,  Ariz.,  found  to  have  been  unreason- 
able.   Reparation  awarded. 

e/.  R.  Gray  for  complainant. 

R.  V.  Fletcher  and  Alex.  M.  Bull  for  Director  General  and  Atchi- 
son, Topeka  &  Santa  Fe  Railway  Company. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 

By  Division  3 : 

The  complainant,  a  corporation,  by  complaints  seasonably  filed, 
seeks  reparation  on  three  carloads  of  matches  shipped  April  5  and 
September  12,  1917,  and  November  17,  1916,  from  Chico,  Calif.,  to 
Albuquerque,  N.  Mex.,  and  Holbrook  and  Prescott,  Ariz.,  alleging 
that  the  rates  charged  were  unreasonable  to  the  extent  that  they  ex- 
ceeded $1.10  per  100  pounds,  and  that  those  to  Albuquerque  and  Hol- 
brook were  in  violation  of  the  fourth  section.  Rates  will  be  stated 
in  cents  per  100  pounds. 

The  shipments,  weighing  77,959  pounds,  moved  via  the  Sacra- 
mento Northern  Electric  Railroad,  formerly  the  Northern  Electric 
Railway,  from  Chico  to  Sacramento,  Calif.;  Oakland,  Antioch  & 
Eastern  Railway  (electric)  to  Bay  Point,  Calif.;  thence  via  the 
Atchison,  Topeka  &  Santa  Fe  Railway,  hereinafter  called  the  Santa 
Fe,  to  the  respective  destinations;  and  charges  were  collected  in  the 
sum  of  $1,052.44  at  the  legally  applicable  combination  rate  of  $1.35, 
composed  of  commodity  rates  of  25  cents  to  Bay  Point  and  $1.10 
beyond. 

At  the  time  these  shipments  moved  defendants  had  in  effect  a 
rate  of  $1.10  from  Chico  to  Alameda,  N.  Mex.,  a  point  on  the 
main  line  of  the  Santa  Fe  8  miles  beyond  Albuquerque  and  264 

1  This  report  also  embraces  No.  10477  (Sub-No.  1),  Same  v.  Same. 
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miles  beyond  Holbrook.  Prescott  Is  on  a  branch  line  of  the  Santa 
Fe  connecting  with  the  main  line  at  Ash  Fork,  Ariz.,  149  miles  west 
of  Holbrook.  The  indicated  departures  from  the  long-and-short- 
haul  rule  of  the  fourth  section  were  unauthorized  and  unprotected 
by  applications  for  relief  and  therefore  in  violation  of  said  rule. 
The  rate  of  $1.10  applied  over  defendants'  lines  from  Chico  to 
points  involving  a  transcontinental  haul,  such  as  Atlantic  seaboard 
points.  It  also  applied  from  Chico  to  Prescott,  Holbrook,  and 
Albuquerque  by  way  of  the  Southern  Pacific  to  Stockton,  Calif., 
and  the  Santa  Fe  beyond,  a  route  involving  practically  the  same 
movement  over  the  rails  of  the  Santa  Fe  as  the  route  used.  Subse- 
quently the  $1.10  rate  was  made  applicable  over  the  route  used. 

The  rate  of  $1.35  charged  yields,  on  the  average  loading  of 
25,986  pounds  a  car-mile  revenue  of  33.3  cents  for  the  short-line 
distance  of  1,055  miles  from  Chico  to  Holbrook,  which  is  typical  of 
the  destinations.  A  rate  of  $1.10  would  yield  27.1  cents  per  car- 
mile. 

The  defendant  electric  lines  expressed  willingness  to  make  repara- 
tion on  our  special  docket.  The  Santa  Fe  contests  the  claims,  and 
upon  authority  of  Utah  Wholesale  Grocery  Co.  v.  N.  <j&  W,  Ry.  Co., 
39  I.  C.  C,  345,  urges  that  the  rate  applicable  via  the  route  of  move- 
ment has  not  been  shown  to  be  unreasonable.  In  that  case  the 
lower  rate  claimed  was  contemporaneously  applicable  via  another 
route  and  had  been  in  effect  previously  via  the  route  of  movement. 
We  said  in  dismissing  the  complaint: 

Neither  the  appUcatlon  of  a  lower  rate  over  another  route  nor  the  former 
application  of  a  lower  rate  over  the  route  of  movement  of  itself  affords  any 
basis  for  holding  that  the  rate  charged  was  unreasonable  or  unjustly  discrimi- 
natory. 

But  in  this  case  the  evidence  tending  to  show  unreasonableness 
in  the  rate  assailed  is  not  confined  to  the  facts  that  a  lower  rate 
was  applicable  via  another  route  and  was  subsequently  made  appli- 
cable via  the  route  used. 

We  find  that  the  rate  charged  was  unreasonable  to  the  extent  that 
it  exceeded  $1.10  per  100  pounds;  that  complainant  made  the  ship- 
ments as  described  and  paid  and  bore  the  freight  charges  thereon  at 
the  rate  herein  found  unreasonable;  that  it  was  damaged  to  the 
extent  that  the  charges  paid  exceeded  the  charges  which  would  have 
been  collectible  at  the  rate  herein  found  reasonable;  and  that  it  is 
entitled  to  reparation  in  the  sum  of  $194.89,  with  interest. 

An  appropriate  order  will  be  entered. 
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No.  9238. 
JACOB  E.  DECKER  &  SONS 

V. 

DIRECTOR  GENERAL,  MINNEAPOLIS  &  ST.  LOUIS 

RAILROAD  COMPANY,  ET  AL. 


Submitted  November  12,  1919.    Decided  November  19,  1919. 


1.  Rates  on  fresh-salted  meats  from  Mason  City,  Iowa,  to  Chicago,  111.,  Cudahy, 

Wis.,  St.  Louis  and  Kansas  City,  Mo.,  Wichita,  Arkansas  City,  and  Hutch- 
inson, Kans.,  and  Dallas,  Tex.,  not  shown  to  have  been  or  to  be  un- 
reasonable. 

2.  Rates  legally  applicable  on  shipments  of  fresh-salted  meats  from  Mason  City, 

Iowa,  to  Chicago,  111.,  St.  Louis,  Mo.,  Cudahy,  Wis.,  and  Dallas,  Tex., 
prior  to  November  3,  1916,  found  to  have  been  those  applicable  to  fresh 
meats  from  and  to  the  same  points.    Complaint  dismissed. 

Walter  E.  McGovTiock  and  R.  L.  Ellis  for  complainant. 
TF.  E.  Prendergdst  for  Western  Classification  Committee. 
Walter  H.  Jacobs  and  Frank  H.  Towner  for  defendants. 

Report  of  the  Commission. 

Division  2,  Commissioners  Clark,  Daniels,  and  Woollet. 

Clark,  Commissioner. 

This  complaint  was  filed  September  30,  1916,  accompanied  by  a 
suggestion  that  it  be  consolidated  with  No.  8436,  a  general  investiga- 
tion then  pending.  Two  years  later,  when  the  Director  General  of 
Railroads  was  made  an  additional  party  defendant,  counsel  for  com- 
plainant requested  that  the  case  be  heard  separately,  which  was  done. 
This  accounts  for  the  delay  between  the  filing  of  the  complaint  and 
the  recent  hearing. 

Complainant  operates  a  meat-packing  plant  at  Mason  City,  Iowa. 
The  original  complaint  attacked  rates  to  destinations  in  western  clas- 
sification territory,  and  all  points  west  of  the  Indiana-Illinois  state 
line,  but,  as  amended  at  the  hearing,  the  destinations  were  confined 
to  Wichita,  Hutchinson,  and  Arkansas  City,  Kans. ;  Kansas  City  and 
St.  Louis,  Mo.;  Chicago,  111.;  Dallas,  Tex.;  and  Cudahy,  Wis. 
Cudahy  is  near  Milwaukee,  Wis.,  and  takes  the  same  rates.  From 
Mason  City  to  these  destinations  the  commodity  rates  on  fresh  meats 
and  fresh-salted  meats  are  the  same,  and  are  higher  than  the  com- 
modity rates  on  packing-house  products.  The  higher  rates  are  al- 
leged to  be  unreasonable  when  applied  to  the  transportation  of  cer- 
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tain  fresh  meats,  packed  in  salt,  in  bulk  in  carloads,  first,  to  the  ex- 
tent that  they  exceeded  or  exceed  the  rates  on  packing-house  products, 
and  second,  to  the  extent  that  they  exceed  a  just  proportion  of  lower 
rates  on  fresh-salted  meats  than  on  packing-house  products,  accorded 
complainant's  competitors.  Complainant  purposely  refrained  from 
alleging  unjust  discrimination  or  undue  prejudice. 

On  certain  shipments  to  Chicago,  St.  Louis,  Cudahy,  and  Dallas 
made  prior  to  the  latter  part  of  the  year  1916,  complainant  paid  rates 
applicable  to  packing-house  products.  Defendants  contend  that  the 
legal  rates  were  those  then  applicable  on  fresh  meat.  Waiver  of  the 
alleged  undercharges  is  asked  in  respect  of  these  shipments.  Com- 
plainant also  asks  for  reparation  on  all  shipments  of  fresh-salted 
meats  from  Mason  City  to  the  four  cities  last  named  from  May  5, 
1914,  and  subsequently.  A  statement  of  the  shipments  was  filed  May 
19,  1916.  On  those  that  were  delivered  more  than  two  years  prior 
thereto,  complainant  paid,  March  1,  1915,  the  amount  of  the  charges 
for  which  it  asks  reparation.  Kates  are  stated  herein  in  cents  per  100 
pounds.  Errors  in  rates  stated  of  record,  disclosed  by  a  check  of  the 
tariffs,  have  been  corrected. 

Mason  City  is  351  miles  from  Kansas  City,  355  miles  from  Chi- 
cago, and  441  miles  from  St.  Louis.  It  is  in  a  rate  group  and,  as  to 
fresh  meats  and  packing-house  products  takes  the  same*  rates  as  St. 
Paul,  Austin,  and  Albert  Lea,  Minn. 

Although  the  classification  ratings  are  not  attacked  it  is  of  interest 
to  note  that  western  classification  rates  meats,  fresh,  not  salted,  loose 
or  in  packages,  carload  minimum  20,000  pounds,  third  class;  hams, 
shoulders,  sides  or  other  hog  meats,  not  otherwise  indexed  by  name, 
salted,  loose,  carload  minimum  28,000  pounds,  third  class;  cured, 
n.  o.  i.  b.  n.,  dried,  dry  salted,  pickled,  or  smoked,  in  packages  or 
loose,  carload  minimum  30,000  pounds,  fifth  class.  In  the  Consoli- 
dated Classification  Case^  54  I.  C.  C,  1,  the  carriers  proposed  a  re- 
duction of  the  rating  applicable  to  fresh-salted  meats  from  third 
class  to  fourth  class.  Commodity  rates  apply  from  Mason  City  to 
the  points  of  destination  in  question.  There  is  no  attack  upon  those 
applicable  to  the  transportation  of  fresh  meat  or  of  packing-house 
products. 

Meats  of  all  kinds,  fresh,  dry  salted,  sweet  pickled,  fresh  salted, 
and  packing-house  products  are  transported  in  refrigerator  cars. 
Fresh  meat  is  hung  on  hooks  in  the  car,  and  loads  less  heavily  than 
do  the  other  products.  Fresh-salted  meat,  when  shipped  loose,  is  laid 
in  tiers  upon  the  car  floor  and  each  tier  is  sprinkled  with  salt.  About 
1  per  cent  of  the  load  is  salt. 

There  is  no  difference  in  the  refrigeration  of  fresh  meat  and 
fresh-salted  meat  except  that  the  former  requires  a  little  more 
salt  and  ice  than  the  latter.     The  record  indicates  that  the  sole 
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transportation  distinction  between  fresh  meat  and  fresh-salted  meat 
is  the  difference  in  car  loading.  The  average  weight  in  pounds  per 
carload  of  complainant's  shipments  for  the  year  ended  March  1, 
1917,  was:  Fresh  meats  23,700;  dry-salted  meats  30,000;  fresh-salted 
meats  30,239;  packing-house  products  30,592;  and  sweet-pickled 
meats  31,400. 

As  we  have  noted,  from  Mason  City  to  all  these  destinations  the 
rates  apj)licable  to  the  transportation  of  fresh  meats  and  fresh- 
salted  meats  are  the  same.  Lower  rates  apply  alike  to  the  transporta- 
tion of  packing-house  products,  dry-salted  meats,  and  sweet-pickled 
meats  from  Mason  City  to  Chicago,  St.  Louis,  and  Kansas  City,  but 
to  Wichita,  Arkansas  City,  and  Hutchinson,  the  rates  on  dry-salted 
meats  and  sweet-pickled  meats  are  lower  than  the  rates  on  packing- 
house products.  The  rates  on  fresh  meats  and  fresh-salted  meats 
from  Mason  City  are:  To  Chicago  22.5;  to  St.  Louis  26.5;  to  Wichita 
and  Hutchinson  87;  to  Arkansas  City  93;  and  to  Dallas  $1.48.  Com- 
plainant asks  that  rates  on  fresh-salted  meats  be  held  unreasonable 
tc  the  extent  that  they  exceed  the  following:  To  Chicago  20  cents, 
the  rate  applicable  on  packing-house  products  from  Mason  City 
to  Chicago;  to  St.  Louis  25  cents,  the  rate  applicable  on  packing- 
house products  from  Mason  City  to  St.  Louis;  to  Kansas  City  15 
cents,  the  rate  applicable  on  "salted  meats"  from  Kansas  City  to 
Wichita,  Arkansas  City,  and  Hutchinson,  Kans. ;  to  Wichita,  Arkan- 
sas City,  and  Hutchinson  41.5  cents,  the  rates  on  dry-salted  meats 
and  sweet-pickled  meats  from  Mason  City  to  those  destinations ;  and 
87  cents  to  Dallas,  the  rate  on  packing-house  products  from  Mason 
City  to  Dallas. 

From  South  Omaha,  Nebr.;  Sioux  City,  Iowa;  St.  Joseph  and 
Kansas  City,  Mo.,  to  Chicago,  the  rate  on  fresh  meats,  packing- 
house products,  dry-salted  meats,  sweet-pickled  meats,  and  fresh- 
salted  meats  is  the  same,  29.5  cents;  a  shnilar  equality  of  rates  ap- 
plies from  South  Omaha,  St.  Joseph,  and  Kansas  City  to  St.  Louis, 
23  cents;  from  Sioux  City  to  St.  Louis,  27  cents;  from  Ottumwa, 
Iowa,  to  St.  Louis  and  Chicago,  18  cents. 

From  all  the  points  to  Wichita,  Arkansas  City,  and  Hutchinson, 
uniformity  of  rates  is  not  so  marked.  The  following  statement 
shows  rates  from  the  points  named  to  Wichita: 


From— 


South  Omaha 

Sioux  City 

Kansas  City  and  St.  Joseph 

Chicago 

St.  Louis 
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Fresh 
meats. 

Packing- 
house 
products. 

Cents. 
70 

82.5 
62.5 
87 
80.5 

Cenii. 
49 
52.5 
37.5 
67 
6a5 

Salted 
meats. 


Cents. 
22.5 
26.5 
15 
44 
37.A 
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The  rates  on  these  commodities  from  the  same  points  to  Hutchin- 
son are  the  same,  except  that  the  rate  on  fresh  meats  from  South 
Omaha  is  81.5  cents,  and  that  on  fresh  meats  from  Sioux  City  is  89 
cents. 

The  following  statement  shows  rates  from  the  points  named  to 
Arkansas  City: 


...- 

Fresh 

producW. 

Salted 
maaU. 

1 

I' 

CMt. 

The  rates  from  the  Missonri  Eiver  points  apply  on  "salted  meats." 
The  rates  from  Chicago  and  St.  Louis  specifically  apply  on  meats, 
fresh  or  fresh  salted. 

Complainant  compares  the  rates  complained  of  with  those  on  the 
same  kind  of  meats  from  certain  Missouri  River  cities  to  Chicago, 
St.  Ix)uis,  and  the  named  Kansas  destinations.  The  following  state- 
ment shows  the  distances  in  miles,  the  third-class  rates,  the  rates  on 
fresh-salted  meats,  the  percentages  those  rates  are  of  the  third-clasa 
rates,  the  revenue  per  ton-mile  in  mills,  and  the  revenue  per  car- 
mile,  in  cents,  from  Mason  City  and  other  originating  points,  to 
(Chicago.  The  per  car-mile  revenues  are  based  on  an  average  loading 
of  30,200  pounds: 


The  rate  of  18  cents  from  St.  Louis  to  Chicago  applies  on  "meats, 
fresh  dressed."  The  class  rates  from  St.  Louis  to  Chicago  are  gov- 
erned by  the  Illinois  classification,  which  rates  "meats,  dressed, 
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fresh,  of  all  kinds,"  in  carloads,  fourth  class;  fresh-salted  meats  are 
not  specifically  classified,  but  cured  meats,  i.  e.,  smoked,  dried,  and 
salted,  are  rated.  The  fourth-class  rate  from  St.  Louis  to  Chicago, 
governed  by  the  Illinois  classification,  is  29  cents. 

If  we  group  points  with  which  Mason  City  is  grouped  and  like- 
wise group  the  Mississippi  River  points,  the  resulting  car-mile 
earnings,  from  Mason  City,  St.  Paul,  and  Albert  Lea,  are  17.98 
cents.  The  statement  shows  that  the  rate  on  fresh-salted  meat  from 
Mason  City  and  the  points  with  which  it  is  grouped  to  Chicago  is  a 
lower  percentage  of  the  third-class  rate  from  and  to  those  points 
than  is  found  from  any  other  point  except  Ottumwa  and  Cedar 
Rapids ;  but  with  the  exception  of  St.  Paul  and  Albert  Lea  the  reve- 
nues per  ton-mile  and  per  car-mile  are  higher  from  those  points  than 
from  Mason  City.  If  the  rate  from  Mason  City  to  Chicago  were 
reduced  to  20  cents,  as  prayed  by  complainant,  less  earnings  would 
accrue  from  it  than  from  any  of  the  rates  shown  except  that  from 
Sioux  Falls  to  Chicago. 

To  St.  Louis  the  revenues  per  ton-mile  range  from  9.3  mills  from 
St.  Paul  to  16.6  mills  from  Kansas  City,  and  those  from  Mason 
City  are  12  mills.  A  reduction  to  25  cents  would  yield  11.1  mills 
per  ton-mile. 

Defendants  show  that  the  car-mile  earnings  on  various  commodi- 
ties from  Mason  City  exceed  those  on  fresh-salted  meat.  The  in- 
ference is  that  some  of  these  commodities,  of  lower  grade  than  fresh- 
salted  meats,  afford  the  carriers  better  earnings  than  does  that 
commodity. 

Similar  comparisons  are  submitted  by  defendants  in  respect  of  the 
percentages  that  the  fresh-salted-meat  rates  from  Mason  City  to 
Wichita  and  Dallas  are  of  the  third  and  fourth  class  rates  which, 
generally,  indicate  somewhat  similar  differences.  They  tend  to  show 
that  the  relationship  of  fresh-salted-meat  rates  to  the  class  rates  is 
generally  more  favorable  to  Mason  City  than  to  the  other  points. 

The  rate  of  15  cents  from  Kansas  City  and  St.  Joseph  to  Wichita, 
Arkansas  City,  and  Hutchinson,  applicable  to  the  transportation  of 
"  salted  meats,"  was  particularly  emphasized  by  complainant.  This 
rate,  although  the  carriers  endeavored  to  increase  it,  was  upheld  by 
the  Public  Utilities  Commission  of  the  state  of  Kansas  from  Ar- 
mourdale,  Kans.,  to  Wichita,  and,  necessarily,  influenced  the  rate 
from  Kansas  City,  of  which  Armourdale  is  a  suburb.  It  was  in- 
creased from  12  cents  to  15  cents  under  General  Order  No.  28  of  the 
Director  General  of  Railroads.  Defendants  contend  that  it  is  unduly 
low  and  that  neither  it  nor  other  rates  influenced  thereby  should  be 
used  as  a  measure  in  determining  the  reasonableness  of  the  rates  from 
Mason  City. 
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Primarily,  complainant  urges  that  upon  two  basic  principles  the 
rates  in  issue  should  be  held  unreasonable.  The  first  is  car  loading. 
Fresh-salted  meats  load  almost  as  heavily  as  do  packing-house  prod- 
ucts, and  some  6,500  pounds  per  car  more  than  fresh  meats.  The 
second  is  that  the  movement  of  fresh-salted  meats  is  a  plant-to- 
plant  service  and  the  empty  haul  of  the  refrigerator  car  is  either 
reduced  or  eliminated.  The  principle  that  the  rate  per  100  pounds 
should  be  lower  on  the  commodity  which  loads  more  heavily  than 
on  another  like  commodity  loading  more  lightly  but  otherwise  trans- 
ported under  substantially  similar  circumstances  and  conditions 
is  sound.  Its  application  is  sometimes  diflScult.  If  the  basic  rate 
is  already  weighted  with  the  various  factors  of  risk,  value,  perish- 
ability, etc.,  and  affords  reasonable  compensation  for  the  service 
performed,  then  the  application  of  the  principle  would  appear 
to  be  clear.  Here  we  have  rates  on  fresh  meats  which  may  or  may 
not,  so  far  as  the  record  discloses,  be  reasonable.  Possibly  the 
application  of  the  principle  would  require  the  rate  on  fresh  meat  to 
be  increased.  We  have  seen  that  from  many  points  packing-house 
products,  dry-salted  meats,  and  sweet-pickled  meats  move  on  the 
same  rates  as  do  fresh  nieats.  We  are  not  warranted  on  this  record 
in  holding  that  on  this  account  the  rates  on  fresh  meats  from  Mason 
City  to  these  destinations  are  unreasonable  when  applied  to  fresh- 
salted  meats. 

The  record  does  not  contain  data  that  warrants  giving  considera- 
tion to  the  statement  that  the  empty  haul  of  refrigerator  cars  is 
largely  reduced  or  eliminated  when  fresh-salted  meats  are  trans- 
ported. 

Secondarily,  complainant  argues  that  there  should  be  uniformity 
of  treatment  in  respect  of  rates,  and  if  rates  on  fresh-salted  meats 
are  maintained  in  one  territory  the  same  as  or  lower  than  the  rates 
on  packing-house  products,  they  are  presumed  to  be  reasonable. 
In  this  connection  complainant  cites  decisions  •in  which  it  was 
held  that  the  rates  on  one  commodity  should  be  the  same  as,  or  not 
higher  than,  those  applicable  upon  another  analogous  commodity. 
In  some  of  those  cases  defendants  admitted  the  contentions  of  the 
complainants;  in  others  the  issue  was  one  of  unjust  discrimination 
or  undue  prejudice.  Generally  the  question  was  whether  or  not  the 
rates  on  two  like  commodities  should  be  the  same.  Complainant 
asks  that  rates  which  are  now  the  same  shall  be  changed  to  make 
those  on  fresh-salted  meats  lower  than  those  on  fresh  meats  be- 
cause the  defendants  in  some  instances  maintain  lower  rates  on  the 
first  than  on  the  second  named  commodity,  although,  as  we  have 
seen,  in  many  instances  the  rates  are  the  same,  and  the  lower  rates 
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do  not  compare  unfavorably  with  those  paid  by  complainant  on 
fresh  meat. 

Complainant  bases  its  case  in  respect  of  the  rates  to  Chicago, 
Ciidahy,  and  St.  Louis  on  the  fact  that  in  some  instances,  between 
other  points,  the  rates  on  fresh-salted  meats  are  the  same  as  those 
applicable  to  packing-house  products.  But  as  we  said  in  Decker  cfe 
Sons  V.  C,  M.  (6  St.  P.  Ry.  Co.,  30  I.  C.  C,  547,  "  towns  competmg 
with  Mason  City  could  maintain  with  equal  logic  that  the  latter  city 
is  being  unduly  favored  to  the  extent  that  its  rate  is  lower  on  pack- 
ing-house products  than  on  fresh  meat." 

The  rate  structure,  if  it  may  be  called  such,  as  disclosed  of  record 
in  this  case,  is  characterized  by  such  a  lack  of  uniformity  that  it 
can  not  be  said  that  any  basis  is  so  prevalent  as  to  amount  to  a 
practice.  We  are  of  the  opinion  and  find  that  the  application  of  a 
small  quantity  of  salt  to  fresh  meat  does  not  change  its  character 
as  such,  and  where  there  is  no  specific  rate  on  fresh-salted  meat  the 
rate  legally  applicable  is  the  rate  contemporaneously  maintained  on 
fresh  meat  from  and  to  the  same  points. 

We  have  seen  that  the  rate  on  fresh  meat  from  Mason  City  to 
Dallas  is  $1.48.  The  rate  on  fresh  meat  from  St.  Paul  to  Dallas  is 
$1.34.  Mason  City  is  intermediate  St.  Paul  and  Dallas  via  the  fine 
of  the  Minneapolis  &  St.  Louis  Railroad  and  its  connections,  and  is 
in  the  same  rate  territory  as  St.  Paul  on  traffic  to  Texas.  The  rate 
of  $1.34  should  also  be  applied  to  the  transportation  of  fresh-salted 
meats  from  Mason  City.  The  defendants  state  that  they  will  not 
attempt  to  maintain  from  Mason  City  on  fresh  meats  a  rate  any 
higher  than  that  maintained  from  St.  Paul  to  Dallas  on  the  same 
commodity.    We  will  expect  this  adjustment  to  be  made. 

Undercharges  are  alleged  to  be  due  on  fresh-salted  meats  moving 
from  Mason  City  to  St.  Louis  and  Chicago. 

The  commodity  tariffs  in  effect  prior  to  November  3,  1916,  pro- 
vided: 

Meats,  fresh,  rates,  C.  L.,  will  apply  on  Meats,  Fresh,  not  otherwise  Indexed 
by  name. 

Packing-house  products  include  the  following  articles: 

♦     ♦     ♦    Meats  (Beef,  Pork,  or  Mutton)   (Cured  or  Pickled),  In  bulk  or  pack- 
ages 

Meats,  CJooked     •     ♦     ♦ 

In  other  words,  there  was  no  specific  rate  applicable  to  fresh-salted 
meats.  The  western  classification  provided  third-class  rating  for 
meats,  fresh,  n.  o.  i.  b.  n.,  and  made  no  specific  provision  or  rating 
for  fresh-salted  meats,  until  January  25,  1917.  On  November  3, 
1916,  the  commodity  item  governing  the  application  of  fresh-meat 
rates  was  amended  to  read  as  follows : 
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Meats,  Fresh,  rates,  C.  L.,  will  apply  on  Meats,  Fresh  or  Green  Salted,  not 
cured  (dried,  salted  or  smoked),  n.  o.  1.  b.  n. 

Complainant  paid  rates  applicable  to  packing-house  products  prior 
to  this  amendment;  defendants  contend  that  the  rates  applicable  to 
fresh  meats  were  legally  applicable  to  fresh-salted  meats.  Other 
shippers,  who  also  paid  packing-house  products  rates  on  fresh-salted 
meats  during  the  same  period  have  paid  the  difference  between  those 
rates  and  the  rates  then  applicable  to  fresh  meats. 

The  application  of  the  packing-house  products  rates  was  clear, 
definite,  and  specific;  the  term  included  no  article  other  than  those 
named,  all  others,  including  fresh-salted  meats,  were  excluded. 

We  find  that  the  application  of  a  small  quantity  of  salt  did  not 
change  the  character  of  these  hog  meats;  they  were  still  fresh,  and 
that  rates  applicable  to  fresh  meats  from  Mason  City  to  Chicago 
and  St.  Louis  should  have  been  applied. 

On  the  whole  record  we  find  that  the  rates  attacked  are  not  shown 
to  have  been  or  to  be  unreasonable.  The  complaint  must  be  dis- 
missed and  it  will  be  so  ordered. 
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No.  9845. 
KANSAS  CITY  BOLT  &  NUT  COMPANY 

V. 

ATCHISON,  TOPEKA  &  SANTA  FE  KAILWAY  COMPANY 

DIRECTOR  GENERAL,  ET  AL. 


Submitted  May  20,   1919.    Decided   November  19,   1919. 


1.  Glass  D  rates  charged  for  the  transportation  of  scrap  iron  or  steel  in  car- 

loads from  Kansas  and  Nebraska  points  to  Kansas  City,  Mo.,  not  shown 
to  have  been  unreasonable.  Commodity  rate  applicable  from  the  same 
points  to  Colorado  common  points  shown  to  have  been  unduly  prejudicial 
to  Kansas  City. 

2.  The  carload  commodity  rate  on  scrap  iron  from  St.  Joseph,  Mo.,  to  Kansas 

City,  Mo.,  interstate,  not  Justified. 

R,  D.  Sangster  and  J.  H.  Tedrow  for  complainant. 

R,  G,  Merrick  and  F,  E,  Andrews  for  Atchison,  Topeka  &  Santa  Fe 
Railway  Company;  C.  C.  P.  Ravsch  and  F.  O.  Wright  for  Missouri 
Pacific  Railroad  Company ;  J.  C.  La  Coate  for  Chicago,  Rock  Island 
&  Pacific  Railway  Company;  L.  T,  Wilcox  and  H.  A.  Scandrett 
for  Union  Pacific  Railroad  Company;  A.  E.  Haid  and  B.  H,  Stanage 
for  St.  Louis-San  Francisco  Railway  Company;  and  J.  W.  Allen 
for  Missouri,  Kansas  &  Texas  Railway  Company,  and  its  receiver. 

R,  Walton  Moore  for  Director  General  of  Railroads. 

Report  of  the  Commission. 
Division  2,  Commissioners  Clark,  Daniels,  and  Woolley. 

Complainant,  engaged  in  the  manufacture  of  iron  and  steel  articles 
at  Kansas  City,  Mo.,  by  complaint  filed  August  13, 1917,  alleged  that 
the  class  D  rates  applicable  on  scrap  iron  or  steel  in  carloads  from 
Kansas  and  Nebraska  points  to  Kansas  City,  Mo.,  were  unreasonable 
and  unduly  prejudicial  as  compared  with  the  commodity  rates  con- 
temporaneously maintained  from  the  same  points  to  Colorado  com- 
mon points,  particularly  Minnequa,  Colo.,  there  being  located  at 
that  point,  a  short  distance  from  Pueblo,  the  Colorado  Fuel  &  Iron 
Company,  one  of  complainant's  competitors  in  the  purchase  of  scrap 
iron  or  steel  in  Nebraska  and  Kansas.  It  further  alleged  that  the 
rate  of  6  cents  per  100  pounds  charged  for  the  transportation  of 
scrap  iron  from  St.  Joseph,  Mo.,  to  Kansas  City,  Mo.,  was  unreason- 
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able  per  se.    The  Commission  was  asked  to  remove  the  alleged  undue 
preference  and  prescribe  reasonable  maximum  rates  for  the  future. 

Subsequently  to  the  hearing  an  amended  complaint  was  filed  mak- 
ing the  Director  General  of  Railroads  a  party  and  alleging  that  the 
rates  initiated  by  his  General  Order  No.  28,  effective  June  25,  1918, 
are  unjust  and  unreasonable  in  violation  of  section  10  of  the  federal 
cohtrol  act.  Further  hearing  was  waived  and  the  Director  General's 
certificate  with  regard  to  the  increased  rates  made  a  part  of  the 
record. 

Rates,  except  when  otherwise  indicated,  are  stated  in  cents  per  100 
pounds,  Pueblo  will  be  used  herein  as  representative  generally  of 
Colorado  common  points  and  particularly  of  the  location  of  com- 
plainant's competitor,  the  Colorado  Fuel  &  Iron  Company. 

We  will  set  forth  the  rate  situation  as  it  existed  at  the  time  of  the 
hearitig.  The  defendants  maintained  a  blanket  commodity  rate  on 
scrap  iron  and  steel,  in  carloads,  between  points  taking  Missouri  River 
rates,  Sioux  City,  Iowa,  on  the  north  to  Joplin,  Mo.,  on  the  south  and 
Colorado  common  points,  including  Pueblo,  of  16.75  cents,  minimum 
weight  40,000  pounds,  which  applied  from  and  to  intermediate  terri- 
tory subject  to  class  D  rates  as  maxima,  scrap  iron  or  steel  being 
rated  class  D  in  the  western  classification  governing.  This  blanket- 
rate  adjustment  resulted  in  the  application  to  Kansas  City  of  the 
class  D  rates  from  Kansas  and  Nebraska  points  east  of  a  line  drawn 
roughly  through  Arkansas  City,  Wichita,  Hutchinson,  Salina,  and 
Concordia,  Kans.,  and  Superior  and  Lincoln,  Nebr.,  with  the  excep- 
tion that  a  conmiodity  rate  of  11  cents,  minimum  weight  40,000 
pounds  applied  from  Fremont,  Nebr.,  and  a  commodity  rate  of  7 
cents,  minimum  weight  40  000  pounds  from  Omaha,  Lincoln,  Bea- 
trice, Auburn,  and  Falls  City,  Nebr.  There  were  also  commodity 
rates  from  Atchison  and  Leavenworth,  Kans.,  and  St.  Joseph,  Mo., 
somewhat  lower  than  the  class  D  rates.  The  commodity  rate  of  6 
cents,  minimum  weight  40,000  pounds,  from  St.  Joseph  is  one  of 
the  rates  attacked  herein  and  will  be  dealt  with  separately  here- 
after. The  class  D  rates  into  Pueblo,  being  upon  a  higher  level  than 
Chose  into  Kansas  City,  are  reached  as  maxima  a  comparatively  short 
distance  east  of  that  point  in  Colorado. 

The  principal  scrap-producing  territory  in  Kansas  and  Nebraska, 
it  was  testified,  is  east  of  the  line  indicated  above  designating  the 
approximate  boundary  of  the  application  of  the  class  D  rates  to 
Kansas  City.  Being  located  much  nearer  than  is  Pueblo  to  this  pro- 
ducing territory,  complainant  contenus  that  the  present  rate  adjust- 
ment does  not  properly  reflect  the  natural  advantage  of  its  location. 

The  rate  situation  has  been  changed  somewhat,  of  course,  as  under 
General  Order  No.  28  the  blanket  commodity  rate  became  21  cents 
and  the  class  rates  were  increased  25  per  cent. 
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The  following  table,  compiled  from  exhibits  presented,  shows  the 
class  D  and  commodity  rates,  distances,  ton-mile  and  car-mile  earn- 
ings under  the  formerly  applicable  rates  from  representative  produc- 
ing points  to  Kansas  City,  Pueblo,  St.  Louis,  Mo.,  and  Chicago,  111. : 

Commodity  and  Class  D  rates  and  earnings  under  rates  applicable  on  scrap  iron 

or  steel. 


From— 


To— 


Topeka,  Kans 

Coffeyville,  Kans 

Wichita,  Kans 

Great  Bend,  Kans. . . 

Fort  Scott,  Kans 

Lincoln,  Nebr 

Grand  Island,  Nebr. . 

Superior,  Nebr , 

Tulsa,  Okla 

OkJahoma  City .  Okla 


Kansas  City... 

Pueblo 

St.  Louis 

Chicago 

Kansas  City... 

Pueblo 

St.  Louis 

Chicago 

Kansas  City... 

Pueblo 

St.  Louis 

Chicago 

Kansas  City... 

Pueblo 

St.  Louis 

Chicago 

Kansas  City... 

Pueblo 

St.  Louis 

Chicago 

Kansas  City... 

Pueblo 

St.  Louis 

Chicago 

Kansas  City... 

Pueblo 

St.  Louis 

Chicago 

Kansas  City... 

Pueblo 

St.  Louis 

Chicago 

Kansas  City... 

Pueblo 

St.  Louis , 

Chicago 

Kansas  City... 

Pueblo 

St.  Louis 

Chicago 


Dis- 
tance. 


Milet. 

67 
554 
344 
525 
168 
592 
433 
631 
213 
447 
479 
671 
267 
347 
544 
725 

99 
616 
326 
550 
206 
556 
539 
538 
286 
544 
562 
630 
245 
517 
529 
657 
257 
658 
424 
726 
344 
.  618 
542 
792 


Com- 
modity 
rate. 


Cents. 
16.75 
16.75 
17 
22 

16.75 
16.75 
19.5 
24.5 
16.75 
16.75 
22 
27 

16.75 
16.75 
26.75 
31.75 


16.75 
11.5 
16.5 
7 

16.75 
13 
18 

16.75 
16.75 
23 
28 

16.75 
16.75 
23 
28 
15 
25 
20 
27 
17 
25 
22 
27 


I^aming3. 

Class  D 
rate. 

Per  ton-mile. 

Com- 
modity 
rate. 

Class 
rate. 

Per  cap- 
mile. 

Cents. 
7 

Mills. 

Mills. 
20.9 

Cents. 
62.6 

30 

6 

9.8 
8.3 

17.9 

18 

29.6 

23 

25.1 

14 

16 

50 

33 

5.6 

9 

7.6 

17 

19 

26.3 

24 

22.8 

16 

15 

45 

30 

7.7 
9.8 
8 

12.5 
9.6 
9.8 
8.7 

22  A 

25 

27  6 

30 

24.1 

17 

37.6 

30 

29.5 

29 

29.5 

34 
7 

ii'.h' 

26.2 
42.1 

33 

5.4 

7 

6 

6.7 

6 

4.8 

6.6 

n.7 

6.1 
8.2 
8.8 

13.7 
6.2 
8.7 
8.2 

11.7 
7.5 
9.4 
7.4 
9.8 
8 

8.1 
6.8 

16.3 

ir> 

21.1 

20 

18 

13.5 

21.7 

30 

19.3 

16.5 

15.4 

21.5 

21.4 

20 

37.5 

30 

19.7 

26.5 

26.2 

31.5 

28.4 

17.7 

43.7 

30 

20.7 

26.5 

27.8 

3L5 

27.2 

23 

29.8 

42 

19.6 

31 

24  3 

36 

18.6 

26 

25.8 

43.5 

20.7 

39 

20.8 

44 

17.6 

From  this  and  similar  exhibits  presented,  it  is  contended  that  the 
basis  of  scrap  iron  or  steel  commodity  rates  in  this  territory  is  some- 
what lower  than  the  class  D  rates.  Thus  it  is  noted  that  the  com- 
modity rates  from  Lincoln  and  Omaha  and  points  in  southeastern 
Nebraska  and  from  Oklahoma  are  much  less  than  the  class  D  rates 
from  the  same  points.  There  is  applicable  between  the  Mississippi 
and  Missouri  rivers  a  commodity  rate  on  scrap  iron  or  steel  of  10 
cents.  This  rate  applies  from  a  large  part  of  Iowa  south  and  west 
of  Dubuque  to  both  Kansas  City  and  St.  Louis,  Mo.  The  class  D 
rate  between  the  rivers  is  13.5  cents.  It  is  pointed  out  tjiat  all  these 
commodity  rates  are  considerably  lower  than  the  class  D  rates.    It  is 
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also  sliown  that  commodity  rates  on  scrap  iron  applying  between 
Oklahoma  and  Kansas  points  are  likewise  lower  than  class  D  rates. 
From  these  comparisons  it  is  argued  that  the  application  of  the  full 
class  D  rates  from  the  Kansas  and  Nebraska  producing  points  to 
Kansas  City  is  unreasonable. 

The  complainant  states  that  its  principal  interest  is  in  the  relation- 
ship of  the  rates  to  Kansas  City  and  Pueblo.  Referring  to  the  above 
table  it  is  pointed  out  that  for  similar  distances  the  rates  to  Pueblo 
are  much  lower  than  the  rates  to  Chicago  and  St.  Louis.  The  rate 
from  the  Missouri  River  to  Chicago  for  an  approximate  average 
distance  of  485  miles  is  15  cents,  while  that  to  Pueblo  for  an  approxi- 
mate average  distance  of  615  miles  is  16.75  cents.  The  rate  from 
Wichita  to  Kansas  City  for  a  distance  of  213  miles  is  16  cents  while 
to  Pueblo  for  a  distance  of  447  miles  it  is  but  0.75  cent  more.  To 
accentuate  these  comparisons,  attention  is  called  to  the  fact  that  the 
general  level  of  rates  from  this  territory  toward  the  east  is  consider- 
ably lower  than  toward  the  west.  These  comparisons  were  criticised  by 
the  defendants  in  that  they  do  not  show  what  they  state  is  the  same 
condition  reversed  in  the  territory  further  west.  However,  com- 
plainant replies  that  it  is  not  interested  in  the  rates  from  western 
Kansas  and  eastern  Colorado,  as  that  territory  is  barren  of  scrap  iron 
and  it  would  be  satisfied  if  commodity  rates  to  Kansas  City  were 
established  graded  up  with  the  distance,  provided  a  similar  plan 
were  followed  in  establishing  rates  from  Kansas  and  Nebraska  points 
to  Pueblo.  As  representative  of  the  anomalies  resulting  from  the 
present  adjustment,  complainant  refers  to  the  rates  from  Coffey ville, 
Kans.,  and  Tulsa,  Okla.  From  the  former  point,  located  on  the 
Kansas-Oklahoma  state  line  almost  due  south  of  Kansas  City,  the 
distance  being  424  miles  in  favor  of  Kansas  City  as  against  Pueblo, 
the  difference  in  rates  is  but  2.75  cents,  while  from  Tulsa  but  a  short 
distance  to  the  south  of  Coffeyville,  the  distance  being  401  miles  in 
favor  of  Kansas  City,  the  difference  in  rates  is  10  cents. 

The  following  statement  showing  the  rates  on  bar  iron,  bolts,  and 
nuts,  and  fifth-class  rates  from  Kansas  City  and  Pueblo  was  sub- 
mitted by  complainant  for  the  purpose  of  showing  what  it  considers 
a  more  proper  relationship  of  rates : 

Rates  on  bar  iron^  holts  and  nuts,  and  flftJi^lass  rates. 


From  Kansas  City. 

FromPneblo 

To- 

Distance. 

Bar  Iron. 

Bolts  and 

nuts. 

Fifth 

Distance*. 

Bar  iron. 

Bolts  and 
nuu. 

FUCH 
dan. 

Co(Tc7Tino,  Kans 

HntcniusoQ,  Kans. . . 
iDdependenco  Kans. 

Milet. 
168 
235 
106 

Cents. 
28 
86 
26 

Cents. 
28 
36 
26 

Cenu. 
28 
36 
26 

JlOef. 

.M»2 
887 
567 

Cenu. 
47 
44 

47 

Cinu. 
47 
44 

47 

Ont9, 
<7 
44 

47 
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Complainant  uses  no  pig  iron  and  but  three  grades  of  scrap — 
soft  steel  and  grades  Nos.  1  and  2  of  wrought  iron,  of  which  it  pur- 
chases from  scrap-iron  dealers  about  2,000  tons  per  month,  and 
from  the  railroads  from  700  to  800  tons  per  month.  All  this  scrap, 
it  testified,  is  sold  delivered  on  competitive  bids  in  which  Pueblo, 
Kansas  City,  Chicago,  St.  Louis,  and  the  various  other  manufactur- 
ing centers  participate.  Chicago  and  St.  Louis  being  the  largest 
consuming  points,  set  the  market.  While  on  railroad  scrap  pro- 
duced in  Kansas  City  and  near-by  territory  it  might  have  a  slight 
advantage  at  times,  as  a  general  rule  the  carriers  demand  the  St. 
Louis-Chicago  prices  without  the  usual  deduction  of  freight  to  these 
points,  being  in  a  position  to  place  their  scrap  in  those  markets  at  a 
nomihal  cost.  For  this  reason,  as  to  this  njaterial,  which  appears  to 
be  a  considerable  source  of  complainant's  supply,  the  fact  that  much 
of  it  is  produced  at  or  near  Kansas  City  does  not  generally  inure  to 
complainant's  benefit.  Complainant's  competitor  at  Pueblo  not  only 
uses  pig  iron,  but  is  able  to  use  the  various  grades  of  scrap  including 
those  which  complainant  can  not  use.  Thus,  it  was  testified,  Pueblo 
can  offer  a  dealer  a  price  for  his  entire  scrap  collection  without  re- 
quiring him  to  sort  it,  and  this  consideration  very  often  causes  dealers 
to  sell  to  Pueblo  rather  than  to  complainant.  The  supply  in  the  ter- 
ritory concerned  of  the  particular  grades  of  scrap  complainant  can 
use  is  limited,  and  it  says  it  must  get  a  major  portion  of  it  in  order 
to  keep  its  plant  in  full  operation. 

The  selling  price  of  iron  or  steel  articles,  it  was  testified,  is  based 
upon  St.  Louis.  Thus  the  price  delivered  at  a  point  in  Kansas  is 
the  St.  Louis  base  price  plus  the  rate  to  that  point  from  St.  Louis. 
As  a  result,  the  market  in  the  territory  adjacent  to  Pueblo  is  on 
a  higher  basis  than  that  adjacent  to  Kansas  City.  While  there  is 
considerable  scrap  produced  at  Pueblo  and  near-by  points  and  some 
in  western  Kansas  and  eastern  Colorado,  complainant  states  that  it 
is  unable  to  compete  for  this  on  account  of  the  higher  market  on 
iron  and  steel  articles  at  Pueblo,  and  the  fact  that  its  competitor  at 
that  point  can  use  a  large  variety  of  scrap.  These  considerations 
were  urged  by  complainant  as  demonstrative  of  the  necessity  that  a 
proper  relationship  be  maintained  between  the  rates  to  Pueblo  and 
Kansas  City,  insuring  to  it  the  full  benefit  of  its  location  in  order 
that  it  might  successfully  compete  with  the  former  point. 

On  behalf  of  the  reasonableness  of  the  class  D  rates  applying  on 
scrap  iron  from  Kansas  and  Nebraska  points  to  Kansas  City  de- 
fendants offered  exhibits  showing  that  these  are  lower  than  the  class 
D  rates  prescribed  as  maxima  by  the  Conmiission  in  The  Missouri 
River-Nebraska  Cases ^  40  I.  C.  C,  201,  and  the  intrastate  distance 
rates  applying  on  this  commodity  in  Missouri,  Kansas,  and  Nebraska. 
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It  was  also  shown  that  the  commodity  rates  on  scrap  iron  applying 
for  simihir  distances  to  Wichita,  Kans.,  Oklahoma.  City,  Okla.,  Fort 
Worth,  Tex.,  and  Little  Rock,  Ark.,  and  the  class  D  rates  applying 
as  maxima  under  the  10-cent  commodity  rate  between  the  Mississippi 
and  Missouri  rivers  from  points  in  Missouri  to  Kansas  City  are 
somewhat  higher  thian  the  rates  applying  from  Kansas  points  for 
similar  distances. 

Defendants  offered  the  following  exhibit  showing  the  movement 
of  this  commodity,  average  haul,  average  rate,  and  average  revenue 
from  points  on  the  Atchison,  Topeka  &  Santa  Fe  Railway  in  Kansas 
to  Kansas  City  and  Pueblo  during  the  year  ended  June  30,  1917: 

Shipments  from  87  Kansas  towns  to  Kansas  City: 

Total  number  of  cars 308 

Total  number  of  tons 8, 033 

Average  haul miles 162 

Average   rate 11. 4 

Average  revenue  per  ton-mile mills 14. 1 

Shipments  from  121  Kansas  towns  to  Pueblo : 

Total  number  of  cars 414 

Total  number  of  tons 10, 242 

Average  haul miles 447 

Average  rate 16. 75 

Average  revenue  per  ton-mile mills 7. 5 

Another  exhibit,  indicating  the  points  on  the  Missouri  Pacific 
from  which  shipments  were  made  during  five  months  in  1917  to 
Kansas  City  and  Pueblo,  showed  no  movement  to  Kansas  City  from 
points  west  of  Hutchinson.  It  is  pointed  out  by  defendants  that 
according  to  this  exhibit  shipments  originated  at  a  larger  number  of 
points  in  western  than  in  eastern  Kansas;  however,  it  is  not  con- 
tended that  the  volume  of  movement  from  western  Kansas  is  com- 
parable with  that  from  the  eastern  part  of  the  state,  the  exhibit  being 
principally  for  the  purpose  of  showing  that  there  is  a  movement 
from  western  Kansas.  This  exhibit  also  shows  a  movement  from 
Little  Rock,  Ark.,  to  Pueblo,  the  rate  being  31.75  cents,  while  there 
was  no  movement  from  this  point  over  the  Missouri  Pacific  to  Kan- 
sas City  under  a  rate  of  27  cents.  It  also  shows  movement  to  Pueblo 
from  Lincoln  and  Nebraska  City,  Nebr.,  Joplin,  and  other  points  in 
Missouri,  and  27  carloads  from  Kansas  City,  from  all  of  which 
points  the  rate  is  decidedly  in  favor  of  Kansas  City  and  shipments 
to  Pueblo  from  points  in  eastern  Texas,  from  which  the  rate  was 
27.5  cents.  No  shipments  are  shown  from  Texas  points  to  Kansas 
City. 

This  evidence,  it  is  urged,  demonstrates  that  the  movement  of 
scrap  iron  or  steel  from  Kansas  and  Nebraska  points  is  not  con* 
trolled  by  the  freight  rate,  but  rather  by  commei'cial  conditions,  and 
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that  the  ability  of  Pueblo  to  use  all  kinds  of  scrap  and  sell  its  prod- 
ucts in  a  higher  market  would  still  enable  it  to  successfully  compete 
for  the  scrap  iron  from  this  territory  even  though  the  rates  to  that 
point  were  considerably  increased.  They  admit  that  the  16.75-cent 
rate  is  unduly  low,  and  state  that  for  this  reason,  and  no  other,  it  is 
their  intention  to  increase  it. 

The  evidence  in  this  case  shows  that,  in  publishing  commodity 
rates  on  scrap  iron  or  steel,  large  territories  of  origin  are  blanketed 
where  there  is  a  comparatively  long  haul,  but  for  the  shorter  dis- 
tances class  rates  are  applied.  The  application  of  low  commodity 
rates  for  long  distances  is  no  doubt  due  to  the  fact  that  this  is  a 
low-grade  commodity  and  would  not  move  under  the  full  class 
rates.  The  class  D  rate  of  16  cents  applied  for  distances  of  slightly 
over  200  miles  to  Kansas  City,  whereas  for  an  additional  haul  of 
400  miles  to  the  same  point  there  was  an  increase  of  but  0.75  cent. 
In  the  opposite  direction  to  Pueblo,  the  comparison  of  the  class 
rates  with  the  commodity  rate  applied  from  Missouri  River  points 
is  even  more  striking.  Looking  at  the  situation  particularly  at 
points  on  and  adjacent  to  the  line  indicating  the  boundary  of  the 
application  of  the  class  D  rates  to  Kansas  City  and  considering 
the  testimony  which  is  not  disputed,  that  rates  east  of  this  line 
are  generally  lower  than  west,  in  the  absence  of  any  justification 
for  the  comparatively  lower  rates  to  Pueblo,  it  appears  that  the 
present  rate  adjustment  is  unduly  prejudicial  to  Kansas  City. 

As  stated  by  complainant,  it  is  interested  principally  in  the  rela- 
tionship of  rates.  The  class  D  rates  from  Kansas  points  compare 
favorably  with  the  commodity  rates  applying  from  Oklahoma  and 
Missouri,  and  Iowa  to  Kansas  City.  They  are  somewhat  higher 
than  the  commodity  rates  from  southeastern  Nebraska.  Considering 
the  difference  in  traffic  density  and  competitive  conditions,  they  com- 
pare favorably  with  the  conmiodity  rate  between  the  Mississippi  and 
Missouri  Rivers. 

The  rate  on  scrap  iron  from  St.  Joseph,  Mo.,  to  Kansas  City,  for 
a  short-line  distance  of  60  miles  was,  at  the  time  this  complaint  was 
filed,  6  cents.  An  increase  in  this  rate  from  5  cents  was  brought 
about  in  connection  with  several  other  increases  which  were  under 
consideration  in  Commodity  Rates  between  Missouri  River  Points  ^ 
28  I.  C.  C,  265.  This  increase,  together  with  a  number  of  others,  was 
allowed  to  become  effective  as  the  result  of  an  agreement  between  the 
shippers  and  the  carriers.  However,  the  complainant  states  it  was 
not  a  party  to  that  case.  Practically  the  only  justification  Offered  by 
the  defendants  for  this  increased  rate  was  a  citation  of  a  rate  of 
8  cents  for  69  miles  from  Caney,  Kans.,  to  Tulsa,  Okla.,  which  was 

fixed  by  the  Commission  as  a  reasonable  maximum  rate.    Lebow  v. 
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A.,  T.  &  S.  F.  Ry.  Co.,  Docket  No.  6182,  decided  July  1, 1914.  With 
regard  to  that  rate  it  is  not  shown  that  the  volume  of  movement  or 
general  traffic  conditions  in  connection  therewith  are  comparable 
with  those  between  St.  Joseph  and  Kansas  City.  Complainant  calls 
attention  to  the  fact  that  it  competes  with  St.  Louis  in  the  purchase 
of  scrap  iron  at  St.  Joseph  and  that  when  the  increase  in  the  rate 
to  Kansas  City  was  made  no  corresponding  increase  was  made  in  the 
10-cent  rate  to  St.  Louis. 

The  following  rates  on  commodities  applicable  over  the  Chicago, 
Burlington  &  Quincy  Eailroad  for  a  distance  of  63.2  miles  between 
Kansas  City  and  St.  Joseph  were  offered  for  the  purpose  of  com- 
parison. A  stronger  comparison  is  the  7-cent  rate  applying  from 
Omaha,  Lincoln,  and  southeastern  Nebraska  points. 


Commodity. 


Scrap  Iron 

Ralls 

Track  fastenings. . 
Railway  material. 
Undressed  stone.. 


Minimum 
weight. 


Pounds. 
40,000 
44,800 
40,000 
30,000 
40,000 


Com- 
modity 
rate. 


Cent*. 

6 
>75 
«75 
<91.5 

4.25 


Ton-mile 
earnings. 


MiTU 
19 

10.0 
11.9 
14.5 
13.4 


Classifi- 
cation 
ratings. 


D 
5 
6 
5 

B 


Claas 

rate. 


C^Mi. 


7 

10 
10 
10 

ft 


I  Per  gross  ton. 


*  Per  net  ton. 


WooLLEY,  Corrmiissioner: 

This  case  was  argued  upon  exceptions  to  the  foregoing  statement  of 
facts  and  a  recommendation  by  the  examiner  that  we  find  (1)  that 
from  points  in  eastern  Kansas  and  Nebraska  from  which  class  D 
rates  are  applicable  on  scrap  iron  and  steel  to  Kansas  City,  Mo.,  the 
complainant  has  not  shown  said  class  rates  to  be  unreasonable;  (2) 
that  the  adjustment  of  rates  from  said  points  of  origin  to  Kansas 
City  and  to  Colorado  common  points  subjects  the  former  to  undue 
prejudice  and  disadvantage  and  unduly  prefers  the  latter  to  the  ex- 
tent that  the  rates  to  Kansas  City  are  less  than  7  cents  per  100  pounds 
lower  than  the  rates  contemporaneously  maintained  from  the  same 
points  to  Colorado  common  points;  and  (3)  that  the  defendants  have 
failed  to  justify  the  present  increased  rate  of  7.5  cents  from  St. 
Joseph  to  Kansas  City  and  that  a  rate  of  6.5  cents  be  prescribed  as  a 
maximum  rate  to  apply  for  the  future  on  this  traffic. 

The  effect  of  the  second  finding  proposed  would  be  to  make  7  cents 

the  minimum  advantage  of  Kansas  City  over  Colorado  common 

points  in  the  territory  in  eastern  Kansas  and  Nebraska  in  which 

complainant  largely  purchases.    Should  the  carriers  continue  their 

present  method  of  publishing  a  blanket  commodity  rate  between 

Colorado  common  points  and  the  Missouri  Siver,  the  advantage  of 

Kansas  City  would  increase  as  the  Missouri  River  is  approached,  to 

the  same  extent  as  the  class  rates  to  Kansas  City  decrease. 
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By  exceptions  and  in  argument  the  complainant  contended  that 
the  facts  warrant  the  fixing  of  a  greater  minimum  advantage  to 
Kansas  City  than  7  cents,  or  the  making  of  rates  based  more  nearly 
on  relative  distances. 

Upon  consideration  of  all  of  the  facts  of  record  we  adopt  the  re- 
port and  conclusions  of  the  examiner  as  the  report  and  conclusions 
of  the  Commission.  An  appropriate  order  will  be  entered  to  give 
effect  to  these  findings. 


^»>«( 


No.  10161.^ 
McKINNEY  STEEL  COMPANY 

V. 

NEW  YORK  CENTRAL  RAILROAD  COMPANY. 


Submitted  January  22^  1919,    Decided  November  7,  1919, 


Ratos  on  iiiiU  cinder,  in  carloads,  from  Cleveland,  Ohio,  to  Charlotte,  N.  Y., 
found  to  have  been  unreasonable.     Reparation  awarded. 

B,  I),  Skurtleif  and  Chds.  H.  Watson  for  complainant. 
D.  P.  Connell  for  defendant. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 

By  Division  3 : 

Complainant  is  a  corporation  engaged  in  the  manufacture  of  pig 
iron  at  Cleveland,  Ohio,  and  Charlotte,  N.  Y.  By  complaints  filed 
April  19  and  May  21,  1918,  as  amended,  it  alleges  that  the  rates 
charged  on  99  carloads  of  mill  cinder  shipped  from  Cleveland  to 
Charlotte,  between  May  28  and  November  27,  1917,  both  inclusive, 
were  unreasonable  and  unduly  prejudicial  and  asks  reparation.  Rates 
are  stated  herein  in  amounts  per  long  ton. 

The  shipments  moved  over  the  New  York  Central  lines,  261  miles, 
or  over  the  Erie  Railroad  and  Buffalo,  Rochester  &  Pittsburgh  Rail- 
w^ay,  329  miles.  Charges  were  collected  at  the  applicable  rate  of 
$1.80  on  the  shipments  which  moved  prior  to  August  20,  1917,  and  at 
the  applicable  rate  of  $2.20  on  the  shipments  which  moved  on  and 
after  that  date. 


I » 


rills  report  also  embraces  No.  10161  (Sub-No.  1),  Same  v.  Brie  Railroad  Company  et  al. 
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Mill  cinder  is  the  drippings  of  reheated  steel,  and  is  used  as  a 
burden  in  the  manufacture  of  pig  iron,  partly  replacing  iron  ore.  It 
is  a  very  low-grade  commodity.  It  was  testified  that  during  1917 
the  average  market  prices  per  ton  of  mill  cinder,  pig  iron,  and  the 
conmiodities  which  usually  take  the  pig-iron  rates  were  as  follows: 
Mill  cinder,  $2  to  $2.50;  pig  iron,  $33  to  $35;  furnace  salamander, 
$10;  ferrosilicon,  about  $55;  ingot  molds  and  ingot-mold  stools,  $50. 

The  official  classification  rates  mill  cinder  in  carloads  sixth  class, 
but  the  carriers  in  this  territory  generally  include  it  in  the  list  of 
iron  and  steel  articles  taking  the  same  rates  as  pig  iron,  which  are 
somewhat  less  than  sixth  class.  Where  the  movement  is  appre- 
ciable, commodity  rates  are  established  lower  than  the  pig-iron  rates. 
The  rate  on  pig  iron  and  articles  taking  the  same  rates,  including 
mill  cinder,  from  Cleveland  to  Rochester,  N.  Y.,  with  which  Char- 
lotte is  grouped  on  traffic  from  points  in  central  freight  association 
territory,  was  $1.80  prior  to  February  23,  1915.  On  that  date  the 
rate  was  increased  to  $1.86,  following  The  Five  Per  Cent  Case^  32 
I.  C.  C,  325,  and  on  August  20,  1917,  to  $2.20  following  The  Fifteen 
Per  Cent  Case,  45  I.  C.  C,  303.  On  June  25,  1918,  the  $2.20  rate 
was  increased  to  $2.80  pursuant  to  General  Order  No.  28  issued  by 
the  Director  General  of  Railroads.  On  November  1,  1918,  the  rate 
was  further  increased  to  $3.40,  but  on  April  21,  1919,  it  was  reduced 
to  $3.30. 

Complainant  cited  numerous  commodity  rates  on  mill  cinder 
maintained  by  defendants  in  central  freight  association  and  eastern 
trunk  line  territories  and  intraterritorially.  Where  the  pig-iron 
rates  between  the  points  cited  approximated  those  assailed  the  com* 
modity  rates  on  mill  cinder  ranged  from  16  to  69  cents  lower  than  the 
corresponding  pig-iron  rates.  The  following  rates,  published  by  the 
New  York  Central  during  the  period  in  1917  when  the  rate  of  $1.86 
applied  from  Cleveland  to  Charlotte,  are  illustrative : 


From— 


Cleveland,  Ohio 

Cleveland,  Elyria,  and  Foutb  Lorain, 
Ohio. 

Do 

Dunkirk,  N.  Y 

Buffalo,  N.  Y 

Erie.  Pa 

Do 

Do 

Youngsto^*Ti,  Ohio 

Trov,N.  Y 

Elmlra,  N.  Y 

Depew,  N.  Y 


Charlotte,  N.  Y 

Dubois  and  Pimxsutawney,  Pa. 

Ironton  and  Portsmouth.  Ohio. . 

Charlotte,  N.  Y 

Pittsburph,  Pa. 

Dubois  and  Punx.sutawney,  Pa. 

Colurabu.",  Ohio 

Imperial,  Pa 

Dunkirk,  N.  Y 

Buffalo,  N.Y 

Secaucus,  N.  J 

Rochester  and  Charlotte,  N.  Y.. 


Pig  iron. 

4111  cinder. 

11.95 

si.m 

1.86 

1.48 

1.80 

1.52 

1.74 

1.06 

1.84 

1.52 

1.70 

1.16 

2.00 

1.62 

1.48 

1.26 

1.48 

1.82 

17* 

1.24 

1.84 

1.5R 

.79 

.68 

A  similar  showing  was  made  with  respect  to  rates  published  by  the 
Erie  Railroad  and  the  Buffalo,  Rochester  &  Pittsburgh  Railroad. 
Defendants  concede  that  it  was  the  general  practice  to  make  the 
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rates  on  mill  cinder,  wherever  there  was  an  appreciable  movement, 
lower  than  the  rates  on  pig  iron,  but  contend  that  although  the  rela- 
tive situation  disclosed  might  properly  be  given  consideration  by  the 
Commission  in  establishing  a  rate  for  the  future,  it  does  not  justify 
a  finding  that  the  rates  attacked  were  unreasonable  in  the  past  unless 
it  is  shown  that  the  pig-iron  basis  is  unreasonable  as  applied  to  mill 
cinder. 

On  traffic  from  Cleveland  and  other  points  in  central  freight  as- 
sociation territory  Dubois  and  Punxsutawney  are  grouped  with  Em- 
porium, Pa.  On  the  classes  and  practically  all  cominodities,  includ- 
ing pig  iron,  the  same  rates  apply  generally  from  Cleveland  to  points 
in  the  Rochester  group,  which  includes  Charlotte,  as  to  points  in  the 
Emporium  group,  and  complainant  contends  that  the  rates  assailed 
were  unreasonable  to  the  extent  that  they  exceeded  the  rate  of  $1.48 
contemporaneously  in  effect  to  Dubois  and  Punxsutawney.  On 
August  20,  1917,  the  pig-iron  rate  from  Cleveland  to  Dubois  and 
Punxsutawney  was  increased  to  $2.20  and  on  April  15,  1918,  the  mill- 
cinder  rate  was  increased  to  $1.70,  following  The  Fifteen  Per  Cent 
Case^  supra.  On  June  25,  1918,  pursuant  to  General  Order  No.  28, 
these  rates  were  increased  to  $2.80  and  $2.10,  respectively. 

On  behalf  of  defendants  it  was  testified  that  a  special  commodity 
rate  on  mill  cinder  from  Cleveland  to  Dubois  and  Punxsutawney 
was  firet  established  in  August,  1913,  because  of  the  request  of  Cleve- 
land shippers  and  that  $1.40  was  arrived  at  as  the  proper  figure  in 
view  of  then  existing  rates  of  $1  and  $1.10  on  this  traffic  from  Pitts- 
burgh and  New  Castle,  Pa.,  respectively,  to  Dubois  and  $1  from 
Pittsburgh  and  New  Castle  to  Punxsutawney,  over  the  Buffalo, 
Rochester  &  Pittsburgh  Railroad,  and  $1.40  from  Cleveland  to  Jo- 
sephine, Pa.,  over  the  Pennsylvania  lines.  They  urge  that  the  rates 
assailed  were  not  only  not  excessive  but  were  entirely  too  low,  and 
state  that  the  $3.40  rate,  established  November  1,  1918,  on  pig  iron 
from  Cleveland  to  Charlotte,  followed  Pollak  Steel  Co.  v.  B.  (&  O. 
R.  R.  Co.^  49  I.  C.  C,  238.  In  that  case,  however,  as  stated  on  page 
240  of  the  report,  there  was  no  question  of  the  intrinsic  reasonable- 
ness of  the  rates  in  issue,  the  sole  question  for  determination  being 
one  of  relationship. 

Shortly  prior  to  the  time  complainant's  shipments  moved,  as  well 
as  on  later  dates,  the  assistant  general  freight  agent  of  the  New  York 
Central,  at  the  solicitation  of  complainant,  expressed  a  willingness  on 
the  part  of  his  company  to  establish  a  rate  of  $1.70  on  mill  cinder 
from  Cleveland  to  Charlotte,  basing  this  figure  on  the  then  existing 
rate  of  $1.48  from  Cleveland  to  Dubois  and  Punxsutawney  plus  the 
proposed  increase  subsequently  authorized  in  The  Fifteen  Per  Cent 
Ca-se^  supra. 
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Complainant  further  shows  that  there  was  a  combination  rate  of 
$2.06  on  this  traffic  from  and  to  these  points,  based  on  Depew,  N.  Y., 
which  was  lower  than  the  joint  rate  of  $2.20  applied  on  the  ship- 
ments moving  after  August  20,  1917.  This  combination  was  com- 
posed of  the  pig-iron  rate  of  $1.48  from  Cleveland  to  the  Buffalo 
rate  group,  including  Depew,  and  a  local  commodity  rate  of  58 
cents  from  Depew  to  Charlotte.  Defendants  point  out  that  the  com- 
ponent from  Depew  to  Charlotte  was  increased  on  December  5, 1917, 
to  70  cents,  and  state  that  it  was  a  local  rate  made  to  meet  a  local 
situation  and  should  have  been  restricted  to  intrastate  traffic. 

The  $1.86  rate  charged  yielded  6.36  mills  per  ton-mile  over  the 
New  York  Central  and  5.04  mills  over  the  other  lines;  the  $2.20 
rate  yielded  7.53  and  5.97  mills,  respectively;  and  the  $1.48  rate 
sought  by  complainant  would  have  yielded  5.06  and  4.01  mills, 
respectively. 

We  find  that  the  rates  assailed  were  unreasonable  to  the  extent 
that  they  exceeded  $1.70  per  long  ton.  We  further  find  that  com- 
plainant made  the  shipments  as  described  and  paid  and  bore  the 
charges  thereon ;  that  it  has  been  damaged  to  the  extent  of  the  dif- 
ference between  the  charges  paid  and  those  that  would  have  accrued 
at  the  rate  herein  found  reasonable ;  and  that  it  is  entitled  to  repara- 
tion, with  interest.  The  exact  amount  of  reparation  due  can  not 
be  determined  on  this  record,  and  the  complainant  should  prepare 
a  statement  showing  the  details  of  the  shipments  in  accordance  with 
rule  V  of  the  Rules  of  Practice,  which  statement  should  be  submit- 
ted to  the  defendants  for  verification.  Upon  receipt  of  a  statement 
so  prepared  and  verified  we  will  consider  the  entry  of  an  order 
awarding  reparation. 
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No.  10696« 
JACOB  E.  DECKER  &  SONS 

V. 

DIRECTOR    GENERAL,  MINNEAPOLIS   &  ST.  LOIHS 

RAILROAD  COMPANY^  ET  AL. 


Submitted  November  It^  1919.    Decided  December  f ,  1919. 


1.  Defendants'  bill-of-lading  provisions  wiih  respect  to  the  filing  of  claims  or  the 

institution  of  suits  on  account  of  loss,  damage,  or  delay  found  not  to  prohibit 
the  payment  of  meritorious  claims,  if  seasonably  filed  with  the  carrier,  after  the 
two-year-and-one-day  period,  prescribed  in  the  bill  of  lading  as  the  maximum 
period  for  instituting  suit,  has  elapsed. 

2.  The  above  bill-of-lading  provisions  found  to  have  been  and  to  be  unreasonable, 

unjustly  discriminatory,  and  unduly  prejudicial,  and  defendants  directed  to 
modify  these  provisions  in  accordance  with  the  conclusions  announced  herein. 

Walter  E.  McComack  for  Jacob  E.  Decker  &  Sons;  Luther  M. 
Walter  J  John  S.  Burchmore,  and  F.  T.  Bentley  for  National  Industrial 
TraflBc  League;  0,  D.  Chamberlain^  Fayette  B,  Dow,  and  Willis  Crane 
for  National  Petroleum  Association;  C  M.  Spargo  for  E.  I.  Du  Pont 
de  Nemours  &  Company;  M.  D.  Warren  for  Trenton  Chamber  of 
Commerce;  J.  C.  Lincoln  for  Merchants'  Association  of  New  York 
and  Brooklyn  Chamber  of  Commerce;  C.  S.  Baiher  for  Rockford 
Manufacturers'  &  Shippers  Association  and  American  Furniture 
Manufacturers'  Association;  A,  E.  Beck  for  Merchants  &  Manufac^ 
turers'  Association;  J.  W.  Bomgardner  for  Trenton  Chamber  of 
Commerce  and  John  A.  Roebling's  Sons  Company;  C.  T,  Bradf(yrd  for 
International  Harvester  Company;  W,  H,  ChanMer  for  Boston 
Chamber  of  Commerce;  P.  W,  Coyle  and  J.  W.  Folk  by  P.  W.  Coyle 
for  St.  Louis  Chamber  of  Commerce;  Robert  Camming  for  American 
Fruit  &  Vegetable  Shippers'  Association;  Oeorge  H.  Gashing  for 
American  Wholesale  Coal  Association;  E.  H,  Draper  for  Western 
Grocer  Company;  J.  H.  Henderson  for  Western  Grocer  Company 
and  Fort  Dodge  Commercial  Club;  Edwin  H.  Ferguson  for  himself 
and  others;  R,  M.  Field  for  Peoria  Association  of  Commerofl  and 
Illinois  District  Traffic  League;  William  F.  Garcelon  for  Arkwright 
Club;  B.  L.  Glover  for  Ash  Grove  Lime  &  Portland  Cement  Company; 

1  This  report  embraces  No.  10900,  National  Industrial  Traffic  League  v.  Director  (General,  Aberdeen  & 
Kockfish  Railway,  et  al. 

55  I.  C.  G. 


454  INTERSTATE  COMMERCE  COMMISSION   REPORTS. 

» 

T.  T,  Ilarkrade  for  American  Tobacco  Company;  C.  L,  HiOeary  for 
F.  W.  Woolworth  Company;  J.  A,  Hqflman  for  American  Manufac- 
turing Company;  Stanley  B.  Houck  for  Retail  Coal  Merchants'  Asso- 
ciation, Interstate  Commerce  &  Trade  Service,  Incorporated,  North- 
western Traffic  &  Service  Bureau,  Incorporated,  Illinois-Wisconsin 
Retail  Coal  Merchants*  Association  and  American  Wholesale  Coal 
Association;  R,  G,  Kreitler  for  Rubber  Association  of  America,  Incor- 
porated, and  Goodyear  Tire  &  Rubber  Company;  W,  C.  Mitchell  for 
Central  Leather  Company;  T,  B.  Radclijfe  for  Procter  &  Gamble 
Compariy;  Herbert  Thompson  for  Linde  Air  Products  Company, 
Prest-0-Lite  Company,  Incorporated,  and  National  Carbon  Com- 
pany; Clifford  Thome  by  Charles  H,  FarreU  for  National  Wholesale 
Grocers'  Association  of  the  United  States;  0.  Van  Wormer  for 
N.  R.  Allen's  Sons  Company. 

R.  V.  Fletcher  for  Director  General  of  Railroads;  0.  W.  Dynes^ 
M.  M.  Joycej  and  J.  L,  Coleman  for  Director  General  of  Railroads 
and  defendant  carriers  under  federal  control. 

Report  of  the  Commission. 

Daniels,  Commissioner: 

These  cases  were  heard  and  argued  together  and  will  be  disposed 
of  in  one  report.  They  bring  in  issue  the  construction,  reasonable- 
ness, and  propriety  of  certain  bill-of-lading  provisions  with  respect 
to  loss-and-damage  claims. 

The  bills  of  lading  adopted  by  defendants  contain  the  following 
provisions  concerning  claims  for  loss  or  damage: 

Except  where  the  loes.  damage,  or  injury  complained  of  is  duo  to  delay  or  damage 
wliile  being  loaded  or  unloaded,  or  damaged  in  transit  by  carelessness  or  negligence, 
as  conditions  precedent  to  recovery,  claims  must  be  made  in  writing  to  the  originating 
or  delivering  carrier  within  six  months  after  delivery  of  the  property  (or,  in  case  of 
export  traffic,  within  nine  months  after  delivery  at  port  of  export),  or,  in  case  of  failure 
to  make  delivery,  then  within  six  months  (or  nine  months  in  case  of  export  traffic) 
after  a  reasonable  time  for  delivery  has  elapsed;  and  suits  for  loss,  damage,  or  delay 
shall  be  instituted  only  mthin  two  years  and  one  day  after  delivery  of  the  property,  or,  in 
case  of  failure  to  make  delivery,  then  vrithin  two  years  and  one  day  after  a  reasonable  time 
for  delivery  has  elapsed. 

The  italicized  portion  of  the  above  provisions  was  inserted  following 
the  enactment  by  Congress  on  March  4,  1915,  of  the  first  Cummins 
amendment,  which  provides  that: 

It  shall  be  unlawful  for  any  such  common  carrier  to  provide  by  rule,  contract, 
regulation,  or  otherwise  a  shorter  period  for  giving  notice  of  claims  than  ninety  days 
and  for  the  filing  of  claims  for  a  shorter  period  than  four  months,  and  for  the  insti- 
tution of  suits  than  two  years:  Provided,  however.  That  if  the  loss,  damage,  or  injuiy 
complained  of  was  due  to  delay  or  damage  while  being  loaded  or  unloaded,  or  damaged 
in  transit  by  carelessness  or  n^ligence,  then  no  notice  of  claim  nor  filing  of  claim  shall 
be  required  as  a  condition  precedent  to  recovery. 
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The  uniform  bill  of  lading  containing  this  restriction  as  to  the  period 
within  which  suit  shall  be  instituted  has  been  carried  in  the  western 
classification  since  August  16,  1916,  and  in  the  official  classification 
since  June  1,  1916.  The  standard  bill  of  lading  which,  generally 
speaking,  is  used  by  the  carriers  in  southern  classification  territory 
carries  similar  provisions,  but  as  a  rule  the  terms  thereof  are  not 
filed  with  this  Commission  as  a  tariff  publication  or  rate  schedule. 

The  complaint  in  No.  10696,  filed  by  Jacob  E.  Decker  &  Sons, 
alleges  that  loss-and-damage  claims  on  specified  shipments  forwarded 
between  May,  1916,  and  February,  1917,  although  seasonably  filed 
with  the  carriers,  were  not  declined  until  after  the  exph-ation  of  the 
two-year-and-one-day  period  when  they  were  declined  solely  on  the 
ground  that  suit  had  not  been  instituted  within  the  period  prescribed 
in  the  bill  of  lading  and  that  the  claims  therefore  were  not  collectible. 
It  is  alleged  that  the  provision  in  the  biU  of  lading  with  respect  to 
the  period  within  which  suit  shall  be  brought  was  and  is  unjust  and 
unreasonable  in  violation  of  section  1  of  the  act,  particularly  in  so 
far  as  it  related  to  the  specified  claims,  and  that,  under  a  proper 
construction  of  the  bill-of-lading  provisions,  the  defendants  were 
not  prohibited,  as  claimed  by  them,  from  paying  these  claims  if 
meritorious. 

The  complaint  in  No.  10900,  filed  by  the  National  Industrial 
Traffic  League  in  behalf  of  its  various  members,  is  similar  in  scope, 
except  that  it  names  practically  all  carriers  in  the  United  States  as 
parties  defendant,  whether  under  federal  control  or  otherwise,  and 
that  it  also  alleges  that  the  practice  of  defendants  in  paying,  after  the 
expiration  of  the  two-year-and-one-day  period,  some  claims  of 
some  shippers  and  refusing  to  pay  other  claims  of  other  shippers 
was  and  is  unjustly  discriminatory,  and  unduly  prejudicial  in  viola- 
tion of  section  3  of  the  act.  Intervening  petitions  in  support  of  the 
allegations  of  the  complaints  were  filed  by  numerous  interested 
shippers.  The  term  complainants  as  hereinafter  used  will  be  under- 
stood as  including  interveners. 

Prior  to  the  hearing,  a  motion  was  filed  by  the  defendant  carriers 
in  No.  .10696  to  dismiss  the  complaint  on  the  ground  that  we  have 
no  jurisdiction  over  claims  for  property  loss  and  damage,  and  the 
defendant  carriers  in  both  cases,  on  brief  and  argument,  advance  a 
similar  contention.  For  reasons  stated  in  BiUs  of  Lading,  52  I.  C. 
C,  671,  we  entertain  no  doubt  of  our  jurisdiction  over  the  subject 
matter  of  these  complaints  which,  as  we  understand  it,  do  not  extend 
to  a  request  for  an  award  of  damages  on  account  of  loss-and-damage 
claims,  but  merely  ask  that  we  construe  and  pass  upon  the  reason- 
ableness and  propriety  of  defendants'  bill-of-lading  provisions  with 
respect  to  such  claims.     Claims  for  loss  and  damage  which  have 
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accrued  subsequent  to  federal  control  have  not  as  yet  been  affected 
by  the  two-year-and-one-day  period,  but  a  similar  situation  will 
shortly  arise  with  respect  to  such  claims,  and  it  is  stated  that  the 
Director  General  is  desirous  of  having  the  benefit  of  our  views  on 
the  issues  presented. 

For  some  time  after  the  two-year-and-one-day  clause  became 
operative,  the  carriers  generally,  while  enforcing  the  condition  in  the 
bill  of  lading  as  to  the.  period  within  which  claims  should  be  filed 
with  them,  paid  such  claims,  if  found  to  be  meritorious,  without 
regard  to  how  long  a  period  had  elapsed  after  the  filing,  payment 
being  made  after  their  investigation  was  completed,  even  though 
more  than  two  years  and  one  day  had  elapsed  from  the  date  of  de- 
livery of  the  shipment  and  no  suit  had  been  instituted  within  that 
period.  In  the  latter  part  of  1918  some  of  the  carriers  took  the 
position  that  the  two-year-and-one-day  limitation  for  instituting 
suits  was  a  valid  defense,  and  that  they  could  not  lawfully  waive 
that  defense  and  pay  claims  as  to  which  no  suit  had  been  brought 
within  that  period,  even  though  the  claims  were  meritorious  and 
even  though  the  delay  in  disposing  of  the  claims  was  due  to  the 
fault  of  the  carrier.  Other  carriers,  however,  continued  to  pay  such 
claims  as  before.  This  situation  obtained  until  about  July  22,  1919, 
on  which  date  the  general  solicitor  of  the  United  States  Railroad 
Administration  issued  to  regional  directors  the  following  circular: 

It  appears  that  on  some  railroads  claims  for  loss  and  damage,  upon  which  suits 
have  not  heen  brought  before  the  expiration  of  the  two  years  and  one  day  limitation 
in  the  bill  of  lading,  are  being  paid  by  Freight  Claim  Agents,  while  on  other  railroads 
the  payment  of  such  claims  is  being  declined  on  the  ground  that  same  can  not  legally 
be  paid. 

The  question  as  to  whether  or  not  such  claims  may  lawfully  be  paid  is  now  pending 
before  the  Interstate  Commerce  Commission.  In  order  to  secure  uniformity  of  prac- 
tice over  all  Federal  controlled  lines,  and  to  maintain  the  status  quo  pending  the  deci- 
sion of  the  Interstate  Commerce  Commission,  please  instruct  all  General  SolicitorB 
and  Freight  Claim  Agents  to  withhold  payment  pending  such  decision. 

Should  the  decision  of  the  Commission  be  favorable  to  the  payment  of  such  claims. 
i  t  will  be  the  policy  of  the  Administration,  during  a  limited  period  thereafter,  to  pay 
all  meritorious  claims  of  this  kind,  provided  the  consent  of  the  Railroad  corporation 
may  be  secured. 

It  is  stated  that  following  the  issuance  of  that  circular  no  suob 
claims  have  been  paid  on  account  of  carriers  under  federal  control 
where  the  shippers  have  permitted  the  two-year-and-one-day  period 
to  elapse  without  instituting  suit,  except  imder  certain  exceptional 
circumstances  which  are  alleged  not  to  have  constituted  an  actual 
deviation  from  the  general  rule.  Apparently  the  same  general 
policy  has  been  adopted  by  the  nonfoderal-controllcd  lines. 

The  first  question  presented  is  whether  the  carriers  are  prohibited 
under  the  terms  of  the  bill  of  lading  from  paying  meritorious  claims 
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which  have  been  presented  to  them  in  due  season  where  the  shippers, 
pending  the  final  disposition  of  these  olaims  by  the  carriers,  have 
permitted  two  years  and  one  day  to  elapse  without  instituting  suit. 
Section  10  of  the  uniform  bill  of  lading  reads  as  follows: 

Any  alteration,  addition,  or  erasure  in  this  bill  of  lading,  which  shall  be  made  with- 
out an  indorsement  thereof  hereon,  signed  by  the  agent  of  the  carrier  issuing  this 
bill  of  lading,  shall  be  without  effect,  and  this  bill  of  lading  shall  be  enforceable 
according  to  its  original  tenor. 

Complainants  urge  that  the  language  used  in  this  section  permits 
a  waiver  of  any  of  the  terms  or  conditions  of  the  bill  of  lading,  includ- 
ing the  condition  that  suit  must  be  brought  within  two  years  and 
one  day,  and  that  the  carriers  have  in  legal  effect  waived  the  two- 
year-and-one-day  period  by  the  circumstance  of  having  paid  certain 
claims  after  more  than  two  years  and  one  day  had  elapsed,  although 
suit  had  not  been  instituted.  We  are  not  impressed  with  this  con- 
tention. This  section  is  in  strict  conformity  with  the  requirements 
of  the  bills  of  lading  act,  39  Stat.  L.,  538.  It  obviously  refers  only 
to  those  provisions  which  are  peculiar  to  a  given  bill  of  lading  and 
which  are  subject  to  alteration,  addition,  or  erasure,  such  as  the 
description  of  the  property,  routing,  etc.,  and  does  not  authorize  a 
waiver  of  those  uniform  provisions  which  are  incorporated  in  the 
carriers'  published  tariffs  and  are  presumed  to  be  a  part  of  the  trans- 
portation contract,  and,  as  such,  binding  upon  both  carrier  and 
shipper. 

But  we  do  not  construe  the  limitations  in  the  bill  of  lading  as  pro- 
hibiting the  payment  after  two  years  and  one  day,  of  meritorious 
claims  if  seasonably  filed.  In  support  of  the  contrary  view  defend- 
ants rely  principally  upon  the  decisions  of  the  Supreme  Court  in 
Phillips  V.  Grand  Trunk  Ry.^  236  U.  S.,  662,  and  in  Georgia,  Fla.  dk 
Ala.  Ry.  V.  Blish  Co,,  241  U.  S.,  190,  and  cases  cited  therein.  The 
question  in  the  Phillips  Case  was  whether  the  provision  in  section 
16  of  the  act  to  regulate  commerce,  that  all  complaints  for  the 
recovery  of  damages  must  be  filed  with  this  Commission  within  two 
yi>ars,  was  a  bar  to  an  action  in  court  for  reparation.  The  Supreme* 
Court  held  that  under  such  a  statute,  which  indicated  its  purpose 
to  prevent  suits  on  delayed  claims,  the  failure  to  assert  the  right 
to  recovery  within  the  prescribed  period  not  only  barred  the  renriedy 
but  destroyed  the  liability,  and  that  the  two-year  limitation  applied 
to  suits  in  court  as  well  as  to  complaints  filed  with  this  Commission. 
The  court  said : 

The  obligation  of  the  carrier  to  adhere  to  the  legal  rate,  to  refund  only  what  is  permitted 
by  law  and  to  treat  all  shippers  alike  would  have  made  it  illegal  for  the  carriers,  either 
by  silence  or  by  express  waiver,  to  preserve  to  the  Philli|>s  Company  a  right  of  action 
vv^hich  the  statute  required  should  be  asserted  within  a  fixed  period.  *  *  *  to 
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permit  a  railroad  company  to  plead  the  statute  of  limitations  as  against  some  and  to 
waive  it  as  against  others  would  be  to  prefer  some  and  discriminate  against  others  in 
violation  of  the  terms  of  the  Commerce  Act  which  forbids  all  devices  by  which  such 
results  may  be  accomplished.  The  prohibitions  of  the  statute  against  unjust  dis- 
crimination relate  not  only  to  inequality  of  charges  and  inequality  of  facilities,  hut 
also  to  the  giving  of  preferences  by  means  of  consent  judgments  or  the  waiver  of 
defenses  open  to  the  carrier.  The  Railroad  Company  therefore  was  bound  to  daim 
the  benefit  of  the  statute  here  and  could  do  so  here  by  general  demurrer.  For  wheD 
it  appeared  that  the  complaint  had  not  been  filed  within  the  time  required  by  the 
statute  it  was  evident,  as  matter  of  law,  that  the  plaintiff  had  no  cause  of  acticm. 

In  the  Blish  Casey  cited  with  approval  in  Texas  &  Pae.  By.  Co.  ▼. 
LeaiJierwoody  250  U.  S.,  478,  the  court  dealt  with  the  four  months' 
(now  six  months')  clause  of  the  bill  of  lading  and  said;  among  other 
things: 

But  the  parties  could  not  waive  the  terms  of  the  contract  under  which  the  shipment 
was  made  puisuant  to  the  Federal  Act;  nor  could  the  carrier  by  its  conduct  give  the 
shipper  the  right  to  ignore  these  terms  which  were  applicable  to  that  conduct  and 
hold  the  carrier  to  a  different  responsibility  from  that  fixed  by  the  agreement  made 
under  the  published  tariffs  and  regulations.  A  different  view  would  antagonize  the 
plain  policy  of  the  Act  and  open  the  door  to  the  very  abuses  at  which  the  Act  wis 
aimed.  CM.  6c  Alt,  R.  R.  v.  Kirby,  225  U.  S.  153,  166;  Kansas  Southern  Ry.  v.  Carl, 
supra;  A.,  T.  6c  S.  F,  Ry.  v.  Robinson,  233  U.  S.  173,  181;  Southern  Ry.  v.  Preseott, 
supra.  We  are  not  concerned  in  the  present  case  with  any  question  save  aa  to  the 
applicability  of  the  provision,  and  its  validity,  and  as  we  find  it  to  be  both  applicable 
and  valid,  effect  must  be  given  to  it. 

While  these  cases  are  undoubtedly  authority  for  the  proposition 
that  limitations  in  the  bill  of  lading  must  be  strictly  adhered  to  and 
may  not  lawfully  be  waived,  the  provisions  of  the  Cummins  amend- 
ment above  quoted  do  not  evidence  any  intent  on  the  part  of  Congress 
to  erect  a  statute  of  limitations  barring  the  payment  of  seasonably 
filed  claims  after  any  given  period.  These  provisions  merely  pre- 
Bonhe  a  minimum  period  to  be  provided  by  the  carriers  for  filing 
claims  and  a  minimum  period  for  instituting  suit.  Nor  do*  the  bill- 
of-lading  provisions  based  on  that  amendment  evidence  any  such 
intent.  The  bill  of  lading  provides,  first,  that  as  a  condition  prece- 
dent to  recovery  certain  claims  must  be  filed  within  a  fixed  period, 
and,  second,  that  suits,  whether  on  account  of  the  above  claims  or  on 
accoimt  of  claims  not  required  to  be  filed  with  the  carriers,  shall  be 
instituted  within  two  years  and  one  day.  One  of  the  purposes  of 
these  provisions  is  to  facilitate  prompt  investigation  of  claims  and 
that  the  carriers  may  not  be  required  to  defend  suits  brought  after 
the  expiration  of  the  two-year-and-one-day  period.  The  bill  of 
lading  does  not  provide,  however,  that  the  filing  of  suit  shall  be  a 
further  condition  precedent  to  the  consideration  upon  its  merits  or 
the  payment  of  a  valid  claim  seasonably  filed  with  the  carrier. 
Obviously  where  the  carriers  pay  such  claims,  they  must  avoid  unjust 
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discrimination  in  doing  so,  but  the  mere  act  of  adjusting  a  claim  after 
two  years  and  one  day,  where  the  carrier  had  not  concluded  its  investi- 
gation within  that  period,  can  not  fairly  be  regarded,  under  the  bill-of- 
lading  provisions  above  quoted,  as  a  waiver  of  defenses  open  to  it.  To 
hold  otherwise  is  to  say  that  where  the  consideration  of  a  claim  by  a 
carrier  is  either  designedly  or  unavoidably  delayed  imtil  after  the 
two-year-and-one-day  period  all  liability  of  the  carrier  is  destroyed 
notwithstanding  the  circumstance  that  the  claim  may  have  been, 
seasonably  filed  with  the  carrier  and  that  the  shipper  may  have  been 
led  to  believe  that  it  would  be  adjusted,  a  construction  which  finds 
no  sanction  in  the  language  actually  used  and  which  is  clearly  con- 
trary to  the  spirit  of  the  provisions  and  of  the  act  of  Congress  upon 
which  they  are  based.  The  purpose  of  the  limitation  with  respect 
to  filing  suit  is  not  that  the  carrier  may  escape  liability  but  that  if 
called  upon  to  defend  a  suit  the  suit  must  be  instituted  within  the 
period  specified.  Thus,  in  McClure  v.  TJ.  S.,  19  C.  C,  18,  25,  the 
United  States  Court  of  Claims,  in  construing  a  statute  which  provided 
that  every  claim  against  the  United  States  cognizable  by  that  court 
should  be  forever  barred  unless  petition  was  filed  in  the  court  within 
six  years  after  the  claim  first  accrued,  said: 

When,  therefore,  it  [Congress]  provided  that  ** every  claim  cognizable  by  the  Court 
of  Claims  shall  be  forever  barred,  unless  the  petition  *  *  *  be  filed  in  the  Court 
*  *  *  within  six  years  after  the  claim  first  accrues, "  it  meant  barred  from  the 
general  jurisdiction  of  the  Court  to  enter  judgment  against  the  United  States,  and 
Dot  absolutely  barred  from  consideration  everywhere,  and  especially  not  from  examin- 
ation and  settlement  in  the  departments  where  claims  were  and  still  are  mostly  settled. 
Such  was  the  interpretation  practically  adopted  immediately  on  the  passage  of  the  act, 
and  continued  without  objection  to  the  present  time  in  the  departments.  Claims  have 
uniformly  been  taken  up  there,  audited,  adjusted  and  settled  without  reference 
to  the  bar  enacted  in  the  Court  of  Claims  act.  That  interpretation  has  been  sanctioned 
by  this  Court  and  by  the  Supreme  Court.  Where  cases  have  been  transmitted  to  this 
Court  under  the  provisions  of  Revised  Statutes,  Section  1063,  the  Court  has  held  that 
the  statute  of  limitations  did  not  apply  if  the  cases  were  such  as  the  department  might 
have  examined  and  settled,  although  they  were  barred  from  consideration  by  the 
Court  upon  the  voluntary  petition  of  the  claimants.  Winnisinmiet  Co.  Case  12  C, 
Cla.  R.,  319;  Lippitt's  Case,  14  id.,  148;  Green's  Case,  18  id.  93. 

The  remaining  issues  relate  to  the  reasonableness  and  propriety  of 
the  bill-of-lading  provisions.  It  is  urged  that  the  shipper  by  filing 
suit  may  always  avoid  the  effect  of  a  protracted  inquiry  into  claims 
by  the  carrier.  Complainants  reply  that  the  amount  involved  in 
many  of  these  claims  is  so  small  that  a  suit  would  not  be  justified  and 
that  from  a  practical  as  well  as  an  equitable  standpoint,  and  in  the 
mterests  of  the  carrier  as  well  as  the  shipper,  the  shipper  ought  not  to 
be  required  to  incur  the  expense  and  go  through  the  formal  procedure 
of  instituting  a  suit  which  the  carrier  has  no  intention  of  defending  or 
to  which  in  fact  it  may  have  no  defense.     The  right  of  a  carrier  to  re- 
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quire  reasonable  notice  of  claims  against  it  is  well  recognized.  Where 
a  shipper  has  complied  with  the  carrier's  requirements  in  this  respect 
by  duly  filing  his  claim,  we  think  he  is  entitled  to  a  reasonable  period 
after  the  declination  of  the  claim  within  which  to  institute  suit  if  he  so 
desires.  We  are  of  opinion  that  the  present  bill-of-lading  provisions 
are  imreasonable  in  that  they  do  not  accord  the  shipper  that  right 
where  the  carrier  fails  to  take  prompt  action  in  adjusting  the  claim. 
Defendants  call  attention  to  the  practice  of  some  shippers  of  insisting 
that  claims  which  have  once  been  definitely  declined  be  repeatedly 
reopened  for  further  consideration.  We  are  of  opinion  that  defend- 
ants may  reasonably  and  properly  provide  in  this  respect  that  the 
period  prescribed  within  which  suit  shall  be  instituted  after  the  decli- 
nation of  the  claim  shall  date  from  the  definite  declination  in  writing 
of  the  claim. 

Numerous  claim  statements  are  of  record  which  support,  in  a  gen- 
eral way,  the  allegations  of  the  complaints.  Defendants,  while  con- 
ceding that  prior  to  July  22,  1919,  the  practice  of  the  several  carriers 
under  federal  control  varied,  urge  that  no  one  carrier  is  shown  to  have 
acted  inconsistently  during  ai>y  given  period  of  time  in  respect  of  the 
claims  it  paid  and  those  it  declined,  and  that  no  such  carrier  is  shown 
to  have  waived  the  two-year-and-one-day  Umitation  as  to  the  valid 
claim  of-one  shipper  while  interposing  that  limitation  as  to  an  equally 
valid  claim  of  another  shipper,  and  therefore  contend  that  no  unlawful 
discrimination  has  been  shown.  Even  assuming  the  situation  to  be 
as  above  outlined,  there  was  clearly  an  unlawful  discrimination  as  be- 
tween shippers  whose  claims  were  paid  by  or  on  account  of  an  individ- 
ual carrier  prior  to  July  22,  1919,  tod  other  shippers  whose  like  claims 
were  not  paid  subsequent  to  that  date.  Furthermore,  this  contention 
of  defendants  ignores  the  fact  that  while,  on  shipments  moving  under 
through  bills  of  lading,  the  initial  carrier  is  Uable  for  the  full  amount 
of  loss  or  damage,  the  connecting  carriers  are  not  thereby  reUeved  of 
Uability;  and  the  initial  carrier,  although  uniformly  declining  to  pay 
claims  as  to  which  suit  has  not  been  instituted  within  the  two-year- 
and-one-day  period,  may  nevertheless  become  an  effective  instrument 
of  discrimination  by  reason  of  the  fact  that  during  the  same  period 
similar  claims  may  be  paid  by  its  connecting  carriers.  We  deem  it 
unnecessary  to  pass  upon  the  question  of  whether  or  not  actual  dis- 
crimination was  practiced  in  the  many  specific  instances  brought  to 
oiu"  attention.  It  is  sufficient  to  state  that  in  our  opinion  the  pro- 
visions in  question  were  and  are  clearly  unjustly  discriminatory  and 
unduly  prejudicial,  and  as  to  past  or  future  practices  we  need  do  no 
more  than  to  remind  the  defendants  of  the  obligation  and  duty  imposed 
upon  them  by  the  act  to  avoid  imjust  discrimination  and  undue 
prejudice.     Apparently  there  is  no  disposition  on  the  part  of  the 
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carriers  as  a  whole  to  decline  payment  of  meritorious  claims  of  the 
character  here  in  question  if  they  can  lawfully  do  so.  Our  conclusions 
herein  clearly  indicate  the  view  we  entertain  on  this  point. 

We  find  that  the  bill-of-lading  provisions  in  question  were  and  are 
unreasonable,  unjustly  discriminatory,  and  unduly  prejudicial;  and 
that  reasonable  and  nondiscriminatory  and  nonprejudicial  provisions 
to  be  applied  for  the  future  in  lieu  of  that  portion  of  the  provisions 
italicized  above  would  be  substantially  as  follows: 

Suits  for  lose,  damage,  or  delay  shall  be  instituted  only  within  two  years  and  one 
day  after  delivery  of  the  property,  or  in  case  of  failiu^  to  make  delivery,  then  within 
two  years  and  one  day  after  a  reasonable  time  for  delivery  has  elapsed;  Provided^ 
howeveTy  That  where  claims  for  loss,  damage,  or  delay  have  been  duly  filed  with  the 
carrier  and  such  claims  have  not  been  definitely  declined  in  writing  by  the  carrier 
before  the  beginning  of  the  last  six  months  of  the  two-year-and-one-day  period,  then 
suit  thereon  may  be  filed  within  six  months  from  the  date  the  claims  are  definitely 
declined  in  writing  by  the  carrier,  but  not  after.  Where  claims  for  loss,  damage,  or 
delay  are  not  filed,  or  suits  are  not  instituted  thereon,  in  accordance  with  the  fore- 
going provisions,  the  carrier  will  not  be  liable  and  such  claims  will  not  be  paid. 

Instances  have  been  brought  to  oiu*  attention  where  a  carrier  in 
declining  claims  seasonably  filed  with  it,  on  the  ground  that  the 
shipper  had  permitted  two  years  and  one  day  to  elapse  without 
instituting  suit,  has  advised  the  claimant  that  it  was  prohibited  from 
paying  such  claims  by  ruling  of  this  Commission.  We  desire  here  to 
state  that  no  such  ruling  has  ever  been  made  by  us.  In  BiUs  of 
Lading^  supra^  we  said,  in  referring  to  the  present  bill-of-lading  pro- 
visions with  respect  to  the  time  of  filing  claims  and  instituting  suit, 
that  these  seemed  to  be  reasonable  provisions  and  that  so  far  as  we 
were  advised  they  were  not  objected  to  by  any  of  the  shippers.  That 
proceeding,  however,  was  submitted  before  the  situation  which 
developed  in  these  complaints  arose.  The  conclusions  reached  herein 
will,  of  coiu^e,  necessitate  modification  of  oiu*  order  in  Bills  of  Lading , 
supra,  when  and  if  it  shall  take  effect.  No  order  for  the  futiu^e  will 
be  entered  at  this  time  but  defendants  will  be  expected  to  modify 
their  biU-of-lading  provisions  in  accordance  with  our  conclusions 
herein.  If  this  is  not  done  within  60  days,  complainants  may  bring 
the  matter  to  our  attention  for  such  fiurther  action  as  may  be  deemed 
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No.  10595. 
INLAND  STEEL  COMPANY  ET  AL. 

V. 

DIRECTOR  GENERAL  OF  RAILROADS. 


Submitted  October  21,  1919,    Decided  November  20,  1919. 


Export  rate  of  60  cents  per  100  pounds  on  Iron  and  steel  articles  from  Chicago, 
111.,  to  Pacific  coast  ports  not  found  to  be  unreasonable  or  unduly  preju- 
dicial.   Complaint  dismissed. 

Luther  M.  Waiter  for  complainants. 

W.  E,  Long  for  Northwestern  Barb  Wire  Company;  Colin  C.  H. 
Fyffe  for  Illinois  Manufacturers  Association ;  G,  L.  Lingo  for  Inland 
Steel  Company. 

B.  L.  Vemer  for  National  Rolling  Mill  Company  and  others, 
interveners. 

James  L.  Coleman  and  T.  J.  Norton  for  defendant. 

Report  of  the  Commission. 
Division  1,  Commissioners  McChord,  Meter,  and  Daniels. 

Complainants  are  manufacturers  of  iron  and  steel  articles  at 
Chicago,  111.,  and  points  taking  the  Chicago  rat^,  and  associations 
of  merchants  and  manufacturers  of  Chicago  and  other  points  in  the 
state  of  Illinois.  They  allege  that  the  rates  on  iron  and  steel  ar- 
ticles from  Chicago,  111.,  to  Pacific  coast  ports,  for  export,  are  un- 
reasonable and  unduly  preferential  of  Pittsburgh,  Pa.,  in  violation 
of  sections  1,  2,  and  3  of  the  act  to  regulate  commerce  and  section 
10  of  the  federal  control  act.  Rates  hereinafter  stated  are  in  cents 
per  100  pounds  unless  otherwise  stated. 

The  complaint  grows  out  of  the  establishment  on  April  21,  1910, 
of  a  rate  of  60  cents  on  iron  and  steel  articles  from  both  Chicago 
and  Pittsburgh  to  Pacific  coast  ports,  for  export.  Complainants  do 
not  question  the  intrinsic  reasonableness  of  the  60-cent  rate.  Their 
sole  contention  is  that  the  rate  from  Chicago  should  be  at  least  12.6 
cents  lower  than  the  rate  from  Pittsburgh,  and  they  would  be  con- 
tent if  the  Pittsburgh  rate  was  increased  to  72.5  cents. 

Manufacturers  located  at  Terre  Haute  and  Vincennes,  Ind.,  inter- 
^  ened  and  they  also  ask  for  a  rate  12.5  cents  lower  than  the  rate 
contemporaneously  maintained  from  Pittsburgh. 
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Complainants  show  that  the  production  of  iron  and  steel  in  the 
Chicago  district  is  the  second  largest  in  the  United  States;  that  the 
mills  in  this  district  produce  practically  all  forms  of  iron  and  steel 
articles  manufactured  in  the  Pittsburgh  district  and  related  points. 
Iron  and  steel  articles  are  usually  sold  on  what  is  commonly  known 
PS  the  Pittsburgh  basis,  and  the  products  of  complainants'  mills  are 
sold  and  distributed  in  competition  with  similar  material  produced 
in  the  Pittsburgh  district. 

The  60-cent  rate  was  made  applicable  from  all  producing  points 
from  the  Atlantic  seaboard  to  and  including  Colorado  common 
points.  On  May  27,  1919,  the  rate  from  Colorado  compion  points 
was  reduced  to  50  cents  and  the  rate  from  Midvale,  Utah,  to  40  cents. 

The  distance  from  Chicago  to  the  Pacific  coast  ports  is  468  miles 
less  than  the  distance  from  Pittsburgh,  and  approximately  900  miles 
less  than  the  distance  from  New  York.  Complainants  urge  that  for 
many  years  the  rates  on  iron  and  steel  articles,  both  export  and 
domestic,  to  Pacific  coast  ports  have  been  higher  from  Pittsburgh 
than  from  Chicago;  that  for  the  additional  distance  the  cost  of  serv- 
ice from  Pittsburgh  is  greater  and  the  return  correspondingly  less; 
that  as  the  distance  from  Minnequa,  Colo.,  to  San  Francisco  is 
819  miles  less  than  from  Chicago,  and  the  rate  is  10  cents  less,  for 
the  shorter  distance  from  Chicago  than  from  Pittsburgh  the  rate 
from  Chicago  should  be  12.5  cents  less  than  from  Pittsburgh. 

They  further  urge  that  large  amounts  have  been  expended  in  es- 
tablishing plants  in  the  Chicago  district  in  reliance  on  the  long-exist- 
iifg  relationship  of  rates,  and  that  conmiercial  conditions  which  were 
based  on  this  relationship  have  been  disrupted. 

For  several  years,  while  railroads  were  under  private  control,  and 
until  June  25,  1918,  export  rates  on  iron  and  steel  articles  to  Pacific 
coast  ports  were  higher  from  Pittsburgh  than  from  Chicago.  From 
June  13,  1915,  to  April  2,  1917,  the  rates  on  some  of  these  articles 
were  30  cents  from  Chicago  and  42  cents  from  Pittsburgh.  On  that 
date  under  our  finding  in  Western  Export  Iron  and  Steel  Caae^  43  I. 
C.  C,  129,  the  rates  were  made  40  cents  from  Chicago  and  45.  cents 
from  Pittsburgh.  These  rates  remained  in  effect  until  June  25,  1918. 
when  all  export  rates  to  both  Atlantic  and  Pacific  coast  ports  were 
cancelled  as  it  was  thought  that,  due  to  the  disrupted  conditions  of 
Ocean  transportation,  whatever  export  tonnage  there  was  could  move 
on  domestic  rates.  The  domestic  rates  on  iron  and  steel  articles  to 
Pacific  coast  ports  were  $1,125  from  Chicago  and  $1.25  from  Pitts- 
burgh. It  developed,  however,  that  on  some  of  the  more  important 
commodities  export  rates  would  be  necessary  if  the  ocean  service 
via  Pacific  coast  ports  were  to  continue  and  relief  afforded  to  con- 
gested north  Atlantic  ports.    Export  rates  on  several  commodities, 
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including  iron  and  steel  articles,  were  therefore  published  to  Pacific 
coast  ports,  eflFecti\  e  July  1,  1918,  the  rates  on  iron  and  steel  articles 
being  60  cents  from  Colorado  common  points,  75  cents  from  Chicago, 
and  85  cents  from  Pittsburgh.  Owing  to  uncertain  conditions  of 
ocean  transportation  it  was  impossible  to  apply  the  general  principle 
of  approximate  equalization  of  charges  on  export  traflSc  via  the  At- 
lantic aiTd  Pacific  coast  ports,  but  after  the  signing  of  the  armistice 
there  was  a  gradual  release  of  shipping  and  ocean  rates  became  more 
normal.  The  diflFerence  in  ocean  rates  from  Atlantic  and  Pacific 
ports  became  less,  and  the  rates  published  no  longer  served  the  pur- 
pose of  diverting  tonnage  from  the  congested  Atlantic  ports.  * 

The  rate  from  Pittsburgh  to  New  York  was  27  cents  and  the 
ocean  rate  published  by  the  United  States  Shipping  Board  from 
New  York  to  the  Orient  was  $20  per  gross  ton  or  89.3  cents  per  100 
pounds,  making  a  total  charge  of  $1,163.  The  ocean  rate  published 
by  the  United  States  Shipping  Board  from  Pacific  ports  to  the 
Orient  was  $12  per  net  ton  or  60  cents  per  100  pounds.  In  order  to 
equalize  the  charges  via  the  Atlantic  and  Pacific  ports  therefore  a 
rate  of  56.3  cents  from  Pittsburgh  to  Pacific  ports  was  necessary, 
and  a  60-cent  rate  was  published  to  approximately  equalize  these 
routes.  Although  the  rate  from  Chicago  to  New  York  was  45  cents, 
which,  in  connection  with  the  ocean  rate  of  89.3  cents  to  the  Orient, 
made  a  total  of  $1,343,  the  rate  from  Chicago  to  the  Pacific  ports 
was  made  the  same  as  from  Pittsburgh,  thus  enabling  Chicago  manu- 
facturers to  meet  the  competition  of  Pittsburgh  manufacturers. 

For  defendant  it  is  stated  that  the  export  rates  were  not  made  upon 
any  consideration  of  reasonableness  of  the  rates  in  and  of  them- 
selves, and  length  of  haul  and  cost  of  transportation  were  not  con- 
trolling facto i-s,  but  that  the  rates  were  established  to  effect  a  better 
distribution  of  export  tonnnage  between  ports.  It  also  appears  that 
the  cost  of  production  in  Colorado  is  higher  than  in  the  east  and 
unless  relief  was  afforded,  Colorado  shippers  would  have  to  abandon 
the  effort  to  engage  in  foreign  commerce,  and  complainants  admit 
that  competition  with  Colorado  is  small. 

Complainants  urged  that  if  Pittsburgh,  by  reason  of  its  location 
and  lower  rates  to  the  Atlantic  seaboard,  is  to  have  an  advantage 
of  $3.80  per  ton  in  rates  for  export  to  Europe,  Africa,  and  South 
America,  Chicago  by  reason  of  its  location  is  entitled  to  an  ad- 
vantage in  rates  on  export  traffic  to  the  Orient.  This  contention, 
however,  overlooks  the  fact  that  the  rate  from  Pittsburgh  to  the 
Pacific  coast  is  made  to  enable  competition  with  the  route  through 
the  Atlantic  seaboard  and  if  low  rates  were  not  made  over  this 
route  the  movement  from  Pittsburgh  and  from  Chicago,  if  any, 
would  be  through  the  Atlantic  ports. 
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The  conditions  at  the  port  of  New  York  have  been  considerably 
improved,  and  complainants  urge  that  as  relief  from  congested  con- 
ditions is  no  longer  necessary,  the  difference  in  rates,  Pittsburgh 
higher  than  Chicago,  should  be  restored.  Defendants  urge  that 
larger  movement  through  Atlantic  ports  would  result  in  the  ships 
used  in  this  export  business  bringing  through  such  ports  oriental 
trade  which  might  otherwise  come  through  Pacific  coast  ports. 

Defendants  show  that,  as  indicated  by  shipping  permits  for  ex- 
port traffic  through  Pacific  coast  ports,  issued  by  the  government,  the 
movement  from  Chicago  district  from  January  1,  1918,  to  June  30, 
1918,  under  a  5-cent  difference  in  rates,  was  33J  per  cent  of  the  total 
movement  from  Pennsylvania  and  Indiana-Illinois  points;  from  July 
1,  1918,  to  April  20,  1919,  under  a  10-cent  differential,  35.7  per  cent, 
and  from  April  21,  1919,  to  May  31, 1919,  with  no  difference  in  rates, 
37.9  per  cent.  The  importance  of  this  showing,  however,  is'  ques- 
tioned by  complainants  because  of  movement  on  contracts  made 
prior  to  the  change  in  rates. 

If  the  rate  from  Pittsburgh  to  Pacific  ports  was  increased,  Pitts- 
burgh still  has  the  benefit  of  the  rate  via  the  Atlantic  ports,  and  if 
the  rate  from  Chicago  should  be  made  without  relation  to  the  rate 
from  Pittsburgh  but  such  as  to  enable  competition  through  Atlantic 
ports,  it  would  approximate  75  cents.  It  is  difficult  to  see  wherein 
Chicago  would  materially  benefit  by  the  establishment  of  a  higher 
rate  from  Pittsburgh,  when  Pittsburgh  mills  would  still  have  the 
benefit  of  the  route  through  Atlantic  ports  at  lower  rates. 

Meyer,  Commissioner: 

Upon  substantially  the  foregoing  statement  of  facts,  the  examiner 
who  heard  the  testimony  recommended  the  finding  that  the  rates 
asf^ailed  had  not  been  shown  to  be  unduly  preferential  of  Pittsburgh, 
unduly  prejudicial  of  Chicago,  or  otherwise  unlawful,  and  that  the 
complaint  should  be  dismissed. 

Complainants  filed  exceptions  to  the  conclusion  reached  by  the  ex- 
aminer in  the  proposed  report. 

They  urged  that  the  blanketing  of  the  rates  gives  to  the  United 
States  Steel  Corporation,  having  plants  located  in  the  Chicago  dis- 
trict and  in  the  east  an  undue  advantage  in  that  contracts  may  be 
made  and  orders  filled  from  whatever  plant  may  be  best  situated  with 
respect  to  the  traffic.  Such  an  advantage  is  only  natural  to  an  in- 
dustry having  plants  located  in  two  or  more  territories,  and  under 
the  facts  as  shown  in  the  record,  whatever  advantage  may  accrue  to 
such  an  industry  results  from  its  location  nearer  to  the  Atlantic  sea- 
board, via  which  the  lowest  available  basis  of  charges  is  applicable. 
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Keference  is  made  to  the  difference  in  rates  on  iron  and  steel  ar- 
ticles of  10  cents  from  Pittsburgh  higher  than  from  Chicago  to  Pa- 
cific coast  ports,  authorized  in  Kates  on  Iron  and  Steel  Articles^  38 
I.  C.  C,  237.  The  denial  of  authority  to  the  carriers  to  establish  a 
rate  of  55  cents  from  Pittsburgh,  the  same  as  from  Chicago  previ- 
ously established,  and  to  maintain  higher  rates  at  intermediate  points, 
was  based  upon  the  difference  in  conditions  of  water  competition 
through  the  Panama  Canal  which  existed  at  that  time  as  compared 
with  the  conditions  as  they  existed  when  the  55 -cent  rate  was  es- 
tablished from  Chicago,  and  was  not  determinative  of  what  the  de- 
cision might  have  been  had  the  establishment  of  rates  from  Pitts- 
burgh and  Chicago  been  contemporaneous. 

It  is  urged  for  complainants  that  a  manufacturer  of  barbed  wire 
at  Chicago,  buying  rods  for  its  manufacture  in  the  Pittsburgh  mar- 
ket and  paying  the  freight  rate  from  Pittsburgh  to  Chicago,  is  placed 
at  considerable  disadvantage  as  compared  with  the  Pittsburgh  manu- 
facturer buying  rods  in  the  Pittsburgh  district.  The  price  of  iron 
and  steel  articles  generally  in  the  Chicago  market  is  based  on  the 
Pittsburgh  price  plus  the  rates  from  Pittsburgh.  The  disadvantage 
of  this  manufacturer  in  selling  his  goods  in  the  Orient  is  due  to  the 
proximity  of  the  Pittsburgh  shipper  to  the  Atlantic  seaboard. 

The  distance  from  Chicago  to  its  nearest  port  from  which  ocean 
routes  to  the  Orient  operate  is  considerably  greater  than  the  distance 
from  Pittsburgh  to  its  nearest  port,  and  whatever  disadvantage  in- 
dustries at  Chicago  may  be  operating  under  is  not  attributable  to 
the  defendant  in  this  case,  and  in  our  view  of  the  situation  the  can- 
cellation or  increase  of  the  rate  from  Pittsburgh  to  the  Pacific  coast 
ports  would  not  remove  such  disadvantage. 

Upon  the  whole  record  we  are  of  opinion  and  find  that  the  rates 
assailed  have  not  been  shown  to  be  unreasonable,  or  unduly  preju- 
dicial. 

An  order  will  be  entered  dismissing  the  complaint. 
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No.  10571. 

J.  F.  ANDERSON  LUMBER  COMPANY 

V. 

DIRECTOR  GENERAL,  CHICAGO  &  NORTH  WESTERN 

RAILWAY  COMPANY,  ET  AL. 


SuJnnitted  July  1,  i919.    Decided  December  10,  1919. 


Rate  on  fuel  wood  in  carloads  from  Hermansville,  Mich.,  to  Mitchell,  S.  Dak., 
found  unlawful  and  unreasonable.  Measure  of  reasonable  maximum  rate 
prescribed  and  reparation  awarded. 

Stanley  B.  Houck  for  complainant. 
Fred  O.  bright  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Haul,  Woolley,  and  Eastman. 

By  Division  3: 

Complainant,  a  corporation  engaged  in  the  lumber  business  at 
Mitchell,  S.  Dak.,  alleges,  by  its  complaint  seasonably  filed,  that  the 
rate  charged  by  defendants  on  a  carload  of  fuel  wood  shipped 
February  19,  1917,  from  Hermansville,  Mich.,  to  Mitchell,  S.  Dak., 
was,  and  that  the  present  rate  is,  unreasonable,  in  violation  of  section 
1  of  the  act  to  regulate  commerce  and  section  10  of  the  federal  con- 
trol act.  Reparation  and  the  establishment  of  a  reasonable  rate  for 
the  future  are  asked.    Rates  will  be  stated  in  cents  per  100  pounds. 

Hermansville  is  located  on  the  Chicago  &  North  Western  and  the 
Minneapolis,  St.  Paul  &  Sault  Ste.  Marie  railways,  hereinafter  called 
the  North  Western  and  the  Soo  line,  respectively.  The  shipment 
weighed  49,600  pounds,  was  routed  in  the  bill  of  lading  "  Omaha," 
and  moved  over  the  North  Western,  through  Oshkosh,  Clyman,  and 
La  Crosse,  Wis.,  'to  Mankato,  Minn.,  and  the  Chicago,  St.  Paul,  Min- 
neapolis &  Omaha  Railway,  hereinafter  called  the  Omaha,  to  desti- 
nation, a  distance  of  735  miles.  Charges  were  collected  in  the  sum  of 
$143.84,  at  a  joint  class  E  rate  of  29  cents  legally  applicable,  gov- 
erned by  the  western  classification.  A  check  of  the  tariffs  develops 
that  a  combination  of  17  cents  was  in  effect  over  the  rt)ute  of  move- 
ment, composed  of  distance  commodity  rates  of  6.5  cents  to  La 
Crosse  and  10.5  cents  beyond.    This  departure  from  the  provisions  of 
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the  fourth  section  of  the  act  to  regulate  commerce  was  created  sub- 
sequent to  August  17,  1910,  and  being  unauthorized  was  and  is 
unhxwful. 

The  complainant  contends  that  the  rate  charged  was  unreasonable 
to  the  extent  that  it  exceeded  a  combination  commodity  rate  on  fuel 
wood  of  15.5  cents  based  on  Minnesota  Transfer,  contemporaneously 
applicable  via  the  shorter  route  of  the  Soo  line  and  the  Omaha, 
616  miles.  This  was  the  customary  route  from  and  to  these  points, 
and  it  appears  that  the  shipper's  failure  to  send  the  shipment  over 
that  route  was  due  to  the  fact  that  no  car  was  available.  The  de- 
fendants do  not  admit  that  the  rate  charged  was  unreasonable,  but 
apparently  were  willing  to  pay  repamtion  upon  the  basis  of  a  com- 
bination of  20  cents  in  effect  via  a  shorter  route  over  defendants' 
lines  by  way  of  St.  Paul,  Minn. 

On  June  25,  1918,  the  rates  on  fuel  wood  from  and  to  the  points 
named  were  increased  25  per  cent,  but  not  to  exceed  5  cents  per  100 
pounds,  under  General  Order  No.  28  of  the  Director  General  of 
Railroads,  but  this  increase  is  not  attacked. 

We  find  that  the  rate  charged  was  unlawful  and  unreasonable, 
and  that  the  present  rate  is  and  for  the  future  will  be  unreasonable 
to  the  extent  that  it  exceeded  or  may  exceed  the  aggregate  of  inter- 
mediate rates  to  and  beyond  La  Crosse  contemporaneously  in  effect 
over  the  route  of  movement;  that  complainant  made  the  shipment 
as  described  and  paid  and  bore  the  charges  thereon;  that  it  has 
been  damaged  to  the  extent  of  the  difference  between  the  charges 
paid  and  those  which  would  have  accrued  on  the  basis  herein  found 
reasonable;  and  that  it  is  entitled  to  reparation  in  the  sum  of 
$59.52,  with  interest  from  March  17,  1917. 

An  appropriate  order  will  be  entered. 
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No.  8406  (Sub-No.  8).^ 
NATIONAL  TUBE  COMPANY 

V. 

LAKE  TERMINAL  RAILROAD  COMPANY,  DIRECTOR 

GENERAL,  ET  AL. 


Submitted  November  H,  1919.    Decided  December  8,  1919. 


1.  Conclusions  reached  In  The  Lake  Terminal  Case,  50  I.  0.  C,  489,  modified 

in  tlie  light  of  the  further  hearing  and  present  record. 

2.  Tlie  Lake  Terminal  Railroad  Company  found  to  be,  and  to  have  been  at  all 

times  covered  by  these  cases,  a  common  carrier  subject  to  the  act  to 
regulate  commerce,  lawfully  entitled  to  receive  divisions  of  joint  rates 
or  absorptions  of  switching  charges  under  appropriate  tariffs  from  its 
trunk  line  connections,  such  divisions  or  absorptions  to  be  reasonable. 

3.  Reparation  awarded  to  complainants  on  interstate  carload  shipments  made 

between  points  on  the  Lake  Terminal  and  interstate  points  during  the 
period  from  April  1,  1914,  to  April  14,  1915,  during  which  complainants 
paid  the  charge  of  the  Lake  Terminal  in  addition  to  the  rates  prevailing 
on  like  shipments  to  and  from  points  in  the  same  rate  district. 

Charles  MacVeagh^  G.  A.  Severance,  and  Charles  S.  Belsterling 
for  complainants. 

James  R.  Gar-field  for  Lake  Terminal  Railroad  Compan}'. 

George  Stuart  Patterson,  Clyde  Brown,  2\  H.  Burgess,  and  IT.  A. 
Parker  for  Director  General  of  Railroads  and  defendant  trunk 
lim*  railroads. 

R,  V.  Fletcher  for  Director  General  of  Railroads. 

Report  of  the  Commission  on  Further  Hearing. 

1 1 A I X,  Gomm  Is  si  oner : 

The  original  report  in  these  proceedings  is  The  Lake  Terminal 
Cnse^  50  1.  C.  C,  489.  It  was  there  found  that  complaints  seeking 
reparation  on  carload  shipments  between  points  on  the  Lake  Termi- 
nal Railroad  Company,  hereinafter  called  the  Lake  Terminal,  and 
various  interstate  points  during  the  period  from  April  1,  1914,  to, 
but  not  including,  April  14,  1915,  when  such  shipments  were  charged 
the  local  rates  of  the  Lake  Terminal  in  addition  to  the  prevailing 

iTblt  report  embraces  No.  8406  (Sub-No.  9),  Same  v.  Same;  No.  8406  (Sub-No.  10). 
Same  v.  Same;  No  8406  (Sub-No.  11),  Same  v.  Same;  No.  8406  (Sub-No.  12),  Same  v. 
Same;  No.  8406  (Sub-No.  20).  CarneRie  Steel  Company  v.  Same;  No.  8406  (Sub-No. 
21),  Same  r.  Same;  No.  8406  (Sub-No.  22)  ,  Same  v.  Same;  and  No.  84U6  (Sub-No.  23), 
Same  v.  Same. 
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through  rates  to  or  from  the  Clevehind-Lorain  rate  district,  should 
be  dismissed  for  the  reason  that  the  service  performed  by  the  Lake 
Terminal  was  a  plant  service  and  not  a  service  of  transportation 
which  could  be  included  in  and  paid  for  out  of  the  line-haul  rates. 
An  order  was  entered  on  June  11,  1918,  by  which  the  defendants 
other  than  the  Lake  Terminal  were  "  notified  and  required  to  cease 
and  desist,  on  or  before  August  15,  1918,  and  thereafter  to  abstain, 
from  making  any  allowances  or  divisions  to  The  Lake  Terminal 
Railroad  Company  in  respect  to  or  for  the  plant  service  described 
in  said  report." 

Injunction  proceedings  were  instituted  by  interested  parties  in  the 
district  court  of  the  United  States  for  the  northern  district  of 
Ohio,  eastern  division,  to  test  the  validity  of  this  order,  during  the 
pendency  of  which  the  effective  date  of  the  order  was  extended 
from  time  to  time.  On  December  13,  1918,  the  court  filed  its  opin- 
ion and  upon  consideration  thereof  and  of  the  record  in  these  cases 
we  vacated  and  set  aside  on  December  21,  1918,  the  portions  of  our 
order  of  Juno  11,  1918,  which  dealt  with  "allowances  or  divisions" 
for  the  future.  Thereupon  the  court  entered  its  final  decree  dismiss- 
ing the  proceedings  before  it  without  prejudice  to  the  rights  of  the 
])arties  before  the  Conmiission  or  elsewhere. 

On  March  21, 1919,  the  application  of  complainants,  National  Tube 
Company,  a  corporation  of  Ohio,  hereinafter  called  the  tube  com- 
pany, and  the  Carnegie  Steel  Company,  for  rehearing  and  reargu- 
ment  was  granted,  and  leave  was  given  the  Lake  Terminal  to  file  a 
cross  petition. 

The  original  issues  raised  by  the  complaints  included  the  determi- 
nation, if  reparation  should  be  awarded,  of  the  divisions  or  switch- 
ing absorptions  which  it  would  have  been  reasonable  for  the  Lake 
Terminal  to  receive  during  the  12i-months  period  of  nonabsorption. 
The  cross  petition  of  the  Lake  Terminal  raises  certain  additional 
issues,  namely,  whether  or  not — 

(a)  thf  Lake  Terminal  is  a  common  carrier; 

(&)  services  performed  by  tlie  Lake  Terminal,  Including  the  placement  of 
cars  at  customary  points  for  loading  and  unloading,  constitute  a  transportation 
service  for  which  It  is  entitled  to  reasonable  compensation  in  the  form  of  a 
division  or  switching  absorption  out  of  the  through  line-haul  rates; 

(c)  defendant  trunk  lines  should  be  required  (1)  to  continue  to  accord  to 
receivers  and  shippers  of  freight  served  by  the  Lake  Terminal  the  prevailing 
Cleveland-Lorain  district  rates,  and  (2)  to  pay  and  accord  the  Lake  Terminal 
out  of  the  Cleveland-Lorain  district  rates  reasonable  compensation  in  the  form 
of  divisions  or  switching  absorptions  for  the  services  performed  by  it ;  and 

(d)  defendant  trunk  lines  should  be  required  to  pay  to  the  Lake  Terminal 
reparation  in  an  amount  representing  the  difference  between  the  divisions  or 
switching  absorptions  paid  to  it  since  March  15,  1917,  and  the  amount  of  divi- 
sions or  switching  absorptions  which  we  may  find  to  have  been  fair,  just,  and 
reasonable,  with  interest. 
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In  the  original  report  the  majority  opinion  was  based  largely  upon 
the  record  in  No.  4181,  Industrial  Railways  Case.  The  question  was 
raised  as  to  whether  or  not  that  record  was  properly  a  part  of  the 
record  in  these  proceedings.  At  the  further  hearing  the  presiding 
examiner  ruled,  without  objection,  that  the  record  in  No.  4181  was 
not  a  part  of  this  record,  but  that  the  parties  might  introduce  por- 
tions of  it  as  exhibits,  in  accordance  with  our  rule  of  practice  govern- 
ing documentary  evidence,  and  the  portions  so  introduced  were  made 
part  of  this  record.  It  was  agreed  by  the  parties,  subject  to  check, 
that  there  was  no  dispute  about  the  amount  of  payment  and  the  fact 
of  payment  by  complainants  of  the  transportation  charges,  including 
the  switching  charges  of  the  Lake  Terminal  during  the  nonabsorp- 
tion  period. 

As  the  disposition  of  these  cases  turns  largely  upon  whether  or  not 
the  Lake  Terminal  was  and  is  a  common  carrier  subject  to  the  act  to 
regulate  commerce,  the  status  of  that  road  will  first  be  considered. 

The  line  of  the  Lake  Terminal  extends  from  Lorain  to  South 
Ijorain,  Ohio,  and  consist  of  41.38  miles  of  standard-gauge  track,  of 
which  13.484  miles  is  main  track  and  27.896  miles  spurs  and  sidings. 
It  owns  all  of  this  track  and  the  right  of  way  on  which  it  is  laid.  On 
January  1,  1914,  the  Lake  Terminal  owned  and  operated  12.07  miles 
of  main  track  and  21  miles  of  spurs  and  sidings.  Its  equipment  con- 
sists of  20  locomotives,  2  passenger  cars,  341  freight  cars,  and  3 
company-service  cars.  One  hundred  and  three  of  the  freight  cars 
are  interchanged  with  connecting  trunk  lines. 

Since  January  1,  1914,  the  shares  of  capital  stock  of  the  Lake  Ter- 
minal have  been  held  by  the  United  States  Steel  Corporation.  Com- 
plainants are  subsidiaries  of  the  steel  corporation.  A  number  of 
the  officers  of  the  Lake  Terminal  are  also  officers  of  and  paid  by  the 
National  Tube  Company,  a  corporation  of  New  Jei'sey,  distinct  from 
the  tube  company,  but,  like  it,  a  subsidiary  of  the  United  States 
Steel  Corporation.  The  operation  of  the  road  is  conducted  by  a 
superintendent  and  other  employees  who  have  no  connection  with 
any  other  company.  The  tube  company  does  not  in  any  way  inter- 
fere with  or  control  the  management  or  operation  of  the  road. 

The  book  value  of  the  various  classes  of  property,  including  mate- 
rials and  supplies,  owned  by  the  Lake  Terminal  on  December  31, 
1918,  was  $3,087,779.56,  which  represents  original  cost.  The  Lake 
Terminal  perforins  no  service  except  that  which  is  covered  by  its  pub- 
lished tariffs  and  may  be  required  of  it  as  a  common  carrier. 

It  was  valued  for  the  trunk  lines  by  a  committee  of  engineers  in 
1908  in  connection  with  negotiations  for  divisions  or  absorptions. 
The  valuation,  with  additions  and  betterments  and  less  depreciation, 
amounted  to  $1,568,553  on  June  30,  1911,  and  to  $1,740,886.63  on 
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December  31,  1918.  This  valuation  has  not  been  tested  by  us  and 
should  not  be  regarded  as  indicative  of  the  value  which  we  may  find 
under  section  19a  of  the  act. 

On  January  1,  1914,  it  operated  over  spur  tracks  owned  by  the 
tube  company  on  which  freight  was  loaded  and  unloaded  by  the 
tube  company.  These  tracks  aggregated  29  miles  and  were  main- 
tained by  the  Lake  Terminal.  The  spurs  are  now  maintained  as  well 
as  owned  by  the  tube  company,  and  aggregate  38  miles.  Small  por- 
tions are  used  for  placing  cars  in  interchange  service.  Since  January 
1,  1914,  additional  yards  have  been  established  for  interchange  with 
the  Lorain,  Ashland  &  Southern,  a  part  of  the  Pennsylvania  Railroad 
lines  west.  The  Lake  Terminal  yard  is  on  its  own  property,  adjoin- 
ing that  of  the  tube  company  and  outside  the  fence  line  of  the  latter. 

The  Lake  Terminal's  tracks  and  roadbed  are  in  such  condition  that 
trunk  line  power  and  equipment  could  be  operated  over  them  with 
safety,  and  there  are  no  curves  which  would  interfere  with  such  oper- 
ation. Some  of  the  locomotives  used  by  the  Lake  Terminal  are  larger 
than  those  in  general  use  by  the  trunk  lines  for  similar  work  in  the 
Cleveland-Lorain  district.  Both  freight  and  passenger  trains  of  con- 
necting trunk  lines  have  been  detoured  over  the  line  of  the  Lake  Ter- 
minal under  the  standard  form  of  detour  contract. 

The  Lake  Terminal  was  organized  and  incorporated  as  a  common- 
carrier  railroad  under  the  laws  of  Ohio  in  September,  1895.  It  is 
taxed  as  a  common  carrier  by  that  state,  and  its  earnings  are  taxed  as 
revenue  from  transportation  under  the  federal  law.  It  complies  with 
state  and  federal  laws  governing  common  carriers,  is  governed  by  the 
National  Car  Demurrage  Rules  and  the  Code  of  Car  Service  Rules, 
and  is  a  member  of  a  number  of  railroad  associations.  It  conforms 
to  the  rules  and  regulations  of  the  United  States  Railroad  Adminis- 
tration, and  makes  such  daily,  weekly,  and  semimonthly  reports  as 
are  required.  The  Lake  Terminal  pays  its  share  for  the  maintenance 
of  joint  car  inspectors  and  the  Chief  Joint  Inspector.  Outbound  in- 
terchange traffic  is  weighed  by  it  and  the  weights  are  accepted  and 
used  by  the  trunk  lines. 

The  Lake  Terminal  collects  demurrage  from  shippers  in  accordance 
with  its  published  tariffs.  It  issues  no  bills  of  lading,  but  issues 
switching  tickets  and  transfer  slips.  Bills  of  lading  and  waybills 
for  outbound  shipments  are  made  out  by  a  joint  agent  in  the  office  of 
the  Lake  Terminal. 

It  files  with  us  and  with  the  Ohio  commission  its  tariffs  and 
annual  reports  and  was  held  to  be  a  common  carrier  by  the  Public 
Utilities  Commission  of  Ohio.  The  order  of  the  state  commission 
required  the  trunk  line  defendants  ^'  to  establish  reasonable  and  just 
joint  rates  and  thi'ough  routes  from  points  and  places  on  complain- 
ant's line  to  points  and  places  on  defendants'  lines,  in  the  state  of 

55 1. 0. 0. 


NATIONAL  TUBE   CO.   V.  L.   T.   R.   R.   CO. 


473 


Ohio,  and  to  provide  out  of  said  joint  rates  proper  and  reasonable 
allowances  to  complainant  for  the  transportation  and  switching  serv- 
ice necessary  to  be  performed  by  complainant  in  the  movement  of  com- 
modities ♦  *  ♦  "  and  stated  that  the  order  could  be  complied  with 
"by  restoring,  republishing,  and  refiling  the  tariffs"  in  effect  im- 
mediately prior  to  the  cancellation  of  the  absorptions. 

The  connecting  trunk  line  railroads  are,  at  Lorain,  the  Baltimore 
&  Ohio  and  the  Pennsylvania,  and  at  South  Lorain,  the  New  York, 
Chicago  &  St.  Louis,  the  New  York  Central,  and  the  Wheeling  & 
Lake  Erie.  There  are  two  junction  points  with  each  of  the  first  two 
trunk  lines  named. 

The  four  team  tracks  maintained  by  the  Lake  Terminal  are  on  its 
own  property,  outside  the  plant  inclosure  of  the  tube  company.  A 
statement  of  record  lists  forty  shippers  not  affiliated  with  the  Lake 
Terminal  for  which  that  road  switched  interchange  traffic  during  the 
year  1918.  The  number  of  cars  switched  aggregated  611.  Of  these 
272  were  for  contractors  engaged  in  certain  construction  for  the  Tube 
Company.  In  addition  to  the  interchange  traffic,  134  carloads  of 
slag,  ashes,  and  sand  were  switched  from  the  tube  company  to  con- 
signees on  the  Lake  Terminal's  team  tracks  in  South  Lorain.  An 
analysis  of  the  traffic  and  revenues  for  the  calendar  year  1918  ap- 
pears in  the  margin.^ 


Intorchantre  service: 

(a)  Between  plants  of  controlling  industry  and  junctions  with  con- 

noctin?  carriers 

(b)  Between  plants  of  affiliated  industries  and  junctions  with  con- 

necting carriers 

(c)  Between  independent  industries  and  junctions  wiUi  connecting 

carriers 

(d)  Between  team  tracks  or  freight  stations  and  junctions  with  con- 

necting carriers 

Plant  and  interplant  service: 

(«)    For  controlling  or  affiliated  industries 

(The  Lake  Terminal  Railroad  performs  only  interplant  or  local 

service ) 

(/)    For  independent  industries 

Local  switching: 

{g)   Between  plants  of  controlling  or  affiliated  industries  and  other 

industries,  team  tracks,  or  stations 

(Between  plants  of  the  National  Tube  Company  and  other  in- 
dustries, team  tracks,  or  stations) 

(h)   Between  independent  md  us  tries 


(i)    Between  team  tracks  or  between  freight  stations. 

U)    Other  local  switching 

Overhead  switching: 


fk)  Between  trunk  lines 

(0    Between  trunk  lines  and  a  public  wharf  or  dock  served  by 

respondent 

Less-than-carload  traffic: 

(m)  For  the  controlling  OT  affiliated  industries 

(n)  For  other  industries  and  the  public 

Other  revenue: 

fo)    Passenger  revenue 

p)  Mail  revenue 

(q)   Express  revenue 

[r)  Miscellaneous  revenue  divided  between  that  received  from 
controlling  or  affiliated  hidustries  and  that  received  from  the 
public 


Number 
of  tons. 


3,503.817 

None. 

9,458 

14,202 


None. 


None. 
None. 


73,263 
2,772,591 


Number 
of  cars. 


74,541 


195 
430 


160, 139 


134 


None. 


None. 
None. 


None. 


42,167 

1,599 

45,243 

518 


Amount  of 
revenue. 


1273,185.81 


756.65 
1,136.17 


480,417.00 


402.00 


70,577.00 

5,596.50 

198,042.22 

518.00 


1,380.00 
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The  record  shows  that  operations  for  the  five  yeaiti  from  1914  to 
1918,  inclusive,  resulted  in  deficits  in  what  is  termed  the  "net  cor- 
porate income  "  for  four  of  the  years ;  and  in  a  deficit  of  $337,165.23 
for  the  whole  period. 

The  values  assigned  by  the  Lake  Terminal  to  its  railroad  property 
and  those  assessed  by  the  Ohio  authorities  for  purposes  of  taxation 
are  as  follows  for  the  years  indicated : 


Year. 


1914 
1915 
1916 


Value 
assessed  by 

Ohio 
authorities. 


$1,923,370 
1,923,370 
1,903,370 


Value 
assigned  by 

Lake 
Terminal. 


$1,710,591.63 
1,688,358.87 
1,857,526.04 


Year. 


1917. 
1918. 


Value 
assessed  by 

Ohio 
authorities. 


$2,039,880 
1,866,210 


Value 
assigned  by 

Lake 
Terminal. 


$1,897,091.77 
1,880,183.59 


In  the  past  few  years  the  cost  of  labor  and  materials  has  greatly 
increased.  The  Lake  Terminal  has  made  wage  increases  correspond- 
ing to  those  made  by  the  trunk  lines.  The  compensation  of  the  Lake 
Terminal  was  not  increased  when  the  rates  of  the  trunk  lines  were 
successively  increased  6  per  cent,  15  per  cent,  and  26  per  cent  under 
our  decisions  in  The  Five  Per  Cent  Caae^  32  I.  C.  C,  325,  and  TJie 
Fifteen  Per  Cent  Case^  45  I.  C.  C,  303,  and  under  General  Order  No. 
28  of  the  Director  General,  respectively. 

An  exhibit  was  introduced  showing  the  cost  of  service,  apportioned 
between  local  switching  and  interchange  switching  on  the  engine- 
hour  basis.  According  to  this  the  cost  of  the  interchange  service 
and  interest  at  6  per  cent  per  annum  upon  the  valuation  of  the  prop- 
erty used  in  that  service,  said  to  be  based  upon  the  formula  in  Chi- 
cdgo^  West  Pullman  cfe  Southern  R.  R.  Co.  Case^  37  I.  C.  C,  408,  were 
as  follows  for  the  years  indicated,  stated  in  cents  per  ton  of  inter- 
change traffic : 


Year. 


1914 
1915 
1910 
1917 
191S 


Total 
valuation 
Inter- 
change. 

Interest  at 

rate  of  6  per 

rent  on 

property 

valuation, 

cents  per  ton. 

Operating 
expenses 

and  taxes, 

cents  per 

ton. 

$1,518,861.39 
l,52»i,  182.91 
1,625,214.28 
1,687;  976. 23 
1,642,273.94 

3.381 
2.219 
1.865 
2.206 
L709 

8.133 

6.176 

5.737 

10.407 

11.853 

Total,  cents 
per  ton. 


11.514 

8.425 

7.f02 

12.613 

13.5(>2 


The  decreased  cost  per  ton  in  1915  and  1916  as  compared  with 
1914  was  apparently  due  to  a  marked  increase  in  interchange  ton- 
nage handled.  The  tonnage  in  1917  fell  somewhat  below  that 
handled  in  1916,  although  greater  than  that  for  1915;  and  the  1918 
tonnage  was  considerably  greater  than  in  any  previous  year.  The 
fluctuations  shown  illustrate  the  difficulty  of  attempting  to  determine 
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with  precision  in  a  case  of  this  sort  the  charge  necessary  to  yield  any 
given  return  upon  the  value  of  railroad  property,  but  the  figures  are 
helpful  in  connection  with  other  data  of  record  in  determining  the 
questions  presented  for  decision. 

The  Lake  Terminal's  interchange  switching  for  the  tube  com- 
pany does  not  differ  from  that  performed  by  it  for  independent 
shippers  or  from  that  which  would  be  performed  by  the  trunk  lines 
if  they  served  the  tube  company  directly.  Interchange  is  made 
with  the  trunk  lines  in  their  interchange  yards,  which  are  an  appre- 
ciable distance  beyond  junctions  with  the  Lake  Terminal.  There  is 
considerable  conflict  in  the  testimony  as  to  what  proportion  of  the 
classification  of  loaded  cars  so  interchanged  is  done  by  the  Lake 
Terminal,  but  the  evidence  warrants  a  finding  that  the  proportion  is 
substantial.  The  average  length  of  haul  performed  for  the  Lake 
Terminal  to  or  from  the  interchange  points  is  given  as  being  from 
or  to  the — 

Miles. 
Plants  of  the  affiliated  industries 4.  36* 

Plants  of  independent  industries 2. 4 

Team  tracks 3.0 

For  a  period  of  10  years  or  more,  with  the  exception  of  the  12J- 
months  period  of  nonabsorption,  the  Lake  Terminal  has  been  com- 
pensated by  the  trunk  lines  for  the  service  in  connection  with  inter- 
change shipments,  and  this  exception  was  confined  to  interstate  ship- 
ments. Prior  to  April  1,  1914,  the  amounts  received  by  the  Lake 
Terminal  per  ton,  net  or  gross  as  rated,  were:  On  inbound  coal  and 
coke  in  carloads,  10  cents ;  on  outbound  shipments  of  steel,  wrought 
pipe,  and  steel  rails,  15  cents;  and  on  iron  ore,  10  cents. 

Since  April  14,  1915,  the  published  charge  of  the  Lake  Terminal 
has  been  8  cents  per  ton,  net  or  gross  as  rated,  on  inbound  and  out- 
bound interchange  carload  traffic,  which  has  been  absorbed  by  the 
trunk  lines  except  that  on  ex-lake  ore  moving  over  the  National  dock 
at  Lorain  the  trunk  lines  absorb  4  cents  per  ton,  the  remaining  4 
cents  being  payable  by  the  shipper  in  addition  to  the  line-haul  rate. 
Its  published  charge  for  plant  switching  and  local  switching  is  $3 
per  car;  for  reswitching  $1.50  per  car;  and  for  switching  between 
trunk  lines  $3.50  per  car.  Less-than-carload  traffic  is  handled  in  trap 
cars  at  a  published  rate  of  8  cents  per  ton,  minimum  $1  per  car. 

These  charges  are  considerably  less  than  those  of  the  trunk  lines 
for  similar  services  in  the  same  rate  district.  For  example,  the  Balti- 
more &  Ohio  assesses  30  cents  per  ton  for  switching  iron  ore  at 
Lorain,  although  the  haul  is  appreciably  less  than  that  for  which 
the  Lake  Terminal  receives  8  cents. 

>  Oyer  trades  of  Lake  Terminal,  3.35  miles ;  oyer  trunk  line  tracks,  0.64  mile ;  and 
oyer  plant  tracks,  0.37  mile. 
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Illustrations  are  submitted  showing  what  the  proportion  of  the 
through  charges  accruing  to  the  Lake  Terminal  would  be  if  it  were 
accorded  divisions  based  upon  a  mileage  prorate,  using  a  constructive 
mileage  of  25  miles  for  the  Lake  Terminal  as  the  originating  or  de- 
livering road.  The  divisions  thus  computed  would  range  from  11 
cents  on  iron  ore  to  Pittsburgh,  Pa.,  to  45  cents  on  wrought  pipe  to 
Buffalo,  N.  Y. 

The  charges  for  intraplant  movements  vary  in  the  Cleveland- 
Lorain  district.  The  River  Terminal  Railway  charges  $1.50  per  car. 
The  charge  of  the  New  York  Central  is  20  cents  per  ton,  minimum 
weight  25  tons. 

The  Lake  Terminal  performs  no  service  between  points  in  the 
same  mill,  but  switches  between  different  mills  of  the  tube  company, 
charging  the  established  rate  therefor.  This  service  is  entirely  in- 
trastate and,  in  the  absence  of  any  unjust  discrimination  against  or 
undue  prejudice  to  interstate  commerce  or  shippers,  need  not  be 
considered  by  us.  The  tube  company  has  a  narrow-gauge  industrial 
railway  with  about  14  miles  of  track,  over  which  it  operates  25  loco- 
motives and  G68  cars.  These  tracks  cross  those  of  the  Lake  Terminal 
at  two  points  only.  It  also  has  one  standard-gauge  locomotive  which 
is  used  for  moving  a  ladle  car  containing  hot  metal  from  the  cupolas 
to  converters  a  short  distance  over  its  own  tracks. 

In  the  light  of  the  further  hearing  and  present  record,  our  con- 
clusions in  The  Lake  Terminal  Case^  supra^  must  be  modified. 

Upon  the  record  we  are  of  opinion  and  find  that  the  Lake  Termi- 
nal is,  and  at  all  times  covered  by  these  cases  has  been,  a  common 
carrier  subject  to  the  act  to  regulate  commerce,  and  may  lawfully 
receive  from  its  trunk  line  connections  divisions  of  joint  rates,  or 
absorptions  of  switching  charges  under  appropriate  tariffs,  such 
divisions  or  absorptions  to  be  reasonable. 

The  tube  company  seeks  reparation  on  inbound  and  outbound 
interstate  shipments  of  coal,  coke,  wrought  pipe,  and  other  com- 
modities, while  the  claims  of  the  Carnegie  Steel  Company  cover  ship- 
ments of  ex-lake  iron  ore  moving  over  the  National  dock,  owned  by 
the  tube  company,  at  Lorain  via  the  Lake  Terminal  and  its  con- 
nections to  various  interstate  destinations.  It  is  testified  that  the 
National  dock  is  operated  as  a  public  dock  and  a  printed  schedule 
of  charges,  which  does  not  appear  to  be  filed  with  any  federal  or 
state  authority,  was  introduced  as  an  exhibit. 

Except  for  the  nonabsorption  period  of  12^  months  covered  by  the 
reparation  claims  it  has  been  the  uniform  custom  of  the  trunk  lines 
in  the  Cleveland-Lorain  rate  district  to  apply  on  iron  and  steel 
articles  and  the  raw  materials  used  in  their  manufacture  the  district 
rates  to  and  from  industries  located  therein,  whether  on  industrial 
roads  or  trunk  lines.    The  line-haul  rate  covered  one  spotting  of  the 
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car  for  loading,  or  unloading,  as  the  case  might  be.  During  the  non- 
absorption  period  complainants  were  compelled  to  pay  not  only  the 
district  rates  but  also  the  charges  of  the  Lake  Terminal,  although 
their  competitors  in  the  same  rate  district  located  on  trunk  lines  paid 
only  the  district  rate. 

The  tube  company  buys  its  raw  materials  in  a  competitive  market 
and  encounters  keen  competition  in  disposal  of  its  product.  It  was 
unable  to  increase  its  selling  price  to  include  the  switching  charges 
of  tlie  Lake  Terminal  during  the  period  when  they  were  not  absorbed 
by  the  trunk  lines  out  of  the  district  rates.  The  Carnegie  Steel  Com- 
pany is  in  competition  with  others  engaged  in  similar  business  and 
receiving  ore  shipped  through  ports  from  which  the  lower  Lake 
Erie  rates  were  charged,  and  was  unable  to  increase  its  selling  price 
to  include  the  additional  charge  of  the  Lake  Terminal  during  the 
period  of  nonabsorption.  Both  complainants  paid  and  bore  the 
transportation  charges  on  these  shipments,  including  the  switching 
chaiges  of  the  Lake  Terminal,  throughout  that  period. 

Approximately  76  per  cent  of  the  outbound  interchange  tonnage 
consists  of  ex-lake  iron  ore  passing  over  the  National  dock.  On  ore 
unloaded  from  vessels  by  the  machinery  and  other  facilities  fur- 
nished at  this  dock  a  charge  is  made  against  the  vessel  of  10  cents 
per  long  ton  for  taking  the  ore  from  the  hold  to  the  rail  of  the 
vessel.    The  dockage  charges  in  cents  per  long  ton  are — 

Direct  Ore:     HandUng  charge  vessel  to  car 6 

Dock  Ore: 

Handling  charge  vessel  to  dock 16 

Handling  charge  dock  to  car 10 

These  charges  are  not  filed  with  us  and  are  not  in  issue. 

The  unloading  from  vessels  is  done  by  four  Hewlett  machines  of 
the  clam-shell  type  which  drop  the  ore  into  "  skip  "  cars.  The  latter 
are  of  the  drop-bottom  type  and,  from  points  immediately  above 
the  Lake  Terminal  tracks,  dump  the  ore  into  cars  placed  for  that 
purpose  by  the  Lake  Terminal.  The  latter  has  nothing  to  do  with 
the  operation  of  the  unloading  machines  or  of  the  skip  cars  and  the 
handling  of  the  ore  from  vessel  to  trunk  line  interchange  tracks  is 
as  distinct  from  the  industrial  operations  of  the  tube  company  "  as 
though  the  National  Tube  plant  was  not  here  at  all."  Some  of  the 
ore  is  transported  for  shippers  who  are  not  affiliated  in  any  way 
with  the  Lake  Terminal.  The  latter  handles  ex-lake  ore  from  any 
consignor  at  the  National  dock.  That  dock  is  said  to  be  operated 
now  as  a  public  dock,  although  at  the  time  of  our  decision  in  the 
Iron  Ore  Rate  Cases^  44  I.  C.  C,  368,  it  was  represented  to  be  a  pri-. 
vate  dock. 

In  that  report  we  found  that  as  to  shipments  of  ore  handled  over 
private  docks  the  carriers  might  properly  publish  rates  applicable 
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from  the  docks  as  such  and  not  from  the  rail  of  the  vessel.    We  also 

said,  page  376 : 

We  are  of  the  opinion,  and  so  find,  that  a  reasonable  rate  on  ore  from  the 
private  docks  served  by  short-line  railroads  that  are  entitled  to  receive  aHow- 
ances  will  be  4  cents  per  long  ton  higher  than  the  line-haul  rates  herein  pre- 
scribed to  apply  on  shipments  from  the  railroad  docks. 

The  following  extract  from  an  exhibit  introduced  by  complain- 
ants shows  the  district  rates  on  wrought  pipe  as  increased  from 
time  to  time  since  1904,  representative  destination  points  being  used : 

Wrought  pipe,  from  Cleveland-Lorain  district. 


To- 


Chir^go 

Cincionati 

louisAillp 

Mississippi  River 
Pittsburgh 

Baltimore 

Boston 

New  ^'ork 

PhUadclpbia 


Jan.  1, 

Juno  1, 

1904. 

1907. 

13.5 

15 

11 

13 

14.5 

16 

17.5 

19.5 

9.5 

10 

16 

17.5 

19.5 

21 

17.5 

19 

ie.5 

18 

5  per 

cent 

Oct.  26, 

1914. 


15.9 
13.7 
16.8 
20.6 
10.5 


15  per 

cent 

Sept  20, 

1917. 


18.5 
16.5 
20.5 
22.5 
14.5 


Feb.  23„Aup.20, 
1915.       1917. 


18.4 
21  9 
1».9 
1&9 


21 

24.5 
22.5 
21.6 


25  per 

cent 

June  25, 

1918. 


23 

20.5. 

25.5 

28 

18 


26. 
30. 
28 
27 


Nov.  1, 
1918. 


28 
35  5 
32 
29.5 


Increase. 


Cents. 


ceDt. 


0.5 
9.5 
11 

las 

&6 


12 
16 

K5 
13 


86.4 
75.9 
60 
80L6 


75 
82.1 
82.9 
78L8 


General  rate  increase  on  all  traffic  throughout  the  country  during  this  period 
of  fifteen  years  was  45  per  cent,  while  the  increases  on  wrought-pipe  shipments 
ranged  anywhere  from  60  per  cent  to  89i  per  cent,  as  shown  in  above  table. 

The  exhibit  makes  a  similar  showing  as  to  steel  rails,  but  tho 
percentage  of  increase  is  less,  ranging  from  35.7  per  cent  on  ship- 
ments to  Pittsburgh  to  64.4  per  cent  on  shipments  to  Mississippi  River 
points,  the  average  increase  being  49.5  per  cent. 

Progressive  increase  is  shown  in  the  car  loading  of  wrought  pipe 
and  tubular  goods  and  of  iron  ore  shipped  over  the  Lake  Terminal. 
The  average  carload  weight  of  the  former  increased  from  44,500 
pounds  in  1904  to  82,200  pounds  in  1918,  or  84.7  per  cent.  The  aver- 
age carload  weight  of  ore  increased  from  88,105  pounds  in  1911  to 
115,151  pounds  in  1918,  or  31  per  cent. 

Switching  charges  of  trunk  line  connections  incurred  in  making 
deliveries  at  over  500  different  industries  having  private  sidings  or 
industrial  tracks  in  the  Cleveland-Lorain  district  are  absorbed  by  the 
line-haul  trunk  lines,  the  amounts  ranging  from  $2  per  car  to  30  cents 
per  ton  with  a  minimum  charge  of  $7.50  per  car. 

In  substance  the  defense  of  the  trunk  line  carriers  is  that  between 
April  1,  1914,  and  April  14, 1915,  many  industries,  including  some  in 
this  district,  served  by  defendants  performed  the  spotting  service  for 
themselves,  or  had  it  performed  by  industrial  railroads  affiliated  with 
them,  without  compensation  out  of  the  through  rates;  that  at  tho 
present  time  some  400  industries  located  at  various  points  on  the 
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trunk  linos,  including  some  in  this  district,  perform  the  spotting 
service  with  their  own  power,  or  have  it  performed  by  industrial  rail- 
roads affiliated  with  them,  without  compensation  out  of  the  through 
rates;  and  that  a  number  of  industrial  railroads  serving  the  public, 
or  industries  other  than  the  proprietary  industry,  received  allow- 
ances only  on  a  plant- facility  basis.  They  contend  that  there  was  no 
legal  obligation  on  the  part  of  the  trunk  lines  to  absorb  the  charges 
of  the  Lake  Terminal ;  that  there  is  no  evidence  that  the  charges  of 
the  trunk  lines  were  unjust  and  unreasonable  or  otherwise  unlawful; 
and  that  complainants  have  not  shown  that  they  were  legally  dam- 
aged by  the  failure  of  the  trunk  lines  to  absorb  the  charges  of  the 
Lake  Terminal  during  the  12i-months  period.  Their  defense  to  the 
claim  of  the  Lake  Terminal  for  reparation  during  the  period  since 
March  15,  1917,  will  be  considered  later. 

Whether  or  not  rates  in  any  district  should  be  grouped  so  as  to 
equalize  points  on  trunk  lines  and  their  connections  in  that  district 
is  essentially  a  rate-making  matter  involving  exercise  of  judgment. 
As  stated  above,  except  for  the  12J-months  period  of  nonabsorption, 
it  has  long  been  the  practice  of  each  of  the  trunk  lines  to  place  the 
industries  in  a  given  rate  district  upon  a  rate  parity  whether  lo- 
cated on  its  own  line,  on  that  of  a  connecting  trunk  line,  or  on  a  com- 
mon-carrier industrial  road.  The  service  included  placing  the  cars 
at  convenient  points  for  loading  or  unloading,  regardless  of  the  size 
or  complexity  of  the  industry.  In  many  cases  we  have  approved 
such  group  rates  and  required  their  equal  application  through  par- 
ticipation in  joint  rates  or  otherwise.  Ladd  d:  Co.  v.  Gould  South- 
western Ry,  Co.^  36  I.  C.  C,  179 ;  McGowan-Foshee  Lumber  Co.  v.  F.^ 
A.c&G.  R,  R.  Co.,  43  I.  C.  C,  581,  51 1.  C.  C,  317;  and  Stonega  Coke 
(&  Coal  Co.  V.  L.  cfe  N.  R.  R.  Co.,  47  I.  C.  C,  282. 

In  the  cases  before  us  an  adjustment  of  many  years'  standing 
was  disrupted  for  12^  months  and  then  restored.  When  the  trunk 
lines  canceled  the  absorption  they  made  no  reduction  in  their  rates 
to  and  from  the  points  of  interchange  with  the  Lake  Terminal.  To 
the  shipper  it  was  immaterial  whether  the  through  rate  was  pub- 
lished as  a  joint  rate  or  as  a  trunk  line  rate  with  provision  for 
absorption  of  the  terminal  road's  charges.  No  justification  is 
offered  as  to  the  reasonableness  of  the  aggregate  charges  during  the 
period  of  nonabsorption,  and  it  is  not  understood  that  defendants 
are  urging  that  the  adjustment  in  effect  before  and  since  that  period 
is  not  the  proper  one. 

In  Rates  in  Chicago  Switching  District,  34  I.  C.  C,  234,  we  said, 
at  page  242 : 

For  each  rate,  a  carrier  offers  and  obUgates  Itself  to  perforin  a  certain 
amount  of  service.  If  tlie  service  so  offered  and  for  a  long  time  performefl  in 
consideration  of  that  rate  includes  talcing  the  property  transported  from  a 
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given  point  and  delivering  it  at  a  given  point,  the  delivery  at  that  point  Is  In 
no  sense  a  "  free  service."  The  carrier  may  increase  the  rate  or  it  may  cur- 
tail the  service  performed  for  that  rate,  but  if  such  action  is  challenged  it 
must  bear  the  burden  of  showing  that  the  new  rate  or  service  is  reasonable 
and  free  from  unjust  discrimination. 

To  the  same  effect  are  Rates  on  Hay  to  Chicago^  34  I.  C.  C,  150, 
and  cases  cited ;  Black  cfe  White  River  Transportation  Co,  v.  M,  P.  Ry. 
Co.,  37  I.  C.  C,  244,  246 ;  Manure  from  Jersey  City,  N.  /.,  40  I.  C.  C, 
466,  469;  National  Poultry,  Butter  <&  Egg  Asso.  v.  B,  &  O.  S.  W. 
R.  R,  Co.,  43  I.  C.  C,  392,  397;  Switching  Absorptions,  47  I.  C.  C, 
583,  586;  Reconsignment  Case,  47  I.  C.  C,  590,  630;  and  Atlas  Port- 
land Cement  Co.  v.  N.  cfe  B.  R.  R.  Co.,  52  I.  C.  C,  387. 

We  said  in  National  Dock  cfe  Storage  Warehouse  Co.  v.  B.  <t  M. 

R.  R.,  38  I.  C.  C,  643,  at  page  650 : 

Any  increase  in  rates  resulting  from  such  discontinuance  must  be  Justified. 
Hates  on  Hay  to  Chicago^  34  I. CO.,  150.  So  far  as  the  shipping  public  is 
concerned  the  effect  of  a  sv^itchlng  absorption  is  to  establish  a  joint  rate;  the 
cancellation  of  an  absorption  is  the  withdrawal  of  a  Joint  rate,  leaving  ef- 
fective the  higher  aggregate  of  intermediate  rates.  Manufacturers  Railway 
Co.  V.  8t.  L.,  /.  M.  d  8.  Ry.  Co.,  21  I.  C.  C,  304.  In  such  a  case  both  the 
holding  out  and  the  withdrawal  of  the  lower  through  rate  arc  entirely  the 
act  of  one  of  the  carriers,  which  must  therefore  be  prepared  to  Justify  the 
increase  caused  by  the  withdrawaL 

And  in  Proportional  Rates  to  Ohio  River  Crossings,  43  I.  C.  C, 

458,  at  page  464,  we  said : 

When  an  important  and  long-standing  relation,  such  as  that  here  considered, 
is  sought  to  be  changed,  the  Justification  must  be  clear  and  convincing. 

Defendants  contend  that  the  claims  for  reparation  are  controlled 
by  the  decision  in  Manufacturers  Ry.  Co.  v.  United  States,  246  U.  S., 
457.  The  Manufacturers  Eailway  Company,  a  common  carrier  op- 
erating a  terminal  railroad  at  St.  Louis,  Mo.,  and  hereinafter  called 
the  railway,  together  with  certain  shippers  on  its  line,  including  the 
industry  controlling  the  railway,  brought  a  complaint  against  certain 
trunk  lines  in  which  it  was  alleged  in  substance  that  the  cancellatioii 
by  defendants  of  tariff  provisions  under  which  the  switching  charges 
of  the  railway  had  been  absorbed  amounted  to  a  refusal  longer  to 
continue  through  routes  and  joint  rates  theretofore  established;  that 
said  action  constituted  an  unlawful  discrimination  as  between  indus- 
tries and  shippers  on  that  road  and  other  industries  and  shippers  in 
St.  I^uis,  subjecting  the  former  to  undue  prejudice  and  giving  to  the 
latter  undue  preference;  and  that  the  concerted  action  of  the  trunk 
lines  was  the  result  of  a  conspiracy  in  violation  of  the  Sherman  anti- 
tiust  law.  On  the  point  of  particular  intei*est  here  the  Supreme 
Court  said,  at  page  479,  in  response  to  a  contention  that  the  cancella- 
tion of  the  absorption  tariffs  resulted  in  increased  rates  and  that  we 
erred  in  failing  to  require  their  restoration  in  the  absence  of  evidence 
sustaining  the  reasonableness  of  the  new  rates: 
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But  this  clause  of  section  15,  by  tlie  fair  Import  of  Its  terms,  imposes  upon 
the  csirrier  the  burden  of  provlnp  the  new  rate  to  be  Just  nn<l  reasonable,  only 
where  timt  question  Is  Involved  In  the  hearing;  It  does  not  call  for  proof  as  to 
matters  not  in  controversy.  As  the  O)mmission  pointed  out  in  its  several  re- 
ports ♦  ♦  ♦  the  complaint  was  not  directed  to  the  reasonableness  of  the 
separate  rates  either  of  the  Railway  (one  of  the  complainants)  or  of  the  trunk 
lines.  The  effort  was  to  require  the  reestabllshraent  of  the  former  absorptions 
on  the  ground  that  without  them  the  continued  practice  of  absorbing  the  charges 
of  the  Terminal  constituted  a  discrimination  as  against  shippers  on  the  line  of 
the  Railway. 

In  other  words,  the  issue  in  that  proceeding  was  essentially  one 
of  undue  prejudice,  while  in  the  present  case  the  reasonableness  of  the 
aggregate  through  charges  resulting  from  the  cancellation  of  the 
absorptions  is  also  brought  in  issue.  In  this  case  the  reasonableness 
of  the  aggregate  charges  "  is  involved  in  the  hearing  "  and  as  the 
holding  in  the  Manufacturers  Ry.  Co.  Case^  quoted  above,  was  based 
upon  the  fact  that  the  issue  of  reasonableness  was  not  presented, 
there  would  seem  to  be  no  basis  for  following  in  this  case  a  holding 
made  upon  different  issues. 

We  are  of  opinion  and  find  that  defendants  have  failed  to  justify 
the  increased  rates  in  so  far  as  they  resulted  in  transportation 
charges  exceeding  those  contemporaneously  in  effect  to  and  from 
trunk  line  points  in  the  Cleveland-Lorain  rate  district,  and  that 
the  aggregate  charges  applicable  during  the  period  of  nonabsorption 
were  unjust  and  unreasonable  and  unduly  prejudicial  to  the  extent 
indicated. 

In  Coal  Switching  Reparation  Cases  at  Chicago^  36  I.  C.  C,  226, 
we  said,  at  pages  236  and  237: 

The  act,  however,  Imposed  upon  defendants  the  burden  of  Justifying  th« 
Increased  rate.  Newport  Mining  Co,  v.  0.  d  N,  W.  Ry,  Co,,  33  I.  0.  C,  645; 
People's  Fuel  d  Supply  Co.  v.  G.  T,  W.  Ry.  Co.,  27  I.  O.  C,  24.    •    •    • 

This  provision  means  that  If  the  carrier  fails  to  Justify  the  increased  ra'te 
tJie  charges  collected  thereunder  are  unjust  and  unreasonable. 

We  have  uniformly  held  that  the  party  who  pays  an  unreasonable  rate  is 
damaged  In  an  amount  equal  to  the  difference  between  the  rate  paid  and  the 
rate  found  reasonable  by  us.  Nicola,  Stone  d  Myers  Co.  v.  L.  d  N.  R.  R.  Co,, 
14  I.  C.  C,  199-205;  Mountain  Ice  Co,  v.  D.,  L.  d  W.  R.  R.  Co.,  21  I.  O.  C, 
45 ;  In  re  Wool,  Hides,  and  Pelts,  25  I.  C.  0.,  675. 

To  the  same  effect  are  East  Jersey  R.  R.  <&  T.  Co.  v.  C.  R.  R.  Co. 
of  N.  e/.,  36  I.  C.  C,  146,  37  I.  C.  C,  357 ;  Poteau  Coal  and  Mercantile 
Co.  v.A.&S.  Ry.  Co.,  40  I.  C.  C,  459,  460,  461;  Traffic  Bureau  of 
Nashville  v.  L.  <&  N.  R.  R.  Co.,  43  I.  C.  C,  366,  374;  Fairmont 
Creamery  Co.  v.  A.,T.  dk  S.  F.  Ry.  Co.,  43  I.  C.  C,  515;  McOowan- 
Foshee  Lumber  Co.  v.  F.,  A.  <&  O.  R.  R.  Co.,  supra;  Oliver  ChiUed 
Plow  Works  V.  A^.  T.  C.  R.  R.  Co.,  45  I.  C.  C,  356;  Powell  River  Co. 
V.  M.  C.  R.  R.  Co.,  45  I.  C.  C,  482,  483 ;  Campbell  cfe  Cleaver  v.  St. 
L.  cfe  S.  F.  R.  R.  Co.,  47  I.  C.  C,  8 ;  Bryden  Horse  Shoe  Co.  v.  L.  cfe 
N.  E.  R.  R.  Co.,  53  I.  C.  C,  275. 
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We  are  of  opinion  and  find  that  complainants  made  shipments  as 
described  and  paid  and  bore  the  freight  charges  thereon  herein 
found  to  have  been  unreasonable  and  unduly  prejudicial;  that  they 
have  been  damaged  thereby  in  the  difference  between  the  transporta- 
tion charges  paid  and  those  that  would  have  accrued  at  the  district 
rates  herein  found  reasonable;  and  that  they  are  entitled  to  repara- 
tion with  interest. 

In  Southern  Pac.  Co.  v.  Damell'Taemer  Co.^  245  U.  S.,  631,  the 
Supreme  Court  said,  at  page  534 : 

But  here  the  plaintilTs  have  paid  cash  oat  of  pocket  that  shoald  not  have 
been  required  of  them,  and  there  is  no  question  as  to  the  amount  of  tlie  proxi- 
mate loss. 

The  exact  amount  of  reparation  due  can  not  be  determined  from 
the  record,  and  complainants  should  prepare  statements  showing  Uie 
details  of  the  shipments  in  accordance  with  rule  V  of  the  Rules  of 
Practice  and  submit  them  to  the  defendants,  for  verification.  Upon 
receipt  of  statements  so  prepared  and  verified  we  will  consider  the 
entry  of  orders  awarding  reparation. 

Any  order  for  reparation  in  this  proceeding  must,  of  course,  be 
directed  against  the  defendants  participating  in  the  transportation, 
including  the  Lake  Terminal.  In  view  of  the  affiliation  between  the 
latter  and  complainants  the  basis  of  participation  in  the  payment  of 
damages  is  of  public  interest  and  should  be  scrutinized. 

It  was  agreed  by  the  Lake  Terminal  and  the  trunk  lines  that  if 
reparation  should  be  awarded  on  the  basis  of  the  district  rates  the 
former  would  participate  in  the  payment  of  damages  to  the  extent 
that  its  charges  on  the  shipments  covered  by  the  claims  exceeded 
8  cents  per  ton,  net  or  gross  as  rated.  We  are  of  opinion  and  find 
that  this  absorption  of  the  Lake  Terminal's  charges  on  carload  ship- 
ments of  interstate  traffic  during  the  period  of  nonabsorption  to 
the  extent  of  8  cents  per  ton,  net  or  gross  as  rated,  but  not  to  exceed 
its  published  charges,  would  not  have  resulted  in  any  rebate  or 
unlawful  discrimination  in  favor  of  the  affiliated  industries. 

We  can  not  accept  the  Lake  Terminal's  estimates  for  1918  of 
11.853  cents  per  ton  as  representing  the  share  of  railway  operating 
expenses  and  taxes  attributable  to  each  ton  of  interchange  freight, 
and  of  1.709  cents  per  ton  as  representing  the  proportionate  charge 
on  interchange  traffic  necessary  to  yield  a  return  of  6  per  cent  upon 
that  portion  of  the  value  of  the  railroad  property  allocated  to  such 
traffic,  making  a  total  of  18.562  cents  per  ton. 

Railway  operating  expenses  were  $1,022,716.30  and  taxes  $63,678.09 
for  1918,  a  total  of  $1,086,393.39.  Of  this  total,  $683,286.79,  or  ap- 
proximately 63  per  cent,  has  been  allocated  to  interchange  traffic 
and  $403,106.60  to  local  traffic  The  proportion  of  taxes  so  charged 
exceeds  82  per  cent    The  basis  for  this  is  not  entirely  dear. 
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Of  the  total  number  of  engine-hours  in  1918,  47.29  per  cent  were 
devoted  to  interchange  service  and  52.71  per  cent  to  local  switching. 
If  the  total  railway  operating  expenses  and  taxes  are  divided  in  the 
proportions  thus  indicated,  $513,755.43  would  be  assigned  to  inter- 
change and  $572,637.96  to  local  traffic. 

In  its  various  computations  the  Lake  Terminal  has  apparently 
made  two  broad  groups,  viz.,  interchange  traffic  and  local  traffic. 
The  railway  operating  expenses  and  taxes  allocated  to  the  former 
were  charged  against  5,764,716  tons  of  interchange  freight.  The 
derivation  of  this  figure  is  not  clear.  One  exhibit  of  the  Lake  Ter- 
minal shows  122,008  "  cars  interchanged  "  in  1918.  lii  the  analysis, 
supra^  of  its  traffic  for  that  year  the  total  number  of  cars  in  items 
(a),  (c),  (d),  (k),  and  (1)  checks  with  this  figure.  The  aggregate 
tonnage  for  those  items  is  6,373,331  tons.  If  the  $513,755.43  of  ex- 
penses assigned  to  interchange  traffic  are  charged  against  this  ton- 
nage, the  cost  of  service  would  come  to  8.061  cents  per  ton,  instead  of 
11.853  cents  as  claimed. 

But  even  this  reduced  figure  could  not  be  accepted  as  correct.  The 
cost  of  interchange  traffic  has  been  computed  by  the  Lake  Terminal 
on  the  basis  of  122,008  cars,  and  of  local  switching  on  the  basis  of 
160,273  curs,  a  total  of  282,281  cars.  The  analysis  of  traffic,  supra^ 
shows  that  324,966  loaded  freight  cars  were  handled,  in  addition  to 
some  passenger  cars.  In  other  words,  the  railway  operating  ex- 
penses and  taxes  have  been  charged  to  282,281  cars,  ignoring  42,685 
loaded  freight  cars  and  some  passenger  traffic.  Apparently  the  cars 
to  which  no  expense  is  charged  are  the  42,167  under  item  (j)  and 
518  under  item  (m)  of  the  analysis,  supra. 

So  far  as  the  return  at  6  per  cent  on  the  value  of  the  property  used 
in  and  allocated  to  interchange  traffic  is  concerned,  little  need  be 
said.  The  basis  for  the  allocation  is  not  clear  and  apparently  the 
value  of  all  property  except  "value  of  equipment  used  in  local 
switching "  has  been  charged  to  the  interchange  traffic.  The  distri- 
bution of  this  return  over  6,373,331  tons  instead  of  over  5,764,716  tons 
would  somewhat  reduce  the  amount  per  ton.  Moreover,  the  return 
is  based  upon  $1,880,183.59,  a  greater  valuation  than  the  $1,740,886.68 
claimed  as  of  December  31,  1918. 

Apparently  no  attempt  has  been  made  to  segregate  the  railway 
operating  expenses,  taxes,  or  value  of  property  attributable  to  or 
used  in  interstate  commerce  from  those  properly  chargeable  to  intra- 
state commerce.  The  data  submitted  are  not  sufficient  to  enable  us 
to  make  a  more  extended  analysis,  but  the  foregoing  indicates  the 
infirmities  of  the  showing  made. 

Before  passing  from  the  subject,  it  should  be  noted  that  the  Lake 
Terminal  estimates  the  cost  of  local  switching  for  1918  as  $2,515 
per  car,  based  upon  160,273  cars,  apparently  those  in  items  (e)  and 
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(g)  of  the  analysis,  supra,  upon  which  $3  per  car  was  charged.  The 
record  does  not  disclose  how  much  less  cost  attaches  to  the  service 
rendered  in  reswitching  and  in  handling  less-than-carload  traffic,  for 
which  the  respective  charges  are  $1.50  per  car  and  8  cents  per  ton, 
minimum  $1  per  car.  In  seeking  a  means  to  increase  earnings  the 
Lake  Terminal  should  ascertain  whether  or  not  these  classes  of  serv- 
ice are  bearing  their  fair  share  of  its  expenses  without  undue  burden 
upon  interstate  commerce. 

Upon  consideration  of  all  facts  of  record  we  are  of  opinion  and 
find  that  for  the  future  an  absorption  of  10  cents  per  ton,  net  or 
gross  as  ratell,  not  to  exceed  the  published  charges  of  the  Lake 
Terminal  and  provided  by  appropriate  tariffs,  or  a  division  out  of 
the  district  rates  in  that  amount  accruing  to  the  Lake  Terminal, 
\^ould  not  be  unreasonable  or  result  in  a  rebate  or  unlawful  dis- 
crimination in  favor  of  the  affiliated  industries. 

There  remains  for  consideration  the  claim  of  the  Lake  Terminal 
for  reparation  from  the  trunk  line  carriers  to  the  extent  of  the  dif- 
ference between  the  divisions  or  absorptions  paid  to  it  since  March 
15, 1917,  and  the  amounts  which  we  may  find  just  and  reasonable. 

The  trunk  lines  say  that  during  federal  control  they  have  had 
nothing  to  do  with  the  amount  of  the  absorption.  From  March  15 
to  December  31,  1917,  the  Lake  Terminal  maintained  a  published 
tariff  charge  of  8  cents  per  ton.  The  full  amount  of  this  charge 
was  absorbed  under  a  stipulation  between  the  Lake  Terminal  and 
the  trunk  lines,  which  is  of  record.  The  trunk  lines  contend  that 
they  could  not  legally  pay  more  than  the  published  amount.  We 
are  of  opinion  and  find  that  no  basis  has  been  shown  for  an  award 
of  repi^ration  to  the  Lake  Terminal.  Manufacturers  Railway  Co.  v. 
St.  Z.,  /.  M.  &  S.  Ry.  Co.,  28  L  C.  C,  93,  108 ;  East  Jersey  R.  R.  <6 
T.  Co.  V.  C.  R.  R.  Co.  of  N.  J.,  86  I.  C.  C,  146,  160;  and  Manu- 
facturers  Ry.  Co.  v.  United  States,  246  U.  S.,  457,'  488. 

On  brief  the  Lake  Terminal  asks  an  order  requiring  the  Director 
General  and  the  trunk  lines  to  readjust  their  per  diem  reclaim  ar- 
rangements with  it  so  as  to  result  in  neither  profit  nor  loss  to  it. 
This  issue  is  not  raised  by  the  pleadings  and,  aside  from  that,  tlie 
record  does  not  show  what  would  have  been  the  results  under  dif- 
ferent plans,  and  the  argument  and  briefs  do  not  deal  with  the  legal 
phases  of  the  matter.    It  can  not  be  disposed  of  here. 

No  order  is  necessary  at  this  stage. 

WooLLEY,  Commissioner,  dissents. 

Eastman,  Commissioner,  dissents  and  will  later  file  n  separate 

report.* 

■     — — ^— ^— — ^— ^^■^^—^■^^»— — ^i»^^»— ^— ^— ■  «  ^-^—^  ——^—^1^^— 
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No.  10401. 
NATIONAL  FIREPROOFING  COMPANY 

V. 

DIRECTOR  GENERAL,  HOCKING  VALLEY  RAILWAY 

COMPANY,  ET  AL. 


Submitted  June  4,  1919,    Decided  December  SO,  1919. 


Present  intrastate  rate,  initiated  by  Director  General  of  Railroads,  of  $2.10 
per  ton  on  coal,  in  carloads,  from  Nelsonvllle,  Ohio,  to  Aultman,  Ohio, 
found  to  be  unreasonable.  Reasonable  maximum  rate  of  $1.60  per  ton 
prescribed. 

Gallagher,  Kohlsaat  <£  Rinaker  and  E,  B.  Wilkinson  for  com- 
plainant. 

Wilson  c&  Rector  and  W.  A.  Parker  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 
By  Division  3 : 

The  complainant  is  a  corporation  engaged  in  the  manufacture  of 
clay  products,  with  a  plant  at  Aultman,  Ohio.  By  complaint,  filed 
January  11,  1919,  as  amended,  it  alleges  that  the  rates  charged  for 
the  intrastate  movement  of  numerous  carloads  of  coal  shipped  sub- 
sequent to  January  1,  1917,  from  Nelsonville,  Ohio,  at  which  point 
it  owns  coal  deposits,  to  Aultman  were,  and  that  the  present  rate  is, 
unreasonable,  unjustly  discriminatory,  and  unduly  prejudicial.  Rep- 
aration is  asked  and  the  establishment  of  a  joint  rate  not  to  exceed 
the  rate  contemporaneously  in. effect  from  Haydenville,  Ohio,  to 
Aultman.    Rates  will  be  stated  in  amounts  per  net  ton. 

Our  jurisdiction  over  the  rates  assailed  attaches  only  to  those  in 
effect  on  and  after  June  25,  1918,  the  date  upon  which  the  present 
rates  were  initiated  by  the  President  through  the  Director  General 
of  Railroads  by  his  General  Order  No.  28,  The  evidence  fails  to  dis- 
close any  shipments  since  June  24,  1918.  The  intrastate  rates  legally 
applicable  to  shipments  moving  prior  to  that  date  and  complainant's 
prayer  for  reparation  based  thereon  are  beyond  our  jurisdiction,  and 
will  not  be  considered. 

Nelsonville  is  5.6  miles  southeast  of  Haydenville.  Both  are  local 
stations  on  the  Hocking  Valley  Railway,  situated  in  what  is  known 
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as  tlie  Hocking  (oal  field.  There  were  and  are  no  joint  rates  on 
coal  from  any  point  in  the  Hocking  field,  except  Haydenyille,  to 
Aultman,  a  local  station  on  the  Baltimore  &  Ohio  Railroad  between 
Akron  and  Canton,  Ohio,  270.2  miles  from  Nelsonville  by  way  of 
the  Hocking  Valley  to  Columbus,  Ohio,  and  the  Baltimore  &  Ohio 
beyond,  the  route  traversed  by  complainant's  shipments.  The  short- 
line  distance  is  170.2  miles  by  way  of  Lancaster,  Ohio,  the  Pennsyl- 
vania lines  to  Valley  Junction,  Ohio,  and  the  Baltimore  &  Ohio  to 
destination.  Defendants  say  that  this  route  is  impractical,  involv- 
ing a  number  of  local  hauls  and  transfers,  and  that  the  shortest 
practical  route  is  by  the  Pennsylvania  lines  from  Columbus  to 
Akron,  and  thence  by  the  Baltimore  &  Ohio,  a  distance  of  214  miles. 

Effective  June  25,  1918,  the  Director  General  of  Railroads  in- 
creased the  joint  rate  from  Haydenville  to  Aultman,  which  applied 
only  by  way  of  the  Hocking  Valley  to  Columbus  and  the  Baltimore 
&  Ohio  beyond,  from  $1.15  to  $1.50.  The  rate  Nelsonville  to  Ault- 
man is  made  upon  the  combination  on  Haydenville.  The  local  to 
Haydenville  was  40  cents  prior  to  June  25,  1918,  and  on  that  date 
was  increased  to  60  cents,  which,  added  to  the  $1.50  rate  from  Hay- 
denville, resulted  in  a  combination  from  Nelsonville  of  $2.10,  the 
present  rate. 

Complainant  contends  that  as  Nelsonville  and  Haydenville  are 
both  in  the  Hocking  field  from  which  ordinarily  group  rates  apply, 
the  rate  to  Aultman  from  Nelsonville  ought  not  to  exceed  that  from 
Haydenville.  The  present  rate  from  Nelsonville  to  Aultman,  if  ap- 
plied via  the  Pennsylvania  lines  to  Akron  and  the  Baltimore  &  Ohio 
beyond,  would  yield  9.81  mills  per  ton-mile.  A  rate  of  $1.50  would 
yield  7.01  mills.  Complainant  showed  that  the  $1.50  group  rate  ap- 
plies from  the  Hocking  field,  including  the  Shawnee  and  Crooks- 
ville  districts  served  by  the  Baltimore  &  Ohio,  to  Aultman  for  an 
average  distance  greater  than  that  from  Nelsonville ;  that  it  applies 
to  Akron  and  Canton,  and  to  various  other  points  in  the  same  vi- 
cinity such  as  South  Akron,  Barberton,  Massillon,  and  Cuyahoga 
Falls,  Ohio;  that  it  also  applies  from  the  Hocking  field  to  other 
points,  including  Cleveland,  Elyria,  and  Lorain,  Ohio,  for  distances 
ranging  from  174.7  to  273  miles;  and  that  the  same  rate  applies  to 
those  points  from  the  Jackson  and  Pomeroy-Rutland,  Ohio,  coal 
fields,  which  are  south  of  the  Hocking  field.  It  also  cited  rates  on 
coal  from  the  Jackson  and  Pomeroy-Rutland  fields  to  points  in  Mich- 
igan, Ohio,  Indiana,  and  Illinois,  which  ranged  from  $1.50  to  $2.40 
for  distances  of  from  218  miles  to  498  miles. 

The  witness  for  the  Hocking  Valley  asserts  that  while  this  carrier 
participates  in  group  rates  of  $1.50  from  the  Hocking,  Pomeroy-Rut- 
land, and  Jackson  fields  to  Akron,  Canton,  and  Cleveland  and  other 
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points  in  northeastern  Ohio,  these  rates  apply  only  over  the  direct 
routes  to  those  points  and  points  intermediate ;  that  it  has  never  met 
these  rates  in  connection  with  the  Baltimore  &  Ohio  because  of  its 
circuitous  route;  that  the  latter  carrier  publishes  no  rates  from  t!.e 
southern  Ohio  coal  fields  to  any  of  these  points  except  from  the  mines 
on  its  own  line  in  the  Shawnee  and  Crooksville  district  of  the  Hock- 
ing field  to  meet  rates  over  short-line  routes  from  the  Hocking  field ; 
that  the  joint  rate  from  Haydenville  to  Aultman  constitutes  a  distinct 
departure  from  the  prevailing  practice,  having  been  established  in 
1908  as  a  concession  to  this  complainant  to  permit  it  to  transport  to 
its  plant  at  Aultman  the  occasional  excess  of  coal  obtained  by  it  from 
its  mine  at  Haydenville  and  not  consumed  in  its  plants  there ;  that 
prior  to  complainant's  shipments  in  1917  there  had  been  no  move- 
ment from  Nelsonville  and  no  application  for  a  joint  rate  from  that 
point;  and  that  further  movement  is  doubtful  in  view  of  the  fact 
that  the  natural  and  logical  source  of  complainant's  supply  is  east- 
ern Ohio,  which  witness  for  complainant  concedes  to  be  the  primary 
source  of  its  supply,  and  the  Pittsburgh  district,  from  which  the 
distances  are  shorter  and  the  rates  lower.  Complainant  insists  that 
it  is  entitled  to  a  reasonable  rate  upon  which  to  move  its  coal  from 
Nelsonville  to  Aultman  whenever  it  may  be  desirable  to  do  so.  The 
defendants  do  not  attempt  to  defend  the  $2.10  rate  from  Nelscmvillc. 
It  appears  that  they  are  and  have  been  for  some  time  willing  to  estab- 
lish a  rate  of  $1.60  over  the  route  of  movement,  provided  the  com- 
plainant would  agree  that  the  Haydenville  rate  be  increased  to  that 
amount,  but  complainant  has  always  refused.  Defendants  cited  rates 
of  $1.60  from  the  Hocking  field  to  points  on  the  Erie  Railroad 
east  of  Akron  to  and  including  Ravenna,  Ohio,  for  an  average  dis- 
tance of  212  miles,  and  rates  of  $1.50  from  the  Hocking  field  to 
representative  points  in  Toledo  territory  for  distances  ranging  from 
149  to  192.7  miles. 

We  find  that  the  rate  assailed  is  and  for  the  future  will  be  unreason- 
able to  the  extent  that  it  exceeds  or  may  exceed  $1.60  per  net  ton  via 
the  route  of  movement.  On  the  record  made  we  may  not  rec|uire 
the  establishment  of  this  or  any  other  rate  over  the  more  direct  route 
from  Nelsonville  to  Aultman  via  the  Hocking  Valley  to  Columbus, 
the  Pennsylvania  lines  from  Columbus  to  Akron,  and  thence  by  the 
Baltimore  &  Ohio;  but,  if  the  Director  General  elects  to  apply  the 
rate  of  $1.50  over  this  route,  application  may  be  made  for  cancel- 
lation of  our  order. 

An  appropriate  order  will  be  entered. 
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No.  10535. 
NORTHERN  GRAIN  &  WAREHOUSE  COMPANY 

V. 

DIRECTOR  GENERAL,  NORTHERN  PACIFIC   RAILWAY 

COMPANY,  ET  AL. 


Submitted  July  7,  1919,    Decided  December  10,  1919. 


Following  Northern  Grain  d  Warehouse  Co.  v.  O.  T.  Ry.  Co.,  55  I.  C.  C,  101, 
defendants'  tariff  provision  resulting  in  increjised  charges  on  wheat,  in 
carloads,  in  cars  of  less  than  80,000-pounds  capacity  furnished  at  carrter's 
convenience,  from  Culver,  Oreg.,  to  Chicago,  111.,  found  not  Justified. 
Reparation  awarded. 

A.  J.  Parrington  for  complainant. 
Charles  A.  Tlart  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Woolley,  and  Eastman. 

By  Division  3 : 

Complainant,  a  corporation  engaged  in  the  grain  business  at  Port- 
land, Oreg.,  by  complaint  seasonably  filed  alleges  that  the  charges 
collected  on  a  carload  of  bulk  wheat  shipped  in  January,  1917,  from 
Culver,  Oreg.,  to  Chicago,  TU.,  were  unreasonable,  and  asks  repara- 
tion.   Rates  are  stated  in  cents  per  100  pounds. 

The  shipment,  weighing  42,410  pounds,  moved  from  Culver  to  Chi- 
cago on  January  15,  1917,  over  the  lines  of  the  Oregon- Washington 
Railroad  &  Navigation  Company,  and  Oregon  Short  Line,  Union 
Pacific,  and  Chicago  &  North  Western  railroads.  Charges  were 
collected  at  the  rate  of  65  cents  applicable  to  shipments  moving  in 
curs  of  40,000  pounds  marked  capacity,  the  size  of  the  car  used.  Com- 
plainant insists  that  this  car  was  furnished  in  lieu  of  a  car  of  80,000 
pounds  capacity  ordered  by  it.  The  bill  of  lading  and  freight  bill 
bear  notation  that  the  car  used  w^as  furnished  at  the  carrier's  con- 
venience in  lieu  of  an  80,000-pound  capacity  car  ordered. 

In  the  tariff  naming  the  65-cent  rate  defendants  also  published  for 

alternative  application  a  rate  of  50  cents  from  and  to  the  same 

points,  subject  to  a  minimum  weight  of  80,000  pounds,  except  that 

when  cai's  of  less  than  80,000-pounds  capacity  are  furnished,  the 

mininuini  carload  weight  will  be  the  marked  weight  capacity  of  the 

car  used,  but  not  less  than  G0,000  pounds. 
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The  lowest  per-car  charge  under  this  rate  and  rule  was  $300. 
Complainant  does  not  attack  the  measure  of  the  rate  charged  or  the 
minimum  applicable  thereto,  its  sole  contention  being  that  the  pro- 
vision above  referred  to  which  fixes  the  minimum  weight  in  connec- 
tion with  the  50-cent  rate  at  not  less  than  60,000  pounds,  in  cases 
where  the  carrier  furnishes  a  car  of  less  capacity,  is  unreasonable. 
Apparently  complainant  was  prepared  to  load  80,000  pounds.  It 
contends  that  as  the  smaller  car  was  furnished  for  the  carrier's  con- 
venience, it  ought  not  to  be  deprived  of  the  benefit  of  the  lower  rate 
which  would  have  been  available  if  a  car  of  the  size  ordered  had  been 
furnished.  Reparation  is  accordingly  asked  on  the  basis  of  a  rate 
of  50  cents  and  the  actual  weight  of  the  shipment. 

Prior  to  February  22,  1916,  the  defendant's  tariff  provided  in  con- 
nection with  the  50-cent  rate  a  minimum  of  80,000  pounds,  except 
that,  when  cars  were  loaded  to  capacity,  actual  weight  would  govern, 
but  in  no  case  less  than  77,000  pounds.  On  that  date  the  limitation 
was  removed,  so  that  if  the  carrier  was  unable  to  furnish  an  80,000- 
pound  car,  the  minimum  in.  connection  with  the  50-cent  rate  was  the 
marked  capacity  of  the  car  furnished.  The  present  provision  became 
effective  November  20,  1916.  Complainant  urges  that  the  provision 
in  effect  between  February  22  and  November  20,  1916,  would  be  rea- 
sonable and  proper  for  the  future. 

The  establishment  of  the  60,000-pound  limitation  on  November 
20,  1916,  resulted  in  increased  charges  which  the  defendants  have  the 
burden  of  justifying.  For  the  defendants  it  is  insisted  that  the  car 
used  was  ordered  by  complainant  for  the  shipment.  Their  testi- 
mony in  support  of  this,  however,  is  insufficient  to  rebut  the  pre- 
sumption that  the  notations  on  the  bill  of  lading  and  freight  bill 
are  correct.  Defendants  also  offered  testimony  intended  to  show  that 
the  provision  complained  of  is  not  unreasonable.  This  testimony  i^ 
substantially  similar  to  that  offered  in  Northern  Grain  <&  Warehouse 
Co.  V.  O.  T,  Ry.  Co.^  55  I.  C.  C,  101,  which  involved  the  reasonable- 
ness of  a  tariff  provision  substantially  similar  to  the  one  here  in 
question.  In  that  case  we  found  that  the  defendants  had  not  justi- 
fied the  increased  charges  resulting  from  the  establishment  of  this 
tariff  provision  and  awarded  reparation  accordingly. 

Following  the  case  cited  and  upon  the  record  herein  we  find  that 
the  defendants  have  not  justified  the  increased  charges  resulting  from 
the  establishment  of  the  tariff  provision  here  in  question  and  that 
its  application  in  connection  with  the  transportation  of  wheat,  in 
carloads,  from  Culver  to  Chicago  was  unreasonable  to  the  extent 
that  it  provided  for  the  assessing  of  charges  on  shipments  in  cars  of 
less  than  80,000-pounds  capacity,  furnished  for  the  carrier's  con- 
venience, in  excess  of  those  that  would  have  accrued  upon  the  marked 
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capacity  of  the  car  used,  and  that  for  the  future,  so  long  as  defend- 
ants maintain  a  flat  minimum  applicable  in  connection  with  a  rate 
on  this  traffic  from  and  to  these  points,  it  will  be  unreasonable  to  pro- 
vide for  the  assessing  of  charges  on  shipments  in  cars  furnished  for 
the  carrier's  convenience  of  a  capacity  less  than  the  minimum,  in 
excess  of  those  that  would  accrue  upon  the  marked  capacity  of  the 
car  used.  We  further  find  that  complainant  made  the  shipment  as 
described  and  paid  and  bore  the  charges  thereon;  that  it  has  been 
damaged  to  the  extent  that  the  charges  paid  exceeded  those  that 
would  have  accrued  if  the  rule  herein  found  reasonable  had  been  in 
effect,  and  that  it  is  entitled  to  reparation  in  the  sum  of  $63.62,  with 
interest.    An  appropriate  order  will  be  entered. 
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No.  10133. 

GALLATIN  COAL  &  COKE  COMPANY 

V. 

LOUISVILLE   &  NASHVILLE   EAILEOAD   COMPANY, 

DIEECTOR  GENERAL,  ET  AL. 


Submitted  October  9,  1919,    Decided  November  20,  1919. 


Defendants'  practices  with  respect  to  furnishing  coal  cars  and  transportation 
facilities  not  shown  to  be  unduly  prejudicial  to  complainant,  served  singly 
by  the  Louisville  &  Nashville,  or  unduly  preferential  to  a  neighboring  com- 
peting mine  served  by  the  Louisville  &  Nashville  and  the  Cleveland,  Cin- 
cinnati, Chicago  &  St.  Louis  railways  under  a  Joint  trackage  arrangement. 

R.  W.  Ropiequet  for  complainant. 

C.  P.  Stewart^  W,  A.  NortJicutt^  and  R,  'Walton  Moore  for  all  de- 
fendants. 

Eeport  of  the  Commission. 

Division  1,  Commissioners  McChord,  Meter,  and  Aitchison. 

The  complainant  operates  a  bituminous  coal  mine  at  Equality,  111., 
8.22  miles  south  of  Eldorado,  111.,  on  the  Shawneetown  branch  of 
tlie  Louisville  &  Nashville  Eailroad.  Situated  2.4  miles  south  of 
Eldorado,  at  Grayson,  111.,  on  the  same  branch  line,  is  a  similar  mine 
operated  by  the  Big  Creek  Colliery  Company,  hereafter  styled  the 
Grayson  mine.  At  Eldorado  the  tracks  of  the  Louisville  &  Nash- 
ville cross  and  connect  with  those  of  the  Cleveland,  Cincinnati,  Chi- 
cago &  St.  Louis  Eailway,  hereafter  called  the  Big  Four.  Under  a 
joint  trackage  agreement  the  Big  Four  has,  for  about  12  years,  oper- 
ated over  the  rails  of  the  Louisville  &  Nashville  from  Eldorado  to 
Grayson  for  the  purpose  of  serving  the  mine  at  that  point.  The 
Grayson  mine  has  access  to  the  car  supply  of  both  lines,  whereas 
complainant  depends  on  the  Louisville  &  Nashville  alone  for  its 
equipment.  It  is  alleged  in  the  complaint  that  the  arrangement 
which  operates  to  constitute  the  Grayson  mine  a  joint-line  mine,  mak- 
ing available  to  it  the  car  supply  and  transportation  facilities  of  both 
carriers,  while  denying  to  complainant  like  treatment,  results  in 
undue  prejudice  to  complainant  and  undue  preference  to  the  Gray- 
son muie,  which  we  are  asked  to  remove. 

In  In  re  Irregularities  in  Mine  Ratings^  25  I.  C.  C,  286,  we  held 
that  a  mine  served  by  two  carriers  should  have  its  full  rating  on  days 
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when  it  orders  cars  from  one  carrier  only,  and  when  ordering  from 
both  carriers,  its  rating  by  each  of  the  carriers  should  not  exceed  75 
per  cent  of  its  full  rating,  thus  giving  it  a  maximum  of  150  per  cent 
of  its  rating  on  such  days. 

The  complainant's  mine  being  purely  local  to  the  Louisville  & 
Nashville  was  accorded  its  full  rating  as  a  one-line  mine.  On  Oc- 
tober 10, 1918,  rules  prescribed  by  the  Director  General  of  Railroads 
provided  a  formula  for  the  rating  of  mines  and  the  distribution  of 
cars  by  which  all  mines,  whether  singly  or  jointly  served,  received 
equal  consideration.  Since  that  date,  and  for  four  months  prior 
thereto,  complainant's  mine  has  been  rated  at  750  tons  per  day, 
equivalent  to  15  cars.  The  rating  of  the  Grayson  mine  has  been  1,250 
tons,  or  25  cars  per  day.  It  appears  that  complainant  received  a 
greater  percentage  of  empty  equipment  in  proportion  to  the  cars 
ordered  than  did  the  Grayson  mine,  for  it  is  shown  that  during  the 
six  months  prior  to  the  hearing  complainant  ordered  2,359  cars  and 
was  furnished  1,988  cars,  the  percentage  being  84.3.  Its  competitor 
ordered  3,150  cars  and  received  2,618,  or  83.1  per  cent.  Defendants 
assert  that  the  distribution  of  cars  as  between  these  mines  has  been 
strictly  in  accordance  with  the  prevailing  rules.  The  record  shows 
that  complainant's  grievance  with  respect  to  its  relative  rating  and 
percentage  of  car  supply,  while  apparently  without  merit  prior  to 
October  10, 1918,  is  certainly  at  the  present  time  unfounded. 

The  remaining  allegation,  somewhat  indefinite  in  scope,  accuses 
defendants  of  unduly  preferring  the  Grayson  mine  in  according  it 
**  transportation  facilities  "  which  are  denied  to  complainant. 

Under  the  trackage  agreement,  the  Louisville  &  Nashville  extends 
to  the  Big  Four  the  use  of  its  rails  from  Eldorado  to  Grayson  upon 
payment  of  a  trackage  charge,  together  with  a  proportion  of  the  ex- 
penses of  operation  and  maintenance  and  taxes,  based  on  the  total 
number  of  coal  cars  handled  by  both  roads  to  and  from  Grayson. 
By  agreement,  the  Big  Creek  Colliery  Company  obligated  itself  to 
reimburse  the  Big  Four  to  the  extent  of  all  moneys  paid  by  it  to  the 
Louisville  &  Nashville  for  the  trackage  rights.  .With  respect  to  its 
allegation  that  the  Grayson  mine  is  given  an  advantage  by 
preferential  transportation  facilities,  complainant  contends  that  its 
competitor  by  virtue  of  its  additional  channel  of  transportation  has 
access  to  the  territory  served  by  the  Big  Four  and  its  connections 
for  the  disposition  of  coal;  that  a  greater  operating  efficiency  is 
thereby  obtained  resulting  in  an  advantage  to  the  Grayson  mine  in 
its  ability  to  keep  miners  in  regular  employment  and  minimize  the 
cost  of  production ;  and  that  its  restriction  to  the  car  supply  of  one 
carrier  substantially  confines  the  sale  of  railroad  fuel  to  that  road. 
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Complainant  claims  to  have  suffered  from  labor  shortage  which  is 
attributed  to  its  inability  to  maintain  a  complete  operating  organiza- 
tion in  face  of  the  preference  to  its  competitor ;  and  that  its  volume 
of  production  has  been  materially  reduced  with  a  corresponding  in- 
crease in  the  unit  cost  of  production.  It  is  asserted  that  these  condi- 
tions continue  to  prevail  despite  the  modification  of  defendants' 
rules  for  ratings  and  car  distribution. 

Complainant's  reference  to  the  variance  in  freight  rates  from 
Equality  and  Grayson  to  certain  territories  incidental  to  the  issue 
of  preference  to  the  Grayson  mine  in  its  status  as  a  joint-line  mine. 
No  testimony  was  introduced  by  the  complainant  to  show  that  its 
rates  were  unreasonable  or  unduly  prejudicial. 

In  1907  the  operators  of  the  Grayson  mine,  predecessors  of  the 
Big  Creek  Colliery  Company,  seeking  an  additional  outlet  for  their 
coal,  contemplated  the  construction  of  a  private  spur  track  to  connect 
with  the  Big  Four  at  Eldorado.  Through  negotiations  with  de- 
fendants the  owners  of  the  mine  obtained  their  objective  by  payment 
to  the  Big  Four  of  stipulated  charges,  previously  described,  thus 
avoiding  the  expense  of  building  their  own  line.  The  present  opera- 
tors of  the  Grayson  mine,  by  agreement,  continued  the  same  arrange- 
ment. 

In  several  decisions,  cited  by  complainant,  we  have  denounced 
rates  and  practices  of  carriers  which  create  unlawful  prejudices  and 
preferences  to  shippers  through  the  operation  of  trackage  arrange- 
ments, among  them  being  Huerfano  Coal  Co,  v.  C.  <&  S.  E.  R.  R.y  41 
I.  C.  C,  657.  A  review  of  those  cases  is  not  convincing  that  the  com- 
plainant in  this  case  has  been  or  is  unfairly  treated,  for  they  deal 
only  with  questions  of  car  supply  and  freight  rates.  Defendants'  car 
distribution  to  complainant  has  been  equitably  and  properly  con- 
ducted and,  as  stated,  the  rates  are  not  in  issue.  That  the  Grayson 
mine  was  not  preferentially  enabled  to  operate  with  superior  effi- 
ciency is  evidenced  by  the  fact  that  it  was  furnished,  during  the  six 
months  prior  to  the  hearing,  2,618  cars  and  shipped  1,828,  a  ratio  of 
69.8  per  cent,  whereas  complainant  received  1,988  cars  and  shipped 
1,495,  a  percentage  of  75.2.  The  conspicuous  difference  between  the 
number  of  cars  furnished  and  the  number  shipped  is  explained  as  due 
to  the  custom  of  counting  cars  left  over  empty  or  partly  loaded  from 
one  day  as  equivalent  to  that  many  cars  furnished  on  the  succeeding 
day. 

Unquestionably,  carriers  may  not  through  trackage  arrangements 
extend  preferential  treatment  to  one  shipper  to  the  prejudice  of  an- 
other, or  continue  such  an  arrangement  if  it  develops  into  an  undue 
advantage  to  a  favored  shipper.  Transportation  by  the  Big  Four 
of  coal  from  the  Grayson  mine  to  Eldorado  over  Louisville  &  Nash- 
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ville  rails,  in  substitution  for  the  proposed  private  spur  track,  can 
not  be  condemned  unless  accompanied  by  consequences,  actual  or 
potential,  which  unduly  prejudice  complainant. 

McChord,  Commissioner: 

In  this  case  the  examiner  proposed  a  report  which  was  issued  and 
served  upon  the  parties  appearing  at  the  hearing  which  is,  with 
certain  minor  modifications  made  by  us,  the  foregoing.  The  com- 
plainant filed  exceptions  to  the  report  as  proposed,  and  argument  was 
had  thereon.  We  have  carefully  considered  all  the  facts  of  record 
and  adopt  the  foregoing  statement  of  the  facts  proposed  by  the  ex- 
aminer, as  modified  by  us,  as  our  own. 

We  are  unable  to  find  from  the  record  that  any  discrimination 
arises  out  of  the  trackage  agreement  referred  to,  with  respect  to  the 
distribution  of  cars,  which  is  the  gravamen  of  this  complaint.  How- 
ever, the  decision  reached  in  this  case  is  not  to  be  construed  as  in- 
dicating our  approval  of  this  agreement.  There  was  an  intimation  in 
the  record  that  the  rate-discrimination  feature  would  be  presented  to 
us  in  another  proceeding  and  in  that  event  will  be  considered  by  us 
on  the  record  then  made. 

We  find  from  all  of  the  facts  and  circumstances  of  record  that  no 
undue  or  unreasonable  preference  was  shown  the  Grayson  mine 
within  the  issues  reached,  or  any  undue  or  unreasonable  prejudice 
or  disadvantage  to  the  complainant. 

An  order  dismissing  the  complaint  will  therefore  be  entered. 
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Minimum  weight  of  15,000  pounds  applicable  on  strawberries  in  carloads  from 
points  in  Delaware,  Maryland,  and  Virginia,  to  points  in  New  England, 
found  not  unreasonable,  but  unduly  prejudicial  in  favor  of  Philadelphia, 
Pittsburgh,  and  New  York.  Complainant  not  shown  to  have  been  damaged 
thereby.    Reparation  denied. 

Hooper  S.  Miles  and  Thomas  H.  Lewis^  jr.^  for  complainants. 
Henry  Wolf  Bikle  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Aitchison,  and  Eastman. 

By  Division  3: 

Complainants,  dealers  in  strawberries  in  Maryland,  Delaware, 
Virginia,  and  Massachusetts,  by  complaint  filed  September  6,  1918, 
allege  that  the  minimum  weight  of  15,000  pounds  applied  by  the 
defendants  on  shipments  of  strawberries,  in  carloads,  during  the 
years  1917  and  1918,  from  points  in  Delaware  and  the  eastern  shore 
of  Virginia  and  Maryland  to  New  England  destinations,  was  un- 
reasonable, unduly  prejudicial,  and  unjustly  discriminatory  in  favor 
of  other  markets  in  trunk  line  territory,  principally  Philadelphia 
anu  Pittsburgh,  Pa.,  and  New  York,  N.  Y.,  and  against  points  in 
New  England.  It  is  also  alleged  that  15,000  pounds  of  strawberries 
can  not  be  refrigerated  properly  in  the  equipment  furnished.  The 
complaint  asks  for  reparation  and  the  establishment  of  a  reasonable 
minimum  for  the  future. 

Strawberries  grown  in  the  originating  territory  in  question,-  here- 
inafter called  the  eastern  shore,  ripen  and  are  shipped  to  points  in 
New  England  and  other  northern  markets  during  the  period  from 
about  May  15  to  June  20.  They  are  packed  in  crates  containing  32 
quarts  and  weigh  50  pounds  per  crate.  The  dimensions  of  these 
crates  are  such  that  in  Fruit  Growers  Express  refrigerator  cars,  the 
equipment  generally  used  for  the  transportation  of  berries  from 
this  territory,  16  can  be  loaded  end  to  end  lengthwise  of  the  car  and 
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7  side  by  side  across  the  car;  so  that  one  tier  contains  112  crates 
weighing  5,600  pounds,  and  two  tiers  224  crates,  weighing  11,200 
pounds.  It  appears  to  be  the  practice  of  the  shippers  to  load  two 
tiers  in  this  manner  and  16  additional  crates  on  the  third  or  top  tier — 

8  at  each  end  of  the  car  near  the  ice  bunkers.  When  so  loaded  the 
total  weight  of  the  shipment  is  12,000  pounds.  To  secure  the  free 
circulation  of  air,  the  crates  are  separated  from  each  other  and 
from  the  floor  of  the  car  by  wood  strips.  The  distance  between  the 
roof  of  the  car  and  the  top  of  the  crates  on  the  third  tier  is  about 
3  feet. 

Prior  to  April  15, 1916,  the  minimum  applicable  to  strawberries  in 
carloads  from  the  eastern  shore  to  points  in  New  England,  Phila- 
delphia, Pittsburgh,  and  New  York,  and  other  points  in  trunk  line 
territory  was  12,000  pounds.  The  rate  applicable  to  points  in  New 
England  was  double  first  class,  while  to  the  other  points  in  trunk 
line  territory  the  rate  applicable  was  one  and  one-half  times  first 
class.  On  April  15,  1916,  as  to  some  of  the  points  of  origin,  and 
August  19,  1916,  as  to  others,  following  a  complaint  from  receivers 
of  strawberries  at  Providence,  B.  I.,  the  rate  to  points  in  New 
England  was  reduced  to  one  and  one-half  times  the  first-class  rate. 
At  the  same  time  the  minimum  applicable  on  shipments  to  New  Eng- 
land was  increased  to  15,000  pounds,  and  the  running  time  of  the 
trains  was  extended  from  two  days  to  three  days.  The  latter  rate 
and  minimum  weight  are  still  in  effect.  Defendants  admit  that  there 
is  no  justification  for  a  higher  minimum  on  this  traffic  to  New  Eng- 
land than  to  other  points  in  trunk  line  territory  and  state  that  steps 
have  been  taken  to  make  the  minimum  15,000  pounds  to  the  other 
points.  The  rate  of  one  and  one-half  times  first  class  still  applies 
to  those  points. 

In  order  to  load  15,000  pounds  it  is  obviously  necessary  to  place 
300  crates  in  the  car,  or  two  full  tiers  and  a  third  tier  containing 
76  crates.  Complainants  do  not  contend  that  the  cars  furnished  are 
not  the  proper  equipment  for  the  transportation  of  strawberries,  but 
insist  that  as  the  berries  are  picked  ripe  and  while  the  weather  is 
warm,  it  is  impossible  to  refrigerate  thoroughly  and  equally  more 
than  two  tiers,  the  refrigeration  of  the  top  tier  being  inadequate, 
causing  rot  and  mold  in  the  berries  in  those  crates  and  more  or  less 
injury  to  the  berries  in  the  crates  in  the  lower  tiers. 

The  bunkers  of  the  cars  used  are  filled  with  ice,  long  enough  before- 
hand for  the  cars  to  become  cool  before  loading.  The  berries  are 
picked  ripe,  and  are  not  precooled  but  are  loaded  as  soon  as  possible 
after  being  picked.  When  loaded  and  ready  for  transportation,  the 
bunkers  contain  somewhat  less  than  10,000  pounds  of  ice  and  the* 
cars  are  so  constructed  that  the  air,  cooled  by  the  ice  in  the  bunkers, 
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comes  out  at  the  bottom,  circulates  through  the  car,  and  as  it  becomes 
warmer,  rises  to  the  top  of  the  car,  where  it  reenters  the  bunkers. 
Since  the  running  time  of  the  trains  was  lengthened  to  three  days  the 
cars  have  been  reiced  at  Greenville,  N.  J.  On  arrival  at  this  point 
and  also  at  destination,  the  bunkers  are  at  least  kalf  full  and  gen- 
erally two-thirds  full  of  ice,  which  is  stated  to  be  more  than  necessary 
to  produce  adequate  refrigeration. 

In  support  of  complainants'  contention  that  the  minimum  of  15,000 
pounds  is  too  high  to  permit  proper  refrigeration,  receivers  of  berries 
at  Fitchburg,  Springfield,  and  Boston,  Mass.,  testified  that  the  l^erries 
in  the  third  or  top  tier  are  generally  in  a  soft  and  moldy  condition  and 
have  to  be  sold  for  considerably  less  than  those  in  the  lower  tiers: 
Complainants'  evidence  with  respect  to  the  condition  of  berries  at 
destination  lacks  particularity.  Apparently  but  few  cars  have  been 
loaded  to  15,000  pounds. 

For  the  defendants,  the  general  manager  of  the  Fruit  Growers 
Express  testified  that  if  the  berries  are  in  good  condition  when 
shipped,  15,000  pounds  will  properly  refrigerate  from  the  eastern 
shore  to  New  England  destinations.  He  testified  that,  while  he  had 
not  examined  any  shipments  at  points  in  New  England,  he  had  per- 
sonally examined  hundreds  of  cars  of  strawberries  at  other  destina- 
tions, which  arrived  in  good  condition,  containing  as  much  as  17,000 
pounds,  and  which  had  moved  longer  distances  than  from  the  eastern 
shore  to  New  England.  While  those  strawberries  were  shipped  in 
smaller  crates,  they  were  loaded  to  the  same  height  as  three  tiers 
of  32-quart  crates.  He  also  testified  that  an  agent  was  employed  at 
Boston  and  other  points  in  New  England  to  report  to  him  any  com- 
plaints regarding  the  bad  condition  of  fruit  arriving  at  such  places, 
and  that  very  few  complaints  had  been  received.  These  complaints 
are  attributed  to  the  bad  condition  of  the  berries  at  the  time  they 
are  shipped,  due,  to  some  extent,  to  unseasonable  weather  conditions. 

As  above  shown,  the  season  for  strawberries  is  relatively  short, 
and  as  this  commodity  is  highly  perishable  it  requires  expedited 
transportation  service.  Defendants  observe  that  as  at  times  it  is 
difficult  to  procure  cars  for  the  transportation  of  berries  from  the 
eastern  shore,  the  cars  used  should  be  loaded  as  heavily  as  prac- 
ticable. 

It  is  stated  that  the  two-day  run  maintained  prior  to  1916  was  the 
same  as  that  of  the  express  companies  and  that  the  change  in  the 
schedule  was  due  to  the  fact  that  there  was  considerable  congestion 
on  defendants'  lines  between  the  eastern  shore  and  New  England, 
which  made  it  impossible  to  make  the  run  in  two  days  regularly. 
The  change  in  the  schedule  followed  the  decision  of  the  Supreme 
Court  of  the  United  States  in  N.  Y.  c&  Norfolk  R.  R.  v.  Peninsula 
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Exchanr/c^  240  U.  S.,  34,  in  which  a  recovery  in  the  lower  conrt  for 
faihire  by  the  carriers  to  transport  a  carload  of  berries  within  the 
time  customarily  occupied  in  their  transportation,  was  affirmed. 

It  is  observed  that  the  Commission  in  Ozark  Fmdt  Growers  Asso. 
V.  St,  L,  &  S.  F,  R,  R.  Co.,  16  I.  C.  C,  106,  found  that  a  minimum 
of  17,000  pounds  on  strawberries  from  points  in  Louisiana  and 
Arkansas  w^as  not  unreasonable.  This  minimum  was  also  approved 
by  us  in  Fruits  and  Vegetables,  43  I.  C.  C,  291,  involving  shipments 
of  strawberries  from  Alabama  and  Tennessee  to  various  destina- 
tions, and  Providenee  Fruit  cf*  Produee  Exchange  v.  American 
Express,  51  I.  C.  C,  167,  involving  shipments  of  strawberries  from 
Louisiana,  Mississippi,  Tennessee,  and  Kentucky  to  Providence,  R.  I. 

Complainants  argue  that  the  strawberries  grown  on  the  eastern 
shore  do  not  carry  as  well  as  those  grown  in  the  originating  terri- 
tories involved  in  the  cases  cited,  due  to  the  difference  in  the  berries 
and  climatic  conditions,  but  no  substantial  evidence  to  support  this 
contention  was  introduced.  For  the  defendants  it  was  stated  that 
the  berries  grown  in  the  territories  involved  in  the  cases  cited  are  as 
perishable  as  those  grown  on  the  eastern  shore. 

The  minimum  carload  weight  is  a  factor  in  the  carload  rate  and  in 
connection  with  the  rate  determines  the  carload  earnings.  Any  re- 
duction in  the  minimum  weight  without  an  increase  in  the  rate  would, 
therefore,  reduce  the  carload  earnings  of  the  carrier  and  would  be 
equivalent  to  a  reduction  in  the  rate  itself.  The  rate  from  the  eastern 
shore  to  Boston  is  $1.02,  and  the  average  distance  from  representative 
points  of  origin  in  this  territory  to  Boston  is  474  miles.  Based  on 
this  rate  and  a  weight  of  15,000  pounds,  the  carload  earnings  would 
be  $153,  or  32.3  cents  per  car-mile.  •  If  the  minimum  weight  were 
reduced  to  provide  for  cars  containing  two  tiers  loaded  in  the  man* 
ner  customary  on  the  eastern  shore,  which  complainants  contend  is 
the  maximum  amount  of  berries  that  will  properly  refrigerate,  this 
would  mean  a  weight  of  11,200  pounds,  and  based  on  the  present 
rate,  the  carload  earnings  would  be  reduced  to  $114.24,  or  24.1  cents 
per  car-mile.  The  present  earnings  are  less  than  those  that  would 
accrue  under  the  former  minimum  and  rate  applicable.  It  is  not 
contended  that  the  present  rate  is  unreasonable. 

As  above  stated,  complainants'  evidence  in  support  of  their  conten- 
tion that  the  minimum  of  15,000  pounds  is  too  high  to  permit  proper 
refrigeration  is  based  mainly  on  the  fact  that  some  shipments  loaded 
to  that  weight  have  arrived  in  a  bad  condition.  The  minimum  com- 
plained of  compares  favorably  with  that  applicable  to  like  traffic  in 
other  territories  and  to  other  perishable  fruit,  and  the  fact  that  some 
shipments  do  not  arrive  in  good  condition  is  an  insufficient  reason  for 
reducing  the  minimum. 
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We  find  that  the  minimum  weight  complained  of  is  not  shown  to 
have  been  or  to  be  unreasonable  but  that  it  was,  is,  and  for  the  future 
will  be,  unduly  prejudicial  to  the  extent  that  it  exceeded,  exceeds,  or 
may  exceed,  the  minimum  applicable  on  like  traffic  from  the  territory 
of  origin  to  Philadelphia,  Pittsburgh,  or  New  York.  There  is  no 
proof  of  damage  to  complainants  by  reason  of  the  lower  minimum  to 
the  latter  points  and  reparation  is  denied. 

An  order  will  be  entered  accordingly. 
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No.  10520. 
E.  I.  DU  PONT  DE  NEMOURS  &  COMPANY 

V. 

DIRECTOR  GENERAL,  WEST  JERSEY  &  SEASHORE 

RAILROAD  COMPANY,  ET  AL. 


Submitted  June  SOy  1919.    Decided  Deeember  10,  1919, 


Rate  of  $5.10  per  ton  on  niter  cake  in  carloads  from  Carney's  Point,  N.  J.,  to 
Norfollj,  Va.,  found  to  have  been  and  to  be  unreasonable  to  the  extent  that 
it  exceeded  or  exceeds  $2.80  and  $4,  respectively.    Reparation  awarded. 

Harvey  S.  Farrow  for  complainant. 
Henry  Wolf  Bikle  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Woolley,  and  Eastman. 

By  Division  3: 

By  complaint  filed  March  17,  1919,  it  is  alleged  that  the  rate 
charged  on  12  carloads  of  niter  cake  moving  from  Carney's  Point, 
N.  J.,  to  Norfolk,  Va.,  between  February  6  and  February  12,  1918, 
was  and  is  unreasonable.  Reparation  and  rates  for  the  future  are 
asked.  Rates  will  be  stated  in  amounts  per  net  "Ion  except  as  other- 
wise specified. 

Niter  cake  is  a  residue  remaining  as  by-product  of  the  chemical 
treatment  of  nitrate  of  soda  after  it  has  been  chemically  treated  to 
produce  commercial  nitric  acid.  It  is  used  in  the  manufacture  of 
iron  and  in  the  production  of  fertilizer.    The  complainant's  witness 
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ti'stified  that  the  selling  price  for  niter  cake  was  $4  per  ton  delivered 
at  Norfolk.  Formerly  complainant  wasted  it  in  the  waters  adjacent 
to  its  plants. 

The  shipments  moved  over  the  West  Jersey  &  Seashore  Railroad 
to  Camden,  N.  J.;  thence  by  way  of  the  Delaware  River  bridge 
over  the  Philadelphia,  Baltimore  &  Washington  Railroad  and  the 
Xew  York,  Philadelphia  &  Norfolk  Railroad  to  destination,  a  dis- 
tance of  313  miles.  The  rate  collected  was  the  legally  applicable 
sixth-class  rate  of  25.5  cents  per  100  pounds,  or  $5.10  per  ton,  gov- 
erned by  the  southern  classification. 

Complainant  contends  that  as  niter  cake  is  a  low-grade  commodity 
it  should  be  accorded  a  commodity  rate  from  Carney's  Point  on  a 
level  lower  than  the  class  basis.  It  lays  stress  on  contemporaneous 
commodity  rates  on  fertilizer  from  Paulsboro,  N.  J.,  to  Norfolk 
of  $1.85;  on  manure  from  Camp  Dix,  N.  J.,  to  Norfolk  of  $1.78, 
and  on  niter  cake  from  Philadelphia  to  Norfolk  of  $1.80.  The  de- 
fendants maintain  that  conditions,  competitive  and  otherwise,  con- 
trol these  rates  which  are  not  present  at  Carney's  Point.  They  ex- 
plain that  the  commodity  rate  from  Paulsboro  was  established  to 
avoid  receiving  at  their  congested  terminals  at  Philadelphia,  from 
which  a  low  water-competitive  rate  was  in  effect,  fertilizer  which 
shippers  had  been  accustomed  to  send  by  float  to  that  point  from 
Paulsboro;  that  the  commodity  rate  on  manure  from  Camp  Dix 
was  established  to  effect  the  disposal  of  a  large  quantity  of  manure 
accumulating  at  that  point  during  the  war;  and  that  the  rate  from 
Philadelphia  is  due  to  actual  water  competition  not  present  at 
Carney's  Point.  Since  the  shipments  moved,  the  rates  to  Norfolk 
on  the  commodities  mentioned  have  been  increased  to  $2,625,  $2.50, 
and  $2.60  from  Paulsboro,  Camp  Dix,  and  Philadelphia,  respectively. 
Complainant  also  cites  a  rate  on  niter  cake  of  $2.94,  since  increased 
to  $4.30,  from  Carney's  Point  and  Gibbstown,  N.  J.,  to  Buffalo,  N.  Y., 
for  distances  exceeding  400  miles.  Other  commodity  rates  on  niter 
cake  and  various  commodities  relatively  lower  than  the  rate  attacked 
were  offered  for  comparison. 

The  defendants  admit  that  niter  cake  is  a  comparatively  low-grade 
commodity  but  they  insist  that  the  facts  do  not  warrant  a  departure 
from  the  class  basis  and  the  establishment  by  us  of  a  commodity  rate 
from  Carney's  Point.  They  point  out  that  no  request  was  made  for 
the  establishment  of.  such  a  rate  prior  to  the  movement  of  these  shii>- 
ments;  that  a  commodity  rate  is  instituted  primarily  where  the 
movement  of  a  particular  commodity  is  heavy  and  continuous;  that 
complainant  shipped  the  niter  cake  from  Carney's  Point  only  be- 
cause of  a  temporary  inability  to  send  it  from  its  plant  at  Hopewell, 
Va.,  from  which  the  rate  to  Norfolk  for  a  distance  of  90  miles  was 
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$1 ;  and  that  the  prospect  of  a  regular  movement  is  uncertain.  De- 
fendants suggest  the  establishment  of  a  rate  of  $4  on  this  traffic  for 
the  future,  provided  there  is  a  reasonably  definite  assurance  of  a 
fairly  steady  movement.  Making  allowance  for  the  15  per  cent  and 
25  per  cent  increases  in  rates  since  these  shipments  moved  a  $4  rate 
now  would  be  equivalent  to  $2.80  at  the  time  when  the  shipments 
moved. 

The  shipments  averaged  about  34  tons  per  car.  The  rate  charged 
yielded  16.3  mills  per  ton-mile  and  55  cents  per  car-mile.  At  a  rate 
of  $2.80  the  revenue  per  ton-mile  would  have  been  approximately 
9  mills  and  the  car-mile  revenue  30  cents. 

We  find  that  the  rate  charged  was  unreasonable  to  the  extent  that 
it  exceeded  $2.80  per  ton,  and  that  for  the  future  a  reasonable  rate 
on  this  traffic  from  and  to  the  points  in  question  should  not  exceed 
$4  per  ton.  We  further  find  that  complainant  made  the  shipments 
as  described  and  paid  and  bore  the  charges  thereon  and  that  it  has 
been  damaged  to  the  extent  that  the  charges  paid  exceeded  those 
which  would  have  accrued  at  the  rate  herein  found  reasonable.  The 
exact  amount  of  reparation  due  can  not  be  determined  upon  this 
record,  and  complainant  should  prepare  a  statement  showing  the 
details  of  the  shipments  in  accordance  with  rule  V  of  the  Rules  of 
Practice,  which  statement  should  be  submitted  to  the  defendants  for 
verification.  Upon  receipt  of  a  statement  so  prepared  and  verified  we 
will  consider  the  entry  of  an  order  awarding  reparation. 

An  appropriate  order  will  be  entered. 
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No.  10244. 
NORTHERN  COAL  COMPANY 

V. 

MOBILE  &  OHIO  RAILROAD  COMPANY  AND  DIRECTOR 

GENERAL. 


Submitted  October  9,  1919.     Decided  Novenihcr  20,  1919. 


Complainant,  operator  of  a  stripping  coal  mine  at  Millstadt,  111.,  alleged  that 
defendant  subjected  it  to  unjust  discrimination  and  undue  prejudice,  and 
unduly  preferred  neighboring  shaft  mines,  in  the  allotment  and  distribu- 
tion of  coal  cars  during  a  period  of  car  shortage:  Held,  That  In  view  of 
complainant*s  physical  disadvantages,  recurring  interruptions  in  operations, 
and  irregularity  of  production,  the  record  does  not  show  that  it  was  possible 
for  complainant  to  have  loaded  more  cars  than  were  actually  furnished  by 
defendant,  notwithstanding  the  fact  that  it  received  a  relatively  less  per- 
centage of  its  pro  rata  than  did  the  shaft  mines;  and  that  the  record  does 
not  show  that  the  allegations  of  the  complaint  are  sustained.  Complaint 
dismissed. 

R.  W.  Ropiequei  for  complainant. 

Carl  Fox^  D.  S.  Lanaden^  and  R.  Walton  Moore  for  defendants. 

Report  of  the  Commission. 

Division  1,  Commissioners  McChord,  Meyer,  and  Aitchison. 

The  complainant  operates  a  coal  mine  about  3J  miles  from  Mill- 
stadt,  111.,  the  terminus  of  the  Millstadt  branch  of  the  Mobile  &  Ohio 
Railroad,  hereinafter  styled  defendant.  This  branch  line  is  about 
7  miles  long  and  connects  with  defendant's  St.  Louis  division  of  its 
main  line  at  Millstadt  Junction,  111.  By  complaint,  filed  August  29, 
11)18,  it  is  alleged  that  during  the  period  from  September  1,  1916, 
to  June  12,  1917,  defendant  unduly  discriminated  against  complain- 
ant in  the  distribution  of  coal  cars  and  unduly  preferred  other  coal 
mines  and  industries  on  the  St.  Louis  division  by  furnishing  them  a 
larger  proportion  of  available  equipment,  based  upon  rated  capacity, 
than  was  contemporaneously  furnished  complainant,  and  by  supply- 
ing certain  mines,  which  were  not  whole-output  railroad-fuel  mines, 
with  cars  for  railroad-fuel  purposes,  which  were  not  charged  by 
defendant  against  those  mines  in  the  distribution  of  available 
equipment.  It  is  alleged  that  defendant's  unlawful  acts  subjected 
complainant  to  great  loss,  and  damage  is  sought  in  the  sum  of 
$56,462.80. 
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At  the  hearing  the  presentation  of  evidence  was  limited  to  the 
question  of  the  alleged  unjust  discrimination.  Testimony  regarding 
the  alleged  damage  due  to  defendant's  acts  was  reserved  pending  the 
disposition  of  this  issue. 

Complainant's  mine  was  what  is  known  as  a  strip  or  stripping 
mine,  all  of  the  other  mines  on  the  St.  Louis  division  were  shaft 
mines.  A  stripping  mine  is  one  from  which  the  superincumbent  soil, 
known  as  the  overburden,  is  removed  and  thrown  aside  by  steam 
shovels,  smaller  shovels  following  and  loading  the  coal  into  pit  cars. 
The  overburden  ranged  from  18  to  32  feet  in  depth.  The  complain- 
ant removed  the  earth  above  the  toal  with  an  enormous  steam  shovel, 
weighing  over  200  tons,  which  rested  upon  two  narrow-gauge  tracks, 
the  centers  of  which  were  22  feet  apart.  The  tracks  were  made  of 
short-length  steel  rails  laid  upon  ordinary  ties,  and  were  taken  up 
behind  and  laid  ahead  of  the  shovel  as  it  progressed.  The  width  of 
the  cut  made  by  this  shovel  varied  according  to  conditions,  the  maxi- 
mum being  from  50  to  60  feet.  The  removed  earth  was  placed  either 
in  the  space  where  coal  had  been  taken  out  or  on  top  of  the  banks. 
The  seam  of  coal  varied  in  thickness  from  5  feet  6  inches  to  8  feet  10 
inches.  There  were,  however,  places  where  there  was  no  coal  and 
other  places  where  the  coal  was  not  of  merchantable  quality.  After 
the  coal  was  uncovered  it  was  broken  by  using  explosives  and  loaded 
into  pit  cars  of  6  or  6  tons  capacity  by  a  smaller  steam  shovel  which 
followed  the  stripping  shovel.  The  loaded  pit  cars  were  hauled  over 
a  narrow-gauge  track  3^  miles  to  complainant's  tipple  adjacent  to 
defendant's  tracks  at  Millstadt,  where  the  coal  was  passed  over 
screens,  and  loaded  into  coal  cars. 

There  was  a  stratum  of  loose,  sandy  soil  from  2  to  6  feet  in  deptn 
immediately  above  a  large  part  of  complainant's  coal.  Frequent 
slides  of  earth  occurred,  because  this  soil  did  not  support  the  over- 
burden. These  slides  caused  serious  delays,  for  not  only  was  the  un- 
covered coal  re-covered,  but  the  stripping  shovel  was  prevented  from 
working.  The  complainant  claims  this  was  an  additional  reason 
why  its  mine  required  a  regular  and  ample  car  supply. 

Complainant  abandoned  the  operation  of  its  mine  on  June  12, 
1917.  Prior  to  September  1,  1916,  defendant's  car  supply  had  been 
adequate  and  no  difficulty  arose  through  its  distribution.  About 
that  date  there  developed  an  unusual  demand  for  coal  and  concur- 
rently a  severe  car  shortage.  It  is  contended  by  complainant  that 
the  defendant  did  not  observe  its  rules  and  mine  ratings  in  effect 
during  this  period,  but  completely  ignored*  them  in  dealing  with 
complainant  and  unduly  and  unjustly  discriminated  against  it  in 
the  proper  distribution  of  available  equipment. 
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Prior  to  September  30,  1916,  complainant's  mine  was  rated  at  320 
tons  a  day.  On  that  day  it  was  inc  reased  to  500  tons  and  remained 
at  that  figure  until  operations  were  discontinued.  Defendant  had  no 
published  rules  for  car  distribution,  but  the  necessary  employees  were 
furnished  with  letter  of  instructions  regarding  the  manner  of  allot- 
ting equipment.  These  instructions  were  issued  in  1909  and  were  in 
effect  during  the  period  in  controversy,  reading  as  follows: 

(1)  DeUver  to  a  coal  mine  canj  which  may  be  individually  owned  by  that 
coal  mine,  and  foreign  cars,  puitlcularly  assigned  to  such  mine.  If  either  or 
both  of  such  cars  do  not  come  up  to  the  pro  rata,  the  mine  is  entitled  to  have 
given  to  it,  the  difference  between  them  and  the  just  allotment  to  wtalcb  it  is 
entitled,  treating  the  above-mentioned  cars  just  as  if  they  were  compsDy  coal 
car^ 

(2)  Get  your  fuel  first.  If  in  getting  your  fuel  you  take  the  total  output  of 
a  mine,  you  are  entitled  to  that  total  output  and  the  necessary  cars  to  get  It 
even  though  such  action  might  give  such  mine  more  than  its  allotment.  If  you 
take  less  than  the  mine's  output,  count  it  In  as  part  of  the  cars  that  such  mine 
got,  the  company  fuel  cars  and  only  give  to  it  for  commercial  shipments  any 
(IlfTerence  that  might  exist  between  the  number  of  cars  It  loaded  with  company 
fuel  and  tlie  full  pro  rata  it  was  entitled  to. 

(3)  Treat  fuel  cars  of  this  company,  the  regular  equipment  of  coal  cars  of 
the  company,  the  cars  of  other  roads  sent  this  company  for  fuel,  and  the  private 
or  individual  cars  of  mining  operators  all  on  the  same  basis  in  so  far  as  the 
distribution  of  car  service  by  the  carrier  is  concerned. 

(4)  Arrive  at  the  percentage  of  cars  to  which  each  mine  is  entitled  solely  by 
the  physical  capacity  of  the  mine  to  furnish  coal  for  shipment. 

A  rating  of  500  tons  was  equivalent  to  12  cars  a  day.  Complain- 
ant asserts  that  orders  were  placed  with  defendant's  agent  at  Mill- 
stadt  each  night  for  cars  to  be  furnished  the  following  day,  and  that 
the  number  of  cars  supplied  was  much  less  than  its  pro  rata  or  proper 
percentage  thereof,  whereas  certain  competing  mines  were  favored 
by  preferential  distribution  of  available  cars. 

During  the  period  under  consideration  there  was  a  great  demand 
for  coal  at  high  prices.  From  the  middle  of  October  until  the  last 
of  March  the  demand  was  100  per  cent  greater  than  the  supply. 
Complainant  insists  that  with  a  fair  proportion  of  cars  it  could  have 
mined  and  marketed  all  of  its  coal  at  the  most  favorable  prices  but 
that  because  of  the  discrimination  it  was  compelled  to  sell  at  periods 
when  prices  were  much  lower. 

Out  of  8  acres  of  coal  accessible  for  mining  about  34,000  tons  were 
mined  and  shipped.  Due  to  slides,  approximately  8,000  tons  were 
lost.  Complainant  says  that  during  the  first  part  of  the  period  it 
could  have  loaded  500  tons  a  day ;  that  with  a  regular  car  supply  it 
would  have  been  possible  to  have  loaded  between  10,000  and  12,000 
tons  a  month  working  about  22  days  a  month.    Frequently  complain- 

55i.aa 


NORTHERN   COAL  CO.   V.   M.   A  O.   R.   R.   CO.  505 

ant's  mine  was  closed  down,  which  occasions  were  attributed  to  the 
alleged  unfair  distribution  during  the  car  shortage. 

On  defendant's  lines  there  were  nine  mines,  including  two  quarries 
and  a  gravel  pit.  In  the  distribution  of  coal  cars  defendant  de- 
ducted a  sufficient  number  of  cars  for  company  fuel,  approximately 
60  each  day  and  divided  the  remainer  of  the  available  supply  among 
the  various  mines.  Complainant's  charge  of  unjust  discrimination 
lies  in  the  fact  that  defendant  disregarded  its  coal-car  supply  rules. 
It  asserts  that  cars  furnished  other  coal  mines  for  company  fuel  on 
some  days  exceeded  their  pro  rata  share  and  the  excess  was  not 
counted  in  the  monthly  distribution  account,  although  such  mines 
were  not  whole-output  company-fuel  mines  and  the  number  of  cars 
furnished  those  mines  for  commercial  coal  was  in  no  way  governed 
or  affected  by  the  number  of  cars  furnished  at  various  times  for  com- 
pany fuel.  It  was  also  shown  that  from  December  1, 1916,  to  March 
1,  1917,  during  which  period  defendant  used  lump  coal  instead  of 
mine-run  coal  for  fuel  purposes,  additional  cars  were  supplied  to 
those  mines  furnishing  company  coal  in  which  to  load  the  screenings 
produced  by  the  lump-coal  preparation.  These  mines  shipped  com- 
mercial as  well  as  company  fuel  and  the  screenings  were  sold  com- 
mercially. The  cars  furnished  for  the  loading  of  screenings  were 
treated  as  cars  for  company  coal  and  were  not  accounted  for  in  the 
distribution  of  cars  for  commercial  coal.  Complainant  says  that 
during  this  period  the  market  price  of  screenings  had  reached  a  com- 
paratively high  level  and  the  favored  mines  were  unduly  preferred 
by  receiving  more  equipment  than  their  ratings  warranted,  whereas 
complainant  was  compelled  to  operate  with  less  than  its  pro  rata. 
In  fact,  complainant  states,  that  when  it  was  loading  coal  for  the 
Missouri,  Kansas  &  Texas  Eailway,  during  the  period  in  controversy, 
and  needed  cars  for  screenings,  defendant  refused  to  supply  them, 
thus  compelling  complainant  to  hold  over  the  Missouri,  Kansas  & 
Texas  cars  unloaded  for  several  days  at  a  time  until  sufficient  system 
equipment  could  be  secured  to  accommodate  the  screenings. 

The  quarries  on  the  defendant's  line  were,  for  car-distribution  pur- 
poses, considered  and  served  as  coal  mines.  Complainant  asserts  that 
the  quarries,  on  numerous  occasions,  were  furnished  coal  cars  for 
shipping  ballast  used  by  defendant,  which  cars  were  not  counted 
against  the  quarries,  having  been  supplied  by  defendant  in  addition 
to  the  quarries'  full  pro  rata  share  of  equipment.  To  rebut  de- 
fendant's claim  that  these  cars  were  special  equipment  and  not  suit- 
able for  coal  shipments,  complainant  testified  that  it  used  some  of 
these  cars  during  a  short  period,  under  special  permission  from  de- 
fendant. 
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Complainant  therefore  contends  that  defendant  subjected  it  to 
unjust  discrimmation  and  undue  prejudice  in  failing  to  apply  to  it 
the  san  .  bases  of  rating  and  rules  of  car  distribution  which  con- 
temporaneously were  in  effect  and  applied  to  other  competing  ship- 
pers of  coal;  in  failing  to  treat  the  mines  shipping  company  fuel  and 
commercial  fuel  at  the  same  time  as  commercial  mines;  in  prefer- 
entially supplying  such  mines  with  equipment  over  and  above  the 
pro  rata  to  which  they  were  entitled  under  a  fair  distribution  of  the 
total  cars  available;  and  in  failing  to  charge  the  quarries  on  de- 
fendant's line  with  all  cars  furnished  them,  including  the  special 
cars,  known  as  ballast  cars,  in  addition  to  their  share  of  available 
equipment. 

For  the  defendant  it  is  contended  that  complainant  was  not  en- 
titled to  a  rating  of  500  tons  a  day ;  that  the  conditions  of  its  opera- 
tions were  such  as  to  make  it  impossible  to  ascertain  and  abide  by  a 
rating  on  the  same  basis  as  the  other  mines,  all  of  which  were  shaft 
mines;  and  that  complainant  did  in  fact  receive  all  of  the  cars  to 
which  it  was  entitled  during  this  period  of  acute  car  shortage. 

The  average  number  of  cars  on  defendant's  line  from  September  1, 
1916,  to  June  12,  1917,  including  foreign-line  and  system  cars,  suit- 
able for  coal  traffic,  was  about  50  per  cent  of  the  total  number  of 
such  cars  which  it  possessed.  By  months  the  available  supply  was 
as  follows : 


Percent. 

September,  1916 64.0 

October,    1916 55.2 

November,  1916 49.7 

December,  1916 38.3 

January,  1917 - 44.2 

February,  1917 50.2 


Per  cent. 

March,  1917 50. 0 

AprU,  1917 55. 0 

May,  1917 51. 6 

June,  1917 46.  7 

Average 50. 5 


At  this  time  the  defendant  was  using  60  carloads  of  coal  per  day 
for  locomotive  fuel,  which  it  obtained  from  mines  in  Illinois. 

Defendant's  car-distribution  rules  were  not  followed  in  supply- 
ing complainant's  orders  for  equipment  nor  was  the  rating  of  500 
tons  regarded.  Defendant's  car  distributor,  who  had  held  that  po- 
sition for  about  12  years,  testified  that  his  intimate  familiarity  with 
the  actual  daily  loadings  of  all  the  mines  enabled  him  to  judge  their 
capacity  from  past  performances;  that  he  took  itito  consideration 
complainant's  actual  performance  from  day  to  day,  and  disregarding 
its  nominal  rating,  supplied  it  with  a  fair  share  of  available  cars. 

In  distributing  cars  the  number  necessary  to  accommodate  defend- 
ant's fuel  supply  was  first  deducted  from  the  available  total  and  the 
remainder  pro  rated  among  the  various  mines  shipping  commercial 
coal.    Defendant  does  not  dispute  the  fact  that  during  most  of  the 

55i.aa 


NORTHERN   COAL  CO.   V.   M.   db  O.   R.   R.   CO.  507 

period  it  failed  to  charge  against  the  mines,  shipping  company  fuel, 
cars  which  it  furnished  in  excess  of  their  pro  rata,  even  though  those 
mines  were  not  strictly  whole-output  company-fuel  mines.  In  this 
regard  defendant's  rule  2  was  not  adhered  to,  inasmuch  as  it  did 
not  and  should  not  contemplate  the  total  output  of  one  day  as  con- 
stituting that  mine  a  whole-output  company-fuel  mine.  In  reply 
to  complainant's  contention  that  these  mines,  being  in  fact  com- 
mercial mines,  received  more  than  their  proportion,  which  thereby 
reduced  the  available  supply  for  other  commercial  mines,  defendant 
urges  that  complainant  was  furnished  all  the  cars  it  could  load  and 
ship  under  conditions  surrounding  its  operations. 

Between  December  11, 1916,  and  February  19, 1917,  defendant  used 
lump  coal  for  fuel  which,  it  states,  was  approximately  25  per  cent 
more  efficient  than  mine-run  coal.  The  mines  from  which  defend- 
ant obtained  its  fuel  supply  agreed  to  furnish  lump  coal  at  the 
same  price  as  mine-run,  but  in  order  to  effect  the  arrangement  de- 
fendant was  obliged  to  supply  the  necessary  cars  to  accommodate 
the  screenings.  In  screening  coal  a  mine  must  have  at  least  2  cars 
under  its  tipple,  one  to  take  the  lump  coal  and  the  other  the  screen- 
ings. It  was  estimated  that  3  tons  of  mine-run  produced  1  ton  of 
screenings;  in  other  words,  3  cars  of  mine-run  produced  2  cars  of 
lump  coal  and  1  car  of  screenings.  Defendant  argues  that  inasmuch 
as  the  use  of  lump  coal  required  a  less  number  of  cars  for  its  daily 
fuel  use,  it  was  not  only  benefited,  but  the  public  was  correspondingly 
benefited  through  a  greater  number  of  cars  made  available  for 
commercial  coal.  Defendant's  daily  use  of  48  cars  during  the  time 
it  used  lump  coal  necessitated  furnishing  the  mines  24  empty  cars 
for  screenings,  a  total  of  72  cars,  or  12  more  than  were  used  for 
mine-run  coal.  Defendant  furnished  209  cars  for  screenings  on  the 
days  when  complainant  ordered  cars.  Reasoning  that  one-half  of 
those  cars  would  have  been  placed  in  company  use  if  mine-run  coal 
had  been  used,  defendant  submits  that  but  105  cars  would  have 
been  available  for  general  distribution;  that  had  complainant  re- 
ceived tho  same  proportion  thereof  that  it  received  of  other  cars, 
that  proportion  would  only  have  been  about  6.5  cars,  and  that  in 
view  of  the  extreme  irregularity  of  complainant's  production  that 
quantity  was  practically  insignificant.  The  practice  of  furnishing 
cars  for  screenings  was  discontinued  on  February  19,  1917,  because 
of  dissatisfaction  among  other  mine  operators,  including  complain- 
ant, who  shipped  only  commercial  coal. 

The  special  cars  furnished  the  quarry  for  the  loading  of  ballast 

were  of  the  gondola  type,  with  drop  bottom  and  false  ends,  which 

sloped  toward  the  center  of  the  car  to  facilitate  self -unloading.     It 

is  asserted  that  these  cars  were  used  for  no  other  purpose  and  were 
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not  permitted  to  leave  defendant's  line.  Notwithstanding  the  supply 
of  ballast  cars,  it  appears  that  the  quarry's  total  number  of  cars  was 
less  than  its  pro  rata,  with  the  exception  of  one  month. 

There  is  an  unaccountable  discrepancy  between  defendant's  and 
complainant's  records  of  cars  ordered  and  furnished  complainant 
during  the  period,  and  it  is  impossible  from  the  evidence  to  reconcile 
the  differences.  Defendant  offered  statements  which  exhibit  1,910 
cars  ordered  and  761  furnished.  Complainant's  records  exhibit  1,583 
cars  ordered  and  720  received.  At  complainant's  instance  defendant 
filed  of  record  subsequent  to  the  hearing  a  statement  identified  as 
complainant's  exhibit,  which  shows  1,876  cars  ordered  and  765  re- 
ceived.    No  exception  to  these  figures  was  taken  by  complainant. 

Competing  mines,  such  as  the  Willis  mine  and  the  Moffatt  mine, 
complainant  says  received  4,228  and  2,482  cars,  respectively.  These 
figures  were  offered,  not  as  absolutely  correct,  but  as  compiled  from 
the  best  information  available  to  complainant,  to  indicate  the  general 
relative  situation.  The  ratings  of  those  mines  were  1,200  tons  and 
800  tons  per  day,  respectively. 

In  daily  apportioning  the  available  cars,  defendant's  car  distribu- 
tor ascertained  the  number  of  cars  at  each  mine 'not  loaded  and  left 
over  to  the  succeeding  day.  The  left-over  cars  at  the  respective  mines 
were  considered  as  available  to  them  for  loading  and  only  such  addi- 
tional cars  were  actually  furnished  as  were  necessary  to  complete  the 
number  ordered  for  the  succeeding  day.  With  respect  to  complain- 
ant's mine  the  car  distributor,  in  consideration  of  his  experience  and 
the  past  performance  of  that  mine,  first  determined  the  number  of 
cars  complainant  should  reasonably  have  and  then  furnished  the 
difference  between  that  number  and  the  number  of  empty  cars  which 
remained  over  on  complainant's  siding.  It  is  shown  that  on  the  ma- 
jority of  days  some  cars  were  left  over  unloaded,  ranging  from  1  to 
12  cars,  the  prepondering  range,  however,  being  from  1  to  6. 

In  support  of  its  contention  that  complainant  was  unable  to  pro- 
duce coal  commensurate  with  its  rating  of  500  tons,  or,  in  fact,  load 
the  number  of  cars  ordered  or  furnished,  defendant  shows  that  fre- 
quent interruptions  were  occasioned  at  the  mine  by  the  slides  of  earth, 
necessitating  delays  of  more  or  less  lengthy  intervals.  In  December, 
1917,  one  slide  caused  a  delay  of  about  20  days,  during  which  time 
no  cars  were  ordered.  Again  in  the  latter  part  of  March  during  a 
period  of  7  or  8  days  no  cars  were  ordered,  by  reason  of  cessation  of 
operations,  owing  to  a  slide.  Other  instances  of  equal  or  less  dura- 
tion with  resultant  intci   uptions  were  testified  to. 

Complainant's  large  stripping  shovel  during  the  period  in  question 
was  in  bad  condition,  frequently  needing  repair.  A  supply  of  parts 
was  not  kept  and  occasional  delays  were  experienced  awaiting  the 
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arrival  of  repair  materials.  The  water  supply  for  the  boilers  of  the 
large  and  small  shovels  was  secui-ed  at  some  distance  from  com- 
plainant's mine.  During  the  winter  months  the  performance  of  the 
mine  was  frequently  retarded  by  water  freezing  in  the  conveying 
pipes. 

Other  incidents  were  emphasized  such  as  the  accumulation  of 
water  in  the  pit,  the  difficulties  of  moving  the  two  shovels  past  each 
other  at  the  end  of  a  cut  before  starting  back  in  the  opposite  direc- 
tion, usually  requiring  several  days;  also  delays  arising  through  the 
derailment  of  pit  cars  moving  to  and  from  the  tippel,  3J  miles. 
Aside  from  the  obstacles  peculiar  to  complainant's  mine,  it  was  testi- 
fied by  a  mining  expert  that  stripping  mines,  in  general,  encounter 
many  more  delays  than  shaft  mines,  by  reason  of  inherent  disadvan- 
tages in  operations. 

Complainant  stated  that,  prior  to  the  period  of  car  shortage,  it 
liad  no  difficulty  in  disposing  of  all  the  coal  it  was  able  to  load. 
Defendant  compares  complainant's  performance  during  the  corre- 
sponding period  of  the  years  1915-16,  when  the  car  supply  was 
plentiful,  with  its  performance  during  the  period  in  controversy. 
In  1915-16  complainant  loaded  695  cars,  working  107  days.  In 
1916-17  it  loaded  729  cars  in  117  days.  The  average  loading  per 
working  day  is  shown  to  have  been  6.49  cars  during  the  former  period 
and  6.23  cars  during  the  latter  period.  Defendant's  exhibits  display 
not  only  a  noticeable  irregularity  of  loading  during  the  1915-16 
period,  but  a  wide  variation  in  the  number  of  cars  loaded  on  dif- 
ferent days  and  on  consecutive  days.  During  a  period  of  20  days  in 
September,  1915,  with  the  exception  of  1  carload,  no  shipments  at 
all  were  made.  Another  interval  of  18  days  is  found,  and  others  of 
from  4  to  6  days.  Defendant  urges  that  this  situation,  existing  at  a 
time  of  adequate  supply,  together  with  the  evidence  of  complain- 
ant's difficulties  of  operation  during  the  period  involved  in  the  com- 
plaint plainly  indicate  that  complainant's  mine  was  not  physically 
capable  of  producing  coal  in  any  greater  quantity  than  was  actually 
shipped,  regardless  of  the  prevailing  car  shortage. 

Complainant  has  ceased  operating  and  is  no  longer  interested  in 
defendant's  rules  and  practices.  Nevertheless,  it  is  opportune  to 
comment  that  defendant's  custom  in  treating  some  mines  as  whole- 
output  company-fuel  mines  for  a  few  days  without  charging  against 
them  cars  in  excess  of  their  pro  rata  and  then  placing  such  mines  on 
a  commercial  basis,  alternating  repeatedly  within  the  same  season  or 
period  of  car  shortage  was  pregnant  with  the  possibility,  if  not  prob- 
ability, of  unjust  discrimination  against  other  operators  in  the  same 
field.  The  Commission  said  in  Royal  Coal  cf?  Coke  Co.  v.  S.  Ry.j 
13  I.  C.  C,  440: 
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Where  there  is  an  inadequate  supply  of  coal  cars  carriers  should  allot  to  each 
mine  its  proportion  estimated  upon  justly  ascertained  capacity  and  without  re- 
gard to  whether  the  mine  furnished  partly  fuel  and  partly  commercial  coal,  or 
commercial  coal  only. 

The  equitable  distribution  of  coal  cars  during  times  of  unusual 
demand  is  a  difficult  problem.  Mine  ratings  should  necessarily  be 
based  upon  the  ability  to  produce  coal,  and  the  commercial  capacity 
to  dispose  of  it.  If  these  elements  fluctuate  from  time  to  time  the 
ratings  should,  periodically,  be  changed.  Complainant's  rating  re- 
mained at  500  tons  per  day  throughout  the  period.  It  was,  however, 
the  only  stripping  mine  on  defendant's  line,  the  rest  being  shaft 
mines,  and  its  performance  was  so  irregular  and  varied  so  greatly 
from  time  to  time,  with  recurring  suspensions  of  operations,  that  its 
rating  served  as  an  unreliable  index  of  what  it  might  produce  from 
day  to  day.  The  ultimate  question  in  this  case  can  not,  under  the 
circumstances,  be  determined  by  ascertaining  whether  defendant  did 
or  did  not  strictly  follow  the  correct  rules  or  the  rules  then  in  effect 
regarding  the  other  mines,  but  rather,  whether  or  not  complainant 
received  its  fair  share  of  available  equipment. 

The  peculiar  situation  disclosed  by  the  facts  in  this  record  present 
another  of  the  perplexing  problems  of  car  distribution.  Our  find- 
ings herein  must  be  viewed  as  determining  only  this  case  and  are 
not  to  be  construed  as  applying  generally  to  car  distribution 
questions. 

McChord,  Commissioner: 

The  above  is  in  substance  the  report  of  the  examiner  as  served 
upon  the  parties  in  this  proceeding.  Exceptions  were  filed  by  the 
complainant  and  the  case  was  submitted  after  oral  argument  be- 
fore us. 

We  have  considered  the  exceptions  taken  to  the  proposed  report 
and  have  made  such  changes  therein  as  the  facts  warrant.  The 
record  does  not  show  that  the  complainant  could  have  used  more 
cars  than  those  actually  furnished  or  that  in  the  distribution  of  cars, 
based  upon  the  physical  capacity  to  produce,  the  allegation  of  unjust 
discrimination  or  undue  preference  has  been  sustained.  An  order 
will  therefore  be  entered  dismissing  the  complaint. 
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Rate  of  40  cents  per  100  pounds  on  window  glass,  in  carloads,  from  Fredonia, 
Kans.,  to  Okmulgee,  Okla.,  found  unreasonable  and  unduly  prejudicial  to 
the  extent  that  it  exceeded  or  may  exceed  the  rate  from  the  same  point  to 
Muskogee,  Okla.,  and  also  found  in  vijolation  of  section  4  of  the  act  to 
regulate  commerce.  Relationship  of  rates  prescribed  for  the  future.  Repa- 
ration awarded. 

H.  C.  McGord  for  complainant. 
James  M,  Chancy  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Woolley,  and  Eastman. 

By  Division  3 : 

Complainant  is  a  corporation  engaged  in  the  manufacture  of 
doors  and  window  sash  at  Okmulgee,  Okla.  By  complaint  filed 
February  24,  1919,  it  alleges  that  defendants'  rate  on  window  glass, 
in  carloads,  from  Fredonia,  Kans.,  to  Okmulgee,  Okla.,  was  and  is 
unreasonable  and  unduly  prejudicial  and  in  violation  of  the  long- 
and-short-haul  rule  of  section  4  of  the  act  to  regulate  commerce. 
The  prayer  is  for  reparation  on  three  shipments,  made  February 
28  and  March  1,  1917,  and  reasonable  and  nonprejudicial  rates  for 
the  future.  Rates  will  be  stated  in  cents  per  100  pounds,  and  are 
those  in  effect  on  June  24,  1918,  unless  otherwise  noted. 

Fredonia  is  located  in  southeastern  Kansas  and  is  served  by  the 
St.  Louis-San  Francisco,  the  Atchison,  Topeka  &  Santa  Fe,  and  the 
Missouri  Pacific  railways.  The  first  two  will  be  referred  to  as  the 
Frisco  and  Santa  Fe,  respectively.  Okmulgee  is  in  northeastern 
Oklahoma,  and  is  served  by  the  Frisco  and  the  Okmulgee  Northern 
Railway. 

The  points  alleged  to  be  unduly  pteferred  are  Tulsa,  Okla.,  inter- 
mediate to  Okmulgee  over  the  Frisco  and  45  miles  north  thereof; 
Sand  Springs,  Okla.,  about  7.5  miles  west  of  Tulsa ;  Muskogee,  Okla., 
39  miles  east  of  Okmulgee,  and  to  which  Okmulgee  is  intermediate 
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over  the  P^risco;  and  other  points  in  Oklahoma  and  Arkansas.  In 
disposing  of  the  issue  of  undue  preference  the  report  will  be  confined 
to  the  rates  to  TuUa  and  Muskogee,  as  no  evidence  was  introduced 
with  a  view  to  showing  that  Sand  Springs  and  other  points  in  the 
states  named  were  unduly  preferred. 

In  February  and  March,  1917,  three  shipments,  weighing  in  the 
aggregate  146,420  pounds,  were  forwarded  from  Frcdonia  to  Okmul- 
gee over  the  Frisco.  Charges  of  $585.68  were  collected  at  the  ap- 
plicable rate  of  40  cents.  It  appears  that  the  shipments  consisted 
of  "conunon"  window  glass;  the  evidence  introduced  and  the  rates 
discussed  were  directed  to  this  commodity. 

Complainant  contends  that  the  rate  applied  was  unreasonable  to 
the  extent  that  it  exceeded  20  cents,  and  that  the  rate  for  the  future 
should  not  exceed  25  cents.  The  rate  assailed  is  compared  with 
rates  from  Fredonia  to  Tulsa  and  Muskogee,  and  Waco,  Tex.,  and 
from  Okmulgee,  at  which  point  window  glass  is  also  manufactured, 
to  Fredonia  and  Kansas  City  and  St.  Louis,  Mo.  The  distances  and 
rates  from  and  to  the  above  points  are  shown  in  the  table  below. 
The  carload  rating  on  window  glass  in  the  western  classification  is 
fifth  class,  and  the  fifth-class  rates  are  also  shown. 


From— 


Fredonia.. 

Do... 

Do    .. 

Do     .. 
Okmulgee. 

Do 

Do  .. 


To- 


Okmulgec... 

Tulsa 

Muskogee... 

W.ico 

Fredonia 

Kansas  City. 
St.  Louis 


Window - 

Miles. 

glass 

rate. 

■230 

40 

M85 

20 

•270 

20 

520 

<30 

230 

20 

302 

20 

469 

22 

Filth- 
Class 
rate. 


43 
36 
36 
<70 
43 
43 
53 


» Over  the  Frisoo.    Over  Santa  Fe  and  Frisco  180  miles. 
»Ovor  the  Frisco.     Over  Santa  Fo.  \',Vi  miles. 
'Over  the  Frisco.    Over  M.  P.  and  M.  O.  &  0.,  163  miles. 
*  Also  applies  to  other  points  in  the  Dallas- Fort  Worth  group. 

An  examination  of  the  tariffs  discloses  the  following  situation  with 
respect  to  rates  from  Fredonia.  On  November  28, 1913,  a  commodity 
rate  of  30  cents  was  established  to  Okmulgee,  on  w^hich  date  the  com- 
modity rates  to  Tulsa,  Muskogee,  and  Waco  were  27,  30,  and  35  cents, 
respectively.  On  February  2,  1916,  the  rate  to  Okmulgee  was  in- 
creased to  40  cents,  w^ithout  change  in  the  rates  to  the  other  points. 
On  September  19,  1916,  the  rate  to  Waco  and  other  points  in  the 
Dallas-Fort  Worth  group  was  reduced  from  36  to  30  cents.  On 
September  24, 1916,  the  rates  to  Tulsa  and  Muskogee  were  reduced  to 
20  cents. 

The  increase  in  the  rate  to  Okmulgee  and  the  decreases  in  the  rates 
to  Muskogee  and  to  points  in  the  Dallas-Fort  Worth  group  resulted 
in  departures  from  the  long-and-short-haul  rule  of  section  4  of  the 
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act.  The  reduction  in  the  rate  to  Tulsa  to  20  cents  on  September  24, 
1916,  also  resulted  in  a  departure  from  the  provisions  of  section  4,  as 
the  aggregate  of  the  intermediate  rates  to  and  from  that  point  was 
37.5  cents.  These  departures  were  not  protected  by  fourth  section 
applications  or  otherwise  authorized,  and  must  be  promptly  corrected. 
Also,  the  combination  on  Muskogee,  the  more  distant  point,  was  4 
cents  lower  than  the  rate  to  Okmulgee.  The  spreads  between  the 
rates  to  Okmulgee  on  the  one  hand  and  Muskogee  and  Waco  on  the 
other  and  between  the  rate  to  Okmulgee  and  the  combination  rates  on 
Tulsa  and  Muskogee  were  widened  by  reason  of  the  increases  which 
became  effective  on  June  25,  1918,  under  General  Order  No.  28  of 
the  Director  General  of  Eailroads. 

Little  evidence  was  submitted  by  defendants  with  respect  to  rates 
from  Fredonia  to  points  in  Oklahoma  and  Texas.  The  witness  for 
defendants  testified  that,  with  the  exception  of  the  three  shipments 
to  complainant,  there  had  been  no  movement  of  window  glass  from 
Fredonia  to  Okmulgee  since  about  1915,  and  that  probably  there 
would  be  no  future  movement.  Under  these  circumstances,  it  is 
contended,  the  rate  applied  was  proper  and  the  present  rate  basis 
should  not  be  changed.  The  volume  of  movement  from  Fredonia 
to  Tulsa,  Muskogee,  and  Waco  was  not  shown,  and  no  evidence  of 
any  real  value  was  introduced  to  justify  the  lower  rates  to  those 
points  or  the  disturbance  in  the  rate  relationship  which  formerly 
existed.  It  was  testified  that  low  rates  were  established  from  Okla- 
homa points  to  Kansas  City  and  St.  Louis  for  the  purpose  of  assist- 
ing the  Oklahoma  producers  in  meeting  competition  of  producers 
located  east  thereof,  and  that  the  rate  from  Okmulgee  to  Fredonia 
was  made  the  same  as  that  to  Kansas  City  because  Fredonia  is  in  the 
Kansas  City  group. 

In  Bute  Co.  v.  A.,  T.  (&  S.  F.  Ry.  Co.,  52  I.  C.  C,  380,  we  observed 
that  the  commodity  rates  on  common  window  glass,  in  carloads, 
from  Kansas  producing  points  to  certain  points  in  Texas  approxi- 
mated class  D.  At  the  time  of  movement  the  class  D  rates  from  Fre- 
donia were  23  cents  to  Tulsa  and  Muskogee,  24  cents  to  Okmulgee, 
and  41  cents  to  Waco. 

The  record  shows  that  the  rate  assailed  is  out  of  line  with  the 
rates  from  Fredonia  to  other  points  in  this  general  territory.  As 
shown  in  the  above  table,  the  rate  on  window  glass  from  Fredonia 
to  Okmulgee  is  about  the  same  as  the  fifth-class  rate,  whereas  to  the 
other  points  the  window-glass  rates  are  much  lower  than  fifth-class. 
Fredonia  and  Okmulgee  are  grouped  with  other  producing  points 
in  Kansas  and  Oklahoma  with  respect  to  rates  to  points  in  the 
Dallas- Fort  Worth  group,  and  the  rate  from  Fredonia  to  Okmulgee 
is  higher  than  the  group  rate  to  the  Texas  points. 
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Upon  the  facts  of  record  we  find  that  the  rate  assailed  was,  is, 
and  for  the  future  will  be,  unreasonable  and  unduly  prejudicial  to 
the  extent  that  it  exceeded  or  may  exceed  the  rate  on  the  same  com- 
modity contemporaneously  maintained  from  Fredonia  to  Muskogee; 
that  complainant  made  shipments  as  described  and  paid  and  bore 
the  charges  thereon;  that  it  has  been  damaged  in  the  difference  be- 
tween the  charges  paid  and  those  that  would  have  accrued  at  the 
rate  herein  found  reasonable ;  and  that  it  is  entitled  to  reparation  in 
the  sum  of  $292.84,  with  interest 

An  appropriate  order  will  be  entered. 
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No.  9702.* 
MEMPHIS-SOUTHWESTERN  INVESTIGATION. 


Submitted  October  Jf,  1919.    Decided  December  «,  1919. 


1.  A  maximum  distance  scale  of  class  rates  prescribed  for  distances  not  In  ex- 

cess of  350  miles  between  points  in  Arkansas,  Oklahoma,  and  southern 
Missouri. 

2.  Existing  class  rates  between  Memphis,  Tenn.,  and  all  points  on  class  A  rail- 

roads in  Arkansas  are  unreasonable  and  unduly  prejudicial  to  Memphis 
to  the  extent  that  they  exceed  by  more  than  reasonable  bridge  tolls  the 
corresponding  class  rates  contemporaneously  applicable  for  like  dis- 
tances to  intrastate  traffic  in  Arkansas.  Reasonable  bridge  tolls  pre- 
scribed. 

3.  Existing  class  rates  from  Memphis  to  points  in  southern  Missouri  as  defined 

in  the  report  are  unreasonable  and  unduly  prejudicial  to  Memphis  to  the 
extent  that  they  exceed  by  more  than  reasonable  bridge  tolls  the  corre- 
sponding class  rates  contemporaneously  in  effect  from  St  Louis,  Mo.,  to 
the  same  points  for  like  distances. 

4.  Class  rates  from  Memphis  to  points  in  Arkansas  are  unduly  prejudicial  to 

Memphis  to  the  extent  that  they  exceed  by  more  than  reasonable  bridge 
tolls  the  corresponding  rates  for  like  distances  from  St.  Louis. 

5.  Rates  and  practices  of  the  Missouri  Pacific  with  respect  to  the  concentration 

of  Arkansas  cotton  at  Memphis  not  shown  to  be  unduly  prejudicial  or 
otherwise  unlawful,  but  the  rates  for  back  hauls  on  cotton  to  compress 
points  should  be  published  on  a  uniform  basis. 

6.  Practice  of  the  Missouri  Pacific  and  the  Cotton  Belt  with  respect  to  charges 

for  the  delivery  of  cotton  at  Memphis  and  at  East  St  Louis,  111.,  subjects 
Memphis  to  uhdue  disadvantage. 

7.  Class  rates  from  St.  Louis  to  points  in  southern  Arkansas  are  unreasonable 

and  unduly  prejudicial  to  those  points  and  unduly  preferential  of  Pine 
Bluff  and  Little  Rock. 

8.  Class  rates  from  Natchez,  Miss.,  to  certain  points  on  class  A  railroads  in 

Arkansas  are  unreasonable  and  unduly  prejudicial  to  Natchez  and  un- 
duly preferential  of  Memphis  and  Little  Rock. 

'The  report  embraces  also  the  following  complaints:  No.  7804,  City  of  Memphis  v. 
Chicago,  Rock  Island  &  Pacific  Railway  Company  et  al. ;  No.  9927,  Railroad  Commission 
of  Arkansas  v,  Arkansas  Central  Railroad  Company  et  al. ;  No.  6119,  Public  Utilities  Com- 
mission of  Kansas  v.  Alabama  &  VIcksburg  Railway  Company  et  al. ;  No.  6119  (Sub-No. 
1),  Wichita  Business  Association  v.  Same;  No.  6119  (Sub-No.  2),  Hutcblnson  Traffic 
Bureau  v.  Same;  No.  6228,  Topeka  Trafllc  Association  v.  Same;  No.  10084,  Natchei 
Chamber  of  Commerce  v.  Natches  &  Southern  Railway  Company  et  al. ;  No.  10086,  Okla- 
homa Traffic  Association  v.  Atchison,  Topeka  ft  Santa  Fe  Railway  Company  et  al. ;  No. 
9886,  Chamber  of  Commerce  of  Monroe  (La.)  v,  Arkansas  ft  Louisiana  Midland  Railway 
Company  et  al. 

Heard  therewith  were  a  large  number  of  fifteenth  section  applications  filed  by 
individual  carriers,  but  subsequently  withdrawn  at  the  instance  of  the  Director  General 
of  Railroads ;  also  numerous  fourth  section  applications  hereinafter  listed. 
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9.  Class  rates  from  Monroe  and  Shreveport,  La.,  to  points  on  class  A  railroads 
in  southern  Arkansas  are  unreasonable,  unduly  prejudicial  to  Monroe 
and  Shreveport  and  unduly  preferential  of  competing  points  in  Arkansas 
to  the  extent  that  they  exceed  for  like  distances  the  corresponding  class 
rates  applicable  to  intrastate  traffic  in  Arkansas. 

10.  Allegation  that  class  rates  from  groups  of  origin  in  western  trunk  line  ter- 

ritory to  Fort  Smith,  Ark.,  are  unduly  prejudicial  to  that  point  and 
unduly  preferential  of  points  in  eastern  Oklahoma,  not  sustained. 

11.  Class  and  commodity  rates  from  certain  territories  in  the  southeast  to 

points  in  Arkansas  are  unduly  prejudicial  to  Arkansas  and  unduly 
preferential  of  certain  points  in  Oklahoma. 

12.  Reasonable  maximum  class  rates  approved  between  Memphis,  Tenn.,  and 

Kansas  City,  Mo. 

13.  Fourth   section  applications  by  which  the  carriers  parties  thereto  seek 

authority  to  continue  lower  class  and  commodity  rates  to  and  from 
competitive  points  along  the  Mississippi  River,  St.  Louis  and  south,  than 
the  rates  to  and  from  intermediate  points,  denied.  Other  fourth  sec- 
tion applications  considered  and  appropriate  findings  made. 

14.  Reasonable  class  rates  established  from  New  Orleans,  La.,  to  points  in 

Arkansas,  Oklahoma,  and  Missouri  River  cities. 

15.  Class    and    commodity    rates    from   New   Orleans    to   interior   points    in 

eastern  Kansas  are,  under  present  conditions,  unduly  prejudicial  to 
those  points  and  unduly  preferential  of  Kansas  City.  A  proper  align- 
ment suggested. 

16.  Differentials  over  Kansas  City  approved  for  constructing  class  rates  to 

Omaha  from  New  Orleans.  Differentials  over  Omaha  also  approved 
for  constructing  class  rates  from  New  Orleans  to  Sioux  City. 

17.  Proposed  increased  class  rates  from  St.  Louis  to  points  in  Oklahoma  not 

justified. 

T.  K.  Riddick  and  Jas.  S.  Davant  for  City  of  Memphis  and  Mem- 
phis Freight  Bureau ;  Edw.  A.  Haid^  C.  D.  Mowen^  T.  E.  Wood^  H. 
R.  WUsonj  Walter  G.  Brmher^  HamUton  Moses^  and  Tom  W.  Camp- 
bell for  Corporation  Commission  of  Arkansas,  Fort  Smith  Traffic 
Bureau,  Little  Rock  Chamber  of  Commerce,  and  Pine  Bluff  Commer- 
cial Club  ;A,E.  Helm  for  Public  Utilities  Commission  of  Kansas ;  W. 
H.  Humphrey^  H.  L.  Bermett^  and  P.  H.  Nolan  for  Corporation 
Commission  of  Oklahoma;  Victor  E.  Wilson  and  U.  G.  Powell  for 
Nebraska  State  Railway  Commission;  C.  B.  Bee  for  Public  Service 
Commission  of  Missouri ;  Walter  Condran,  W.  F.  Parsons,  and  A.  T. 
Sindel  for  Iowa  Board  of  Railroad  Commissioners;  A.  D.  Beals  and 
H.  M.  Gregory  for  Southern  Arkansas  Wholesale  Grocers'  Associa- 
tion and  Arkansas  Jobbers  and  Manufacturers  Association;  B.  F. 
Martin  for  Natchez  Chamber  of  Commerce;  H.  J.  Ferrumdez  for 
Monroe  Chamber  of  Commerce ;  W.  F.  Hardie  and  H.  C.  McCord  for 
Oklahoma  Traffic  Association  and  Oklahoma  State  Shippers  Asso- 
ciation; Edgar  Moulton  and  Carl  Giessow  for  New  Orleans  Joint 
Traffic  Bureau;  R.  D.  Sangster  for  Kansas  City  Chamber  of  Com- 
merce ;  C.  E,  ChUde  for  Omaha  Chamber  of  Commerce ;  P.  W.  Coyle 

and  H,  R.  Brashear  for  St.  Louis  Chamber  of  Commerce;  W.  P. 
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Huston  for  Wichita  Board  of  Commerce ;  TF.  H,  Yoimg  for  Nebraska- 
Iowa  Wholesale  Fruit  Dealers  Association;  A.  C.  Slaughter  for  Iowa 
Fruit  Jobbers  Association;  Walter  S.  W kitten  and  John  J.  Ledwith 
for  Lincoln  (Nebr.)  Commercial  Club;  i.  S.  McDonald  for  Arkansas 
Traffic  Association ;  Charles  S,  Bowling  for  Little  Rock  Cotton  Ex- 
change; A,  R.  Bragg  for  Merchants  Freight  Bureau,  Little  Rock, 
Ark. ;  W.  M,  Taylor  for  Pine  Bluff  Traffic  Bureau ;  B.  S.  Craig  for 
Hutchinson  Traffic  Bureau ;  E.  H,  Hogueland  for  Topeka  Traffic  As- 
sociation ;  e/.  P.  Haynes  for  Traffic  Bureau  of  Sioux  City  Commercial 
Club ;  M.  W.  Martin  for  Helena  Traffic  Bureau ;  S.  C.  Bates  for  Job- 
bers 8l  Manufacturers  Association,  Springfield,  Mo. ;  J,  TF.  Reading 
for  Stuttgart  (Ark.)  Business  Men's  Association;  Laurence  F.  Daspit 
for  Shreveport  Chamber  of  Commerce;  E,  H.  Draper  for  Iowa-Ne- 
braska Wholesale  Grocers  Association;  H.  F.  Sundberg  for  Chamber 
of  Commerce  of  Cedar  Rapids,  Iowa;  A.  B.  Comhs  for  Marshall  Oil 
Company;  E.  M,  Gleason  for  Texarkana  Freight  Bureau;  E.  G, 
Wylie  for  Greater  Des  Moines  Committee;  C.  0.  Dawson  for  Ot- 
tumwa  Commercial  Club ;  complainants,  protestants,  and  interveners. 

W.  F.  Dickinson^  J.  R.  Twmey^  H.  G.  Herbel,  and  A^.  W.  Proctor 
for  United  States  Railroad  Administration. 

W.  F,  Dickinson,  J.  R.  Tumey,  F.  A.  Leland,  Arthur  E.  Haid, 
Alex  M.  Bull,  D.  P.  ConneU,  Fred  G.  Wright,  J.  M,  Souby,  and 
C.  W.  Owen  for  other  defendants. 

Report  of  the  Commission. 

Daniels,  Commissioner: 

In  these  proceedings  the  proposed  report  of  the  examiner  was 
served  upon  the  parties ;  exceptions  thereto  were  filed ;  and  oral  argu- 
ment was  had  before  the  Commission.  In  the  following  report  there 
are  incorporated  substantial  excerpts  from  the  examiner's  proposed 
report  where  the  recitals  or  findings  are  approved  and  adopted  by 
the  Commission. 

The  proceedings  are  the  outgrowth  of  previous  cases,  in  particular^ 
City  of  Memphis  v.  C,  R.  I.  c&  P.  Ry.  Co.,  39  I.  C.  C,  256;  43 
I.  C.  C,  121 ;  45  I.  C.  C,  487.  The  principal  allegation  therein  was 
that  the  interstate  class  and  commodity  rates  between  Memphis  and 
points  in  the  state  of  Arkansas  were  unreasonable  and  unduly  preju- 
dicial to  Memphis  and  to  interstate  traffic  to  and  from  that  point  and 
unduly  preferential  of  Arkansas  shippers  and  of  intrastate  traffic 
within  the  state  of  Arkansas.  We  held  that  the  evidence  showed 
conclusively  that  the  relationship  between  the  state  class  and  com- 
modity rates  within  Arkansas  and  the  class  and  commodity  rates 
between  Memphis  and  Arkansas  points  was  unduly  prejudicial  to 
Memphis  and  constituted  a  burden  on  interstate  commerce,  in  that 
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for  equal  distances  the  state  rates  were  materially  lower  than  the 
.  interstate  rates.  City  of  Memphis  v.  (7.,  R.  I.  <&  P.  Ry,  Co.^  39 
j  I.  C.  C,  256.  In  a  supplemental  report,  43 1.  C.  C,  121,  we  prescribed 
I  a  maximum  distance  scale  of  class  rates  between  Memphis  and  the 
eastern  part  of  the  state  of  Arkansas,  and  held  that  the  interstate 
rates  should  not  exceed  the  intrastate  rates  by  more  than  reasonable 
bridge  tolls  which  we  prescribed.  When  the  prescribed  scale  was  to 
be  applied  fourth  section  difficulties  were  encountered,  due  to  the  fact 
that  our  scale  made  the  rates  from  Memphis  to  intermediate  points 
in  Arkansas  substantially  higher  than  the  rates  from  Memphis  to 
Kansas  City,  Mo.,  and  other  points  beyond  in  Missouri,  Kansas,  and 
Oklahoma.  This  complication  prompted  the  carriers  to  suggest  in- 
creased rates  from  Memphis  to  the  Missouri  River  and  to  the  inter- 
mediate territory  to  a  basis  more  nearly  in  accord,  distance  con- 
sidered, with  that  prescribed  between  Memphis  and  points  in 
Arkansas.  Appropriate  applications  were  filed  under  the  fifteenth 
section  of  the  act,  as  amended,  for  permission  to  file  the  increased 
rates.  Inasmuch  as  the  class  rates  between  Memphis  and  the  Mis- 
souri Biver  cities  applied  over  certain  routes  through  Arkansas,  east- 
ern Oklahoma,  and  southern  Kansas,  the  carriers  suggested  that  a 
proper  realignment  of  the  Memphis-Missouri  Eiver  rates  could  not 
be  made  without  providing  a  uniform  scale  of  class  rates  to  apply 
throughout  that  general  territory. 

By  order  dated  May  21,  1917,  we  entered  an  order  instituting  an 
investigation  upon  our  own  motion  under  Docket  9702,  Memphis- 
Southwestern  Investigation^  into  the  reasonableness  and  the  dis- 
i  criminatory  character  of  the  interstate  class  and  commodity  rates 
between  Memphis  and  points  in  the  state  of  Arkansas,  ^'  as  well  as 
contiguous  territory  in  Missouri  and  Oklahoma,"  principally  with  a 
.  view  to  determining  whether  the  rates  finally  prescribed  as  just,  rea- 
sonable, and  nondiscriminatory  from  Memphis  to  points  in  eastern 
Arkansas  could  with  propriety  be  extended  not  only  into  Arkansas 
as  a  whole,  but  into  contiguous  territory  in  the  two  aforementioned 
adjoining  states. 

The  carriers  confronted  another  complication  arising  from  the 
fact  that  the  rates  between  Memphis  and  Arkansas  and  Louisiana  bore 
to  those  from  St.  Louis  a  fixed  relationship  which  was  prescribed 
by  the  Conmiission  in  Memphis  Freight  Bureau  v»  St,  Z.,  /.  M. 
<&  S.  Ry.  Co.,  39  I.  C.  C,  224.  The  preservation  of  this  differ- 
ential adjustment  is  alleged  to  have  necessitated  proposed  increases 
in  the  rates  from  St.  Louis  corresponding  with  those  proposed  from 
Memphis.  Appropriate  fifteenth  section  applications  were  accord- 
ingly filed,  proposing  to  increase  the  St.  Louis  rates,  not  only  to 
points  in  Arkansas  and  Louisiana,  but  to  points  in  Oklahoma  as  welL 
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This  adjustment,  in  turn,  necessitated  further  increases  from  the  ter- 
ritory east  of  the  Mississippi,  inasmuch  as  the  rates  from  St.  Louis 
to  the  southwest  serve  as  the  basis  of  the  whole  southwestern  rate 
structure,  the  rates  from  so-called  "  defined  "  territories,  embracing 
points  in  official  classification  territory  and  in  the  southeast,  being 
constructed  by  adding  certain  fixed  differentials  to  the  St.  Louis 
rates.  Thus  it  came  about  that  a  proceeding  which  originally  in- 
volved only  the  rates  from  Memphis  to  points  in  Arkansas  has  been 
greatly  extended  in  scope. 

Another  group  of  fifteenth  section  applications  proposed  to  make 
substantial  increases  in  class  rates  and  in  certain  commodity  rates 
between  the  Gulf  ports  and  Missouri  River  cities.  These  applica- 
tions were  based  on  our  conclusions  in  Rates  from  New  Orleans  and 
Galveston^  44  I.  C.  C,  727,  and  our  Fourth  Section  Order  No.  6704, 
in  which  the  southwestern  lines  were  denied  authority  to  continue 
lower  domestic  and  import  rates  via  the  direct  lines  from  New  Or- 
leans and  Galveston  to  Kansas  City  and  other  Missouri  River  points 
than  to  intermediate  points  in  Kansas.  The  carriers  treated  the 
report  and  order  in  the  case  cited,  taken  in  connection  with  the 
report  in  Public  Utilities  Commission  of  Kansas  \.  A.  (&  V.  Ry. 
Co.^  44  I.  C.  C,  743,  as  warranting  increases  in  the  existing  rate 
structure  from  the  Gulf  ports  to  the  Missouri  River  cities  and  re- 
lated territories.  Fifteenth  section  applications  were  filed  accord- 
ingly. Increases  in  rates  were  likewise  proposed  from  the  Gulf 
ports  to  points  intermediate  to  the  Missouri  River  in  Arkansas, 
Missouri,  Oklahoma,  and  Kansas.  One  of  the  applications  pro- 
posed to  increase  the  class  rates  from  the  Gulf  ports  to  the  Colo- 
rado common  points  and  to  rate  groups  north  of  the  Missouri  River 
cities. 

In  addition  to  the  issues  above  outlined  there  are  others  presented 
in  formal  complaints,  listed  above,  that  were  consolidated  with  this 
investigation.  There  are  also  numerous  fourth  section  applications 
assigned  for  hearing  in  connection  with  this  proceeding,  some  of 
which  are  passed  upon  in  this  report 

Subsequent  to  the  early  hearings  in  this  investigation,  but  prior 
to  the  last  hearing,  all  the  fifteenth  section  applications  embraced 
in  the  proceeding  were  withdrawn  at  the  instance  of  the  Director 
General  of  Railroads.  These  applications  are  therefore  not  strictly 
in  issue.  It  is  practically  impossible,  however,  to  pass  upon  certain 
issues  raised  by  the  several  formal  complaints  if  the  rate  adjust- 
ments proposed  in  the  fifteenth  section  applications  are  ignored. 
Some  of  the  applications  represent  essentially  the  carriers'  defense 
to  the  complaints  or  embody  their  suggestions  as  to  the  appropriate 
remedies.    The  scope  of  the  proceeding  will  be  confined  largely  to 
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the  issues  framed  by  the  formal  complaints.    The  issues  to  be  con- 
sidered in  this  report  may  1x5  defined  as  follows: 

1.  The  reasonableness  and  the  alleged  prejudicial  character  of  the  inter- 
state class  rates  between  Memphis  on  J;he  one  hand  and  all  points  in  the 
state  of  Arkansas  on  the  other,  as  compared  with  the  Arkansas  intrastate  rates, 
this  issue  being  raised  by  formal  complaint  filed  by  the  city  of  Memphis.  In 
connection  with  this  issue  it  is  believed  proper  to  consider  evidence  addressed 
to  proposals  of  the  carriers  with  respect  to  the  level  of  the  class  rates,  both  state 
and  interstate.  The  determination  of  this  issue  involves  consideration  of  the 
proper  bridge  tolls  to  be  Imposed  for  the  Mississippi  River  crossing  at  Memphis. 

2.  The  reasonableness  and  the  alleged  prejudicial  character  of  present  inter- 
state class  rates  from  Memphis  to  points  in  southern  Missouri  as  compared  with 
the  rates  from  St.  Ix>uis  to  the  same  points.  Issue  raised  by  formal  complaint 
of  the  city  of  Memphis. 

3.  The  alleged  prejudicial  character  of  present  class  rates  from  Memphis 
to  points  in  the  state  of  Arkansas  as  compared  with  the  corresponding  rates 
from  St.  Louis  to  the  same  points.  Issue  raised  by  formal  complaint  of  the 
city  of  Memphis.  In  connection  with  this  issue  it  is  believed  proper  to  con- 
sider evidence  addressed  to  proposals  of  the  carriers  with  respect  to  the  proper 
level  of  the  class  rates  from  St.  Louis  to  points  in  Arkansas. 

4.  The  reasonableness  and  alleged  prejudicial  character  of  class  rates  from 
St.  Louis  to  points  in  southern  Arkansas  as  compared  with  corresponding  rates 
to  Little  Rock  and  Pine  Bluff.  Issue  raised  by  intervention  of  Southern  Ar- 
kansas Wholesale  Grocers  Association  and  Arkansas  Jobbers  and  Manufac- 
turers Association. 

5.  The  reasonableness  and  propriety  of  proposed  increased  class  rates  between 
Memphis  and  Kansas  City  as  compared  with  rates  to  and  from '  Intermediate 
points.  Issue  raised  by  fourth  section  applications  and  fifteenth  section  appli- 
cations. 

6.  The  reasonableness  and  the  alleged  prejudicial  character  of  interstate 
class  rates  from  Natchez,  Miss.,  to  points  in  the  states  of  Arkansas  and 
Oklahoma,  as  compared  with  the  corresponding  rates  applicable  within  the 
state  of  Arkansas,  and  with  interstate  rates  between  Memphis,  New  Orleans, 
and  other  points,  and  the  destinations  in  question.  Issue  raised  by  formal 
complaint  of  the  Natchez  Chamber  of  Ck)mmerce. 

7.  The  reasonableness  and  the  alleged  prejudicial  character  of  interstate 
class  rates  from  Monroe,  La.,  to  points  in  southern  Arkansas  as  compared  with 
the  intrastate  class  rates  contemporaneously  applicable  from  specified  Arkansas 
jobbing  points  to  the  same  destinations.  Issue  raised  by  formal  complaint  of 
the  Monroe  Chamber  of  Commerce. 

8.  Alleged  prejudicial  character  of  certain  rates  from  designated  groups 
of  origin  in  the  southeast  and  in  western  trunk  line  territory  to  points  in 
Arkansas  as  compared  with  corresponding  rates  to  eastern  Oklahoma.  Issue 
raised  by  formal  complaint  of  the  Corporation  Commission  of  Arkansas. 

9.  Reasonableness  and  alleged  prejudicial  character  of  class  and  commodity 
rates  from  New  Orleans  and  related  points  to  Wichita,  Salina,  Hutchinson,  and 
other  interior  points  in  Kansas  and  Oklahoma  as  compared  with  corresponding 
rates  to  Kansas  City  and  other  Missouri  River  points.  The  rates  complained  of 
are  generally  higher  than  the  rates  to  Kansas  City,  resulting  in  fourth  section 
departures.  Issue  raised  by  formal  complaints  filed  by  the  Public  Utilities 
Commission  of  Kansas,  Wichita  Business  Association,  Hutchinson  Traffic 
Bureau,  and  Topeka  Traffic  Association,  and  by  fourth  section  applications. 
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10.  The  reasonableness  and  alleged  prejudicial  character  of  class  rates  and 
specified  commodity  rates  from  New  Orleans  and  related  points  to  Oklahoma 
City,  Shawnee,  and  El  Reno,  Okla.,  as  compared  with  corresponding  rates  to 
more  distant  points  in  Kansas,  such  as  Wichita,  Caldwell,  and  Arkansas  City. 
Issue  raised  by  formal  complaint  of  Oklahoma  Traffic  Association,  and  by 
fourth  section  applications. 

11.  Reasonableness  of  proposed  Increased  class  rates  from  St.  Louis  to  points 
In  Oklahoma.    Issue  raised  by  fifteenth  section  applications  since  withdrawn. 

12.  Numerous  fourth  section  applications,  the  most  Important  of  whl(;h  are 
those  relating  to  departures  along  the  Mississippi  River,  St.  Louis,  and  south. 

13.  The  propriety  of  establishing  a  uniform  scale  of  class  rates  to  apply  to 
Interstate  traffic  between  Arkansas  and  southern  Missouri,  between  Arkansas 
and  Oklahoma,  and  between  Oklahoma  and  Kansas. 

No  mention  is  made  of  commodity  rates  in  the  preceding  summary 
except  in  paragraphs  9  and  10,  although  commodity  rates  are  at- 
tacked in  all  the  formal  complaints  embraced  herein.  It  is  generally 
agreed  that  the  maximum  class  rates  to  be  applied  should  be  deter- 
mined before  attempting  to  realign  the  commodity  rates.  A  revision 
of  numerous  commodity  rates  is  necessary  to  correct  the  maladjust- 
ment disclosed  by  the  Memphis  complaint,  but  apparently  such  revi- 
sion can  not  well  be  made  in  the  rates  from  Memphis  without  corre- 
sponding changes  in  the  rates  from  St.  Louis,  Cairo,  Natchez,  and 
other  river  crossings.  Revision  of  the  commodity  rates  from  Natchez 
to  stations  in  Arkansas  and  Louisiana  is  now  in  progress,  in  accord- 
ance with  the  findings  of  the  Commission  in  Natchez  Chamber  of  I 
Commerce  y,  L.  &  A,  Ry,  Co.^  52  I.  C.  C,  105.  It  has  therefore 
seemed  advisable  to  defer  until  later  the  matter  of  commodity  rates 
from  Memphis  and  other  crossings.  Certain  northbound  commodity 
rates  from  the  Gulf  ports,  attacked  in  formal  complaints,  will  be  con- 
sidered and  passed  upon,  as  well  as  the  rates  for  concentration  and 
delivery  of  cotton  at  Memphis. 

The  formal  complaints  bring  into  issue  under  section  3  of  the  act 
to  regulate  commerce  the  propriety  of  the  intrastate  rates  in  Arkan- 
sas and  southern  Missouri.  The  intrastate  rates  in  Kansas  are  not 
in  issue,  and  no  findings  with  respect  thereto  will  be  made  herein. 

Appearances  were  entered  for  the  Corporation  Commission  of 
Arkansas,  the  Public  Utilities  Commission  of  Kansas,  the  Corpora- 
tion Commission  of  Oklahoma,  the  State  Railway  Commission  of  Ne- 
braska, and  the  Public  Service  Commission  of  Missouri,  and  these 
commissions  were  represented  throughout  the  greater  part  of  the 
hearing.  The  Director  General  of  Railroads  was  made  a  party  de- 
fendant to  most  of  the  formal  complaints  and  was  represented  by 
counsel. 

Numerous  commercial  organizations  as  well  as  individual  shipper^.- 
appeared  in  protest  against  certain  of  the  increased  rates  proposed. 
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All  class  rates  involved  in  this  proceeding  were  increased  25  per 
cent  effective  June  25,  1918.  Unless  otherwise  specified  all  rates  in 
this  report  are  those  in  effect  prior  to  June  25, 1918. 

THE  PROPOSED  UNIFORM  SCALE  AND  ITS  TERRITORIAL  APPLICATION. 

In  prescribing  the  scale  of  maximum  class  rates  in  the  second 
report  in  the  MempMa  Caae^  we  limited  its  application,  generally 
speaking,  to  the  eastern  part  of  the  state  of  Arkansas.  The  addi- 
tional evidence  now  submitted  shows  that  any  scale  of  class  rates 
that  is  applied  from  Memphis  to  any  part  of  Arkansas  should  cover 
the  whole  state.  The  scale  of  distance  class  rates  prescribed  by  tho 
Corporation  Commission  of  Arkansas  applies  uniformly  throughout 
the  state,  except  on  so-called  differential  lines,  indicating  a  recog- 
nition by  that  body  of  the  general  similarity  of  transportation  con- 
ditions in  all  parts  of  the  state. 

The  evidence  shows  a  substantial  movement  of  freight  between 
Memphis  and  points  in  western  Arkansas.  During  October,  1916, 
and  January,  April,  and  July,  1917,  this  movement  amounted  to 
23,174,008  pounds,  of  which  merchandise  traffic  constituted  8,148,896 
pounds.  Shippers  in  Memphis  ship  their  products  to  Arkansas 
points  in  competition  with  manufacturers  located  within  the  state, 
and  Memphis  jobbers,  who  have  been  confined  largely  to  the  eastern 
section  of  the  state,  contend  that  they  could  substantially  widen  their 
field  of  operation  if  they  were  accorded  the  relative  equality  in  rates 
to  which  they  are  entitled  under  the  law.  That  the  carriers  regard 
the  transportation  conditions  as  sufficiently  similar  to  warrant  the 
application  on  class  A  roads  of  the  same  scale  of  class  rates  through- 
out the  whole  state  of  Arkansas  and  well  beyond  the  borders  thereof 
is  clearly  indicated  by  the  evidence. 

The  evidence  shows  that  in  order  to  secure  equal  and  uniform  treat- 
ment for  interstate  commerce  the  uniform  scale  should  cover  the  whole 
state  of  Arkansas  for  interstate  and  intrastate  commerce,  and  that 
the  same  scale  must,  to  avoid  undue  inequalities,  be  extended  to  ad- 
jacent territory  in  some  of  the  adjoining  states.  The  uniform  scale 
proposed  by  the  Director  General  of  Railroads  was  the  Shreveport 
scale  plus  25  per  cent,  otherwise  known  as  the  Natchez  scale,  pre- 
scribed by  the  Commission  in  Natchez  Chamher  of  Commerce  v.  L. 
(&  A.  Ry,  Co.^  52  I.  C.  C,  105.  Substantially  higher  rates  were  pro- 
posed by  the  individual  railroads.  In  subsequent  references  to  the 
Natchez  scale  it  will  be  understood  that  the  25  per  cent  increase  is 
included  therein.  Where  reference  is  made  to  the  Shreveport  scale 
it  is  the  basic  Shreveport  scale  without  the  25  per  cent  increase.  The 
proposal  to  apply  the  Natchez  scale  involved  its  use  only  for  dis- 
tances up  to  and  including  350  miles,  for  the  reason  that  the  scale 
would  materially  reduce  existing  rates  for  longer  distances.    Between 
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Memphis  and  Arkansas  points  the  maximum  haul  is  approximately 
350  miles.  It  will  be  remembered  that  the  Natchez  scale  is  now 
eflfective  (1)  between  points  in  Texas  common-point  territory;  (2)  be- 
tween Buston  and  Shreveport,  La.,  on  the  one  hand,  and  Texas  com- 
mon points  on  the  other;  (3)  between  points  in  Oklahoma  and 
Texas  common  points,  for  distances  of  500  miles  and  less;  (4)  be- 
tween points  in  the  state  of  Louisiana  west  of  the  Mississippi  River ; 
(5)  between  Mississippi  River  crossings,  Memphis  and  south,  and 
points  in  Louisiana  west  of  the  Mississippi  River,  with  certain  addi- 
tional charges  for  crossing  the  river;  (6)  between  the  same  river 
crossings  and  points  in  southern  Arkansas,  with  the  same  additional 
crossing  charges;  and  (7)  between  points  in  Louisiana  and  points  in 
the  extreme  southern  part  of  Arkansas.  In  other  words,  with  re- 
spect to  certain  interstate  traffic  the  Natchez  scale  now  covers,  as  the 
result  of  the  Commission's  orders,  and  with  certain  limitations  as 
to  distance,  the  whole  state  of  Oklahoma,  all  of  Texas  common- 
point  territory,  all  of  Louisiana  west  of  the  river,  and  part  of  south- 
em  Arkansas.  With  respect  to  intrastate  traffic  it  applies  through- 
out Texas  common-point  territory  and  throughout  all  of  Louisiana 
except  the  portion  lying  east  of  the  Mississippi  River.  The  ques- 
tion here  involved  is  whether  the  Natchez  scale  should  apply  through- 
out Arkansas,  Oklahoma,  and  southern  Missouri.  Southern  Mis- 
souri, as  the  expression  is  used  in  this  report,  refers  to  what  is 
known  as  "B"  territory,  being  the  portion  of  the  state,  roughly 
speaking,  lying  south  of  the  Missouri  River. 

The  conclusion  is  difficult  to  escape  that  the  differences  in  trans- 
portation conditions  generally  are  not  sufficiently  marked  to  neces- 
sitate or  to  warrant  different  levels  of  class  rates  in  the  general  region 
here  involved.  The  following  indicates  the  traffic  density  in  the 
states  named  for  the  year  ended  June  30, 1916 : 


state. 


Arkansas.. 
Oklahoma. 
Louisiana. 


Ton-milas  of 

ravenua- 

freight 

per  mile. 


718,632 
635,977 
672,480 


SUte. 


Texas 

Southern  Missouri. 


Ton-miles  of 
revenue- 
freight 
per  mile. 


1570,268 
S720,798 


>  Including  differential  territory.    >  Average  for  Missouri  Pacific,  Frisco,  Rock  Island,  and  Cotton  Belt. 

That  the  traffic  conditions  are  different  in  the  territory  north  of 
the  Missouri  River  is  indicated  by  the  fact  that  the  density  for 
Missouri  as  a  whole  is  1,044,984;  for  Iowa,  808,980;  and  for  Min- 
nesota, 1,181,069. 

Details  bearing  upon  the  differences  in  transportation  conditions 
in  the  states  named  are  set  forth  in  Appendix  No.  2.  A  careful  study 
of  the  statistics  there  given,  while  showing  in  some  instances  marked 
differences  in  individual  items,  leads  to  the  conclusion  that,  con- 

55  1. 0.  C. 


524  INTERSTATE  COMMERCE  COMMISSION  REPORTS. 

sidering  all  the  figures  together,  a  uniform  scale  of  rates  could  with 
propriety  be  applied  throughout  southern  Missouri,  Oklahoma,  Ar- 
kansas, Louisiana,  and  common-point  territory  in  Texas.  The  evi- 
dence indicates  that  Arkansas  and  Oklahoma  and  southern  Missouri 
are  a  homogeneous  rate  region  and  that  transportation  conditions 
would  seem  to  dictate  in  general  the  observance  therein  of  a  uniform 
distance  scale. 

The  present  class-rate  structure  in  this  territory  is  a  tangled  maze 
;Of  inconsistencies  and  incongruities,  with  state  rates  in  numerous 
instances  substantially  lower  than  corresponding  interstate  rates, 
with  the  interstate  rates  themselves  so  badly  aligned  that  the  states 
could  not,  if  they  would,  make  the  intrastate  rates  conform  to  all 
of  them;  with  exceptions  to  the  classification  applying  from  one 
river  crossing  but  not  from  another  similarly  located ;  with  numerous 
departures  from  the  long-and-short-haul  provision  of  the  fourth 
section  that  are  without  justification  under  present  conditions;  with 
low  "jobbers"  scales  applying  from  some  points  and  not  from 
others  similarly  located;  with  some  rates  substantially  higher  than 
the  combination  of  intermediates;  with  wide  discrepancies  in  rates 
for  hauls  of  the  same  length;  with  some  two-line  rates  constructed 
by  full  combination  and  others  by  adding  differentials,  and  still 
others  without  adding  anything;  with  so  many  different  sets  of  class- 
rate  percentages  that  it  would  take  pages  to  set  out  and  explain  them 
all;  with  many  rates  breaking  sharply  at  state  lines  without  any 
other  reason  than  the  existence  of  the  state  boundary.  When  all  of 
these  things  are  considered  in  the  light  of  evidence  plainly  showing 
that  there  are,  generally  speaking,  no  differences  in  transportation 
conditions  in  this  general  territory  to  warrant  any  difference  in  rates 
or  practices,  the  only  possible  conclusion  is  that  a  fairly  uniform 
basis  of  rates  must  be  established,  in  order  to  accord  to  all  shippers 
and  all  communities  the  equality  of  treatment  with  respect  to  inter- 
state commerce  to  which  they  are  entitled  under  the  law. 

In  general  the  Natchez  scale,  if  strictly  applied  in  the  territory 
here  under  consideration,  would  (a)  substantially  reduce  rates  on 
the  higher  classes  between  Memphis  and  Arkansas  points;  (b)  make 
materially  lower  rates  than  those  approved  by  the  Commission  for 
application  between  Memphis  and  Arkansas  points  in  a  previous  re- 
port in  one  of  the  cases  consolidated  with  this  investigation,  43 1.  C.  C, 
121,  as  increased  25  per  cent;  (c)  substantially  reduce  existing  rates 
on  the  higher  classes  from  St.  Louis  to  Arkansas  and  Louisiana 
points;  (d)  entail  such  substantial  reductions  in  rates  from  Mem- 
phis, St.  Louis,  and  Kansas  City  to  points  bordering  on  Texas  com- 
mon-point territory  as  to  make  it  difficult  if  not  impossible  to  main- 
tain existing  rates  from^ those  crossings  to  Texas  common  points:  (e) 
increase  substantially  the  Arkansas  state  rates;  (f)  increase  substan- 

65  I.  C.  C. 


MEMPHIS-SOUTHWESTERN  INVESTIGATIOIT.  626 

tially  the  intrastate  rates  applicable  in  Oklahoma  and  in  southern 
Missouri;  and  (g)  increase  materially  certain  low  "jobbers'"  rates 
which  carry  a  substantial  volume  of  merchandise  traffic  in  this 
territory. 

Because  of  the  number  of  classes  involved  and  the  varying  volume 
of  traffic  moving  on  each  of  the  different  classes  it  is  difRcult  to 
compare  two  scales  of  class  rates  in  such  a  way  as  to  tell  precisely 
and  concisely  how  much  higher  one  is  than  the  other  as  applied  to 
the  traffic  actually  moving  in  a  given  territory.  One  of  the  witneeses 
for  the  carriers  made  a  careful  study  of  the  rates  from  both  Memphis 
and  St.  Louis  to  684  representative  stations  in  Arkansas  and  Loui- 
siana. This  study,  the  figures  supporting  wliich  are  incorporated  in 
the  record,  shows  that  to  apply  the  Shreveport  scale  from  Memphis 
to  the  684  points  named  would  effect  a  total  reduction  in  rates  for 
the  first  four  classes  of  7,590  cents  and  a  total  increase  of  365,5  cents, 
making  a  net  reduction  of  7,224.5  cents  on  the  four  classes  to  the 
684  stations,  an  average  of  10.6  cents  for  each  station  and  2.65  cents 
on  each  of  the  four  classes.  In  other  words,  if  the  carriers  hauled 
to  each  of  these  684  stations  100  pounds  of  freight  for  each  of  the 
■  first  four  classes,  their  revenue  would  be  2.65  cents  less  on  each  ship- 
ment under  the  Shreveport  scale  than  it  would  be  under  the  rates 
actually  in  effect  on  June  24, 1918.  On  the  so-called  carload  classes, 
5  to  E,  inclusive,  there  was  a  net  increase  of  8,708.5  cents,  slightly 
more  than  half  as  great  as  the  reduction  for  the  first  four  classes. 
In  any  such  comparison  it  is  important  to  understand  that  the  move- 
ment of  freight  on  the  carload  class  rates  in  this  territory  is  rela- 
tively small,  the  heavy  movement  being  on  the  first  four  classes,  and 
particularly  on  fourth  class. 

A  like  comparison  with  respect  to  the  rates  on  the  first  four  classes 
from  St.  Louis  to  the  same  684  stations  showed  a  net  reduction  of  5.5 
cents  per  station  and  1.4  cents  per  class  per  station.  The  carload 
classes  show  a  net  increase  of  approximately  5  cents  per  class  per 
station. 

The  following  shows  to  what  extent  the  Shreveport  scale  would 
change  the  rates  from  St.  Louis  to  typical  stations  ia  Arkansas: 
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A  similar  comparison  of  rates  from  Memphis  to  Arkansas  points 
is  as  follows: 


1  With  bride*  tolX  added  u  pw  43 1.  C.  C,  130. 

The  preceding  comparisons  indicate  tiiat  the  application  of  the 
Shreveport  scale  from  Memphis  and  St.  Louie  would  in  most 
instances  effect  substantial  reductions  in  the  rates  on  first  class  and 
second  class,  and  in  some  instances  there  would  also  be  reductions 
in  the  lower  classes.  With  respect  to  fourth  class,  however,  and  the 
lower  classes  the  Shreveport  scale  would  generally  produce  higher 
rates. 

Most  of  the  rates  in  the  preceding  comparisons  apply  for  compara- 
tively long  distances.  The  average  haul  on  merchandise  traffic  in- 
this  territory  is  well  within  200  miles.  For  the  shorter  distances  the 
Shreveport  scale  would  effect  substantial  increases  over  the  rates  on 
which  the  merchandise  traffic  moves  in  considerable  volume,  namely, 
the  "  jobbers' "  rates  and  the  intrastate  rat«s.  This  is  shown  by  the 
following  comparisons,  all  the  rates  shown  being  those  in  effect  prior 
to  the  2d  per  cent  increase: 
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189  MILES. 


■  Appttmbls  In  loatbam  Uliuouri. 

■  AppUcablB  between  ptfnts  In  Oktahoms  and  points  In  Arkansas,  Ulssoun,  and  Eansu. 

The  rates  shown  in  the  above  comparison  carry  a  considerable 
volume  of  merchandise  tonnage  in  the  general  territory  here  in- 
volved. Of  the  184  rates  shown  in  the  table  the  Shreveport  scale 
would  increase  181  and  reduce  8;  and  many  of  the  increases  are  sub- 
stantial in  amount.  Particularly  important  are  the  fourth-class 
rates,  which  carry  a  larger  volume  of  merchandise  traffic  than  any 
other  class.  The  Shreveport  scale  makes  an  increase  of  roughly  25 
per  cent  in  the  fourth-class  rates,  in  addition  to  the  general  increase 
of  25  per  cent  effective  June  25,  1918.  The  interstate  rates  from 
Memphis,  however,  are  considerably  higher  for  corresponding  dis- 
tances than  the  intrastate  rates  shown  in  the  foregoing  compari- 
sons, and  the  Shreveport  scale  would  on  the  whole  reduce  rather  than 
increase  these  interstate  rates. 

The  principal  witness  for  the  Oklahoma  interests  offered  a  compari- 
son of  the  revenue-producing  possibilities  of  the  several  scales  con- 
sidered at  the  hearing,  based  on  a  study  of  the  actual  movement  of 
less- than -carload  traffic  on  the  St.  Louis,  Iron  Mountain  &  Southern 
in  Arkansas  for  the  month  of  November,  1913.  Applying  the  sev- 
eral scales  to  each  shipment  during  that  month,  and  comparing  the 
revenue  yielded,  the  result  is  as  follows ;  The  Kansas-Oklahoma  job- 
bers' scale,  which  is  typical  of  the  jobbers'  scales  in  this  territory, 
and  on  which  the  bulk  of  the  merchandise  traffic  moves  between  Kan- 
sas and  Oklahoma,  yielded  a  total  revenue  of  $37,043,90?  The 
Shreveport  scale  would  have  yielded  $48,664.06,  or  31,4  per  cent  more 
than  the  jobbers'  scale.  This  does  not  take  into  consideration  the 
subsequent  25  per  cent  increase.  It  is  believed  that  this  study  fairly 
shows  to  what  extent  the  interstate  jobbers'  scales,  and  in  a  very 
general  way  the  intrastate  rates,  would  be  increased  by  the  Shreve- 
port scale  or  the  Natchez  scale. 

Summariifing,  we  may  say:  First,  that  the  Shreveport  scale,  even 
with  bridge  tolls  added,  would  substantially  reduce  interstate  class 
rates  for  short  distances  between  Memphis  and  Arkansas  points  upon 
which  a  substantial  volume  of  traffic  has  moved ;  it  would  also  re- 
duce rates  on  the  higher  classes  from  St.  Louis  and  Memphis  for  the 
longer  hauls  to  soutliern  Arkansas  and  Oklahoma,  thus  tending  to 
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break  down  the  adjustment  of  rates  from  Mississippi  crossings  to 
Texas;  and  it  would  increase  materially  the  intrastate  rates  and 
jobbers'  rates  upon  which  considerable  traffic  has  moved.  The  job- 
bers' rates  may  be  regarded  as  depressed  and  not  affording  any 
fair  comparison.  Moreover,  they  are  peculiarly  constructed,  the 
rates  for  classes  4,  5,  and  A  being  identical.  The  record  also  shows 
that  the  intrastate  rates  in  this  territory  have  been  influenced  by 
the  jobbers'  rates,  and  in  both  Kansas  and  Oklahoma  have  con- 
formed rather  closely  to  the  jobbers'  scale.  The  volume  of  intra- 
state tonnage  in  this  territory  is  much  smaller  than  the  volume  of 
interstate  tonnage.  For  the  Rock  Island  the  intrastate  tonnage  for 
1915  and  1916  was  only  13  per  cent  of  the  total.  The  evidence  does 
not  support  a  finding  that  rates  lower  than  the  Shreveport  scale 
(or  the  Natchez  scale  if  the  25  per  cent  increase  is  included)  should 
be  established  between  Memphis  and  Arkansas  points.  The  Shreve- 
port scale  was  originally  designed  to  apply  between  Shreveport  and 
Texas  common-point  territory.  It  has  certain  characteristics 'that 
unfit  it  for  strict  application  to  the  situation  here  presented.  In  part 
because  of  the  Texas  rate  blanket,  and  in  part  because  the  traffic  in- 
volved in  the  Shreveport  Case  was  principally  short-haul  traffic, 
the  scale  stops  at  500  miles.  In  the  instant  case  the  longer  hauls 
are  important,  as  there  is  a  substantial  movement  of  merchandise 
traffic  on  class  rates  from  St.  Louis  to  points  as  far  south  as  Texas 
common-point  territory. 

When  the  issues  herein  were  enlarged  by  the  consolidation  of 
other  complaints,  the  essence  of  the  matter  was  still  largely  a  dis- 
pute between  jobbing  or  distributing  centers,  Memphis  against  Ar- 
kansas jobbing  points,  Memphis  against  St.  Louis,  southern  Arkan- 
sas jobbing  points  against  central  Arkansas  jobbing  points,  Natchez, 
Monroe,  La.,  and  Shreveport,  La.,  as  against  interior  Arkansas 
jobbing  points.  There  has  been  pressed  upon  us  in  argument  the 
contention  that  there  exists  an  essential  difference  between  the 
ordinary  jobbing  or  short-distance  distributing  traffic,  moving  largely 
in  less-than-carload  lots  and  under  the  rates  assessed  on  the  first 
four  classes,  and  overhead  or  long-distance  distributing  traffic,  which 
moves  in  carload  lots  in  heavy  volume.  It  is  contended  that  the 
respective  rates  on  these  two  contrasted  varieties  of  traffic  have  little 
in  common,  and  that  it  is  impossible  to  appraise  the  propriety  of 
the  rates  applicable  to  the  class  of  traffic  first  mentioned  by  reference 
to  those  utilized  upon  the  latter.  Without  attempting  here  to 
pass  upon  the  validity  of  this  contention,  it  will  suffice  to  say  that 
our  order  confining  the  application  of  the  uniform  distance  scale 
prescribed,  except  where  otherwise  specified,  to  distances  not  in 
excess  of  350  miles,  will  apparently  suffice  to  adjust  equitably 
the  contentions  of  the  various  jobbing  points  that  are  before  us  in 
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this  consolidated  proceeding,  and  at  the  same  time  avoid  an  undue 
dislocation  of  the  rate  structure  for  longer  distances. 

It  ought  to  be  carefully  noted  that  the  uniform  distance  scale  here 
prescribed  is  not  confined  within  a  radius  of  350  miles  in  those  in- 
stances where,  as  in  southern  Arkansas  from  St.  Louis,  it  appeared 
necessary  upon  formal  complaint  to  prescribe  the  observance  of  a 
maximum  distance  scale  for  longer  movements. 

Another  consideration  which  suggests  confining  the  application  of 
the  scale,  except  where  otherwise  indicated,  to  distances  not  m  excess 
of  350  miles,  is  the  striking  contrast  in  the  rates  that  have  long  been 
effective  diagonally  between  four  representative  corners  of  this  gen- 
eral region.  Thus,  from  St.  Louis  to  Texarkana,  for  a  distance  of  490 
miles,  the  basis  of  rates  prior  to  the  25  per  cent  advance  was  $1.25, 
first  class,  whereas  from  Kansas  City  to  Memphis,  for  a  distance  of 
484  miles,  the  first-class  rate  was  80  cents.  The  corresponding  fourth- 
class  rates  showed  a  contrast  of  75  cents  from  St.  Louis  to  Texarkana 
as  against  32  cents  from  Kansas  City  to  Memphis.  It  is  indisputable 
that  the  influence  of  the  Mississippi  and  Missouri  rivers  has  affected 
the  Kansas  City-Memphis  rates,  and  that  similar  influences  have  not 
been  operative  as  between  St.  Louis  and  Texarkana.  We  do  not 
allude  to  any  recent  competition  by  water  that  has  been  compelling. 
There  has  existed  for  some  years  past  a  rate  relationship  between 
Kansas  City  and  Chicago,  and  Kansas  City  and  Memphis,  the  first- 
class  rate  being  the  same  in  -both  cases.  This  relationship  is  alleged 
to  constitute  an  essential  point  in  the  general  rate  adjustment,  east 
and  west  bound,  involving  particularly  western  trunk  line  territory. 
While  this  relationship  last  mentioned  would  not  appear  to  be  one 
whose  dislocation  or  displacement  should  be  impossible,  neverthe- 
less its  long  maintenance  as  well  as  the  different  influences  that  have 
operated  upon  rates  along  the  two  diagonals  of  this  region  impel  us, 
in  a  general  way,  to  restrict  the  application  of  the  distance  scale  here 
approved  to  a  350-mile  limit.  To  approve  the  rigid  application  of 
the  scale  between  Memphis  and  Kansas  City  would  not  only  effect 
staggering  increases  in  present  rates,  but  would  to  an  unfair  and  un- 
reasonable extent  ignore  the  long-standing  relationship  between  the 
rates  from  Memphis,  St.  Louis,  and  Chicago  to  the  Missouri  River. 

Our  findings  as  to  the  applicability  of  the  uniform  distance  scale 
in  Arkansas  are  confined  to  class  A  railroads.  Carriers  of  lesser  im- 
portance, lesser  density,  and  weaker  financial  standing,  are  classified 
into  a  number  of  subgroups  in  that  state.  It  would  seem  on  the 
whole  proper  to  allow  these  lower  classes  of  carriers  to  enjoy  rates 
somewhat  in  excess  of  the  uniform  scale  here  prescribed ;  but  while 
this  appears  to  be  justified  and  while  the  allowances  of  the  Arkansas 
commission  mav  tentatively  be  accepted  as  a  working  basis  in  con- 
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structing  rates,  we  do  not  find  sufficient  basis  of  record  to  prescribe 
by  order  the  distance  scales  that  may  properly  be  applied  on  such 
lines  or  on  such  lines  jointly  with  the  class  A  carriers. 

The  proposal  introduced  by  the  United  States  Railroad  Adminis- 
tration at  the  last  hearing,  that  the  so-called  Natchez  scale  be  estab- 
lished for  general  application  within  this  territory,  appeared  on  argu- 
ment no  longer  to  carry  the  approval  of  certain  of  the  railroad  cor- 
porations. It  was  contended  by  the  corporations  that  the  Shreve- 
port  basis  of  the  Natchez  scale  was  too  low,  in  that  the  23-cent  first- 
class  rate  prescribed  for  the  initial  distance  failed  to  cover  the  at- 
tested terminal  costs  and  carried  this  error  of  an  insufficient  allow- 
ance for  the  initial  distance  block  into  every  other  rate  in  the  scale. 
The  Shreveport  scale  was  also  attacked  by  reason  of  the  alleged  in- 
adequacy of  the  rate  of  progression,  especially  for  distances  in  excess 
of  250  miles. 

Some  of  the  carriers  whose  rates  are  here  in  issue  have  made  a 
detailed  study  of  the  cost  of  handling  class  freight  traffic  in  the 
general  territory  involved  in  this  proceeding  and  have  introduced  as 
part  of  the  evidence  herein  the  results  of  that  study.  The  cost  study 
made  by  the  carriers,  while  open  to  some  criticism,  has  been  given 
consideration.  It  is  not  necessary,  for  the  purposes  of  this  case,*  to 
make  a  definite  finding  as  to  the  soundness  of  the  conclusion  reached 
by  the  carriers  on  this  subject.  The  carriers  themselves  do  not  make 
use  of  the  conclusion  after  reaching  it.  *  The  scale  of  class  rates  pro- 
posed by  them  in  this  proceeding  is  decidedly  lower  for  the  shorter 
distances  than  it  would  be  if  based  on  the  results  of  the  study.  This 
seems  to  follow  a  consideration  of  those  results,  which  suggest  rates 
for  less-than-carload  traffic  on  so  high  a  basis  that  admittedly  this 
traffic  would  be  forced  to  find  other  means  of  transportation  for  the 
shorter  hauls. 

The  prescription  of  the  23-cent  rate  for  the  initial  distance  in  the 
Shreveport  scale  followed  after  te>sts  had  been  made  at  some  nine 
Texas  stations  in  an  endeavor  to  estimate  terminal  costs.  It  could 
not  be  known  with  certainty  that  the  average  terminal  costs  at  these 
stations  reflected  with  entire  accuracy  the  terminal  costs  at  some  1,800 
other  stations.  Even  though  it  be  admitted  that  the  rates  prescribed 
for  the  initial  block  as  applied  to  the  weighted  percentage  of  traffic 
on  the  first  four  classes  yielded  revenue  per  100  pounds  approxi- 
mately less  by  a  cent  than  the  terminal  costs  based  upon  the  nine- 
station  test,  it  must  also  be  recalled  that  no  express  allowance  was 
apparently  made  for  any  carload  traffic  that  might  move  on  any  of 
the  first  four  class  rates,  nor  for  any  traffic  that  might  move  at  double 
first  class  or  fractionally  higher  than  the  other  first  four  class  rates. 
To  these  considerations  there  should  be  added  the  fact  that  in  the 
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Shreveport  hearing  the  carriers  contended  for  a  first-class  rate  of 
only  24  cents.  The  Texas  state  rates  were  blanketed  for  distances  in 
excess  of  prescribed  limits.  Thus,  within  common-point  territory 
the  first-class  rate  for  245  miles  prevailed  upon  hauls  of  the  same 
class  of  traffic  for  any  greater  distance.  The  allowance  of  higher  rates 
for  distances  in  excess  of  those  permitted  under  the  Texas  state  rates 
constituted  a  net  increment  of  revenue  under  our  later  decision  in 
the  Shreveport  Case,  This  increment  of  revenue  must  be  regarded 
as  something  of  an  offset  to  the  alleged  inadequate  revenue  for  initial 
distances  under  the  Shreveport  scale.  Moreover,  while  it  is  con- 
ceded that  the  Commission  may  not  set  a  maximum  scale  which  fails 
to  cover  attested  costs,  it  would  not  appear  unreasonable,  in  the  ab- 
sence of  explicit  and  comprehensive  information,  to  prescribe  a  scale 
approximately  equal  to  indicated  costs  where  the  carriers  themselves 
propose  a  scale  differing  only  by  a  negligible  amount  from  that  pre- 
scribed by  us,  and  where  by  universal  admission  a  scale  covering  not 
only  all  costs  but  the  average  overhead  charges  calculated  thereon 
would  drive  much  of  the  traffic  from  the  carriers'  lines  to  other 
avenues  of  transportation. 

On  argument  our  attention  was  called  to  the  fact  that  the  rate  of 
progression  in  the  basic  Shreveport  scale,  on  which  the  Natchez  scale 
is  based,  was  for  distances  of  over  250  miles,  notably  less  than  the 
mileage  rate  of  progression  sanctioned  by  us  in  the  Missouri  River-, 
Nebraska  Case.  The  force  of  this  contention  must  be  at  least' 
partially  conceded;  and  the  scale  prescribed  herein  is  accordingly 
constructed  for  distances  in  excess  of  250  miles  upon  a  higher  rate 
of  progression  than  that  recommended  by  the  examiner  in  his  report. 

Evidence  was  introduced  in  some  detail  with  respect  to  the  finan- 
cial condition  of  25  representative  carriers  whose  lines  serve  the 
southwest.  During  the  period  of  five  years  from  1913  to  1917,  in- 
clusive, the  average  return  on  investment  in  road  and  equipment, 
book  value,  was  3.82  per  cent.  For  the  three  relatively  favorable 
years  1915,  1916,  and  1917  the  average  return  was  but  4.07  per  cent. 
That  there  has  been  a  marked  increase  in  operating  costs  since  1913 
is  not  questioned,  entirely  aside  from  any  of  the  increased  wages 
authorized  by  the  Director  General  of  Eailroads. 

The  annual  standard  return  of  the  Missouri  Pacific,  the  Frisco, 
the  Rock  Island,  the  Cotton  Belt,  the  Louisiana  &  Arkansas,  the  Mis- 
souri &  North  Arkansas,  and  the  Kansas  City  Southern  exceeded 
by  approximately  33  per  cent  the  actual  net  railway  operating  in- 
come for  1918,  and  the  standard  return  for  the  first  four  months  of 
1919  was  between  four  and  five  times  as  great  as  the  net  railway 
operating  income  for  those  four  months. 

55 1.  C.  C. 


532  INTERSTATE  COMMERCE   COMMISSION  REPORTS. 

The  certificate  of  the  President  with  respect  to  the  necessity  for 
the  general  increase  of  25  per  cent  in  freight  rates,  effective  June  25, 
1918,  it  was  agreed  at  the  hearing  might  be  considered  in  evidence 
in  this  proceeding  to  the  same  extent  as  if  it  were  made  a  part  of 
the  record. 

The  foregoing  record  supports  the  contention  of  the  United  States 
Railroad  Administration  and  the  carriers  that  the  basic  scale  of  class 
rates  in  this  territory  should  at  least  be  no  lower  than  the  Natchez 
scale. 

We  find  that  the  class  rates  set  out  in  Appendix  No.  1  to  this 
report^  are,  for  distances  not  in  excess  of  360  miles,  except  as 
otherwise  indicated,  reasonable  maximum  rates  for  interstate  ap- 
plication (a)  between  points  in  the  state  of  Arkansas  and  points 
in  the  state  of  Missouri  located  in  what  is  commonly  known  and 
designated  as  "B"  territory;  (6)  between  points  in  the  state  of 
Oklahoma  and  points  in  the  state  of  Missouri  located  in  what  is 
commonly  known  and  designated  as  "B^'  territory;  {c)  between 
points  in  the  state  of  Arkansas  and  points  in  the  state  of  Oklahoma. 

Insuperable  difiiculties  would  be  encountered  if  it  were  attempted 
to  apply  the  Natchez  scale  in  the  territory  lying  north,  generaHy 
speaking,  of  a  line  dr^wn  east  and  west  through  Kansas  City  and 
St.  Louis,  for  the  reason  that  the  transportation  conditions  in  that 
territory  are  decidedly  more  favorable  than  in  the  region  to  the 
south.  Conditions  are  well  known  that  have  resulted  in  relatively 
low  rates  in  the  territory  lying  between  the  Mississippi  and  Missouri 
rivers.  Th6  figures  for  relative  density  of  population  traversed  by 
typical  lines  are  set  out  below : 


Memphis  to  Kansas  City 

Do 

Chicago  to  Kansas  City 

Do !  MilwavDcee 

Chicago  to  Omaha i  North  Western 


Frisco. 

Missouri  Pacific. 

Santa  Fe 

Burlington 


Popnla- 

cionbj 

ooontlea. 


888,498 
840,978 
9,258,780 
8,339,754 
3,382,908 
3,195,787 


In  Dim/mitt'Cattdle-Smith  Live  Stock  Convmission  Co.  v.  R.  R.  Co,^ 
47  I.  C.  C,  314-315,  we  said : 

The  state  rates  promulgated  by  the  Railroad  &  Warehouse  Commission  of 
Missouri  in  1904  were  slightly  higher,  for  distances  over  50  miles,  between 
points  south  of  the  main  line  of  the  Missouri  Padflc  fron^St  Louis  to  Kansas 
City  than  between  points  on  and  north  of  that  line.  In  Springfield  Tragic 
Bureau  v.  8t,  L,  d  S,  F.  R.  R,  Co.,  29  I.  C.  C,  600,  605,  we  declined  to  apply 
from  St.  Louis  to  Springfield,  Mo.,  in  the  southern  section  of  the  state  the  same 

*  Note. — In  all  instances  where  reference  Is  made  to  Appendix  No.  1,  or  when  th« 
rgt«s  herein  are  prescribed,  it  will  be  understood  that  25  per  cent  may  be  added  thereto. 
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sr-ale  of  proportional  class  rates,  applicable  on  traffic  originating  east  of  the 
IiHliaiia-Illinois  state  line,  as  had  been  prescribed  in  the  Wamock  Case,  21 
I.  G.  C,  546,  from  St.  Louis  and  other  Mississippi  River  crossings  to  Kansas  City, 
St.  Joseph,  and  other  Missouri  River  cities,  on  the  ground  that  the  traffic  den- 
sity was  lighter  and  the  operating  conditions  less  favorable,  from  St.  Louis 
to  Springfield  .and  the  southwest,  than  from  Mississippi  River  crossings  to 
Missouri  River  cities. 

The  density  of  traffic,  both  freight  and  passenger,  is  much  heavier  in  the 
northern  than  In  the  southern  section  of  the  state.  The  northern  lines  handled 
for  the  year  ending  June  30,  1914,  29.5  per  cent  more  freight  and  26.6  per  cent 
more  passengers,  per  mile  of  road,  than  the  southern  lines.  Everyone  of  the 
northern  lines  serves  one  or  more  of  the  large  Missouri  River  cities,  and  this 
fact  probably  accounts,  in  part  at  least,  for  the  heavier  density  of  those  lines. 

For  a  number  of  years  the  class  rates  in  northern  Missouri,  bein^ 
the  portion  of  the  state  designated  "A  "  territory,  north  of  the  main 
line  of  the  Missouri  Pacific  Bailroad,  have  been  on  a  lower  basis  than 
the  corresponding  rates  in  what  is  known  as  "  B "  territory  in 
southern  Missouri.  These  two  scales  were  made  effective  by  the 
Bailroad  &  Warehouse  Commission  of  Missouri,  and  the  relative 
adjustment  has  not  beeen  changed  by  its  successor,  the  Public  Serv- 
ice Commission. 

The  carriers'  proposal  to  apply  the  uniform  scale  between  points 
in  Oklahoma  and  points  in  Kansas  encounters  the  practical  dijB- 
culty  that  the  Kansas  rates  are  said  to  constitute  an  integral  part  of 
the  western  trunk  line  adjustment.  We  disapprove  at  this  time  the 
application  of  the  scale  into  Kansas,  without  making  a  definitive 
finding  as  to  the  propriety  of  doing  so.  This  position  is  made  neces- 
sary by  the  proposals  of  the  carriers  which,  if  approved,  would 
make  the  interstate  rates  into  Kansas  substantially  higher  than  the 
Kansas  intrastate  rates.  The  interstate  class  rates  between  Kansas 
and  Oklahoma  at  the  time  of  the  hearing  were  substantJkUy  on  the 
same  basis  as  the  intrastate  rates  in  Kansas. 

PROPOSED  DEPARTURES  FROM  THE  UNIFORM  BASIS. 

In  spite  of  the  admitted  desirability  of  establishing  a  uniform 
scale  of  class  rates  throughout  the  territory  involved,  the  carriers 
proposed  two  different  sets  of  class  rates  for  our  approval.  The 
uniform  scale  would  apply  generally  for  distances  not  over  350  miles. 
Another  scale,  higher  by  approximately  the  amount  of  the  bridge 
tolls  prescribed  by  us  in  the  Memphis  CasCy  would  apply  from 
Memphis  as  well  as  from  the  St.  Louis  and  Kansas  City  groups.  The 
application  of  the  higher  scale  from  Memphis  is  explained  by  the  ad- 
ditional bridge  service  performed,  a  matter  to  be  discussed  in  gi'eater 
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detail  later,  but  the  propriety  of  applying  it  from  St.  Louis  requires 
further  consideration.  The  carriers  explain  that  the  St.  Louis  group 
contains  numerous  points,  many  of  them  involving  longer  hauls  than 
from  St.  Louis  proper,  and  contend  that  the  rates  should  be  some- 
what higher  than  the  uniform  scale  to  compensate  them  for  this  ad- 
ditional service.  Moreover,  the  scale  proposed  from  St.  Louis  would 
generally  apply  to  two-line  hauls  as  well  as  to  single-line  hauls, 
whereas  the  uniform  scale  proposed  for  general  application  in  this 
territory  applies  to  single-line  hauls  only. 

The  great  bulk  of  traffic  moving  from  St.  Louis  to  points  in  Ar- 
kansas and  Louisiana  is  moved  over  the  line  of  the  Missouri  Pacific 
on  the  east  side  of  the  Mississippi  River  and  crosses  the  river  twice, 
once  at  St.  Louis  and  again  at  Thebes.  It  is  the  contention  of  the  car- 
riers that  this  additional  service  justifies  the  imposition  of  something 
akin  to  bridge  tolls  for  the  additional  service  performed.  It  is  be- 
lieved, however,  that  in  applying  a  distance  scale  the  rates  should 
generally  be  made  on  a  short-line  distance  basis,  without  attempt- 
ing to  follow  the  actual  movement  of  the  traffic  over  the  various 
routes.  The  Missouri  Pacific  and  the  St.  Louis-San  Francisco  have 
their  own  rails  direct  from  St.  Louis  to  Arkansas,  and  the  distances 
should  apparently  be  figured  over  those  routes. 

The  carriers  are  criticised  by  some  of  the  protestants  for  their 
failure  to  adhere  to  the  idea  of  uniformity  in  their  proposals.  Mem- 
phis inquires  why  its  rates  to  Arkansas  points  should  be  based 
strictly  on  the  distance  scale  if  St.  Louis,  a  competing  jobbing  point, 
is  to  have  rates  that  are  in  some  respects  lower,  distance  considered. 
Wichita  and  other  cities  in  southern  Kansas  complain  that  the  pro- 
posed scale  is  to  be  applied  from  Kansas  City  in  some  instances  for 
two-line  hauls  as  well  as  for  single-line  hauls,  whereas  from  Wichita 
and  other  points  in  southern  Kansas  the  rates  for  two-line  hauls 
would  be  constructed  upon  full  combination. 

Further  difficulty  arises  from  the  fact  that  while  substantial  in- 
creases in  the  territory  here  involved  are  proposed,  no  corresponding 
increases  in  rates  in  contiguous  territory  are  suggested.  For  years 
the  first-class  rate  between  Memphis  and  Kansas  City  has  been  80 
cents,  20  cents  higher  than  from  St.  Louis  and  the  same  as  from  Chi- 
cago to  Kansas  City.  It  is  here  proposed  by  the  carriers  to  increase 
the  Memphis-Kansas  City  scale  from  80  cents  to  $1.46,  while  making 
no  change  whatever  in  the  rate  from  St.  Louis  or  from  Chicago,  ex- 
cept for  the  general  increases  of  25  per  cent  already  effective. 

A  similar,  protest  is  made  by  the  Oklahoma  interests,  whose  rates 
from  St.  Louis  and  from  the  defined  territories  are  to  be  increased 
substantially,  without  any  change  whatever  in  the  corresponding 
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rates  to  Kansas  points  on  the  north  or  to  Texas  common  points  on 
the  south. 

The  low  scale  of  jobbers'  rates  which  has  long  been  in  effect  between 
points  in  Kansas  and  points  in  Oklahoma,  and  on  which  a  substantial 
volume  of  merchandise  traffic  has  mov^d,  is  singled  out  for  increase. 
This  scale  is  to  all  intents  and  purpo/^s  the  same  as  that  now  apply- 
ing, and  which  has  applied  for  ma/iy  years,  within  Kansas.  Evi- 
dence introduced  on  behalf  of  the  Public  Utilities  Commission  of 
Kansas  goes  to  show  that  these  very  rates  in  the  first  instance  were 
established  by  the  voluntary  action  of  the  carriers  for  interstate 
transportation  from  Kansas  City,  Mo.,  to  Kansas  points.  It  is  plaus- 
ibly contended  that  it  was  necessary  for  the  Kansas  commission,  in 
order  to  protect  Kansas  shippers  against  undue  prejudice,  to  make 
the  same  basis  of  tates  applicable  on  intrastate  traffic.  The  carriers 
do  not  propose  to  increase  the  interstate  rates  between  the  Missouri 
River  cities  and  Kansas  points,  after  which  the  Kansas  intrastate 
rates  and  the  jobbers'  rates  were  patterned.  Nor  is  it  the  carriers' 
design  at  this  time,  although  increases  in  the  Kansas-Oklahoma  rates 
and  in  the  Missouri-Oklahoma  rates  are  suggested,  to  increase  any  of 
the  class  rates  between  points  in  Missouri  and  points  in  Kansas. 

Again,  it  is  proposed  by  the  carriers  to  increase  the  class  rates  from 
New  Orleans  to  Kansas  City,  Omaha,  and  Sioux  City  groups,  with 
no  change  whatever  in  the  corresponding  rates  to  Chicago,  Milwau- 
kee, or  Minneapolis  groups. 

No  satisfactory  explanation  of  the  incompleteness  of  these  pro- 
posals is  made  by  the  carriers  except  that  they  find  it  advisable  to  fix 
some  limit  to  the  extent  of  their  rate  adjustments.  They  intimate 
that  if  the  increases  here  proposed  are  approved,  other  rates  in  con- 
tiguous territory  will  not  be  overlooked. 

PERCENTAGE  RELATION  BETWEEN  THE  CLASSES. 

In  suggesting  to  apply  the  Natchez  scale  in  the  territory  involved 
the  carriers  intend  to  observe  the  percentage  relationship  between 
the  various  classes  provided  therein.  This  is  opposed  by  some  of  the 
parties  to  this  proceeding  because  the  percentages  employed  in  con- 
structing the  Natchez  scale  are  higher,  particularly  for  fourth  class, 
than  those  now  in  effect  from  Memphis  and  from  St.  Louis  to  certain 
Arkansas  points  and  elsewhere  in  this  territory. 

The  table  following  is  prepared  to  show  how  the  Shreveport  scale 
percentages  compare  with  those  observed  in  the  west  and  southwest 
generally : 
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It  is  important  to  bear  in  mind  that  the  movemeot  of  traffic  on  the 
carload  classes  in  this  territory  is  small.  The  heaviest  movement  of 
merchandise  traffic  in  the  southwest  is  on  fourth  class,  approxi- 
mately half  of  the  total  less-than-carload  movement  in  the  south- 
west being  on  fourth-class  rates.  The  objections  raised  by  certain 
parties  to  the  use  of  the  Shreveport  percentages  can  be  illustrated 
and  explained  by  considering  the  fourth-class  percentage.  The 
fuurth-class  rates  in  the  Shreveport  scale  are  60  per  cent  of  first  class. 
The  preceding  table  shows  that  the  same  percentage  has  been  em- 
ployed by  us  in  a  number  of  cases  in  western  territory.  Wherever 
the  Katchez  scale  is  now  applicable  the  fourth-class  percentage  is  60, 
The  same  percentage  for  fourth  class,  or  a  higher  percentage,  is  now 
applicable  on  intrastate  traffic  in  Kansas,  Missouii,  Texas,  moet  of 
Louisiana,  and,  since  the  hearing,  in  Oidahoma. 

The  fourth-class  rates  from  St.  Louis  to  Arkansas  points,  illus- 
trated by  the  rates  to  Little  Rock  shown  in  the  table,  are  but  49  per 
cent  of  first  class.  In  a  previous  report  we  found  that  the  average 
for  fourth  class  from  St  Louis  to  26  representative  points  in  north- 
eastern Arkansas  was  53.5  per  cent  City  of  MempMt  v.  C.^  B.  I.  db  P. 
Ry.  Co.,  43  I.  C.  C,  127.  The  present  fourth-class  rates  from  Mem- 
phis to  Arkansas  points  are  well  below  60  per  cent;  within  the  state 
of  Arkansas  they  are  55  per  cent  of  the  first-class  rate.  The  Ar- 
kansas intere^  including  the  state  commission,  insist  that  60  per 
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cent  is  excessive  for  fourth  class,  and  contend  that  many  low-grade 
commodities  are  rated  fourth  class  in  less-than-carload  quantities. 
They  therefore  urge  that  the  spread  of  10  points  in  the  Natchez  scale 
between  the  third-class  and  fourth-class  percentages  is  inadequate, 
and  should  be  at  least  as  great  as  the  spread  between  second  and 
third  class. 

The  question  is  therefore  squarely  presented  whether  in  prescribing 
the  Natchez  scale,  or  a  scale  substantially  like  it,  in  the  general  terri- 
tory here  involved,  we  should  follow  the  Shreveport  class  percentages, 
including  60  per  cent  for  fourth  class,  or  should  arbitrarily  reduce  the 
percentage  for  fourth  class  to  53  or  54  in  recognition  of  the  adjust- 
ment that  has  hitherto  prevailed  in  part  of  the  territory.  In  the 
interest  of  uniformity  we  believe  that  the  former  is  the  better  policy. 
With  the  60  per  cent  basis  in  effect  in  many  parts  of  this  general 
territory,  and  observed  in  the  rates  from  Memphis  to  southern  Ar- 
kansas, it  is  desirable  to  prescribe  the  same  basis  in  connection  with 
the  uniform  scale  here  approved. 

In  the  Shreveport  scale  there  is  a  spread  of  12  per  cent  of  first  class 
between  the  fourth-class  and  fifth-class  percentages.  This  does  not 
adequately  reflect  the  difference  in  the  cost  of  handling  fourth-class 
traffic  in  less-than-carload  quantities  and  fifth-class  freight  in  car- 
loads. Evidence  was  submitted  by  the  carriers  intended  to  show  the 
expense  involved  in  handling  less-than-carload  traffic.  The  Okla- 
homa interests  concede  that  the  spread  between  the  carload  cla3ses 
and  the  less-than-carload  classes  should  be  widened.  Upon  prin- 
ciple, considering  the  different  character  of  carload  and  less-than- 
carload  service,  it  is  proper  to  prescribe  a  wider  spread  between 
fourth  and  fifth  class  than  between  second  and  third  class.  This 
could  be  effected  either  by  increasing  fourth  class  or  by  reducing  fifth 
class.  We  can  not  here  reasonably  narrow  the  spread  between  fourth 
and  fifth  as  fixed  in  the  Shreveport  scale  by  reducing  the  fourth-class 
percentage  below  60. 

There  is  a  marked  difference  between  the  southwestern  territory 
and  western  trunk  line  territory  with  respect  to  the  movement  of 
commodities  on  carload  class  rates.  The  southwestern  carriers  have 
hitherto  published  relatively  high  class  rates  for  the  carload  classes 
and  have  made  commodity  rates  to  move  the  traffic,  hence  little  traffic 
moves  in  that  section  on  carload  class  rates.  In  western  trunk  line 
territory,  with  relatively  lower  carload  class  rates,  commodity  rates 
are  less  frequently  employed,  and  there  is  a  heavy  movement  of 
traffic  on  the  carload  class  rates.  The  last  preceding  table  indicat.es 
that  the  percentages  for  the  lettered  classes  are  generally  lower  in  the 
teiritorv  north  of  the  Missouri  River  than  in  the  southwest. 
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Considering  the  widespread  prevalence  of  the  Shreveport  class 
percentages  in  the  general  region  immediately  to  the  south  of  the 
region  here  involved,  and  the  eminent  desirability  of  uniform  class 
percentages  in  the  distance  class  scales  in  the  entire  region,  we  find 
that  the  Shreveport  class  percentages  should  be  prescribed  here,  with- 
out, however,  prejudicing  further  inquiry  into  this  matter,  upon 
which  we  have  recently  commented  in  Consolidated  Classification 
Case^  54  I.  C.  C,  1,  at  page  11. 

THE  RATES  FOR  JOINT  HAULS. 

The  methods  of  constructing  class  rates  for  two-line  hauls  in  the 
southwest  are  numerous  and  divergent.  Rates  for  two-line  hauls 
from  Memphis  to  points  in  Arkansas  on  the  trunk  lines  are  com- 
monly made  by  full  combination.  To  points  not  located  on  the  trunk 
lines  joint  rates  are  published,  but  no  definite  basis  is  observed.  In 
the  Shreveport  Case  and  in  the  Southwestern  Class  Case^  supra^  we 
prescribed  the  following  differentials  for  extra  line  hauls: 

Classes 12345ABCDE 

Differentials 8765444322 

Almost  the  same  differentials  have  been  prescribed  for  two-line 
hauls  within  Arkansas  by  the  railroad  commission  of  that  state. 
For  hauls  in  that  state  embracing  three  lines  or  more  a  somewhat 
higher  scale,  ranging  from  10  cents  on  first  class  to  2  cents  on  class 
E,  is  applied.  In  common-point  territory  in  Texas  the  differentials 
shown  above  are  in  force.  In  Oklahoma  there  are  three  scales,  those 
for  two  lines  being  on  a  9-cent  scale,  those  for  three  lines  on  a  14-cent 
scale,  and  those  for  four  lines  or  more  on  an  18-cent  scale.  In  Mis- 
souri there  are  two  scales,  one  ranging  from  7  cents  to  2  cents  and 
the  other  from  12  cents  to  3  cents.  In  Louisiana  the  maximum  basis 
is  90  per  cent  of  the  combination  of  locals. 

In  their  proposed  class  rates  between  Memphis  and  points  on  class 
A  lines  in  Arkansas  the  carriers  proposed  the  following  scales  of  dif- 
ferentials : 

Classes 12345ABCDB 

Two  lines 8765453322 

Three  or  more  lines 10    976564433 

These  differentials  are  nearly  the  same  as  those  now  applicable  to 
intrastate  traflBc  between  class  A  lines  in  Arkansas. 

The  question  whether  through  rates  should  be  constructed  without 
the  addition  of  arbitraries  because  of  the  haul  over  more  than  one  line 
not  under  common  control  or  part  of  the  same  system  is  one  which  is 
fundamental  and  important.  It  concerns  much  more  territory  than 
that  embraced  in  the  present  proceeding,  and  for  the  satisfactory 
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determination  of  the  question  a  broader  and  more  specific  record 
sliould  be  presented  than  that  which  we  now  have  before  us.  Without 
foreclosing  our  determination  if  that  question  shall  be  presented  to 
us  upon  an  adequate  record,  we  are  constrained  for  the  present  to 
follow  the  basis  fixed  by  us  in  the  Shrevepori  Case  for  hauls  over 
more  than  one  line  not  under  common  control  or  part  of  the  same 
system.  Joint  rates  throughout  the  territory  will  be  based  upon  the 
arbitraries  fixed  in  that  case. 

The  uniform  scale  of  class  rates  approved  herein  should  apply 
without  the  addition  of  arbitraries  to  traffic  moving  over  a  single  line 
of  railroad  or  over  two  or  more  lines  that  are  under  the  same  manage- 
ment and  control.  The  arbitraries  herein  approved  are  not  to  be  in- 
ci-eased  25  per  cent. 

THE  AIXEOED  DISCRIMINATORY   CHARACTER   OF  INTRASTATE    CLASS   RATES 
IN  ARKANSAS. 

We  found  in  a  previous  report,  City  of  Memphis  v.  C,  R.  I.  <6  P.  Ry. 
Co.,  39  I.  C.  C,  256,  that  the  class  rates  between  Memphis  and 
points  in  eastern  Arkansas,  were  unduly  prejudicial  to  Memphis  to 
the  extent  that  they  exceeded  by  more  than  reasonable  bridge  tolls 
the  corresponding  class  rates  contemporaneously  applicable  to  Ar- 
kansas intrastate  traffic.  The  present  record  clearly  establishes  the 
correctness  of  that  finding.  The  preferential  character  of  the  intra- 
state adjustment  is  quite  generally  conceded,  and  it  is  not  thought 
necessary  to  outline  here  the  voluminous  evidence  introduced  in  sup- 
port of  the  complaint  of  the  city  of  Memphis.  The  following  com- 
parisons will  suffice  to  show  that  the  intrastate  rates  are  much  lower 
than  the  interstate  rates  for  similar  distances : 
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Rates  from  Memphis  may  appropriately  be"  somewhat  higher  than 
the  Arkansas  intrastate  rates  because  of  the  additional  service  in- 
volved in  crossing  the  Mississippi  River.  In  a  previous  report. 
City  of  Memphis  v.  (7.,  R.  I,  <&  P.  Ry,  Co.^  43  I.  C.  C.,  126,  we  tenta- 
tively approved  the  following  scale  of  bridge  tolls  for  the  Memphis 
crossing : 

Classes 12345ABCDB 

Tolls 3    3    3     2    2    2     li    11    If   li 

We  have  considered  the  propriety  of  bridge  tolls  or  river-crossing 
charges  in  the  following  cases :  Corwmercial  Club  of  Omaha  v.  C,  c6 
N.  W.  Ry.  Co.^  T  I.  C.  C,  386 ;  Freight  Bureau  of  Cincinnati  C.  of  O. 
V.  C.J  N.  0.  (&  T.  P.  Ry.  Co.jTI.  C.  C,  180;  Railroad  Commissioners  of 
Ind.  V.  K.  &  I.  B.  R.  R.  Co.,  14 1.  C.  C,  563 ;  R.  R.  Com.  of  Iowa  v.  /.  C. 
R.  R.  Co.,  20 1.  C.  C,  181 ;  East  Dubuque  Supply  Co.  v.  /.  C.  R.  R.  Co.^ 
28  I.  C.  C,  425 ;  Edwards  <&  Bradford  Lumber  Co.  v.  C,  B.  cfe  Q.  R.  R. 
Co.,  25  I.  C.  C,  93 ;  Norman  Lumber  Co.  v.  L.  <&  N.  R.  R.  Co.,  22 
I.  C.  C,  239,  246;  29  I.  C.  C,  565;  Mfrs.  (&  Merchants  Asso.  v.  A.  d> 
A.  R.  R.  Co.,  24  I.  C.  C,  3^1 ;  25  I.  C.  C,  116;  37  I.  C.  C,  350;  Rock 
Spring  Distilling  Co.  v.  /.  C.  R.  R.  Co.,  29  I.  C.  C,  18;  Paducah 
Board  of  Trade  v.  /.  C.  R.  R.  Co.,  29  I.  C.  C,  583;  29  I.  C.  C,  593; 
Rates  of^  Lumber  from  Southern  Points,  34  I.  C.  C,  652 ;  Paducah 
Board  of  Trade  v.  C,  B.  cfe  Q.  R.  R.  Co.,  37  I.  C.  C,  743,  750 ;  City  of 
Memphis  v.  C.  R.  I.  <&  P.  Ry.  Co.,  43  I.  C.  C,  121, 126 ;  and  Natchez 
Chamber  of  Commerce  v.  Z.  <&  A.  Ry.  Co.^  52  I.  C.  C,  105, 125. 

Whether  generally  there  is  justification  for  charges  in  addition  to 
the  through  rate  because  of  the  movement  over  a  bridge  is  an  im- 
portant and  far-reaching  question  for  the  further  pursuit  of  which 
there  may  be  warrant,  but  for  the  proper  determination  whereof 
the  present  record  is  insufficient. 

To  depart  in  this  insti^nce  from  previous  usage  and  to  permit 
no  spedfic  allowance  for  a  Mississippi  bridge  or  river  crossing  where 
the  instrumentalities  therefor  involve  special  investment  or  special 
service  would  be  out  of  line  with  our  action  upon  numerous  rate 
schedules  heretofore  approved,  and  out  of  keeping  with  similar  rate 
adjustments  instituted  by  the  carriers. 

Considerable  evidence  was  introduced  as  to  the  character  of  the 
Memphis  bridges,  the  investment  in  the  new  bridge,  and  its  cost  of 
operation.  Without  making  any  definite  finding  thereon,  we  are  not 
convinced  that  the  tolls  previously  approved  by  us  for  the  bridge 
crossing  at  Memphis  have  been  successfully  assailed. 

We  find  that  the  interstate  class  rates  between  Memphis  and  all 
points  in  the  state  of  Arkansas,  located  on  the  line  or  lines  of  the 
following  class  A  railroads,  Chicago,  Rock  Island  &  Pacific  Railway 
Company,  St.  Louis  Southwestern  Railway  Company,  St.  Louis-San 
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Francisco  Railway  Company,  and  St.  Louis,  Iron  Mountain  & 
Southern  Eailway  Company  (now  part  of  the  Missouri  Pacific), 
are  now  and  for  the  future  will  be  unreasonable  to  the  extent  that 
tliey  exceed  by  more  than  the  following  reasonable  maximum  bridge 
tolls  the  rates  shown  in  Appendix  No;  1 : 

CJlasses 12345ABCDE 

Tolls 3    3    8    2    2     2     11    11    H    U 

The  bridge  tolls  here  approved  are  to  be  added  to  the  rates  as 
plussed,  but  are  not  themselves  to  be  increased. 

We  further  find  that  traffic  moves  between  Memphis  and  points 
in  the  state  of  Arkansas  under  transportJgttion  conditions  that  are 
substantially  similar,  except  for  the  river  crossing,  to  the  conditions 
governing  the  corresponding  movement  of  traffic  within  the  state 
of  Arkansas;  that  the  interstate  class  rates  between  Memphis  and 
all  points  in  the  state  of  Arkansas  located  on  the  line  or  lines  of  the 
class  iA  railroads  named  in  the  second  preceding  paragraph,  are 
now  and  for  the  future  will  be  unduly  prejudicial  to  Memphis  and 
to  shippers  there  located,  and  unduly  preferential  of  points  in  the 
state  of  Arkansas  and  of  intrastate  traffic  in  Arkansas,  to  the  extent 
that  the  said  interstate  rates  exceed  or  may  exceed  by  more  than  the 
bridge  tolls  shown  in  the  second  preceding  paragraph  the  corre- 
sponding class  rates  or  less-than-carload  commodity  rates  contempo- 
raneously maintained  for  like  distances  upoi\  intrastate  traffic  in  the 
state  of  Arkansas;  and  that  any  greater  difference  or  dispairity  be- 
tween the  said  interstate  and  intrastate  rates  causes  and  would  cause 
an  undue  burden  upon  interstate  commerce. 

The  publication  of  intrastate  class  rates  as  commodity  rates  for 
the  convenience  of  shippers  may  have  the  effect  of  denying  to  car- 
riers the  advantage  of  an  increase  of  the  intrastate  class  rates.  The 
position  of  the  Arkansas  commission  is,  as  we  understand  it,  that 
all  class  rates  that  are  published  as  less-than-carload  commodity 
rates  should  be  automatically  increased  by  an  increase  in  the  class 
rates.  Obviously  this  should  be  done  to  remove  the  undihe  prejudice 
to  Memphis  shippers  that  would  otherwise  result. 

The  alleged  prejudicial  character  of  the  carload  commodity  rates 
must  await,  as  all  parties  agree,  the  fixation  of  the  level  of  the 
class  rates.  Our  attention  has  been  called  to  the  fact,  however,  that 
many  of  the  commodity  descriptions  applicable  to  intrastate  traffic 
in  Arkansas  are  more  liberal  than  the  corresponding  descriptions 
provided  in  the  interstate  tariffs  from  Memphis.  This  can  not  be 
explained  by  differences  in  transportation  conditions.  Like  the  ex- 
ceptions to  the  classification,  which  are  in  numerous  instances  more 
favorable  to  Arkansas  shippers  and  to  St.  Louis  shippers  than  to 
Memphis,  they  are  wholly  indefensible.      The  defendants  should 
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proceed  forthwith  to  correct  these  inequalities.  A  conference  at 
which  both  the  defendants  and  the  shipping  interests  are  represented 
would  remove  many  of  the  difficulties.  Such  a  conference  was  sug- 
gested at  the  hearing  and  all  the  interested  parties  agreed  to  it. 

MEMPHIS  VERSUS  ST.  LOUIS  IN  SOUTHEASTERN  MISSOURI  AND  ARKANSAS. 

Memphis  jobbers  distribute  merchandise  not  only  in  Arkansas,  but 
in  southeastern  Missouri.  The  city  of  Memphis  alleges  that  the 
class  rates  from  Memphis  to  points  in  Missouri  are  unduly  preju- 
dicial to  Memphis  to  the  extent  that  they  exceed  the  corresponding 
class  rates  contemporaneously  maintained  from  St.  Louis  to  the  same 
territory  for  like  distances. 

The  evidence  shows  that  the  transportation  conditions  between 
MeiTiphis  and  points  in  southern  Missouri  are  substantially  the  same 
as  those  between  St.  Louis  and  the  same  points,  and  that  the  rates 
were  at  one  time  on  the  same  basis.  Witness  after  witness  familiar 
with  the  transportation  conditions  expressed  the  view  that  there 
is  no  reason  why  the  rates  from  Memphis  to  this  territory  should 
exceed  the  rates  from  St.  Louis  for  like  distances.  Certainly  the 
transportation  conditions  in  southern  and  southeastern  Missouri  are 
no  more  favorable  than  in  northeastern  Arkansas.  Southern  Mis- 
souri is  not  densely  populated,  nor  is  the  density  of  freight  traffic 
greater  than  in  northeastern  Arkansas.  The  only  lines  extending 
south  in  Missouri  from  St.  Louis  to  the  points  here  involved  are  the 
Missouri  Pacific  and  the  Frisco.  The  former's  line  is  so  difficult 
to  operate  that  it  is  not  used  for  through  freight  traffic  from  St. 
Louis,  which  is  carried  across  the  Mississippi  River  at  Ivory,  Mo.,  just 
south  of  St.  Louis,  and  thence  on  the  Illinois  side  of  the  river  to 
Thebes,  111.,  where  it  a^ain  crosses  the  river  to  Missouri.  The 
Frisco's  line  carries  comparatively  little  traffic.  The  heavy  volume 
of  through  freight  traffic  moving  over  the  lines  of  the  Missouri  Pa- 
cific and  the  Cotton  Belt  traverses  practically  the  whole  state  of 
Arkansas  but  passes  through  only  a  small  part  of  Missouri.  The 
Cotton  Belt,  like  the  Missouri  Pacific,  carries  its  through  traffic  along 
the  Illinois  side  of  the  river. 

Wholesale  grocery  houses  at  Memphis  compete  with  St.  Louis 
jobbers  in  southeastern  Missouri.  Articles  manufactured  at  Mem- 
phis are  shipped  in  less-than-carload  lots  as  far  north  as  and  in- 
cluding the  line  of  the  Frisco  extending  from  Capfe  Girardeau 
through  Mingo  to  Springfield.  It  is  the  view  of  the  Memphis  job- 
bers that  the  part  of  Missouri  lying  south  of  that  line  is  natural 
distributing  territory  for  Memphis,  and  that  they  could  compete 
with  St.  Louis  in  that  territory  to  much  better  advantage  if  the 
rates  were  more  fairly  adjusted. 

55 1,  a  a 


MEMPHIS-SOUTHWESTERN   INVESTIGATION. 


543 


The  rates  from  St.  Louis  to  southern  and  southeastern  Missouri 
are  now  based  on  the  "Scale  B"  rates  prescribed  by  the  Public 
Service  Commission  of  Missouri,  which  scale  applies  in  the  part  of 
the  state  lying  on  and  south  of  the  main  line  of  the  Missouri  Pacific 
through  Jefferson  City,  Sedalia,  and  Pleasant  Hill.  In  the  following 
table  those  rates  are  compared  with  others  in  the  same  general  ter- 
ritory. For  convenience  the  comparison  is  limited  to  the  first  five 
classes : 


From  St.  Louis,  Mo.,  to  Poplar  BIufT,  Mo. 
From  Memphis,  Temi.,  to  Doniphan.  Mo.. 
From  Memphis,  Tenn.,  to  Pine  Bluff,  Ark. 
Shreveport  scale 

Flvm  St.  Louis,  Mo.,  to  Ferguson,  Mo 

From  Memphis,  Tenn.,  to  Gray  Rid^e,  Mo 

From  Memphis,  Tenn.,  to  Perry,  Ark 

Shreveport  scale 

From  St.  Louis,  Mo.,  to  Doniphan,  Mo 

From  Memphis,  Tenn.,  to  Bertrand,  Mo... 

From  Memphis,  Tenn.,  to  Ola,  Ark 

Shreveport  scale 


Miles. 


166 
166 
153 
166 

183 
180 
184 
183 

200 
199 
208 
200 


Class  rates,  in  cents  per  100  pounds. 


54 
74 
70 
71 

67 
78 
73 
75 

60 
78 
77 
77 


46 
60 
60 
60 

48 
63 
85 
64 

51 
63 
68 
65^ 


3 


38 
48 
45 
49) 

40 
52 
56 
52) 

42 
52 
58 
54 


32 
38 
36 
42J 

35 
42 
41 
45 

36 
42 
43 
46 


27 
28 
27 
34 

28 
30 
33 
36 

30 
32 
34 
37 


The  rates  from  St.  Louis  to  northeastern  Arkansas  points  are  now 
and  for  years  have  been  on  a  lower  basis,  distance  considered,  than 
the  rates  from  Memphis  to  Arkansas  points  for  equal  distances.  The 
rates  from  St.  Louis,  moreover^  to  points  in  southeastern  Missouri 
are  so  much  lower  than  the  corresponding  rates  •from  St.  Louis  to 
points  in  Arkansas  that  there  is  a  sudden  jump  in  the  rates  when  the 
state  line  is  crossed.  This  is  exemplified  by  comparing  the  rates  to 
Campbell,  the  last  station  in  Missouri  on  the  Cotton  Belt,  and  St. 
Francis,  the  first  station  in  Arkansas  on  the  same  line,  the  distance 
between  the  two  stations  being  4,4  miles : 


From  St.  Louis  to— 

Milr«. 

Class  rates,  in  cents  per  100  pounds. 

1 

2 

3 

4 

5 

A 

B 

c 

D 

E 

Campbell,  Mo 

204.7 
209.1 

77.5 
101.5 

66.5 
82.5 

54 
66.5 

46.5 
54 

39 
39 

41.6 
4L5 

34 
34 

27.5 
27.6 

21.6 
21.6 

16 

St.  Francis,  Ark 

16.5 

The  Missouri  Pacific  maintains  a  similar  adjustment.  For  ex- 
ample, the  first-class  rate  from  St.  Louis  to  Ferguson,  the  last  station 
in  Missouri,  is  57  cents.  The  corresponding  rate  to  Moark,  the  first 
station  in  Arkansas,  is  78  cents,  which  it  is  proposed  to  increase  to  85 
cents.    The  distance  between  Ferguson  and  Moark  is  4  miles. 

The  evidence  plainly  shows  that  the  rates  from  St.  Louis  to  points 
in  southeastern  Missouri  are  on  an  unduly  low  basis. 
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St.  Louis  does  not  contend  that  it  is  improper  to  apply  identically 
the  same  distance  scale  from  both  Memphis  and  St.  Louis  to  points 
in  Arkansas,  but  insists  that  to  do  so  without  readjusting  the  inbound 
rates  to  St.  Louis  and  Memphis  from  eastern  points  would  give  Mem- 
phis an  undue  advantage  in  distributing  merchandise  at  destinations 
in  Arkansas.  The  following  is  from  the  brief  of  exceptions  to  the 
report  of  the  examiner  filed  on  behalf  of  the  St.  Louis  Chamber  of 
Commerce. 

These  carriers  operating  east  of  the  Mississippi  River,  by  basing  their  rates 
en  fictitious  water  competition  have  established  low  rates  to  Memphis  from  the 
east,  to  enable  Memphis  shippers  to  scalp  this  southwestern  territory.  Under 
private  control  the  long-haul  carriers  from  St.  Louis  have  established  rates 
from  St.  Louis  which  obviously  must  have  been  lower  than  the  rates  from  Mem- 
phis relatively,  in  order  to  neutralize  the  advantage  which  the  eastern  carriers 
have  given  Memphis  on  their  inbound  rates.  •  ♦  ♦  With  the  proper  rates 
in  effect  from  the  east  and  from  the  north  into  Memphis,  a  reasonable  mileage 
scale,  applicable  alike  from  St.  Louis  and  Memphis,  will  be  entirely  satisfactory 
to  the  St.  Louis  interests. 

In  commenting  on  a  similar  position  taken  by  Texas  interests  in 
the  first  Shreveport  Case^  Railroad  Commission  of  La.  v.  St.  L.  S.  W. 
liy.  Co.^  23  I.  C.  C,  31-,  we  sufiiciently  answered  this  contention. 

The  contention  by  St.  Louis  that  the  proposed  adjustment  will 
create  or  exaggerate  rate  disparities  lying  outside  of  the  limits  of 
this  complaint  can  not  be  accepted  as  ground  for  not  remedying 
undue  prejudice  here  attested.  If,  as  the  result  of  the  remedy  here 
applied,  a  corresponding  adjustment  is  necessitated  in  another  ter- 
ritory, that  will  be  considered  when  the  latter  situation  may  properly 
be  called  to^our  attention. 

We  are  of  opinion  and  find  that  the  interstate  class  rates  from 
Memphis  to  all  points  in  the  state  of  Missouri  located  on  and  south 
of  the  St.  Louis-San  Francisco  Railway  running  from  Cape  Girar- 
deau, Mo.,  through  Mingo,  Mo.,  to  Springfield,  Mo.,  are  now  and  for 
the  future  will  be  unreasonable  to  the  extent  that  they  exceed  or 
may  exceed  by  more  than  the  reasonable  maximum  bridge  tolls  pre- 
scribed in  this  report  the  rates  shown  in  Appendix  No.  1,  which  rates 
so  made  we  find  to  be  reasonable  maximum  rates. 

We  further  find  that  traffic  moves  from  Memphis  to  points  in 
southern  Missouri  under  transportation  conditions  that  are  substan- 
tially similar,  except  for  the  river  crossing,  to  the  corresponding 
movement  of  traffic  from  St.  Louis  to  points  in  southern  Missouri; 
that  the  interstate  class  rates  from  Memphis,  Tenn.,  to  all  points  in 
the  state  of  Missouri  on  and  south  of  the  line  of  the  St.  Louis-San 
Francisco  Railway  running  from  Cape  Girardeau,  Mo.,  through 
Mingo,  Mo.,  to  Springfield,  Mo.,  are  now  and  for  the  future  will  be 
unduly  prejudicial  to  Memphis  and  to  shippers  there  located,  and 
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unduly  preferential  of  St.  Louis,  Mo.,  and  shippers  there  located, 
to  the  extent  that  the  said  interstate  class  rates  exceed  or  may  ex- 
ceed by  more  than  the  reasonable  maximum  bridge  tolls  prescribed 
in  this  report  the  corresponding  intrastate  or  interstate  class  rates 
contemporaneously  maintained  from  St.  Louis,  Mo.,  to  the  same 
points  for  like  distances ;  and  that  any  greater  difference  or  disparity 
between  the  rates  from  Memphis  and  St.  Louis  to  said  destinations 
causes  and  would  cause  an  undue  burden  upon  interstate  commerce 
from  Memphis. 

Memphis  interests  will  doubtless  object  to  the  inclusion  of  the 
bridge  tolls  in  the  Memphis  rates  and  their  noninclusion  in  the  St. 
Louis  rates,  for  the  reason  that  much  of  the  traffic  from  St.  Louis 
to  southeastern  Missouri  moves  over  the  Missouri  Pacific's  line  on 
the  Illinois  side  of  the  river  and  crosses  the  river  twice.  It  is  be- 
lieved, however,  that  where  distance  scales  of  rates  are  rigidly  ap- 
plied all  points  should  be  given  the*  benefit  of  their  short-line  dis- 
tance, and  that  it  is  impracticable  where  rates  are  constructed  on  a 
distance  basis  to  follow  the  actual  movement  of  traffic  through  al- 
ternative channels. 

Memphis  complains  that  its  class  rates  to  points  in  Arkansas  are 
higher  than  the  corresponding  rates  from  St.  Louis.  As  already  ex- 
plained the  rates  from  St.  Louis  to  points  in  northeastern  Arkansas 
are  not  constructed  on  a  distance  basis,  and  are  lower  mile  for  mile 
than  the  corresponding  rates  from  Memphis.  It  is  the  position 
of  Memphis  that  the  rates  from  St.  Louis  to  this  territory  should 
be  made  on  precisely  the  same  basis  as  the  rates  from  Memphis. 

Northern  Arkansas  is  within  the  350-mile  zone  from  St.  Louis. 
Though  conceding  that  the  rates  for  distances  under  350  miles  should 
generally  conform  to  the  uniform  scale,  the  carriers  propose  to  con- 
struct the  rates  from  St.  Louis  to  points  in  northern  Arkansas  on 
a  ;2:roup  basis.  The  effect  of  this  would  be  to  accord  to  some  points 
rates  lower  than  the  uniform  scale  would  make  them  and  to  impose 
upon  other  points  rates  higher  than  the  scale.  This  is  opposed  by 
the  Corporation  Commission  of  Arkansas,  which  contends  that: 

If  tlie  mileage  scale  is  a  reasonable  scale  of  rates,  none  of  these  points  can 
lawfully  be  deprived  of  those  reasonable  rates  to  which  they  are  entitled,  be- 
cause of  the  desire  of  the  carriers  to  maintain  a  group  of  destinations. 

The  manner  in  which  these  rates  have  been  constructed  in  the  past 
has  been  the  cause,  not  only  of  the  Memphis  complaint,  but  of  intense 
dissatisfaction  on  the  part  of  Arkansas  interests  as  well.  The  rates 
from  St.  Louis  to  northern  Arkansas  stations,  to  be  reasonable  and  to 
avoid  undue  preferences  and  prejudices,  should  be  constructed  en- 
tirely upon  a  distance  basis.    This  applies  in  particular  to  all  points 
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in  the  Little  Rock  rate  group.    Destination  groups  should  be  elimi- 
nated, and  each  point  placed  upon  its  own  distance  basis. 

We  find  that  the  interstate  class  rates  from  Memphis  to  all  points 
in  the  state  of  Arkansas  located  on  the  lines  of  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company,  St.  Louis  Southwestern  Railway 
Company,  St.  Louis-San  Francisco  Railway  Company,  and  St.  Louis, 
Iron  Mountain  &  Southern  Railway  Company  (now  part  of  the 
Missouri  Pacific)  are  now  and  for  the  future  will  be  unduly  prejudi- 
cial to  Memphis  and  to  shippers  there  located  and  unduly  preferen- 
tial of  St.  Louis  and  of  shippers  there  located  to  the  extent  that  they 
exceed  or  may  exceed  by  more  than  the  reasonable  maximum  bridge 
tolls  prescribed  in  this  report,  the  corresponding  class  rates  contem- 
poraneously maintained  from  St.  Louis,  Mo.,  to  the  same  destinations 
for  like  distances.  The  350-mile  limitation  as  to  distance  is  not  ap- 
plicable hereto. 

CONCENTRATION   AND   FREE  DELIVERY  Or   COTTON   AT  MEMPHIS. 

Memphis  is  the  largest  interior  cotton  market  in  the  country.  It 
has  modem  facilities  for  storing,  grading,  and  compressing  cotton. 
There  are  94  buyers  and  47  factors  in  Memphis.  These  economic 
advantages,  together  with  the  banking  facilities  afforded,  tend 
strongly  to  draw  cotton  to  Memphis  rather  than  to  smaller  compress 
points. 

Cotton  of  high  grade  is  produced  in  what  is  known  as  the  delta 
section  in  eastern  Arkansas.  It  is  customary  to  ship  the  uncom- 
pressed cotton  from  the  producing  points  to  compresses  located  at 
various  points  in  this  territory,  where  it  is  compressed  into  bales  and 
forwarded  principally  to  destinations  in  the  east.  Among  the  more 
important  compress  points  are  Memphis,  Little  Rock,  Earle,  Helena, 
Forrest  City,  Marianna,  and  Hoxie.  It  is  frequently  necessary  to 
"  back  haul "  cotton  to  reach  a  compress.  For  the  extra  service  in- 
volved in  back  hauls  within  the  state  of  Arkansas  the  Missouri  Pacific 
imposes  a  fiat  charge,  usually  5  cents  per  100  pounds,  in  addition  to 
the  through  rate  from  point  of  origin  to  destination.  The  same  ar- 
rangement does  not  apply,  however,  to  cotton  back  hauled  from  Mis- 
souri Pacific  stations  in  Arkansas  to  Memphis  and  thence  forwarded 
via  the  Missouri  Pacific  to  eastern  points.  Memphis  is  required  to 
pay  combination  rates  that  are  sometimes  in  excess  of  the  rates  paid 
by  its  Arkansas  competitors  on  cotton  compressed  at  Arkansas  points. 

In  the  complaint  of  the  city  of  Memphis  it  is  alleged  that  ^^  unjust 
discrimination  in  favor  of  Arkansas  points  is  shown  by  granting  to 
such  points  concentration  and  reconsigning  privileges  which  are  re- 
fused to  Memphis.'' 
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In  a  previous  report,  City  of  Memphis  v.  C,  R.  I.  cfe  P.  Ry.  Co.^  39 
I.  C.  C,  256, 271,  we  discussed  this  situation  and  said : 

We  are  of  opinion  and  find,  therefore,  that  the  defendants'  present  concen- 
tration, compression,  and  recoosignment  practices  are  unduly  prejudicial  to  Mem- 
phis in  so  far  as  defendants  withhold  the  privilege  of  concentration,  compres- 
sion, and  reconsignment  at  Memphis  on  cotton  moving  from  Arkansas  points  to 
Memphis  destined  for  points  beyond  in  southern  and  official  classification  terri- 
tories where  through  routes  and  joint  rates  are  In  effect  via  Memphis  from 
points  of  origin  to  destinations  in  those  territories,  while  similar  practices  are 
in  effect  at  St.  Louis  and  East  St.  Louis.  Where,  however,  the  movement  into 
Memphis  for  concentration,  compression,  and  reconsignment  would  entail  a 
back  haul  requiring  the  use  of  two  cars  inbound  for  one  outbound,  thus  result- 
ing in  an  uneconomical  use  of  equipment,  we  consider  that  the  carriers  are 
justified  in  refusing  to  accord  Memphis  shippers  such  concentration,  compression, 
and  reconsignment  services  on  the  through  rate  from  point  of  origin  to  i)olnt 
of  destination. 

The  issue  relating  to  concentration  has  been  fully  canvassed  upon 
the  present  record.  This  feature  of  the  case  as  now  presented  in- 
volves only  the  Missouri  Pacific,  and  only  stations  on  its  line  in  the 
cotton-producing  section  in  eastern  Arkansas.  It  will  be  observed 
from  the  above  excerpt  that  we  thought  Memphis  entitled  to  relief 
only  "  where  through  routes  and  joint  rates  are  in  effect  via  Mem- 
phis," and  where  a  wasteful  back  haul  would  not  be  involved.  As 
the  service  to  and  from  Memphis  involves  in  many  cases  a  long  back 
haul,  the  Memphis  complainants  received  no  benefit  from  our  find- 
ings with  respect  to  Missouri-Pacific  stations.  For  commercial  rea- 
sons cotton  factors  in  Memphis  desire  to  ship  the  uncompressed  cot- 
ton to  that  point  for  compression  rather  than  to  Arkansas  com- 
presses. To  transport  cotton  to  Memphis  for  compression  necessi- 
tates in  almost  every  instance  hauling  it  through  at  least  one  Ar- 
kansas point  where  a  compress  is  located. 

The  concentration  services  accorded  at  Arkansas  compress  points 
may  be  illustrated  by  referring  to  the  situation  at  Earle,  Ark.  The 
compress  at  that  point  is  permitted  to  draw  uncompressed  cotton 
from  stations  on  the  main  line  of  the  Missouri  Pacific  from  Higgin- 
son  to  Bald  Knob,  compress  it  at  Earle,  and  reship  the  compressed 
cotton  via  St.  Louis  to  the  east  at  the  through  rate  from  point  of 
origin  plus  5  cents  per  100  pounds  for  the  back  haul.  Again,  the 
compress  at  Newport  may  draw  cotton  from  Moark  and  intermediate 
points  a  maximum  distance  of  75  miles.  The  out-of-line  haul 
amounts  in  some  instances  to  nearly  100  miles.  As  previously  stated, 
Memphis  is  obliged  to  pay  combination  rates  which  are  in  some  in- 
stances substantially  higher  than  the  through  rates  from  Arkansas 
points. 
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It  was  difficult  to  ascertain  at  the  hearing  the  exact  relief  de- 
sired by  the  Memphis  interests,  but  they  seem  to  desire  an  equali- 
zation of  the  through  rates.  If  a  compress  at  Newport  can  draw  un- 
compressed cotton  from  a  point  north  thereof,  compress  it,  and  ship 
the  baled  product  to  Boston  for  an  aggregate  charge  of  85  cents, 
Memphis  seems  to  desire  to  have  the  same  aggregate  charge  apply 
via  Memphis  with  the  privilege  of  concentrating  at  that  point.  In 
other  words,  Memphis  asks  us  to  overlook  in  part  the  much  longer 
back  haul  involved  in  reaching  Memphis,  and  to  equalize  in  a  meas- 
ure her  disadvantage  in  location.    This  is  not  our  function. 

It  is  apparent  that  Memphis  is  disadvantageously  located  with 
respect  to  cotton  originating  at  Missouri  Pacific  stations  in  Arkansas, 
hauled  to  Memphis  for  compression,  and  thence  reshipped  via  St. 
Louis  to  points  in  the  east.  An  illustration  will  make  this  clear. 
If  a  shipment  of  uncompressed  cotton  originates  in  the  vicinity  of 
Bald  Knob,  it  would  be  hauled  to  Memphis  for  compression  and  then 
back  hauled  through  Wynne  and  Knobel  to  St.  Louis.  In  the  course 
of  this  movement  it  would  pass  through  several  points  at  which 
compresses  are  located  and  at  which  the  cotton  could  be  more  eco- 
nomically handled,  from  the  standpoint  of  distance,  than  at  Memphis. 
Thils,  cotton  originating  in  the  neighborhood  of  Bald  Knob  might  be 
compressed  either  at  Newport  or  at  Hoxie  without  any  back  haul 
whatever.  Not  only  does  the  haul  to  Memphis  involve  an  additional 
out-of-line  service,  but  the  shipment  must  cross  and  recross  the 
Memphis  bridge.  Moreover,  the  principal  Memphis  compresses  are 
located  in  the  extreme  southern  part  of  the  city  and  can  be  reached 
only  by  a  long  haul  through  the  city.  This  service  is  in  nowise 
similar  to  that  performed  at  compress  points  in  Arkansas  where 
no  corresponding  bridge  service  is  involved,  and  where  only  a  simple 
switching  service  is  necessary  at  the  compress  point.  Memphis  con- 
cedes that  the  Missouri  Pacific  may  properly  demand  the  outbound 
haul  to  St.  Louis  on  cotton  which  it  brings  to  Memphis  for  com- 
pression. 

The  movement  of  cotton  from  Missouri  Pacific  stations  into  Mem- 
phis is  increasing  in  volume.  In  1905  the  Missouri  Pacific  hauled  into 
Memphis  26,000  bales;  in  1909,  32,000  bales;  in  1913,  69,000  bales;  in 
1914,  80,000  bales;  in  1915,  77,000  bales;  and  in  1916, 102,000  bales. 

We  find  that  the  rates  and  practices  of  the  Missouri  Pacific  govern- 
ing the  concentration  of  Arkansas  cotton  at  Memphis  are  not  shown 
to  be  unduly  prejudicial  to  Memphis  or  otherwise  unlawful. 

It  should  be  stated  that  the  different  methods  of  publishing  the 
rates  are  unsatisfactory  and  fairly  subject  to  criticisna.  We  recom- 
mend to  the  defendants  that  within  60  days  a  uniform  basis  of  con- 
structing the  rates  be  devised* 
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The  question  of  free  delivery  of  cotton  at  Memphis  presents  an- 
other issue,  involving  not  only  the  Missouri  Pacific  but  the  Frisco 
and  the  Cotton  Belt.    In  39  I.  C.  C,  272,  we  said : 

The  cotuplaints  allege  that  free  delivery  of  cotton  Is  made  at  Arkansas  points 
and  East  St.  Louis,  but  not  at  Memphis,  and  that  this  practice  unduly  prejudices 
Memphis.  The  defendant  carriers'  tariffs  provide  for  free  delivery  when  made 
to  compresses  located  on  the  defendants'  own  rails,  otherwise  a  delivery  charge 
Is  made  which  the  line-haul  carrier  adds  to  its  rate.  The  carriers  explain  this 
apparent  diversity  In  practice  on  the  ground  that  the  compresses  at  East  St. 
Louis  to  which  free  delivery  is  made  are  all  located  upon  the  St.  Louis  Terminal 
Hallway,  of  which  they  are  joint  owners,  while  at  Memphis  the  compresses  are 
located  upon  Independent  lines.  They  argue,  therefore,  that  delivery  to  com- 
presses on  the  St.  Louis  Terminal  Railway  is  delivery  upon  their  own  rails, 
the  charge  for  which  they  may  lawfully  absorb,  but  that  at  Memphis  delivery 
is  ui)on  the  lines  of  other  carriers  and  the  refusal  to  absorb  those  charges  can 
not  amount  to  undue  dlBcrimination. 

We  are  of  opinion  that  the  carriers'  contention  is  sound  and  that  the  differ- 
ence in  practices  at  East  St.  Louis  and  Memphis  does  not  constitute  undue  dis- 
crimination against  Memphis.  Manufacturers  Ry.  Co.  v.  St,  L.,  /.  M,  d  S.  Ry. 
Co.,  28  I.  C.  C,  93 ;  32  I.  C.  C,  100.  Furthermore,  the  delivery  service  accorded 
shippers  of  cotton  at  Arkansas  points  is  under  conditions  substantially  dis- 
similar to  those  existing  at  Memphis.  We  do  not  consider  that  Memphis  is 
unduly  prejudiced  on  account  of  these  practices. 

It  now  appears  that  most  of  the  Memphis  compresses  are  located 
on  the  Union  Railway,  a  subsidiary  of  the  Missouri  Pacific,  so  that 
there  is  no  substantial  difference,  as  far  as  that  carrier  is  concerned, 
between  East  St.  Louis  and  Memphis.  The  distinction  drawn  still 
holds  good,  however,  with  respect  to  the  Rock  Island  and  the  Frisco, 
which  are  unable  to  effect  delivery  on  their  own  rails  at  most  of  the 
Memphis  compresses.  The  Cotton  Belt  has  access,  under  a  contract, 
to  industries  located  on  the  Missouri  Pacific  at  Memphis. 

The  Frisco  makes  free  delivery  to  Memphis  compresses  located  on 
its  own  line,  but  charges  S^  cents  per  100  pounds  for  deliveries  on 
other  lines.  Less-than-carload  competitive  traffic,  other  than  cotton 
and  live  stock,  weighing  5,000  pounds  or  more  is  switched  to  indus- 
tries on  connecting  lines  within  the  Memphis  switching  limits  with- 
out extra  charge,  the  Frisco  absorbing  the  charges  of  connecting 
lines.  Memphis  contends  that  cotton  should  not  be  excepted;  but 
the  complaint  contains  no  allegation  of  discrimination  as  between 
cotton  and  other  commodities. 

The  Missouri  Pacific  filed,  in  January,  1918,  a  fifteenth  section  ap- 
plication wherein  it  sought  to  impose  at  East  St.  Louis  the  same 
charge  for  the  delivery  of  cotton  as  is  now  applied  by  that  carrier 
for  delivery  on  the  line  of  the  Union  Railway,  its  subsidiary,  at 
Memphis.  The  application  was  subsequently  withdrawn  at  the  in- 
stance of  the  Director  General  of  Railroads. 
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We  find  that  the  practice  of  the  St.  Louis,  Iron  Mountain  &  South- 
ern, now  a  part  of  the  Missouri  Pacific,  and  of  the  Cotton  Belt,  in 
imposing  a  greater  charge  for  the  delivery  of  cotton  at  compresses 
located  on  the  Union  Railway  in  Memphis  than  the  corresponding 
charge,  if  any,  contemporaneously  maintained  for  the  delivery  of 
cotton  at  East  St.  Louis,  is  unduly  prejudicial  to  Memphis  and  un- 
duly preferential  of  East  St.  Louis.  As  to  the  other  carriers  we  ad- 
here to  our  previous  finding  that  the  conditions  are  different  and  that 
undue  prejudice  is  not  shown  to  exist, 

INTERVENTION    OF    SOUTHERN    ARKANSAS    JOBBING    CENTERS. 

The  present  class  rates  from  St.  Louis — and  therefore  from  all  de- 
fined territories — to  Arkansas  points  are  grouped,  the  blankets  being 
in  some  instances  of  large  size.  For  example,  the  so-called  Jones- 
boro-Blytheville  group  covers  a  large  part  of  northern  Arkansas. 
Under  the  proposals  now  made  the  group  is  reduced  in  size,  but 
Jonesboro,  261  miles  from  St.  Louis,  is  given  the  same  rates  as  Hoxic, 
227  miles.  The  Little  Rock  rate  group,  as  shaped  under  the  pro- 
posals now  made,  is  also  extensive,  embracing  points  widely  sepa- 
rated, ignoring  differences  in  distance  as  great  as  73  miles. 

The  intervention  of  the  Arkansas  Jobbers  &  Manufacturers  Asso- 
ciation and  the  Southern  Arkansas  Wholesale  Grocers  Association 
brings  squarely  into  issue  the  propriety  of  continuing  the  group 
adjustment.  Jobbers  included  in  the  membership  of  the  latter 
organization  at  points  in  southern  Arkansas  such  as  McGehee,  For- 
dyce,  Camden,  and  Arkansas  City  are  in  active  competition  with  Pine 
Bluff  and  Little  Rock.  Under  the  present  adjustment,  not  only  be- 
cause of  the  group  adjustment,  whereby  Pine  Bluff  is  arbitrarily 
given  the  Little  Rock  basis,  but  because  of  the  unduly  sharp  grading 
of  the  rates  south  of  Pine  Bluff,  the  jobbing  centers  of  southern  Ar- 
kansas are  under  a  rate  disadvantage  which  is  not  based  upon  dif- 
ferences in  transportation  conditions.  Prior  to  June  25,  1918,  the 
fifth-class  rate  from  St.  Louis  to  Moark,  a  point  just  south  of  the 
Missouri- Arkansas  state  line,  was  31  cents,  the  distance  being  187 
miles.  To  Pine  Bluff,  387  miles,  the  fifth-class  rate  was  37  cents, 
making  a  spread  of  6  cents  for  200  miles.  Going  south  from  Pine 
Bluff  the  grading  is  much  sharper.  At  Fordyce,  59  miles  south  of 
Pine  Bluff,  the  fifth-class  rate  was  9  cents  higher  than  at  Pine  Bluff. 
At  Camden,  73  miles  farther  than  Pine  Bluff,  it  was  14  cents  higher. 
At  El  Dorado,  105  miles  farther  than  Pine  Bluff,  it  was  16  cents 
higher.  These  spreads  should  be  compared  with  the  difference  of 
only  6  cents  between  Moark  and  Pine  Bluff  for  a  difference  of  200 
miles.    Other  rate  comparisons  showing  the  relative  disadvantage  of 
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southern  Arkansas  could  be  given,  but  it  will  suffice  to  say  that  the 
record  definitely  shows  that  disadvantage. 

We  find  tliat  the  class  rates  prescribed  in  Appendix  No.  1  are 
reasonable  maximum  rates  from  St.  Louis  to  Hot  Springs,  Malvern, 
Prescott,  Camden,  Fordyce,  El  Dorado,  Warren,  Monticello,  Mc- 
Gehee,  Arkansas  City,  and  other  centers  similarly  located  in  south- 
ern Arkansas  on  the  lines  of  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company,  St.  Louis  Southwestern  Railway  Company,  St. 
Louis-San  Francisco  Railway  Company,  and  St.  Louis,  Iron  Moun- 
tain &  Southern  Railway  Company  (now  part  of  the  Missouri  Pa- 
cific) ;  and  that  class  rates  from  St.  Louis  to  the  above-mentioned 
points  are  and  will  be  unduly  prejudicial  to  said  points  and  unduly 
preferential  of  Pine  Bluff  and  Little  Rock  to  the  extent  that  they 
exceed  or  may  exceed  the  corresponding  rates  contemporaneously 
maintained  to  Pine  Bluff  and  Little  Rock  for  like  distances.  The 
350-mile  limitation  as  to  distance  is  not  applicable  hereto. 

COMPLAINT  OF  THE  NATCHEZ  CHAMBER  OF  COMMERCE. 

In  its  complaint.  Docket  10084,  the  Natchez  Chamber  of  Commercg 
alleges,  among  other  things,  that  the  class  rates  from  Natchez, 
Miss.,  to  points  in  Ae  states  of  Arkansas  and  Oklahoma  are  unduly 
prejudicial  to  Natchez  and  unduly  preferential  of  Memphis,  New  Or- 
leans, Little  Rock,  and  other  points.  It  is  .particularly  alleged  that 
the  through  class  rates  from  Natchez  to  certain  points  in  Arkansas 
exceed  the  sum  of  the  intermediate  rates  to  and  from  Helena,  Ark,, 
and  Memphis,  Tenn. 

The  following  rates  to  Felsenthal,  Ark.,  are  typical  of  the  mal- 
adjustment of  which  Natchez  complains: 


By  including  Natchez  in  the  New  Orleans  rate  group,  the  carriers 
have  failed  to  accord  to  Natchez  shippers  rates  which  fairly  reflect 
their  relatively  favorable  location  with  respect  to  Arkansas  traffic, 
disregarding  a  difference  in  distance  of  approximately  200  mile.s. 
In  the  second  place,  the  Arkansas  intrastate  rates  are  distinctly  lower 
than  the  intei"state  rates  from  Natchez. 

Natchez  shippers  are  in  active  competition  at  Arkansas  points 
with  shippers  located  at  Memphis,  Little  Rock,  and  other  points. 
It  is  believed  unnecessary  to  prolong  this  report  by  including  other 
rate  comparisons  or  outlining  other  evidence  submitted  on  behalf 
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of  the  Natchez  Chamber  of  Commerce.  It  suffices  to  state  that  the 
record  supports  the  principal  allegations  made  by  this  complaint.  In 
Natchez  Chamber  of  Commerce  v.  L,  &  A.  Ry.  Co.^  52  I.  C.  C,  105,  we 
held,  in  effect,  that  it  was  unfair  toNatchez  to  include  that  point  in  the 
New  Orleans  group  with  respect  to  rates  to  western  Louisiana  and 
southern  Arkansas.  The  complainant  now  seeks  to  enlarge  the  ter- 
ritorial scope  of  the  relief  there  granted. 

As  in  the  case  of  all  the  Mississippi  crossings  south  of  Memphis 
the  river  transfer  at  Natchez  is  effected,  not  by  bridge,  but  by  car 
ferry.  In  the  Natchez  Case^  above  cited,  we  held  that  the  charges 
for  the  transfer  service  at  Natchez  and  the  other  lower  Mississippi 
crossings  should  be  determined  by  the  addition  of  20  constructive 
miles.  As  a  result  the  crossing  charges  at  Natchez  are  higher  for 
the  shorter  distances  than  the  bridge  tolls  herein  suggested  as  reason- 
able for  the  Memphis  crossing. 

The  volume  of  freight  traffic  moving  over  the  Memphis  bridge 
greatly  exceeds  the  volume  transferred  at  Natchez.  Charges  for  a 
bridge  service  may  be  determined  upon  a  basis  somewhat  different 
from  that  employed  in  the  construction  of  charges  at  a  crossing  where 
the  transfer  is  effected  by  barges  or  other  floating  equipment.  In 
the  former  case  the  investment  is  relatively  large  and  the  fixed 
charges  thereon  usually  constitute  the  chief  item  of  expense,  whereas 
in  the  latter  case  the  investment  is  relatively  small  and  the  principal 
expenses  are  those  incurred  in  operating  the  facility.  Because  of  this 
difference  and  in  view  of  the  much  greater  volume  of  traffic  at 
Memphis,  the  conclusion  can  not  be  reached  on  the  present  record 
that  the  differences  in  crossing  charges  will  subject  Natchez  to  undue 
disadvantage. 

Another  question  that  arises  is  whether  the  rates  from  Natchez  to 
points  on  the  Missouri  Pacific  in  Arkansas  should  be  made  on  the 
single-line  basis  or  the  two-line  basis.  The  Missouri  Pacific  proper 
does  not  serve  Natchez.  The  river  transfer  facilities  are  operated  by 
jthe  Natchez  &  Liouisiana  River  &  Transfer  Company,  a  subsidiary 
of  the  Missouri  Pacific.  At  the  west  bank  this  company  interchanges 
freight  traffic  with  the  Missouri  Pacific  proper,  and  at  the  east  bank 
with  the  Natchez  &  Southern  Railway  Company,  another  subsidiary 
of  the  Missouri  Pacific,  whose  line  runs  from  the  east  bank  of  the 
river  into  the  city  of  Natchez,  a  distance  of  a  little  over  2  miles. 
These  companies  constitute,  in  practical  effect,  a  single  railroad, 
and  the  rates  from  Natchez  to  points  on  the  Missouri  Pacific  should 
be  constructed  on  the  single-line  basis,  plus  the  river  transfer 
charges.  This  is  consistent  with  the  finding  previously  made  herein 
that  the  single-line  scale  should  apply  without  the  addition  of  ar- 
bitraries  when  the  lines  are  under  a  common  management  and  con- 
trol. 
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Many  of  the  rates  from  Natchez  to  points  in  eastern  and  southern 
Arkansas  exceed  the  combinations  on  Helena  or  Memphis.  In  at- 
tempting to  correct  this  maladjustment  the  carriers  encounter  the 
difficulty  that  the  rates  from  Natchez  to  Helena  and  Memphis  are 
governed  by  the  southern  classification,  while  the  rates  from  Helena 
and  Memphis  to  Arkansas  points  are  governed  by  western  classifi- 
cation. This  difficulty  is  not  insuperable,  however,  and  will  be 
lessened  by  our  findings  in  Consolidated  Classification  Case^  supra. 
The  carriers  will  be  expected,  by  alternative  provisions  in  their 
tariffs,  to  give  Natchez  and  New  Orleans  shippers  the  benefit  of  these 
combinations. 

We  find  that  the  class  rates  from  Natchez  for  distances  not  in 
excess  of  350  miles  to  points  on  class  A  railroads  in  the  state  of 
Arkansas  are  now,  and  for  the  future  will  be,  unreasonable  to  the 
extent  that  they  exceed  or  may  exceed  by  more  than  reasonable  maxi- 
mum charges  for  the  Mississippi  River  crossing  the  class  rates  for 
corresponding  distances  shown  in  Appendix  No.  1,  except  as  they 
already  coincide  therewith;  provided,  however,  that  the  additional 
charges  for  the  river  crossing  shall  be  determined  by  adding  to  the 
actual  distances  not  more  than  20  constructive  miles,  which  rates  so 
made  we  find  to  be  reasonable  maximum  rates;  that  traffic  from 
Natchez  to  points  in  Arkansas  moves  under  transportation  conditions 
that  are  substantially  similar  to  those  governing  the  corresponding 
movement  from  Little  Rock,  except  for  the  river  crossing,  and  from 
Memphis ;  and  that  the  class  rates  from  Natchez  for  distances  not  in 
excess  of  350  miles  to  points  in  Arkansas  are  unduly  prejudicial  .to 
Natchez  and  shippers  there  located  and  unduly  preferential  of  Little 
Rock,  and  of  intrastate  traffic  in  Arkansas,  to  the  extent  that  they 
exceed  by  more  than  said  reasonable  charges  for  the  Mississippi 
River  crossing  the  corresponding  class  rates  contemporaneously 
maintained  from  Little  Rock  to  the  same  destinations  for  like  dis- 
tances ;  also  that  the  class  rates  from  Natchez  to  points  in  Arkansas 
are  unduly  prejudicial  to  Natchez  and  unduly  preferential  of  Mem- 
phis to  the  extent  that  the  said  rates  from  Natchez  exceed  by  more 
than  the  differences  in  said  crossing  charges  at  Memphis  and  at 
Natchez  as  prescribed  herein,  the  corresponding  rates  contempora- 
neously maintained  from  Memphis  to  the  same  destinations  for  like 
distances  and  that  any  greater  difference  or  disparity  in  the  rates 
causes  and  would  cause  an  undue  burden  upon  interstate  commerce 
from  Natchez. 

COMPRINT  OF  THE  CHAMBER  OF  COMMERCE  OF  MONROE,  LA. 

Monroe,  La.,  is  located  in  the  northeastern  part  of  Louisiana  on 
the  Ouachita  River,  being  97  miles  north  of  Alexandria,  93  miles 
east  of  Shreveport,  and  75  miles  west  of  Vicksburg.    Its  complaint 
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under  Docket  9886,  consolidated  with  this  investigation,  alleges  that 
the  class  rates  from  Monroe  to  points  in  southern  Arkansas  are  un- 
reasonable and  unduly  prejudicial  to  Monroe  as  compared  with  the 
corresponding  class  rates  contemporaneously  maintained  from  certain 
designated  points  in  Arkansas  to  the  same  destinations.  The  part 
of  the  state  of  Arkansas  here  involved  is  described  by  the  complain- 
ant as  being  the  part  on  and  south  of  a  line  drawn  through  Hope, 
Gurdon,  Fordyce,  and  Arkansas  City. 

A  Monroe  jobber  distributes  groceries  from  Monroe  to  points  in 
southern  Arkansas  in  competition  with  jobbers  located  at  Pine 
Bluff,  Camden,  Monticello,  Dermott,  and  other  points  in  Arkansas. 
It  is  unable,  however,  to  reach  points  far  beyond  the  Arkansas- 
Louisiana  state  line  because  of  the  alleged  advantage  in  rates  en- 
joyed by  its  Arkansas  competitors.  It  is  confident  that  it  could 
widen  its  jobbing  territory  in  Arkansas  if  the  rates  were  more  fairly 
adjusted.  Representatives  of  other  Monroe  jobbing  houses  testified 
to  the  same  general  effect. 

In  the  following  table  the  interstate  rates  for  the  first  five  classes 
from  Monroe  to  certain  Arkansas  points  are  compared  with  Ai^an- 
sas  intrastate  rates: 


To  Arkansas  points. 

From— 

MUes. 

Class  rates,  in  eents  per  100  poonds. 

1 

2 

3 

4 

5 

Kimball 

Monroe.  La 

48 

49 

85 

96 

93 

101 

124 

137 

97 

97 

42 
38 
53 
46 
06 
48 
76 
54 
56 
46 

37 
30 
45 
39 
56 
41 
65 
46 
48 
39 

32 
25 
38 

32 
63 
88 
57 
38 
42 
83 

27 
19 
30 
25 
43 
26 
48 
29 
82 
25 

22 

Do 

Eud(Ha.  Ark 

25 

Dermott 

Monroe,  La 

Do 

Helena,'  Ark^ ,._,,.,-.,-- 

181 

McO«hee 

Monroe,  La 

Do 

Little  itock.  Ark 

19 

Warren 

Monroe,  La 

48 

Do 

Helena.' Ark 

S? 

^udofft 

Monroe,  La 

Do 

Pine  Bluff.  Ark 

U) 

The  Shreveport  scale  would  generally  effect  reductions  in  the  inter- 
state rates  above  shown  and  increases  in  the  intrastate  rates.  In 
fact  a  comparison  of  those  rates  with  those  in  the  Shreveport  scale 
shows  that  in  most  instances  the  Shreveport  scale  strikes  about  half- 
way between  the  interstate  rates  and  the  intrastate  rates  above  shown. 
The  Shreveport  scale  as  increased  25  per  cent  now  applies  from 
Natchez  to  points  in  southern  Arkansas,  within  the  state  of  Louisi- 
ana on  intrastate  traffic,  from  both  Shreveport  and  Ruston  to  points 
in  Texas  common-point  territory ;  and  has  recently  been  made  effec- 
tive between  points  in  northern  Louisiana,  including  Monroe,  and 
points  in  southern  Arkansas.  There  are  numerous  less-than-carloo^ 
commodity  rates  within  Arkansas  that  are  much  lower  than  the  in- 
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terstate  rates  applicable  from  Monroe  for  like  distances.  This  mat- 
ter is  discussed  in  connection  with  the  Memphis  situation,  supra. 

We  find  that  the  interstate  class  rates  from  Monroe,  La.,  and  from 
Shreveport,  La.,  to  all  points  on  the  following  class  A  railroads,  the 
Chicago,  Kock  Island  &  Pacific  Railway  Company;  Missouri  Pacific 
Railroad  Company ;  and  St.  Louis  Southwestern  Railway  Company, 
in  the  state  of  Arkansas  located  on  and  south  of  a  line  drawn  through 
Hope,  Gurdon,  Fordyce,  and  Arkansas  City,  are  now  and  for  the 
future  will  be  unreasonable  to  the  extent  that  they  exceed  or  may 
exceed  the  rates  set  out  in  Appendix  No.  1,  except  as  they  already 
coincide  therewith ;  that  the  transportation  conditions  governing  the 
movement  of  traflSc  from  Monroe  and  from  Shreveport  to  the  said 
points  in  Arkansas  are  substantially  similar  to  those  governing  intra- 
state traffic  in  Arkansas;  that  the  said  interstate  class  rates  are 
unduly  prejudicial  to  Monroe  and  to  Shreveport  and  to  shippers 
there  located  and  unduly  preferential  of  Little  Rock,  Helena,  Pine 
Bluif,  Camden,  Monticello,  and  Dermott,  all  in  the  state  of  Arkansas, 
to  the  extent  that  they  exceed*  or  may  exceed  for  like  distances  the  cor- 
responding intrastate  class  or  less-than-carload  commodity  rates  con- 
temporaneously maintained  from  the  said  Arkansas  points  to  the 
same  destinations. 

Evidence  introduced  on  behalf  of  Shreveport,  La.,  shows  that  it  is 
laboring  under  rate  disadvantages  with  respect  to  rates  to  southern 
Arkansas  points  similar  to  those  which  liave  handicapped  Monroe. 
By  its  intervention  Shreveport  seeks  exactly  the  same  basis  of  rates 
as  is  applied  from  Monroe.  The  record  shows  that  Shreveport  is  en- 
titled to  this  relief,  and  we  so  find. 

COMPLAINT    OF    THE    CORPORATION    COMMISSION    OF    ARKANSAS. 

In  constructing  class  and  commodity  rates  to  western  Arkansas  and 
eastern  Oklahoma  from  points  in  western  trunk  line  territory  the 
carriers  have  divided  the  latter  territory  into  a  number  of  rate  groups, 
including  so-called  Davenport  territory,  Minneapolis-St.  Paul  terri- 
tory, Chicago  territory,  etc.  These  groups  of  origin  do  not  uniformly 
embrace  the  same  points  with  respect  to  traffic  destined  to  western 
Arkansas  as  they  embrace  with  respect  to  traffic  destined  to  eastern 
Oklahoma.  This  results  in  some  instances  in  higher  rates  to  western 
Arkansas  than  to  eastern  Oklahoma. 

The  complaint  of  the  Railroad  Commission  of  Arkansas,  Docket 
9927,  alleges  that  this  adjustment  unduly  prefers  Muskogee  and  othet 
points  in  eastern  Oklahoma  and  asks,  in  effect,  that  the  western  trunk 
line  groups  be  reconstructed  in  such  a  way  as  to  accord  to  Fort  Smith 
and  other  points  in  western  Arkansas  the  same  rates  as  those  contem- 
poraneously in  effect  to  Muskogee  and  other  points  in  eastern  Okla- 
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hoina.  The  carriers  conceded  that  inequality  existed  and  entered 
into  a  stipulation  with  complainant  "  that  the  Interstate  Commerce 
Commission  may  enter  an  order  requiring  respondents  to  cease  and 
desist  from  such  practice  and  to  so  group  all  points  (of  origin) 
•  *  *  that  the  grouping  thereof  shall  be  no  more  favorable  to 
and  from  the  contiguous  Oklahoma  points  than  to  and  from  the  Fort 
Smith  group.^ 

Thereupon  the  Oklahoma  TraflSc  Association,  fearing  that  the  prob- 
able effect  of  the  stipulation  would  be  to  increase  the  Oklahoma 
rates,  intervened,  and  introduced  in  evidence  a  number  of  carefully 
prepared  exhibits  showing  the  short-line  distances  and  the  rates  from 
the  groups  of  origin  involved  to  Muskogee  as  compared  with  the 
distances  and  the  rates  to  Fort  Smith.  For  example,  Keokuk,  Iowa, 
and  a  number  of  other  points  are  in  the  St.  Louis  rate  group  with 
respect  to  traffic  consigned  to  eastern  Oklahoma,  but  in  the  Davenport 
group  with  respect  to  traflSc  consigned  to  western  Arkansas.  From 
44  representative  points  in  these  groups  the  average  distance  to 
Muskogee  is  456  miles,  and  to  Fort  Smith  533  miles.  The  rates,  in- 
cluding the  25  per  cent  increase,  from  the  44  points  are  as  follows : 


To- 

Class  rates,  in  cents  per  100  pounds. 

1 

2 

3 

4 

5 

A 

B 

C 

D 

E 

Fort  Smith 

156) 
144 

132) 
125 

105) 
100 

81J 
80 

60 
60 

64 
64 

54 
55 

46) 
44 

41) 
39 

33 

Muskogee 

31) 

A  like  showing  was  made  with  respect  to  23  points  that  are  in  the 
St.  Louis  group  .with  respect  to  traflBc  to  eastern  Oklahoma  but  in 
the  Chicago  group  with  respect  to  Fort  Smith.  The  average  dis- 
tance to  Muskogee  is  566  miles,  and  to  Fort  Smith  640  miles.  The 
rates  are  as  follows,  including  the  25  per  cent  increase : 


To— 

Class  rates,  in  cents  per  100  pounds 

. 

1 

2 

3 

4 

5 

A 

B 

C 

D 

B 

FortSmlUi 

162) 
144 

137) 
125 

109 
100 

85 
80 

64 
60 

69 
64 

59 
65 

5? 

44 

80 

n 

MuskogM 

""■ 

A  continuation  of  this  study  with  respect  to  other  points  and 
groups  involved  in  the  Arkansas  complaint  shows  that  Fort  Smith's 
disadvantage  in  rates  no  more  than  reflects  its  disadvantage  in  dis- 
tance. 

We  And  that  undue  prejudice  is  not  shown  to  exist,  and  that  the 
order  mentioned  in  the  stipulation  may  not  properly  be  entered. 
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Another  stipulation  of  like  nature  applies  to  rates  from  certain 
groups  in  the  southeast.  From  defined  territories  known  as  Raleigh, 
Carolina,  and  Middlesborough  territories  joint  through  class  and 
commodity  rates  are  published  to  points  in  the  state  of  Oklahoma. 
No  joint  through  class  rates  or  bases  for  same  are  published  from  the 
territories  named  to  Arkansas  stations  named  in  Southwestern  Lines 
Tariff  45-L,  agent  Leland's  I.  C.  C.  1158,  but  combination  rates 
apply  which  are  higher  than  the  rates  from  the  same  territories 
of  origin  to  Oklahoma.  From  Macon  territory,  Atlanta-Knoxville 
territoiy,  Birmingham-Chattanooga  territory,  and  Nashville  terri- 
tory both  class  and  commodity  rates  to  Arkansas  stations  are  gen- 
erally as  low  as,  or  lower  than,  corresponding  rates  to  Oklahoma. 
Respondents  concede  that  they  may  properly  be  required  to  publish 
class  and  commodity  rates  from  Raleigh,  Carolina,  and  Middles- 
borough  territories  to  Arkansas  points  no  higher  than  the  corre- 
sponding rates  contemporaneously  maintained  to  any  part  of  Okla- 
homa. 

Another  paragraph  of  the  same  stipulation  provides  for  the  re- 
moval of  inequality  resulting  from  the  failure  of  the  carriers  to 
accord  to  Arkansas  as  favorable  rate  bases  and  application  thereof 
from  southeastern  points  as  is  contemporaneously  accorded  to  Okla- 
homa. 

We  find  that  class  and  commodity  rates  from  the  defined  terri- 
tories known  and  designated  as  Raleigh,  Carolina,  and  Middles- 
borough  territories  to  all  points  in  the  state  of  Arkansas  are  now  and 
for  the  future  will  be  unduly  prejudicial  to  points  in  the  state  of 
Arkansas  and  unduly  preferential  of  points  in  the  state  of 
Oklahoma  to  the  extent  that  said  rates  to  Arkansas  points  exceed 
or  may  exceed  the  corresponding  rates  contemporaneously  main- 
tained from  the  said  defined  territories  to  points  in  the  state  of 
Oklahoma.  The  class  rates  from  the  said  defined  territories  to  Ar- 
kansas points  should  be  as  much  less  than  the  corresponding  rates 
to  eastern  Oklahoma  as  the  rates  from  Macon  territory  to  Fort 
Smith,  Ark.,  are  less  than  the  corresponding  rates  to  points  in  eastern 
Oklahoma,  and  should  not  exceed  the  combination  of  intermediate 
rates.  The  defendants  should  publish  and  maintain  from  all  points 
in  the  states  of  Alabama,  Florida,  Georgia,  Kentucky,  Mississippi, 
and  Tennessee  to  all  points  in  the  state  of  Arkansas  as  favorable 
rates  and  bases  therefor  as  are  contemporaneously  maintained  and 
applied  from  the  said  defined  territories  to  points  in  Oklahoma.  In 
short,  the  inequalities  recited  in  the  stipulation  should  be  removed. 
Because  of  the  complicated  nature  of  the  adjustment  and  the  ex- 
pressed willingness  of  the  defendants  to  publish  promptly  the  rates 

55  L  C.  C. 


o5o  INTERSTATE  COMMERCE   COMMISSION   BEPOBTS. 

desired  by  complainant,  no  order  will  be  entered  at  tbis  time,  but 
tbe  matter  will  be  beld  open  for  sucb  further  action  as  may  be  re- 
quired. 

(XASa    RATES    BETWEEN    MEMPHIS    AND    KANSAS    CITT. 

Prior  to  the  25  per  cent  increase  the  first-class  rat«  from  Memphis 
to  Kansas  City  was  80  cents,  the  distance  via  the  direct  line  of  the 
Frisco  being  484  miles.  Under  the  scale  authorized  by  us  in  our 
previous  report,  43  I.  C.  C,  124,  the  first-class  rate  of  80  cents  was 
reached  at  a  point  only  186  miles  west  of  Memphis.  The  scale  reaches 
$1.05  at  300  miles,  and  if  extended  makes  $1.40  for  the  distance  of 
484  miles  from  Memphis  to  Kansas  City,  as  compared  with  the  rate 
of  80  cents  in  effect  on  June  24,  1918.  The  application  of  the  scale 
at  intermediate  points  would  therefore  have  resulted  in  wholesale 
departures  from  the  fourth  section. 

The  present  and  proposed  rates  between  Memphis  and  the  Mis- 
souri River  are  as  follows,  the  25  per  cent  increase  not  included: 


With  the  25  per  cent  increase  added  the  proposed  Srst-class  rate  of 
$1.17  becomes  $1.46.  Under  the  Natchez  scale  the  first-class  rate 
from  Memphis  to  Kansas  City,  including  the  bridge  toll,  woold  be 
$1.43.  Most  of  the  haul  between  Memphis  and  Kansas  City  lies  in 
northern  Arkansas  and  southern  Missouri,  a  territory  in  which  it  is 
believed  that  the  cla-ss  rates  should  be  generally  the  same  as  those 
approved  for  application  throughout  the  state  of  Arkansas.  On  the 
other  hand  Kansas  City  lies  in  a  territory  where  the  traffic  is  dense 
and  where  the  competitive  influence  of  the  numerous  lines  between 
the  Mississippi  and  Missouri  rivers  is  keenly  felt. 

It  is  not  seriously  questioned  that  the  class  rates  between  Memphis 
and  Kansas  City  are  depressed  rates.  This  can  be  shown  by  a  single 
comparison.  Tiie  class  rates  between  Memphis  and  St.  Louis  are  on 
a  depressed  level,  reflecting  the  influence  of  water  competition.  Tbey 
are  much  lower  than  the  rates  to  and  from  intermediate  points. 
Bearing  this  in  mind  the  following  comparison  of  the  rates  in  effect 
on  June  24, 1918,  is  interesting: 
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Between— 

Mfles. 

Class  rates,  in  cents  per  100  pounds. 

1 

2 

3 

4 

6 

Memnhfa  and  St.  I^iimiji ,,,,-,-,„,.,, ,  - ,  -  - 

305 

484 

65 
80 

50 
ft5 

45 
45 

35 
32 

30 

IfMfnphifl  Af^rf  fTnnMM  Citv , 

27 

It  will  be  seen  that  the  fourth  and  fifth  class  rates  between  Mem- 
phis and  Kansas  City,  in  spite  of  an  additional  distance  of  179  miles, 
are  lower  than  the  corresponding  Memphis- St.  Louis  rates.  The 
value  of  the  comparison  is  lessened  by  the  fact  that  different  classi- 
fications govern. 

We  have  considered  the  contention  earnestly  made  by  the  Missouri 
Kiver  cities  that  no  advance  whatever  should  be  permitted  in  the 
Memphis-Missouri  River  rates  at  this  time.  They  contend  that  these 
rates  are  essentially  a  part  of  the  western  trunk  line  adjustment,  be- 
ing related  to  the  St.  Louis-Missouri  River  rates  and  to  the  Chicago- 
Missouri  River  rates;  also  that  the  carload  class  rates  are  of  much 
more  importance  in  western  trunk  line  territory  than  in  the  south- 
west, and  should  not  be  increased  in  a  proceeding  that  concerns  more 
directly  the  territory  south  of  the  Missouri  River.  These  contentions 
overlook  the  fact,  already  explained  herein,  that  the  Memphis-Mis- 
souri River  lines  traverse  northern  Arkansas  and  southern  Missouri, 
a  territory  in  which  the  uniform  scale  is  held  to  be  properly  appli- 
cable. It  is  conceded  by  the  carriers  that  the  Missouri  River  cities 
lie  in  a  territory  where  the  transportation  conditions  are  much  more 
favorable  than  in  the  southwest  generally,  and  that  this  fact  should 
be  recognized  in  passing  upon  the  proposed  Memphis-Missouri  River 
rates.  Furthermore,  the  contention  that  the  latter  rates  have  no 
proper  place  in  this  proceeding  is  negatived  by  the  fact,  explained 
above,  that  the  fourth  section  departures  caused  by  these  rates  in 
conjunction  with  the  higher  rates  at  intermediate  points  in  Arkansas 
were  in  part  responsible  for  this  investigation.  It  is  established  of 
record  that  rates  between  Memphis  and  points  in  Arkansas  and 
southern  Missouri  can  not  be  made  without  regard  to  the  "  overhead  " 
rates  between  Memphis  and  the  Missouri  River  cities.  To  approve 
the  proposal  of  the  carriers  to  increase  these  rates  from  a  basis  of  80 
cents,  first  class,  to  a  basis  of  $1.17,  without  any  changes  in  the  rates 
from  St.  Louis  and  Chicago,  would  do  undue  violence  to  a  long- 
standing relative  adjustment;  and,  on  the  other  hand,  to  deny  any 
increase  in  the  rates  between  Memphis  and  Kansas  City  would  be  in 
effect  to  disregard  the  evidence  of  record  with  respect  to  the  less 
favorable  transportation  conditions  along  the  direct  Memphis-Mis- 
souri River  routes,  such  as  the  Frisco  and  the  Missouri  Pacific.    In 
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our  opinion  a  fair  solution  of  this  matter  lies  in  approving  a  mod- 
erate increase,  say  to  $1.20,  in  the  first-class  rates  between  Memphis 
and  the  Missouri  River,  with  rates  for  the  lower  classes  scaled  upon 
the  percentages  approved  herein.  Because  of  the  prevailing  low 
percentages  for  the  lower  classes  this  will  effect  substantially  greater 
percentage  increases  in  the  carload  class  rates  than  in  the  less-than- 
carload  class  rates. 

It  is  appreciated  that  from  one  aspect  this  approval  of  a  $1.20 
scale,  including  the  25  per  cent  inci'ease,  between  Memphis  and  Kaa- 
sas  City  is  not  likely  to  affect  any  very  considerable  amount  of  less- 
than-carload  traffic,  and  that  it  will  have  the  result  of  lifting  the 
carload  class  rates  to  a  level  far  above  their  present  level,  which  it- 
self, in  turn,  is  notably  higher  than  the  commodity  rates  upon  which 
this  traffic  now  for  the  most  part  moves.  On  the  other  hand,  it  seems 
equally  impossible  to  acquiesce  in  a  situation  such  as  that  now  dis- 
closed where  the  class  rates  between  Memphis  and  Kansas  City  on 
the  fourth  and  fifth  classes,  for  a  short-line  distance  of  484  miles, 
are  less  than  the  rates  between  Memphis  and  St.  Louis  for  the  same 
classes,  the  latter  being  a  haul  of  305  miles  along  the  Mississippi 
River. 

It  may  be  remarked  in  passing  that  there  is  apparently  no  good 
reason  for  not  applying  from  Kansas  City  to  points  in  Arkansas  and 
southern  Missouri  somewhat  the  same  general  basis  of  rates  as  ap- 
plies from  St.  Louis.  Traffic  from  Kansas  City  to  points  in  the  gen- 
eral territory  here  involved  moves  under  conditions  that  are  not  dis- 
similar to  those  applicable  to  hauls  from  St.  Louis.  It  has  been  the 
policy  of  the  southwestern  lines  for  many  years  to  maintain  equal 
rates  from  these  two  points  when  practicable.  Thus,  the  class  rates 
from  St.  Louis  to  points  in  the  Texarkana  group  are  identical  with 
those  from  Kansas  City,  and  a  $1.47  scale  applies  from  both  points 
to  Texas  common  points.  No  findings  are  made  herein  permitting 
increases  in  the  rates  from  Kansas  City  to  points  in  Arkansas  and 
Oklahoma  generally,  but  only  because  it  seems  advisable  to  delimit 
the  scope  of  the  proceeding.  Apparently  the  scale  could  not  be 
rigidly  applied  on  the  direct  line  of  the  Frisco  between  Memphis  and 
Kansas  City  without  exceeding  the  overhead  rate. 

Taking  into  consideration  all  of  these  matters  we  find  that  a  rea- 
sonable scale  of  class  rates  between  Memphis  and  Kansas  City,  in- 
cluding the  25  per  cent  increase,  would  not  exceed  the  following,  in 
cents: 

Classes 1         2345ABCDE 

Rates-  120  102   84   72   58   62   48   42  36   30 

In  fixing  class  rates  between  Memphis  and  the  Missouri  River  con- 
sideration must  be  given  to  the  surprisingly  light  movement  of  traf- 
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fic  on  less-than-carload  rates.  For  the  whole  month  of  September, 
1917,  the  total  movement  of  less-than-carload  traffic  on  the  first  four 
classes  from  Memphis  to  Kansas  City  via  the  short  line  of  the  Frisco 
did  not  greatly  exceed  100,000  pounds,  whereas  southbound  from 
Kansas  City  to  Memphis  the  total  movement  for  that  month  on  the 
first  four  classes  was  in  the  neighborhood  of  165,000  pounds. 

Our  approval  accorded  the  $1.20  scale  between  Memphis  and  Kan- 
sas City  will  undoubtedly  produce  or  continue  deviations  from  the 
fourth  section  via  circuitous  lines.  Circuitous  routes  such  as  the 
Rock  Island  and  the  Missouri  Pacific,  lying  generally  south  and 
west  of  the  direct  line  of  the  Frisco,  will  be  permitted  to  meet  the 
$1.20  scale  at  points  in  the  Kansas  City  group,  provided  the  uniform 
scale,  plus  bridge  charges,  is  not  exceeded  at  intermediate  points 
in  Arkansas,  and  provided  existing  rates  at  intermediate  points  in 
Oklahoma,  Kansas,  and  southern  Missouri  are  not  exceeded;  and 
provided  further  that  combinations  on  Kansas  City  are  observed  as 
maxima.  In  the  opposite  direction,  from  Kansas  City  to  Memphis, 
like  relief  will  be  given.  Existing  rates  from  Kansas  City  to  points 
in  Arkansas  are  generally  less  than  the  scale,  and  an  increase  in  the 
overhead  rates  from  an  80-cent  basis  to  $1.20  will  lessen  rather  than 
increase  the  discrimination  that  now  exists  against  intermediate 
points.  As  to  whether  the  uniform  scale  may  not  properly  be  ap- 
plied from  Kansas  City  to  points  in  southern  Missouri  and  Arkan- 
sas, in  the  same  manner  as  it  will  apply  from  St.  Louis  under  the 
findings  herein,  it  should  be  noted  that  we  are  called  upon,  under 
a  formal  complaint,  to  pass  upon  the  rates  from  St..  Louis  to  points 
in  southern  Missouri  and  Arkansas.  On  the  contrary,  there  is  no 
formal  complaint  here  before  us  relating  to  the  rates  from  Kansas 
City  to  points  in  southern  Missoiiri  or  Arkansas.  Nothing  said  herein 
is  intended,  therefore,  either  to  authorize  at  this  time  a  general  in- 
crease in  rates  from  Kansas  City  to  points  in  Arkansas  intermediate 
to  Memphis,  or  to  require  their  continuance  indefinitely  on  a  basis 
less  than  the  scale.  On  the  direct  route  of  the  Frisco  from  Kansas 
City  to  Memphis  there  are  fourth  section  departures  that  are  ap- 
parently unwarranted.  Thus,  an  83-cent  rate  applies  from  Kansas 
City  to  Hoxie,  Ark.,  as  compared  with  the  overhead  rate  of  80 
cents.  On  this  direct  route  there  should  be  no  departures  from  the 
long-and-short-haui  provision  of  the  fourth  section,  but  it  would 
apparently  be  proper  to  authorize  increases  in  the  83-cent  rate  to 
Hoxie  and  other  points  in  eastern  Arkansas  to  a  basis  that  will  make 
them  more  fairly  related  to  the  $1.20  scale  herein  approved. 

CLASS    RATES    FROM    ST.    LOUIS    TO   OKLAHOMA    POINTS. 

While  proposing,  in  fifteenth  section  applications  since  withdrawn, 
substantial  increases  from  St.  Louis  to  points  in  Oklahoma,  no  in- 
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creases  whatever  were  proposed  either  to  Texas  points  on  the  south 
or  to  Kansas  points  on  the  north.  Oklahoma  jobbing  centers  are  in 
active  competition  with  jobbers  located  in  Kansas  and  Texas.  To 
approve  the  carriers'  proposal  would  accord  to  Oklahoma  an  ele- 
vated position  in  the  rate  structure  not  at  all  to  its  liking,  and  would 
create  a  maladjustment  that  would  result  in  injustice  to  Oklahoma. 

FOURTH  SECTION   APPLICATIONS.^ 

On  January  17,  1918,  the  Commission  issued  a  notice  reading  in 
part  as  follows: 

Following  4th  Section  situations  are  assigned  for  hearing  in  connection  with 
the  Memphis-Southwestern  Investigation,  Docket  No.  9702,  et  al. : 

1.  Class  and  commodity  rates  from  St.  Louis,  Missouri,  and  points  taking 
the  same  rates  to  Memphis,  Tennessee,  and  points  taking  the  same  rates  which 
are  lower  than  rates  from,  to,  or  hetween  Intermediate  points. 

2.  Class  and  commodity  rates  from  New  Orleans,  Ix)uisiana,  and  points 
taking  the  same  rates  to  Memphis,  Tennessee,  and  points  taking  the 
same  rates  which  are  lower  than  rates  from,  to,  or  between  intermediate 
points. 

3.  Class  and  commodity  rates  from  St.  Louis,  Missouri,  and  Memphis,  Ten- 
nessee, and  points  taking  the  same  rates  to  New  Orleans,  Louisiana,  and  points 
taking  the  same  rates  which  are  lower  than  rates  from,  to,  or  between  inter- 
mediate points. 

4.  Class  and  commodity  rates  from  Kansas  City,  Missouri,  Omaha,  Nebraska, 
and  other  Missouri  River  points  and  points  related  thereto  to  New  Orleans, 
Louisiana,  and  points  taking  same  rates  which  are  lower  than  rates  from,  to, 
or  between  intermediate  points. 

For  many  years  prior  to  federal  control  it  was  the  policy  of  the 
railroads  serving  the  Mississippi  Valley  to  maintain  relatively  low 
class  and  commodity  rates  to  and  from  river  points  because  of  the 
alleged  necessity  of  meeting  water  competition.  Higher  rates  have 
been  maintained  to  and  from  intermediate  points  not  located  on  the 
river,  and  appropriate  fourth  section  applications  have  been  filed. 

>  The  fourth  section  applications  embraced  in  this  proceeding  are  as  follows :  Nos.  1766, 
2174.  and  2176  filed  by  W.  P.  Emerson,  agent;  Nos.  1867,  1898,  and  2040  filed  by  W.  H. 
Hosmer,  af?ent ;  Nos.  1050  and  1951  filed  by  Kansas  City  Southern  Railway  Company; 
Nos.  464,  467,  469,  621,  623,  626,  629,  630,  632,  634,  636,  639,  643,  672,  674,  676,  678. 
670,  603,  606,  607,  600,  702,  1617,  and  1618  filed  by  F.  A.  Leland,  agent;  Nos.  4218, 
4210,  and  4220  filed  by  tbe  Missouri  Pacific  Railway  Company  and  St.  Loais,  Iron  Moun- 
tain &  Southern  Railway  Company;  No.  1528  filed  by  the  Midland  Valley  Railroad  Com- 
pany ;  Nos.  364  and  365  filed  by  the  Morgan's  Louisiana  &  Texas  Railroad  ft  Steamship 
Company,  Louisiana  Western  Railroad  Company,  and  Iberia  ft  Vermillion  Railroad  Com- 
pany ;  No.  601  filed  by  the  New  Orleans  ft  Northeastern  Railroad  Company,  the  Alabama 
ft  Vicksburg  Railway  Company,  and  the  Viclcsburg,  Shreveport  ft  Pacific  Railway  Com- 
pany ;  No.  063,  filed  by  W.  A.  Poteet,  agent ;  No.  700,  filed  by  the  St.  Louis  ft  San 
Francisco  Railroad  Company;  Nos.  4872,  4881,  4882,  4887,  and  4918  filed  by  the  St. 
Louis  Southwestern  Railway  Company ;  No.  2045,  filed  by  Illinois  Central  Railroad  Com- 
pany ;  No.  1952,  filed  by  lA>ul8Ville  ft  Nashville  Railroad  Company ;  No.  2138,  filed  by 
Mobile  ft  Ohio  Railroad  Company ;  No.  458,  filed  by  Nashyllle,  Chattanooga  ft  St.  Louis 
Railway;  No.  2222,  filed  by  Southern  Railway  Company  In  Mississippi;  and  No.  2048, 
filed  by  the  Yazoo  ft  Mississippi  Valley  Railway  Company* 
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The  following  table,  showing  the  class  rates  for  the  first  sis 
classes  as  increased  25  per  cent  from  St.  Louis  to  New  Orleans  and 
intermediate  points  on  the  Yazoo  &  Mississippi  Valley  Railroad  indi- 
cates the  extent  of  the  departures  here  involved : 
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It  will  be  observed  that  the  rates  from  St.  Louis  to  Lula,  Miss., 
only  369  miles,  are  higher  than  the  rates  from  St,  Louis  to  New 
Orleans,  696  miles. 

In  the  same  way  the  following  table  shows  the  rates  from  New 
Orleans  to  Memphis  and  intermediate  points,  as  increased  25  per 
cent: 


It  will  be  observed  that  the  rates  from  New  Orleans  to  Hazelhurst, 
Miss.,  150  miles,  are  higher  than  those  to  Memphis,  393  miles. 

In  Fourth  Section  Violationa  in  the  Southeast,  30  I.  C.  C,  153,  the 
east-side  lines  were  authorized  to  continue  rates  from  Ohio  river 
crossings  and  from  St.  Louis  to  Memphis,  Vicksburg,  New  Orleans, 
and  other  river  points  lower  than  the  rates  to  intermediate  points. 
The  evidence  indicated,  however,  that  water  competition  was  rapidly 
dwindling  in  importance. 

In  Rates  from  New  Orleans  and  Galveston,  44  I.  C.  C,  727,  we 
held  that  the  maintenance  of  lower  rates  from  New  Orleans  to  Kan- 
sas City  than  to  intermediate  points  was  not  compelled  by  water  com- 
petition and  observed  that  "there  is  nothing  to  indicate  that  since 
that  time  (1900)  the  adjustment  of  these  rates  has  not  been  entirely 
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within  the  control  of  the  rail  lines."    Applications  for  relief  predi- 
cated upon  water  competition  were  accordingly  denied. 

At  the  earlier  hearings  in  this  investigation  certain  of  the  in- 
dividual railroads  introduced  testimony  in  support  of  the  fourth 
section  applications,  the  general  tenor  of  which  was  to  the  effect 
that  the  actual  and  potential  wal^r  competition  along  the  Mississippi 
River  justifies  the  depressed  rates  at  river  points.  At  the  last  Clear- 
ing, however,  the  United  States  Railroad  Administration  stated  that 
it  did  not  desire  to  defend  the  applications  and  expressly  requested 
that  any  evidence  theretofore  submitted  in  jiMification  of  the  de- 
partures on  the  ground  of  water  competition  be  withdrawn  and  not 
considered. 

Even  before  this  announcement  of  the  United  States  Railroad  Ad- 
ministration's policy  it  was  apparent  that  the  lines  operating  on  the 
west  side  of  the  Mississippi  River  were  not  desirous  of  continuing 
the  depressed  rates,  and  as  the  hearing  progressed  it  became  evident 
that  they  were  endeavoring  to  justify  their  fourth  section  applica- 
tions, not  because  they  felt  that  it  was  actually  necessary  to  depress 
the  rates  to  meet  water  competition,  but  because  it  was  the  policy  of 
the  Illinois  Central  Railroad  to  continue  the  depressed  rates,  and  the 
west-side  lines  were  obliged  to  meet  the  rates  so  made  or  retire  from 
the  business. 

For  more  than  25  years  there  has  been  no  through  boat  service  be- 
tween St.  Louis  and  New  Orleans  except  at  rare  intervals.  At  the 
pnesent  time  there  is  not  a  boat  operating  between  those  points  exdept 
the  fleet  operated  by  the  United  States  Railroad  Administration, 
which  consists  of  five  towboats  and  a  number  of  barges.  These 
boats  run  on  a  regular  weekly  schedule  between  St.  Louis  and  New 
Orleans,  stopping  only  at  Memphis.  It  is  planned  to  make  stops  at 
other  river  points  as  soon  as  necessary  arrangements  can  be  made. 
Grain  is  the  most  important  commodity  handled  southbound,  but 
there  is  a  movement  of  merchandise  traffic.  Northbound  the  move- 
ment consists  principally  of  sugar,  coffee,  and  general  merchandise. 

The  record  does  not  show  to  what  extent,  if  any,  the  United  States 
Railroad  Administration  plans  further  to  develop  water-borne  com- 
merce on  the  Mississippi  River.  An  impression  prevailed  generally 
at  the  hearing,  however,  that  it  is  planned  to  develop  this  commerce 
on  an  extensive  scale.  The  record  shows  that  cities  along  the  river 
are  spending  or  planning  to  spend  large  sums  of  money  for  the  ac- 
quisition and  construction  of  water-front  facilities  to  accommodate 
a  greatly  increased  movement  of  water-borne  freight,  and  it  is  clearly 
tlie  expectation  of  those  familiar  with  the  situation  that  there  will 
be  within  the  next  year  or  two  an  unprecedented  increase  in  the  river 
traffic.    It  is  expected,  however,  that  all  of  the  freight  moving  on 
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the  river  will  be  handled 'by  the  government's  line.  So  far  as  the 
Fecord  shows,  no  new  independent  lines  are  planned. 

Aside  from  the  fleet  operated  by  the  government  there  is  little 
traffic  now  moving  on  the  Mississippi  River.^  The  through  inde- 
pendent boat  service  is  not  of  such  a  character  as  to  compel  the  de- 
pression of  the  all-rail  rates  between  river  points. 

Orders  will  be  entered  denying  relief  from  the  long-and-short-haul 
provision  of  the  fourth  section  between  points  on  the  Mississippi 
River,  St.  Louis,  and  south,  to  the  extent  here  in  issue.  The  question 
as  to  the  reasonableness  of  the  rates  in  the  territory  east  of  the 
Mississippi  River  has  not  been  adequately  considered,  and  nothing 
said  herein  is  to  be  regarded  as  a  definitive  finding  as  to  the  proper 
level  of  those  rates.  The  denial  orders  to  be  entered  are  noL^in 
keeping  with  our  previous  permissive  orders  relating  to  rateS  at 
points  on  the  Mississippi  River.  If  these  denial  orders  were  to 
become  effective,  certain  other  points  would  continue  to  enjoy  rates 
deviating  from  the  long-and-short-haul  rule  of  the  fourth  section. 
This  would  create  a  rate  maladjustment  which  seemingly  ought  to 
be  avoided.  Sufficient  time,  therefore,  before  the  effective  date  of 
tlie  denial  orders  to  be  entered  herein  will  be  given  to  afford  inter- 
ested parties  opportunity  to  bring  to  our  attention  the  reasons,  if  any, 
for  the  reconsideration  of  outstanding  permissive  orders  according 
relief  from  the  long-and-short-haul  rule  of  the  fourth  section. 

Our  order  in  the  Natchez  Case  provided  generally  that  the  carriers 
in  applying  the  Natchez  scale  might  depart  from  the  fourth  section 
at  intermediate  points  on  circuitous  routes,  while  meeting  at  competi- 
tive points  the  rates  made  by  direct  lines.  The  following  paragraph 
was  provided  to  cover  instances  of  this  character:  i 

When  two  or  more  routes  of  railroad  composed  of  lines  parties  to  this  tariff 
shall  be  in  operation  between  shipping  point  and  point  of  destination,  the 
lowest  rate  sho^vn  in  this  tariff  applicable  via  any  of  such  routes  shall  be  applied 
via  the  other  routes  accepting  the  freight  for  transportation  between  such 
points. 

>  As  previously  stated,  there  was  not  at  the  time  of  the  bearing,  April,  1019,  a  single 
boat  under  Independent  management  plying  between  St.  Louis  and  New  Orleans;  nor 
was  tbere  a  single  boat  under  independent  management  operating  between  Memphis  and 
New  Orleans,  or  between  Memphis  and  Vicksburg,  or  between  Vicksburg  and  New  Orleans. 
There  are  no  boats  whatever,  either  under  government  or  private  management,  operating 
in  through  service  on  the  Missouri  River,  the  fleet  of  the  Kansas  City-Missouri  River 
Navigation  Company,  which  recently  ran  between  St.  Louis  and  Kansas  City,  having 
been  taken  over  by  the  government  and  placed  in  the  St  Louis-New  Orleans  service. 

The  St.  Louis  k  Memphis  Transportation  Company,  an  independent  line,  operates  one 
boat  a  week  between  Memphis  and  St.  Louis,  making  intermediate  stops  and  carrying 
geueral-merchandise  traffic.  The  Memphis  &  Rosedale  Packet  Company  operates  one 
boat  weekly  between  Memphis  and  Rosedale,  Miss.,  stopping  at  Helena,  Ark.,  and 
Friars  Point,  Miss.  The  Lee  Line  also  runs  one  steamer  weekly  between  Memphis  and 
Friars  Point.  The  Bradford  Packet  Company  operates  one  boat  between  New  Orleans 
and  Baton  Rouge,  La.,  and  the  Carter  Packet  Company  one  boat  between  New  Orleans 
and  .\nguiia.  La, 
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The  carriers  ask  that  fourth  section  relief  be  accorded  to  circuitous 
lines  in  the  present  case  in  instances  where  the  uniform  scale  is  ap- 
plied via  the  direct  line.  No  objection  was  made  to  this  proposal  at 
the  hearing  and  the  relief  will  be  granted.  The  rates  ftom  or  to  in- 
termediate points  need  not  be  affected,  except  that  they  Aay  not  ex- 
ceed the  distance  scale  of  rates  prescribed  herein  for  like  distances,  or 
the  lowest  combination. 

There  are  a  number  of  instances  where,  under  the  present  adjust- 
ment, rates  made  by  the  application  of  the  uniform  scale  would  be 
cut  by  combinations  on  the  Mississippi  River  crossings.  For  ex- 
ample, a  rate  made  according  to  the  scale  from  Natchez  to  a  point  in 
interior  Arkansas  might  be  somewhat  higher  than  the  corresponding 
rate  made  by  combination  on  Memphis.  Whether  this  situation  wiU 
continue  to  the  same  extent  in  the  future  depends  in  large  measure 
upon  the  final  determination  of  the  rate  adjustment  along  the  Mis- 
sissippi River.  In  instances  where,  by  reason  of  combinations  on 
Mississipi  River  crossings,  the  rates  approved  in  this  report  can  not 
be  applied  by  west-side  carriers  without  surrendering  the  traffic  to 
competing  lines,  fourth  section  relief  will  be  granted  to  the  west- 
side  carriers  whose  lines  exceed  by  115  per  cent  the  length  of  the  rate- 
making  line  in  order  to  permit  them  to  meet  such  combination  rates 
at  competitive  points  while  observing  at  intermediate  points  the  rates 
approved  herein. 

COMPLAINT  OP  THE  PUBLIC  UTILITIES  COMMISSION  OP  KANSAS. 

Closely  related  to  the  issues  presented  by  the  fourth  section  ap- 
plications involving  depressed  rates  along  the  Mi^issippi  valley  are 
certain  other  issues  raised  by  the  formal  complaint  of  the  Public 
Utilities  Commission  of  Kansas,  Docket  No.  6119,  and  associated 
cases.  These  complaints  bring  into  issue  the  propriety  of  class  and 
commodity  rates  from  New  Orleans  to  Wichita,  Salina,  and  other 
interior  points  in  Kansas  and  Oklahoma  as  compared  with  the  rates 
to  Kansas  City  and  other  Missouri  River  points^  Class  rates  be- 
tween New  Orleans  and  Kansas  points  are  essentially  ^^  paper  ^  rates, 
and  shippers  are  interested  in  them  principally  because  of  their 
possible  influence  in  determining  the  level  of  the  commodity  rates. 

The  rail  routes  from  New  Orleans  to  Kansas  City  may  be  divided 
into  three  groups :  First,  two  short  routes,  consisting  of  the  line  of 
the  Louisiana  Railway  &  Navigation  Company  from  New  Orleans 
to  Shreveport  and  the  line  of  the  Kansas  City  Southern  from  Shreve- 
port  to  Kansas  City,  a  total  distance  of  868  miles,  and  the  lines  of 
the  Illinois  Central  and  the  Frisco  via  Memphis,  878  miles,  which 
routes  will  be  referred  to  hereinafter  as  the  direct  routes;  second, 
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certain  circuitous  routes  through  Oklahoma  and  southern  Kansas, 
inchiding  those  of  the  Rock  Island,  the  Santa  Fe,  and  the  Missouri, 
Kansas  &  Texas,  which  will  be  referred  to  hereinafter  as  the  Okla- 
homa routes;  and,  third,  certain  circuitous  routes  lying  east  of  the 
direct  routes,  such  as  those  through  St.  Louis,  which  will  be  desig- 
nated the  eastern  routes. 

Via  the  eastern  routes  the  class  and  commodity  rates  from  New 
Orleans  are  not  generally  higher  to  intermediate  points  than  to 
Kansas  City  and  the  other  Missouri  River  cities.  Via  the  direct 
routes  and  the  Oklahoma  routes,  on  the  other  hand,  the  commodity 
rates  to  the  Missouri  River  cities  have  been  for  many  years  much 
lower  than  the  rates  to  intermediate  points.  This  relative  adjustment 
has  long  been  unsatisfactory  to  shippers  located  at  such  points  as 
Wichita,  Coffeyville,  Salina,  Hutchinson,  and  other  jobbing  cities  in 
southern  Kansas  and  Oklahoma,  who  contend  that  the  lower  rates 
to  the  Missouri  River  cities  give  an  undue  preference  to  the  jobbers 
there  located. 

In  Rates  from  New  Orleans  and  Galveston^  44  I.  C.  C,  727,  we 
considered  the  various  fourth  section  applications  by  which  the  in-| 
terested  carriers  asked  authority  to  continue  to  charge  lower  rates  i 
from  New  Orleans  to  the  Missouri  River  cities  than  to  intermediate! 
points,  and  held  that  via  the  direct  routes  the  rates  should  conform! 
to  the  long-and-short-haul  provision  of  the  fourth  section,  but  the 
Oklahoma  lines  were  permitted  to  continue  lower  rates  to  the 
Missouri  River  cities,  provided  that  Caldwell,  Anthony,  and  Ar- 
kansas City,  located  in  southern  Kansas  near  the  Oklahoma  line,  were 
accorded  rates  not  in  excess  of  those  contemporaneously  maintained 
to  Kansas  City,  and  with  the  further  proviso  that  the  rates  to  points 
in  southern  Kansas  lying  between  the  points  above  named  and  Kan-  ; 
sas  City  should  be  graded  up  in  the  manner  prescribed  in  the  report.  I 

In  Public  Utilities  Com/mission  of  Kansas  v,  A.  d:  V,  Ry,  Co.^  44 
I.  C.  C,  743,  decided  on  the  same  date  as  the  case  cited  in  the  pre-  \ 
ceding  paragraph,  we  considered  several  complaints  filed  on  behalf  ■ 
of  the  cities  of  southern  Kansas  in  which  it  was  generally  alleged 
that  the  rates  from  New  Orleans  to  the  southern  Kansas  points  were 
unreasonable,  unduly  prejudicial  to  those  points,  and  unduly  prefer-  \ 
ential  of  Kansas  City  and  other  Missouri  River  cities.     We  held, 
in  effect,  that  it  was  unnecessary  to  pass  upon  the  reasonableness 
per  se  of  the  rates  because  the  record  showed  that  the  complainants 
were  primarily  interested  in  the  relative  adjustment,  and  because  it 
was  anticipated  that  the  realignment  of  the  rates  as  required  in  the 
report  disposing  of  the   fourth   section   applications   would   bring 
about  the  relative  adjustment  desired  by  the  complainants. 
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This  hope  was  not  realized.  The  Oklahoma  lines,  finding  that 
their  continued  pailicipation  in  the  lower  rates  to  the  Missouri  River 
cities  and  a  realignment  of  the  rates  to  points  in  southern  Kansas  on 
the  basis  prescribed  by  us  would  result  in  substantial  reductions  in 
rates  to  the  latter  points,  decided  to  withdraw  from  the  Missouri 
River  traffic,  as  far  as  commodity  rates  are  concerned,  and  fifteenth 
section  applications  were  accordingly  filed  restricting  the  application 
of  the  New  Orleans-Missouri  River  commodity  rates  to  the  direct 
routes  and  the  eastern  routes.  This  had  the  effect  of  continuing 
the  low  rates  to  Kansas  City  via  certain  routes  and  of  continuing 
the  relatively  high  rates  to  intermediate  points  on  the  Oklahoma 
routes,  thus  depriving  the  cities  in  southern  Kansas  of  the  relative 
adjustment  which  they  sought  and  which  would  have  been  estab- 
lished under  our  order  if  the  Oklahoma  lines  had  elected  to  continue 
their  participation  in  the  lower  rates  to  the  Missouri  River  cities. 
At  the  instance  of  the  Public  Utilities  Commission  of  Ejtnsas  these 
various  formal  complaints  and  fourth  section  applications  were 
reopened  and  consolidated  with  this  investigation. 

The  Public  Utilities  Commission  of  Kansas,  complainant  in  one 
of  the  cases,  and  the  cities  of  southern  Kansas  on  whose  behalf  the 
other  complaints  were  brought,  contend  that  the  cancellation  of 
the  rates  via  the  Oklahoma  routes  is  a  mere  device  on  the  part  of 
the  Oklahoma  lines  to  circumvent  our  order  and  to  deny  to  south- 
ern Kansas  the  relative  adjustment  which  was  expected  to  follow 
our  decisions  in  the  two  cases  above  cited.  These  complainants  point 
out  that  it  is  proposed  to  continue  the  lower  rates  to  the  Missouri 
River  cities  via  the  eastern  routes,  though  these  are  in  some  instances 
quite  as  circuitous  as  the  Oklahoma  routes. 

The  Oklahoma  lines  contend,  on  the  other  hand,  that  there  was 
nothing  in  our  order  to  require  a  continued  departure  from  the 
long-and-short-haul  rule;  that  their  withdrawal  from  participati(Hi 
in  the  lower  commodity  rates  to  the  Missouri  River  cities  is  a  literal 
compliance  with  our  order;  that  the  maintenance  by  the  direct  lines 
and  the  eastern  lines  of  low  rates  to  the  Missouri  River  cities  is  a 
matter  over  which  the  Oklahoma  lines  have  no  control;  that  if  the 
rates  to  the  cities  in  southern  Kansas  are  reasonable  per  se  the  rep- 
resentatives of  those  cities  may  not  properly  accuse  the  Oklahoma 
lines  of  maintaining  an  adjustment  that  either  prefers  unduly  the 
Missouri  River  cities  or  prejudices  unduly  the  points  in  southern 
Kansas. 

In  the  following  table  the  distances  from  New  Orleans  to  Kansas 
City  via  the  two  direct  lines  are  compared  with  those  via  the  Okla* 
homa  routes  and  via  the  eastern  routes: 
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Distances  from  New  Orleans,  La.,  to  Kansas  City,  Mo. 


ilOea. 

Percent 

11^. 

ViadlrMtrout«s: 

L.  n.  AN.  loSbrevepw^K.C.fl 

am 

940 

ma 
;o47 

ii 

loao 

VioOUuhp-™^^     „.  P.. 

tia.4 

lit  7 

In  the  following  table  the  relative  class-rate  adjustment  is  shown: 


The  lower  rates  to  Kansas  City  and  other  Missouri  River  points 
than  the  corresponding  rates  contemporaneously  maintained  to  in- 
termediate points  in  Kansas  and  Oklahoma  are  attributable  at  least 
in  part  to  combinations  on  St.  Louis.  The  factor  from  New  Orleans 
to  9t.  Louis  has  been  depressed  for  many  years.  If  continuance  of 
depressed  rates  from  New  Orleans  to  St.  Louis  is  not  justified  by 
any  competitive  conditions,  it  would  seem  that  there  is  no  longer 
any  justification  for  maintaining  lower  rates  to  Kansas  City  than 
the  rates  contemporaneously  maintained  to  competing  points  in 
Kansas. 

The  carriers  i)roposed  largely  to  eliminate  the  fourth  section  de- 
partures with  lospect  to  class  rates  by  inci-easing  the  New  Orleans- 
Missouri  River  rates  as  follows : 
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It  is  also  proposed  to  regroup  the  destinations  generally.  The 
proposed  $1.47  group  would  embrace  not  only  Kansas  City,  but  a 
large  territory  in  southeastern  Kansas  and  northern  and  central 
Oklahoma.*  The  average  short-line  distance  from  New  Orleans  to 
the  Kansas  points  grouped  with  Kansas  City  is  given  as  827  mile«?, 
and  to  the  Oklahoma  points  in  the  same  group  742  miles.  That  the 
proposed  $1.47  scale  is  not  unreasonably  high  is  indicated  by  the  fact 
that  in  Railroad  Coinmrmsion  of  Texas  v.  A,^  T.  (&  S.  F.  Ry.  Co.^  20 
I.  C.  C,  463,  we  approved  a  $1.47  scale  for  an  average  distance  of 
800  miles  from  St.  Louis  to  Texas  common  points.  The  Shreveport 
scale  extended  gives  a  first-class  rate  of  $1,495  for  the  short-line  dis- 
tance from  New  Orleans  to  Kansas  City.  The  rates  from  Kansas 
City  to  Texas  common  points  are  on  a  $1.47  basis,  and  via  certain  of 
the  western  routes  the  Texas  common  points  are  intermediate  to  Ne»v 
Orleans.  We  find  that  a  $1.47  scale  plus  25  per  cent  from  New  Or- 
leans to  Kansas  City  is  a  reasonable  maximum  scale.  To  determine 
rates  for  the  lower  classes  the  percentages  herein  approved  should  be 
employed.    No  finding  is  made  as  to  southbound  rates. 

The  existing  rate  structure  must  be  revised  in  such  a  way  as  to  re- 
move the  disadvantage  under  which  the  intermediate  cities  in  Kansas 
and  Oklahoma  ar6  now  laboring.  We  find  that  the  class  rates  from 
New  Orleans  to  Arkansas  City  and  Caldwell  should  not  exceed  the 
class  rates  to  Kansas  City  and  that  to  points  north  and  east  of 
Arkansas  City  and  Caldwell  the  class  rates  should  not  exceed  those  to 
Arkansas  City  and  Caldwell  by  differentials  in  excess  of  the  follow- 
ing for  each  100  miles : 

Classes 12345ABGDB 

Diflferentials 10      976554332 

These  differentials  are  to  be  added  to  the  rates  as  plussed,  but  are 
not  themselves  to  be  increased. 

Without  undertaking  to  prescribe  a  complete  structure  of  class 
rates  from  New  Orleans  to  points  in  Oklahoma  we  find  that  if  the 
rates  from  New  Orleans  to  Kansas  City  are  to  be  on  a  $1.47  basis 
the  rates  to  typical  Oklahoma  points  should  not  exceed  the  following : 


From  New  Orleans  to  Oklahoma  points. 

First- 
class 
rate.* 

From  New  Orleans  to  Oklahoma  points. 

Ill 

Poteau 

1.26 
1.28 
1.28 
1.28 
1.34 

T^i^wi        ....  X 

1.84 

Ardmo»^ 

Oklahoma  City 

1.40 

Ada.....^ 

Outhrie 

1.42 

Muskogee 

Enid 

1.44 

Bhawnee , 

t  The  proposed  |1.47  scale  would  apply  in  both  directions  via  the  direct  routes  and  the 
Oklahoma  routes.  An  anomalous  situation  results  from  the  fact  that  the  eastern  lines, 
while  Joining  in  the  proposal  to  apply  the  $1.47  scale  northbound,  insisted  upon  con- 
tinning  southbound  the  present  basis  of  11.15.  governed  by  southern  classification. 

*The  25  per  cent  increase  not  included.  Rates  for  lower  classes  to  be  determined  by 
observing  the  approved  percentages. 
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The  following  table  fehdws  how  the  rates  on  representative  com- 
modities from  New  Orleans  to  Kansas  City  compare  with  the  cor- 
responding rates  to  intermediate  points  in  Kansas : 


From  New  Orleans  to— 


Kansas  City . . 
Arlfansas  City 
Independence 

Topeka 

Wichita 


Cotton 

Short- 

Bags  and 

Canned 

piece 

line 

bagging, 

goods, 

goods. 

distance. 

c.  1. 

c.l. 

any 
quantity. 

Miles. 

868 

28 

38 

65 

793 

56 

54 

138 

776 

53 

50 

104.6 

905 

43 

48 

94 

844 

55 

54 

121 

Sugar, 
c.l. 


33.9 

41) 

38 

40 

40 


The  marked  advantage  enjoyed  by  Kansas  City  as  disclosed  in 
the  preceding  table  is  the  underlying  basis  of  the  Kansas  complaints. 
Kansas  City's  advantage  is  not  justified  by  differences  in  transporta- 
tion conditions,  and  the  complaining  cities  are  entitled  to  a  finding 
of  undue  prejudice.  As  tending  to  show  that^  even  in  tjie  judgment 
of  the  carriers,  points  in  southeastern  Kansas  and  northern  Okla- 
homa are  entitled  to  rates  that  are  fairly  related  to  the  Kansas  City 
rates,  attention  is  called  to  the  fact  that  the  class  rates  proposed 
by  the  carriers  to  these  points  are  either  on  the  Kansas  City 
basis  or  but  slightly  higher. 

We  find  that  the  rates  on  the  following  commodities,  namely, 
alcohol,  denatured,  in  carloads;  bags,  burlap,  gunny  or  jute,  and 
burlap  bagging,  in  bales,  straight  or  mixed  carloads;  brown  cotton 
bagging,  in  carloads;  canned  goods,  in  carloads;  coflFee,  green,  car- 
loads;  coffee,  roasted,  in  carloads;  cotton  piece  goods,  any  quantity; 
knitting- factory  products,  any  quantity;  rice,  in  carloads;  rosin, 
in  carloads;  straw  hats,  originating  in  Mexico,  any  quantity;  and 
turpentine,  in  carloads,  from  New  Orleans,  La.,  to  Wichita,  Hutch- 
inson, Salina,  and  Topeka,  all  in  the  state  of  Kansas,  are  now  and 
for  the  future  will  be,  so  long  as  the  lines  from  New  Orleans  to  Kan- 
sas City  are  operated  as  a  single  system  and  not  in  competition,  un- 
duly prejudicial  to  the  points  named  and  unduly  preferential  of 
Kansas  City,  Mo.,  to  the  extent  that  the  said  rates  to  the  said  points 
are  in  excess  of  the  following  percentages  of  the  corresponding  rates 
contemporaneously  maintained  from  New  Orleans  to  Kansas  City: 
Wichita,  Salina,  and  Hutchinson,  110  per  cent;  Topeka,  106  per 
cent.  There  should  be  a  corresponding  adjustment  to  neighboring 
related  points. 

We  further  find  that  the  rates  on  canned  goods,  rice  and  bags  and 
bagging,  in  carloads,  and  cotton  piece  goods,  any  quantity,  from  New 
Orleans  to  Enid,  Oklahoma  City,  and  Shawnee,  all  in  the  state 
of  Oklahoma,  are  now  and  for  the  future  will  be,  so  long  as  the 
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lines  from  New  Orleans  to  Kansas  City  are  operated  as  a  single  sys- 
tem and  not  in  competition,  unduly  prejudicial  to  the  points  named 
and  unduly  preferential  of  Kansas  City,  Mo.,  to  the  extent  that 
the  said  rates  exceed  the  following  percentages  of  the  corresponding 
rates  contemporaneously  maintained  from  New  Orleans  to  Kansas 
City:  Enid,  100  per  cent;  Oklahoma  City,  96  per  cent;  Shawnee, 
92  per  cent. 

Closely  related  to  the  above  issues  are  those  presented  by  other 
fourth  section  applications  whereby  the  carriers  constituting  the 
western  routes  seek  authority  to  continue  lower  commodity  rates 
from  New  Orleans  to  certain  interior  points  in  Kansas,  such  as 
Wichita,  than  the  corresponding  rates  contemporaneously  main- 
tained to  intermediate  points  in  Oklahoma.  Under  the  present  ad- 
justment many  of  the  rates  from  New  Orleans  to  interior  Kft^nRjm 
points  made  by  combination  on  St.  Louis  or  Kansas  City  are  lower 
than  the  rates  which  the  western  lines  feel  justified  in  maintaining 
to  intermediate  points  in  Oklahoma.  In  view  of  the  fact  that  the 
routes  through  St.  Louis  are  circuitous,  and  in  view  of  our  conclu- 
sion that  the  continuance  of  depressed  rates  on  the  ground  of  water 
competition  is  not  justified  at  present,  there  is  apparently  no  good 
reason  why  the  rates  from  New  Orleans  to  points  in  Oklahoirik 
should  exceed  the  corresponding  rates  to  more  distant  points  in 
Kansas.  Fourth  section  applications  by  which  the  carriers  parties 
thereto  seek  authority  to  continue  class  and  conmiodity  rates  from 
New  Orleans  to  Wichita,  Arkansas  City,  and  Caldwell,  lower  than 
the  corresponding  rates  contemporaneously  maintained  fr<Hn  New 
Orleans  to  points  in  Oklahoma  intermediate  to  the  said  Kansas 
points  will  be  denied. 

THE  RELATIONSHIP  BETWEEN  KANSAS  CITY,  OMAHA,  AND  SIOUX  CITr. 

The  class  rates  from  New  Orleans  to  Omaha  should  bear  an  appro- 
priate relation  to  the  class  rates  approved  herein  from  N^w  Orleans 
to  Kansas  City ;  and  similarly,  the  class  rates  from  New  Orleans  to 
Sioux  City  should  bear  a  proper  relation  to  the  class  rates  to  C^aha. 
The  first-class  rate  from  New  Orleans  to  Omaha  may  exceed  tW  New 
Orleans-Kansas  City  rate,  as  increased  25  per  cent,  by  15  cents;  and 
the  first-class  rate  from  New  Orleans  to  Sioux  City  may  exceed  the 
Omaha  rate  by  8  cents.  The  25  per  cent  increase  will  be  applied  to 
the  Now  Orleans-Kansas  City  rate  of  $1.47,  the  differential  added, 
and  the  rates  for  the  lower  classes  will  be  scaled  on  the  approved  per- 
centages. Tlie  25  per  cent  increase  will  not  be  added  to  the  differen- 
tials. 
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PROPOSED   CLASS  RATES  FROM   NEW   ORLEANS  TO   ARJCANEAS. 

The  class  rates  between  New  Orleans  and  Arkansas  have  for  years 
been  on  a  relatively  low  basis.  This  can  be  shown  by  taking  Little 
Bock  as  a  typical  destination.  The  distance  from  New  Orleans  to 
Little  Rock  via  Alexandria  and  the  Eock  Island  is  460  miles,  and 
the  class  rates  have  been  on  a  $1  scale.^  The  haul  between  these  two 
points  via  the  direct  lines  is  almost  entirely  through  territory  in 
which  the  Shreveport  scale  applies.  Under  the  Shreveport  scale 
the  first-class  rate  for  460  miles,  including  the  river  crossing,  would 
be  $1.20.  The  carriers  propose  $1.25.  The  rates  from  St.  Louis  to 
Little  Eock,  349  miles,  have  for  years  been  on  a  $1  scale.  The 
evidence  shows  that  the  New  Orleans-Little  Eock  rates  were  arbi- 
trarily placed  on  the  $1  basis  to  equalize  New  Orleans  with  St. 
Louis,  in  spite  of  the  latter's  advantage  of  111  miles  in  distance. 
Under  these  circumstances  it  would  apparently  be  proper  to  approve 
a  reasonable  increase  in  the  New  Orleans-Little  Eock  rates. 

In  Natchez  Charaber  of  Commerce  y.  L.  <&  A,  Ry.  Co.^  52  I.  C.  C, 
105,  we  established  the  Shreveport  scale  from  New  Orleans  to  points 
in  northern  Louisiana  and  southern  Arkansas.  The  construction 
of  rates  to  central  and  northern  Arkansas  therefore  involves  noth- 
ing more  than  an  extension  of  what  we  have  already  done.  We 
find  that  the  New  Orleans-Little  Eock  rates  should  be  on  a  $1.20 
scale,  this  not  including  the  25  per  cent  increase.  The  Little  Eock 
group  is  very  large  in  extent,  and  should  be  substantially  reduced  in 
size.  A  reasonable  gradation  should  be  made  between  the  Arkansas- 
Louisiana  line  and  Little  Eock. 

riNDINGS    SUMMARIZED. 

For  convenience  the  principal  conclusions  reached  herein  may  be 

summarized  as  follows: 

(1)  The  class  rates  set  out  in  Appendix  No.  1  to'this  report  are,  for  distances 
not  in  excess  of  350  miles,  except  as  otherwise  indicated,  reasonable  maxi- 
mum rates  for  interstate  application  (a)  between  points  in  Arkansas  and 
points  in  Missonri  located  in  what  is  commonly  known  and  designated  as  **  B  '* 
territory;  (b)  between  points  in  Oklahoma  and  points  in  Missouri  located  in 
what  is  commonly  known  and  designated  as  "B"  territory;  (c)  between 
points  in  Arkansas  and  points  in  Oklahoma. 

(2)  The  following  are  reasonable  maximum  bridge  tolls  for  the  Mississippi 
River  crossing  at  Memphis: 

CJasses 12346ABCDB 

Tolls 3       3       3       2       2       2       li      11     IJ     IJ 

(3)  Interstate  class  rates  between  Memphis  and  all  points  in  the  state  of 
Arkansas  located  on  the  line  or  lines  of  the  Chicago,  Rock  Island  &  Pacific  Rail- 
way Company,  St.  I^uls  Southwestern  Railway  Company,  St.  Louis-San  Fran- 


1  There  is  apparently  a  route  approximately  20  miles  shorter  Tia  Jackson,  Miss.,  and 
Tallulab,  I^. 
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■'[mil  Itiiilniiy  <V>iii|iHiiy,  and  St.  Iioulu,  Iron  Mountain  &  Southern  Railway 
('(iiiiliaiiy  (now  iwrt  iit  (he  Mlssuurl  I'nctftc).  are  now  and  for  the  future  will  be 
iiiirrtiKiitiHble  to  the  extent  ttiat  they  exceed  h}-  more  than  the  reaaonable  bridge 
HiIIm  kIkiwii  In  ttic  last  preceding  inrHgraph  the  rates  ghova  In  Appendix  No.  L 

14)  Trnltic  tnovett  belweeu  Slemphls  and  points  In  the  state  of  Arkansas  under 
lrutiKtK)rtatton  (.■oiiUliions  that  are  substantial!]^  similar,  except  for  the  river 
rnisHliiK.  (•)  (lie  I'oiiditlons  governing  the  corresponding  movement  of  traffic 
nlthln  Ihe  stHtc  of  Arkansas. 

(n)  Iiiterittale  claKs  rHtPM  ht-tween  Memphis  and  all  points  in  the  state  of 
ArkauHiis  IiHitted  on  tlie  line  or  lines  of  the  railroads  named  In  the  second  pre- 
(tiling  iHirugruph  uro  now  anil  for  the  future  will  be  unduly  prejudicial  to 
Mcnijilile  itnil  to  iil]liJt)ers  there  located  and  unduly  preferential  of  points  in  the 
sdilit  '>r  Arkiinsas  iiiiil  of  Intnistate  trafflc  in  Arkansas,  to  the  extent  that  the 
Mtilil  lii((>rHtiit(>  rates  exr<«d  or  may  exceed  by  more  than  reasonable  bridge  tolls 
(he  (rorrtwiM^Kilng  class  rates  or  less-tlian-carload  commodity  rates  contem- 
IMiniiieouKly  mulntaine«l  for  like  distances  upon  Intrastate  tralHc  in  the  state  of 
ArkiinMas;  anil  any  greater  difTcrence  or  disparity  between  the  said  Interstate 
anil  miriiitUite  rutes  cnuxca  and  would  cause  an  undue  burden  upon  interstate 


IC)  Tlif  intiTMtnte  class  rates  from  Memphis  to  all  points  in  the  state  of 
MtsMuurl  Ui(-ate<1  on  and  south  of  the  St.  Louls-San  Pranclsco  Railway  nianlng 
rriiiti  <'4i]M>  Ulrurdtiiu,  Mo.,  tbruugh  Mingo,  Mo.,  to  Sprlnglleld,  Mo.,  are  now  and 
fur  the  future  will  be  unreasonable  to  the  extent  that  they  exceed  or  may  ex- 
iii-il  by  inure  Ibun  reasonable  maximum  bridge  tolls  the  rates  shown  In  Appendix 
Nil.  ],  wliich  rates  so  made  we  find  to  be  reasonable  maximum  rates. 

(T)  'rriiltli'  moves  from  Memphis  to  points  In  southern  Missouri  under  trans- 
lH>i'iatl<m  ciMiilKluns  tluit  are  substantially  similar,  except  for  the  river  croM- 
liiK,  ill  ihc  CI >rn'ii| Minding  movement  of  tratBc  from  St.  Louis  to  points  Id  aouUt- 
crn  MlMMimrl. 

(S)  The  Interstate  class  rates  from  Memphis,  to  all  points  In  tlie  atate  of 
MI>M>url  im  ami  Miulh  of  the  line  designated  In  the  second  preceding  paragraph 
niv  )i»\v  and  for  the  future  will  lie.  unduly  prejudicial  to  Memphis  and  to  ship- 
IxTH  then'  Iih'uIihI,  and  unduly  preferential  of  St.  I^uis  and  of  shipper*  there 
l.K'.Uiil,  (11  (111-  extent  (hat  ihe  said  Interstate  class  rates  exceed  or  may  ex- 
oiHl  by  iiiiire  ilian  llie  reasonsble  niaxinmm  bridge  tolls  prescribed  herein  tbe 
<»rrcs|Hmdtiig  Intrnstate  or  inicrsiaie  class  rates  contemporaneously  maintained 
fruui  St.  l.<iuls  to  tlie  saiue  points  for  like  distances ;  and  any  srealar 
illfTi-n-ini'  or  dlsnarliy  Iwiweon  the  rates  from  Memphis  and  St.  Louis  to  nld 
d<>!<lln:i(  Ions  cnuiw's  and  niniid  muse  an  undue  burden  upon  lotenrtate  commerce 
fritiH  Meni|i)ils. 

(IM  The  tnlci-s(:itc  class  rates  from  Memphis  to  all  points  In  the  state  of 
.\rkiinsns  ltv-ati<d  on  Ihe  linos  of  (ho  Chirago,  Rock  Island  k  PscUlc  Hallway 
rompnny.  S(.  UhiIk  Sonth»witom  Railway  Company,  St  LouU-San  I 
Hallway  (.'omiinny.  and  St  I-ouls.  Iron  Mountain  &  Southern  Railway  C 
[wvK  part  (If  the  Mis8i,>url  PacIAcl.  are  now  and  fbr  tbe  future  will  ba  andaly 
prejudicial  to  Memphis  and  to  shippers  there  located  and  ondnly  preftocntlal  at 
S\.  Itiuis  and  of  shippers  there  located  to  the  ^rteot  that  tbey  SEcecd  or  BMf 
cMii-d  by  more  (ban  the  reasonable  maximum  bridie  tolli  pnaorUied  la  tUi 
reiwrl,  itie  (Mrr«-spondlng  class  raiee  conleuporaiwoaaly  malBtalaad  tnm  Bt, 
I»HiK  (o  the  same  dosttnatlons  f^  like  diataDces. 

tun  The  rates  ami  prsotlees  of  the  Missouri  Paclllr  i '- 

trulitiii  tif  .\rkansas  cwttou  ai  Memiihis  are  out  abowB  li 
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Memphis  or  otherwise  unlawful,  but  a  uniform  basis  of  constructing  the  rates 
should  be  devised. 

(11)  The  practice  of  the  St.  Louis,  Iron  Mountain  &  Southern  (now  part 
of  the  Missouri  Pacific)  and  of  tlie  Cotton  Belt,  in  imposing  a  greater  charge 
for  the  delivery  of  cotton  at  compresses  located  on  the  Union  Railway  in 
Memphis  than  the  corresponding  charge.  If  any,  contemporaneously  main- 
tained for  the  delivery  of  cotton  at  East  St.  Louis,  is  unduly  prejudicial  to 
Memphis  and  unduly  preferential  of  East  St.  Louis. 

(12)  The  class  rates  prescribed  in  Appendix  No.  1  are  reasonable  maximum 
rates  for  application  from  St.  Louis  to  Hot  Springs,  Malvern,  PresaJtt,  Cam- 
den, Fordyce,  El  Dorado,  Warren,  Montlcello,  McGehee,  Arkansas  City,  and 
other  jobbing  centers  similarly  located  in  southern  Arkansas  on  tlie  lines  of 
the  Chicago,  Rock  Island  &  Pacific  Railway  Company,  St  Louis  Southwestern 
Railway  Company,  St.  Louis-San  Francisco  Railway  Company,  and  St  Louis, 
Iron  Mountain  &  Southern  Railway  Company  (now  part  of  the  Missouri 
Pacific). 

(13)  Class  rates  from  St.  I^uls  to  the  points  mentioned  In  the  last  preced- 
ing paragraph  are  now  and  for  the  future  will  be  unduly  prejudicial  to  said 
points  and  unduly  preferential  of  Pine  Bluff  and  Little  Rock  to  the  extent  that 
they  exceed  or  may  exceed  the  corresponding  rates  contemporaneously  main- 
tained to  Pine  Bluff  and  Little  Rock  for  like  distances. 

(14)  The  class  rates  from  Natchez  for  distances  not  In  excess  of  350  miles  to 
points  on  class  A  railroads  In  the  state  of  Arkansas  are  now  and  for  the 
future  will  be  unreasonable  to  the  extent  that  they  exceed  or  may  excee<l 
by  more  than  reasonable  maximum  charges  for  the  Mississippi  River  crossing, 
the  class  rates  for  corresponding  distances  shown  In  Appendix  No.  1,  except  as 
they  already  coincide  therewith ;  provided,  however,  that  the  additional  charges 
for  the  river  crossing  shall  be  determined  by  adding  to  the  actual  distances  not 
more  than  20  constructive  miles,  which  rates  so  made  we  find  to  be  reasonable 
maximum  rates. 

(15)  Traffic  from  Natchez  to  points  In  Arkansajp  moves  under  transporta- 
tion conditions  that  are  substantially  similar  to  those  governing  the  corre- 
sponding movement  from  Little  Rock,  except  for  the  river  crossing,  and  from 
Memphis. 

(16)  The  class  rates  from  Natchez  for  distances  not  In  excess  of  350  miles 
to  points  in  Arkansas  are  unduly  prejudicial  to  Natchez  and  shippers  there 
located  and  unduly  preferential  of  Little  Rock  and  of  intrastate  traffic  in  Ar- 
kansas, to  the  extent  that  they  exceed  by  more  than  said  reasonable  charges 
for  the  river  crossing,  the  corresponding  class  rates  contemporaneously  main- 
tained from  Little  Rock  to  the  same  destinations  for  like  distances;  and  the 
class  rates  from  Natchez  to  points  in  Arkansas  are  unduly  prejudicial  to 
Natchez  and  unduly  preferential  of  Memphis  to  the  extent  that  the  said  rates 
from  Natchez  exceed  by  more  than  the  difference  in  said  crossing  charges 
at  Memphis  and  Natchez  as  prescribed  herein,  the  corresponding  rates  con- 
temporaneously maintained  from  Memphis  to  the  same  destinations  for  like 
distances;  and  any  greater  difference  or  disparity  In  the  rates  causes  and 
would  cause  an  undue  burden  upon  Interstate  commerce  from  Natchez. 

(17)  The  interstate  class  rates  from  Monroe,  La.,  and  from  Shreveport,  La., 
to  all  points  on  the  following  class  A  railroads,  Chicago,  Rock  Island  & 
Pacific  Railway  Company;  Missouri  Pacific  Railroad  Company;  and  St.  Louis 
Southwestern  Railway  Company,  in  the  state  of  Arkansas,  located  Qn  and  south 
of  a  line  drawn  through  Hope,  Gurdon,  Fordyce,  and  Arkansas  City  are  now 
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and  for  the  future  will  he  unreasonahle  to  the  extent  that  they  exceed  or  may 
exceed  the  rates  set  out  in  Appendix  No.  1,  except  as  they  already  coincide 
therewith. 

(18)  The  transportation  conditions  governing  tlie  movement  of  traffic  from 
Monroe  and  from  Shreveport  to  the  said  points  in  Arkansas  are  substantially 
similar  to  those  governing  Intrastate  traffic  in  Arkansas. 

(19)  The  said  interstate  class  rates  are  unduly  prejudicial  to  Monroe  and 
to  Shreveport  and  to  shippers  there  located  and  unduly  preferential  of  Little 
Uock,  IMne  Bluff,  Camden,  Monticello,  and  Dermott,  all  in  the  state  of  Ar- 
kansas, to  the  extent  that  they  exceed  or  may  exceed  for  like  distances  the 
corresimnding  Intrastate  class  or  less-than-carload  commodity  rates  contem- 
iwraneously  maintained  from  the  said  Arkansas  points  to  the  same  destinations. 

(20)  Class  rates  from  points  In  western  trunk  line  territory  are  not  shown 
to  be  undulv  prejudicial  to  Fort  Smith,  or  unduly  preferential  of  Muskogee 
or  other  points  in  Oklahoma. 

(21)  Class  and  commodity  rates  from  the  defined  territories  known  and 
designated  as  Raleigh,  Carolina,  and  Mlddlesborough  territories  to  all  points 
in  the  state  of  Arkansas  are  now  and  for  the  future  will  be  unduly  prejudicial 
to  iN)lnts  In  the  state  of  Arkansas  and  unduly  preferential  of  points  in  the  state 
of  Oklahoma  to  the  extent  that  said  rates  to  Arkansas  points  exceed  or  may 
exceeil  the  corresponding  rates  contemporaneously  maintained  from  the  said 
defined  territories  to  points  in  the  state  of  Oklahoma.  The  class  rates  from 
the  said  defined  territories  to  Arkansas  points  should  be  as  much  less  than 
the  corresponding  rates  to  eastern  Oklahoma  as  the  rates  from  Macon  terri- 
tory to  Fort  Smith,  Ark.,  are  less  than  the  corresponding  rates  to  points 
in  eastern  Oklahoma,  and  should  not  exceed  the  combination  of  Intermediate 
rates.  The  defendants  should  publish  and  maintain  from  all  points  in  the 
states  of  Alabama,  Florida,  Georgia,  Kentucky,  Mississippi,  and  Tennessee  to 
all  points  In  the  state  of  Arkansas  as  favorable  rates  and  bases  therefor  as 
are  contemporaneously  maintained  and  applied  from  the  said  defined  terri- 
tories to  points  in  Oklahoma. 

(22)  The  following  are  reasonable  maximum  class  rates  between  Memphis 
and  Kansas  City,  the  25  per  cent  increase  being  included : 

Classes 12345ABCDB 

Rates 120     102       84       72       58       62       48       42       86       30 

(23)  Proposed  increased  class  rates  from  St.  Louis  to  points  in  Oklahoma 
not  allowed. 

(24)  Fourth  section  relief  between  points  on  the  Mississippi  River,  St 
Louis  and  south,  denied. 

(25)  A  scale  of  class  rates  from  New  Orleans  to  Kansas  City  beginning 
with  $1.47  for  first  class  is  a  reasonable  maximum  scale,  the  25  per  cent  in- 
crease not  included. 

(26)  Class  rates  from  New  Orleans  to  Arkansas  City  and  Caldwell  should 
not  excee<l  the  class  rates  to  Kansas  City,  and  to  points  north  and  east  of 
Arkansas  City  and  Caldwell  the  class  rates  should  not  exceed  those  to  Arkan- 
sas City  and  Caldwell  by  differentials,  in  excess  of  the  following  for  each 
100  miles : 

Classes 1         2       3       45AB         CDE 

Differentials 10       976554        3        3        2 

(27)  If  the  rates  from  New  Orleans  to  Kansas  City  are  to  be  on  a  $1.47 
basis  tlie  rates  to  typical  Oklahoma  points  should  not  exceed  the  following: 
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From  New  Orleans  to  Oklahoma  points. 

First- 
class 
rate.i 

From  New  Orleans  to  Oklahoma  points. 

First- 
rate.» 

Potoau 

1.26 
1.28 
1.28 
1.28 
1.34 

Tulsa 

1.34 

Ardmbre 

Oklahoma  City 

1.40 

Ada 

Guthrie 

1.42 

Muskogee 

Enid 

1.44 

Shawnee 

1  The  25  per  cent  increase  not  included. 

(28)  Rates  on  alcohol,  denatured,  in  carloads;  bags,  burlap,  gunny  or  jute, 
and  burlap  bagging,  in  bales,  straight  or  mixed  carloads;  brown  cotton 
bagging,  in  carloads;  canned  goods,  in  carloads;  coffee,  green,  in  carloads; 
colTee,  roasted,  in  carloads;  cotton  piece  goods,  any  quantity;  knitting-factory 
products,  any  quantity ;  rice,  in  carloads ;  rosin,  in  carloads ;  straw  hats, 
originating  in  Mexico,  any  quantity ;  and  turpentine,  in  carloads,  from  New 
Orleans,  La.,  to  Wichita,  Hutchinson,  Salina,  and  Topeka,  all  In  the  state 
of  Kansas,  are  now  and  for  the  future  will  be,  so  long  as  the  lines  from  New 
Orleans  to  Kansas  City  are  operated  as  a  single  system  and  not  in  com- 
petition, unduly  prejudicial  to  the  points  named  and  unduly  preferential  of 
Kansas  City,  Mo.,  to  the  extent  that  they  are  in  excess  of  the  following  per- 
centages of  the  corresponding  rates  from  New  Orleans  to  Kansas  City: 
Wichita,  Sallna,  and  Hutchinson,  110  per  cent;  Topeka,  105  per  cent. 

(29)  Rates  on  canned  goods,  rice,  bags  and  bagging.  In  carloads,  and  cotton 
piece  goods,  any  quantity,  from  New  Orleans  to  Enid,  Oklahoma  City,  and 
Shawnee,  Okla.,  are  now  and  for  the  future  will  be,  so  long  as  the  lines  from 
New  Orleans  to  Kansas  City  are  operated  as  a  single  system  and  not  in 
competition,  unduly  prejudicial  to  the  points  named  and  unduly  preferential 
of  Kansas  City,  Mo.,  to  the  extent  that  they  exceed  the  following  percentages  of 
the  corresi)oudlng  rates  from  New  Orleans  to  Kansas  City;  Bnld,  100  i)er  cent; 
Oklahoma  City,  90  per  cent;  Shawnee,  92  per  cent. 

(80)  Fourth  section  applications  seeking  authority  to  continue  class  and 
connnodlty  rates  from  New  Orleans  to  Wichita,  Arkansas  City,  and  Caldwell, 
lower  than  the  corresponding  rates  from  New  Orleans  to  points  in  Oklahoma 
intermediate  to  the  said  Kansas  points  denied. 

(31)  A  scale  of  class  rates  beginning  with  $1.20  first  class  approved  from 
New  Orleans  to  Little  Rock,  Ark.,  not  including  the  25  per  cent  increase. 

(32)  Class  rates  from  New  Orleans  to  Omaha  should  be  constructed  on  a 
basis  not  exceeding  15  cents,  first  class,  over  Kansas  City ;  and  class  rates 
from  New  Orleans  to  Sioux  City  on  a  basis  not  exceeding  8  cents,  first  class, 
over  Omalui.  These  diiTerentlals  are  to  be  added  to  the  rates  as  plussed.  but 
are  not  themselves  to  be  increased. 

WooLLEY,  Commissioner^  concurring: 

1  concur  in  this  report  because  it  goes  a  long  way  toward  the  elimi- 
nation of  discriminations,  principally  through  the  establishment  of  a 
mileage  scale  of  class  rates  and  the  denial  of  applications  for  per- 
mission to  continue  in  effect  lower  rates  between  Mississippi  Kiver 
points  than  to  and  from  intermediate  points.  The  great  extent  of 
i\\Q.  territory  in  which  the  mileage  scale  of  class  rates  will  apply 
makes  it  the  more  regrettable,  from  my  point  of  view,  that  we  are 
not  using  what  I  regard  as  a  more  logical  and  scientific  basis,  for  to 
avoid   discriminations  between   hauls  of  varying  lengths   under  a 


164120°— 20— VOL  55 


-37 


578  INTERSTATE  COMMERCE   COMMISSION  REPORTS. 

mileage  scale  it  should  be  certain  that  the  initial  rates  (in  this  case 
for  10  miles  or  less)  are  sufficient  to  pay  not  only  the  actual  cost  of 
terminal  and  line-haul  services  but  also  a  reasonable  amount  for 
overhead,  and  further  that  with  the  increase  of  distance  there  shall 
be  no  more  than  a  reasonable  increase  in  the  rates.  It  is  questionable 
whether  the  minimum  rates  in  our  scale  will  pay  even  the  out-of- 
pocket  terminal  costs,  and  if  they  do  not  is  it  not  obvious  that  there 
must  be  a  discriminatory  rate  of  increase,  in  order  that  longer-haul 
traffic  may  make  up  for  the  failure  of  short-haul  traffic  to  pay  its 
proper  share  of  the  cost  of  transportation?  It  seems  to  me  that  in 
taking  so  long  a  step  toward  uniformity  of  charges  in  an  extensive 
territory  we  should  have  in  mind  the  fixing  of  rates  which,  as  a  basis 
at  least,  will  have  the  possibility  of  permanency,  and  in  my  view  this 
element  would  seem  lacking  in  a  scale  which  starts  too  low  and,  in 
order  to  produce  a  reasonable  total  revenue,  increases  more  rapidly 
than  would  a  scale  based  upon  initial  rates  sufficiently  high  to  pay 
actual  expenses  and  something  for  overhead. 

Commissioner  Hall,  while  concurring  in  the  main,  dissents  as  to 
certain  features  and  conclusions  of  this  report  His  separate  ex- 
pression will  be  made  later. 
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Appendix  No.  1. 


Maximum  scale  prescribed  for  application  in  the  southwest  as  provided  in  this 
report.  For  single-line  application  only.  The  25  per  cent  increase  not  in- 
cluded.   See  Note. 


Miles. 


10  and  less 

15  and  over  10 . . 
20 and  over  15... 
25  and  over  20. . . 
30  and  over  25. . . 
35  and  over  30. . . 
40  and  over  35. . . 
45  and  over  40. . . 
50  and  over  45. . . 
55  and  over  50. . . 
60  and  over  55. . . 
65  and  over  ttO. . . 
70  and  over  65. . . 
75  and  over  70. . , 
80  and  over  75. . . 
85  and  over  80. . . 
90  and  over  F5. . . 
96  and  over  90. . . 
100  and  over  95. . 
105  and  over  100. 
110  and  over  105. 
115  and  over  110. 
120  and  over  115. 
125  and  over  120. 
130  and  over  125. 
135  and  over  130. 
140  and  over  135. 
145  and  over  140. 
150  and  over  145. 
ItiO  and  over  150. 
170  and  over  160. 
lW)and  over  170. 
190  and  over  180. 
200  and  over  190. 
210  and  over  200. 
220  and  over  210. 
230  and  over  220. 
240  and  over  230. 
250  and  over  240. 
260  and  over  250. 
280  and  over  260. 
300  and  over  280. 
320  and  over  300. 
340  and  over  320. 
360  and  over  340. 
380  and  over  360. 
¥10  and  over  380. 
425  and  over  400. 
45C  and  over  425. 
475  and  over  450. 
500  and  over  475. 
525  and  over  500. 
550  and  over  525. 
575  and  over  550. 
600  and  over  575. 


1 

3 

3 

4 

5 

A 

B 

C 

D 

E 

23 

19 

16 

14 

10 

10 

8 

7 

6 

6 

25 

21 

17.5 

15 

11 

12 

9 

8 

7 

6 

27 

23 

19 

16 

12 

13 

10 

9 

8 

6 

29 

25 

20 

17 

14 

15 

11.5 

10 

8.5 

7 

30.5 

26 

21 

18 

15 

10 

12 

11 

9 

7.5 

32 

27 

22 

19 

15.5 

16.5 

13 

11 

9.5 

8 

33.5 

28.5 

23.5 

20 

16 

17 

13.5 

11.5 

10 

8.5 

35 

29.5 

24.5 

21 

17 

18 

14 

12 

10.5 

9 

36.5 

31 

25.5 

22 

17.5 

18.5 

14.5 

12.5 

11 

9 

38 

32 

26.5 

23 

18 

19 

15 

13 

11.5 

9.5 

39.5 

33.5 

27.5 

24 

19 

20.5 

16 

13.5 

12 

10 

41 

35 

28.5 

24.5 

19.5 

21 

16.5 

14 

12.5 

10 

42.5 

36 

29.5 

25.5 

20 

22 

17 

14.5 

13  . 

10.5 

44 

37.5 

31 

26.5 

21 

23 

17.5 

15.5 

13 

11 

45.5 

38.5 

32 

27.5 

22 

23.5 

18 

16 

13.5 

11.5 

47 

40 

33 

28 

22.5 

24.5 

19 

16.5 

14 

12 

48.5 

41 

34 

29 

23 

25 

19.5 

17 

14.5 

12 

50 

42.5 

35 

30 

24 

26 

20 

17.5 

15 

12.5 

51.5 

43.5 

36 

31 

24.5 

27 

20.5 

18 

15.5 

13 

53 

45 

37 

32 

25.5 

27.5 

21 

18.5 

16 

13 

54.5 

46 

38 

32.5 

26 

28 

22 

19 

16.5 

13.5 

56 

47.5 

39 

33.5 

27 

29 

22.5 

19.5 

17 

14 

57.5 

48.5 

40 

34.5 

27.5 

30 

23 

20 

17 

14 

59 

50 

41 

35.5 

28.5 

30.5 

23.5 

20.5 

17.5 

15 

60.5 

51.5 

42.5 

36.5 

29 

31.5 

24 

21 

18 

15 

62 

63 

43.5 

37 

30 

32 

25 

21.5 

1&5 

15.6 

63.5 

54 

44.5 

38 

30.6 

33 

25.5 

22 

19 

16 

65 

55 

45.5 

39 

31 

34 

26 

22.5 

19.5 

16 

66.5 

56.5 

46.5 

40 

32 

35 

26.5 

23 

20 

16.5 

69 

58.5 

48 

41.5 

33 

36 

27.5 

24 

20.5 

17 

71 

60 

49.5 

42.5 

34 

37 

28.5 

24.5 

21.5 

17.5 

73 

62 

51 

44 

35 

38 

29 

25.5 

22 

18 

75 

64 

52.5 

45 

36 

39 

30 

26 

22.5 

18.6 

77 

65.5 

54 

46 

37 

40 

31 

27 

23 

19 

79 

67 

55.5 

47.5 

38 

41 

31.5 

28 

23.5 

19.6 

81 

68.5 

56.5 

48.5 

39 

42 

32.5 

28.5 

24.5 

oa 

83 

70.6 

58 

50 

40 

43 

33 

29 

26 

»h 

85 

72 

59.5 

51 

41 

44 

34 

30 

25.5 

tl 

87 

74 

61 

52 

42 

45 

35 

30.5 

26 

21.  & 

%9 

75.5 

62.5 

53.5 

42.6 

46.5 

35.5 

31 

26.6 

22.6 

93 

79 

65 

56 

44.5 

48.5 

37 

32.5 

28 

23.6 

96 

81.5 

67 

57.5 

46 

50 

38.5 

33.5 

29 

24 

99 

84 

60.5 

59.5 

47.5 

51.5 

39.5 

34.5 

29.5 

26 

102 

86.5 

71.5 

61 

49 

53 

41 

35.5 

30.5 

25.6 

105 

89.5 

73.5 

63 

50.5 

54.5 

42 

37 

31.5 

26.6 

108 

92 

75.5 

65 

52 

56 

43 

38 

32.5 

27 

111 

94.5 

77.5 

66.5 

53.5 

57.5 

44.5 

39 

33.5 

28 

114 

97 

80 

68.5 

54.5 

59.5 

45.5 

40 

34 

28.5 

117 

99.5 

82 

70 

56 

61 

47 

41 

35 

29.5 

120 

102 

84 

72 

57.5 

62.5 

48 

42 

36 

30 

123 

104.5 

86 

74 

59 

64 

49 

43 

37 

31 

126 

107 

88 

75.5 

60.5 

65.5 

50.5 

44 

38 

31.6 

129 

109.5 

90.5 

77.5 

62 

67 

51.5 

45 

38.5 

32.6 

132 

112 

92.5 

79 

63.5 

68.5 

53 

46 

39.5 

33 

135 

116 

94.5 

81 

65 

70 

54 

47.5 

40.5 

34 

Arbitraries  for  extra  line  hauls.^ 

Class 123     4     6ABCDE 

Two  or  more  lines 876544      4      32      2 

Note. — In  all  instances  where  the  rates  shown  in  this  appendix  are  pre- 
scribed In  the  report  or  in  the  accompanying  orders,  it  is  understood  that 
the  said  rates  may  be  increased  by  25  per  cent 

*  To  apply  only  when  the  lines  embraced  in  the  route  are  not  under  a  common  owner> 
ship  and  control.    The  25  per  cent  increase  not  to  be  added  to  the  arbitraries. 

^  L  c.  a 
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Appendix  No.  2. 


Outlhir  of  crrfain  evidence  bearing  upon  the  sitmlarity  of  transportation  con- 
ditiovs  in  the  states  of  Kansas^  Missouri,  Arkansas^  Oklahoma,  Louisiana, 
and  Texas. 


SECTION  A.— KANSAS  CITY  SOUTHERN.  CHARGES  TO  MAINTENANCE  OF  WAY  AND 
STRUCTURES  DIVIDED  BETWEEN  STATES,  AVERAGE  PER  MILE  FOR  FIVE  YEARS 
ENDED  JUNE  30,  1916. 


Supcrint  encknco 

Ballast 

Tics 

Rails 

Oilier  track  matorial. 
Roadway  and  track . 
Bridpcs/trpstlos,  etc. 

Fencers,  etc 

BuildinRS,  etc 

Mis(^llaneous 


Total. 


Missouri. 

Kansas. 
$67. 57 

Arkansas. 

Okla- 
homa. 

Texas. 

$101.51 

$82.54 

$90.34 

$66.07 

24.92 

3.35 

4.48 

15.37 

14.64 

204. 6.") 

192.28 

249.46 

199.74 

299.52 

43. 17 

58.81 

29.76 

22.82 

53.69 

107.03 

143. 28 

47. 54 

46.90 

58.99 

Wl.  14 

513. 13 

384.79 

375.38 

588.98 

88.43 

24.56 

87.28 

93.20 

83.94 

39.50 

14.98 

15.  43 

11.19 

10.02 

81.47 

264.87 

44.68 

45.44 

44.64 

74.24 

11.04 

65.98 

13.43 

>  124. 51 

1,316.06 

1,293.87 

1,011.94 

913. 81 

1,095.«8 

'              1 

Lotiisi- 
ana. 


I 


$95.02 
7.87 

295. 42 
21.37  I 
46. 18  I 

488.73  I 
83.82  I 
10.  4T  i 
81.91  : 
*3.02 


K.  U.  S. 

s>'stcm. 


$89.45 
12.97 

246.85 
33.03 
65.92 

477.51 
84.69 
1&36 
72.69 
17.92 


1,127.3)       1,119.39 


1  Indicates  red  ink  figures  on  the  exhibit. 

SECTION  B.  -FREIGHT  TRAFFIC  DENSITY  FOR  PRINCIPAL  LINES  OF   R.\ILROAD 
LOUISIANA,  TEXAS,  AND  ARKANSAS  FOR  YEAR  ENDED  JUNE  30,  1914.» 


IN 


State. 


Louisiana 
Arkansas. 
Texas 


Average 

single-track 

mileage 

operated. 


355,392 
266,191 
751,382 


Tons  carried. 


17,949,801 
14,207,727 
25,875,541 


Average 

haul 
(miles). 


110.69 
156.09 
167. 02 


T(»i-mile8 

per  mile 

of  line. 


550,088 
836,295 
677,222 


^  Includes  the  following  carriers:  Atchison,  Topeka  &.  Santa  Fe;  Rock  Island;  Kansas  City  Southern 
Loui.^'iana  <&  Arkansas;  Iron  Mountain;  New  Orleans,  Texas  <b  Mexico;  Southern  Pacific;  Texas  &  Padfio 
Vick^burg.  Shreveport  &  Pacific:  Louisiana  Railway  &  Navigation  Co. 

SECTION  C— ST.  LOUIS-SAN  FRANCISCO  RAILWAY  COMPANY.  AVERAGE  JnLES 
OPERATED  AND  AVERAGE  FREIGHT  AND  PASSENGER  TRAFFIC  DENSITY  FOR  THE 
FISCAL  YEARS  1913  TO  1916. 


Arkansas.. 
Missouri . . 
Oklahoma. 
Entire  line 


Miles. 


598 

U,717 

1,507 

4,746 


Operating 
expenses 
per  mile. 


$5,082 
7,066 
5,417 
6,234 


Revenue 

tons  1  mile 

per  mile  fA 

road. 


485,784 
698,248 
486,556 
646,301 


Revenue 

passengers 

1  mile  per 

mile  of 

road. 


1  All  in  so-caUed  "B  "  territory. 


77,790 
113,658 

02,184 
103,135 
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ditions, etc, — Continued. 

SECTION  D.— ST.  LOUIS,  IRON  MOUNTAIN  &  SOUTHERN  RAILWAY.    AVERAGE  OF  ALL 
OPERATING  EXPENSES  PER  MILE  OF  LINE  FOR  FISCAL  YEARS  1913,  1914,  1915,  AND 

1^16. 


Arkansas.. 
Missouri... 
Oklahoma. 

Illinois 

I  oiiisiana. 
Entire  line 


Miles. 


1,753 
625 
161 
217 
576 

3,368 


Total  operat- 
ing expenses. 


$11,687,831 
4,433,207 
1,228,529 
2,325,000 
2,421,980 
22,078,573 


Operating 
expenses 
per  *nile. 


16,665 
7,064 
7,630 

10,879 
4.214 
6,553 


SECTION  E 


HICAGO,   ROCK  ISLAND  &  PACIFIC    RAILWAY.    ALL  OPERATING 
EXPENSES  PER  MILE  OF  LINE  AND  PER  TRAIN-MILE. 


Fiscal  year  1914 
Fn tiro  line. 
Arkansas . . 

Missouri 

Oklahoma. 
Kansas 

Fiscal  year  1915 
In  tiro  line. 
Arkansas . . . 

Missouri 

Oklahoma., 
Kansas 

Fiscal  year  1916 
Fntirellne. 
Arkansas . . . 

Missouri 

Oklahoma.. 
Kansas 


All  operating 
expenses  per 
mile  of  road. 


$6,325.11 
6,212.88 
6,599.78 
4,454.27 
6,958.38 

6,531.80 
6,144.66 
6,892.43 
4,761.16 
7,639.62 

6,797.77 
5,827.79 
7,795.67 
4,895.95 
7, 968. 60 


Train-miles 
per  mile 
of  road. 


4.304 
3.619 
4. 027 
3.168 
5.024 

4.298 
3.494 
4.480 
3.234 
5.249 


4. 
3. 
4. 
3. 
5. 


395 
295 
873 
170 
353 


Operating 
expenses 

per 
train-mile. 


$1.47 
1.72 
1.43 
1.41 
1.39 


52 
76 
54 
1.47 
1.46 


1.55 
1.77 
1.60 
1.54 
1.49 


SECTION  F.-ST.  LOUTS,IRON  MOUNTAIN  &  SOUTHERN  RAILWAY.  SHOWING  THAT  OP- 
ERATING REVENUES  AND  EXI^ENSES  FOR  THE  STATE  OF  ARKANSAS  BEAR  AP- 
PROXIMATELY THE  SAME  RELATIONSHIP  TO  THE  TOTAL  OPERATING  REVENUES 
AND  EXPENSES  AS  THE  ARKANSAS  MILEAGE  BEARS  TO  THE  TOTAL  MILEAGE. 
FISCAL  YEAR   1914. 


Number  of  miles  operated 
Total  operatinjj  revenues. 
Total  operating  expenses . 


1,761.90 
$17,729,615.07 
$11,399,239.63 


Entire  line. 


3,364.95 
$33,171,859.65 
$21,346,290.26 


Percent- 
age. 


52 
53 
53 


SECTION  G.— ST.  LOUIS  SOUTHWESTERN  RAILWAY  COMPANY.  COST  OF  MAINTENANCE 
AND  DENSITY  OF  TRAFFIC  BY  STATES.    YEAR  ENDED  JUNE  30.  1917. 


Arkansas. 


A  verage  track  mileage  operated 583. 12 

Maintenance  of  way  and  structures '  $631, 656. 42 

(-ost  per  mile $1, 083. 23 

Tons  of  revenue  freight  one  mile !  541, 499, 128 

Dinsitv  of  traffle 928, 624 

• j ;^ 

55  I.  C.  C. 


Missouri. 


164.76 
$15?. 313. 41 

$9M.46 
138,906,690 

843,  aS5 


lilinais. 


156. 74 

$112,666.43 

$71S. SI 

165,662,850 

1,056,928 


Loiusiana. 


38.71 
$36,453.89 

$941.72 
14,965,832 

386.614 
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Outline  of  certain  evidence  hearing  upon  the  similarity  of  transportation  con' 

ditions,  etc. — Continued. 

SECTION  H.-CHICAGO,  ROCK  ISLAND  &  PACIFIC  RAILWAY  COMPANY.  AVERAGE 
AMOUNTS  EXPENDED  FOR  MAINTENANCE  OF  WAY  AND  STRUCTURES  PER  MILE 
OF   ROAD,  1916  AND  1917. 


Kansas 

Arkansas.. 
Oklahoma 
Missouri . . 
Louisiana. 


1916 


1917 


Sl,392 

11.447 

1,573 

1,332 

1,130 

1,060 

^'222 

l,6«5 

773 

709 

SECTION  I.- MISSOURI  PACIFIC  RAILWAY— STATEMENT  INDICATING  THAT  EXCES- 
6IVE  RAINFALL  IN  ARKANSAS  AND  LOUISIANA  RESULTS  IN  RELATIVELY  HIGH 
COSTS  FOR  LABOR  EILPLOYED  IN  ROADWAY  AND  TRACK  MAINTENANCE. 


Colorado.. 
Kansas... 
Missouri.. 
Louisiana 
Arkansas. 


Averaice 
precipita- 
tion in 
inches.' 


18.32 
28.72 
38.21 
58.38 
49.06 


Cost  per 
mile  of 

labor  for 

roadway 
and  track 

mainteo- 
anoe. 


1301 

ns 

49SI 
557 
644 


1  1905  to  1916,  inclusive. 

SECTION  J.-MISSOURI    PACIFIC  SYSTEM-MISCELLANEOUS    STATISTICAL   COMPARI- 
SONS, AVERAGE  FOR  FISCAL  YEARS  1912  AND  1913 


Miles  operated 

Freight  density 

Passenger  density 

Roadway  and  track  maintenance  per  mile 

Roadway  and  track  maintenance  per  revenue-train 
mile  (cents) 


Kansas. 


2.384.21 

494,327 

47,922 

f600.51 

19.60 


Missouri.     Arkansas. 


1,627.59 

772,273 

97,996 

1082.16 

20.38 


1,736.06 

869,217 

85,234 

$1,002.00 


26.99 


LouiaiEoa. 


675.37 
450,480 

31, 175 
1063.20 

42.87 
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No.  10413. 

VIRGINIA-CAROLINA  CHEMICAL  COMPANY 

V. 

WALKER  D.  HINES,  DIRECTOR  GENERAL  OF 

RAILROADS. 


Submitted  June  20,  1919,    Decided  December  10,  1919. 


Through  rates  on  fertilizer,  in  carloads,  from  Mobile,  Ala.,  to  designated  sta- 
tions on  the  Southern  Pacific  lines  in  Louisiana  found  unreasonable  and 
unduly  prejudicial.  Relationship  of  rates  prescribed  for  the  future  and 
reparation  awarded. 

H.  W.  B,  Glover  for  complainant. 

A.  P.  Humhurg^  Alex  M,  Bidl,  and  Victor  Leovy  for  defendant. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Woolley,  and  Eastman. 

Eastman,  Commissioner: 

A  proposed  report  prepared  by  the  examiner  who  heard  the  case 
was  served  upon  the  parties  and  exceptions  thereto  were  filed  by 
complainant. 

Complainant  is  a  corporation  engaged  in  the  manufacture  and 
shipment  of  fertilizer,  with  general  offices  at  Richmond,  Va.  Its 
complaint,  filed  April  12,  1919,  attacks  as  unreasonable  and  unduly 
prejudicial  in  favor  of  New  Orleans,  La.,  in  violation  of  the  act  to 
regulate  commerce  and  the  federal  control  act,  defendant's  rates  ap- 
plicable to  fertilizer,  in  carloads,  from  Mobile,  Ala.,  to  stations  on 
the  Southern  Pacific  lines  in  Louisiana,  as  follows:  Bell  City, 
Edgerly,  Gueydan,  Haire,  Hayes,  Hippie,  Holmwood,  Iota,  Iowa, 
Jennings,  Kaplan,  Lacassine,  Lake  Arthur,  Midland,  Morse,  Niblett, 
Roanoke,  Rossignol,  Sulphur,  Thornwell,  Vinton,  and  Welsh.  The 
prayer  is  for  reparation  and  the  establishment  of  rates  for  the  future 
from  Mobile,  bearing  proper  relation  to  the  rates  from  New  Orleans. 
Except  as  otherwise  indicated,  rates  herein  are  stated  in  dollars  and 
cents  per  net  ton. 

In   February   and   March,   1918,   complainant   shipped   over   the 

Louisville  &  Nashville  Railroad  from  Mobile  to  New  Orleans,  thence 

over  the  Southern  Pacific  lines  to  the  stations  named,  52  carloads  of 

fertilizer,  aggregating  in  weight  1,642.5  net  tons,  on  which  it  prepaid 

freight  charges  at  a  joint  commodity  rate  of  $3.75.    This  rate,  which 
55 1,  c.  a 
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was  constnicted  on  the  basis  of  a  proportional  commodity  rate  of  $1 
to  New  Oilcans,  and  a  commodity  rate  of  $2.75  beyond,  liad  been  in 
effect  prior  to  April  1, 1915,  to  all  of  the  destination  points.  On  that 
date  increased  joint  oommodity  rates  ranging  from  $4.60  to  $5.40 
were  established.  On  October  22,  1915,  the  joint  coipmodity  rates 
were  canceled,  leaving  as  the  legally  applicable  rates  those  made  in 
combination  on  New  Orleans,  using  the  proportional  rate  of  $1  to 
New  Orleans  and  proportional  or  basing  class  E  rates,  ranging  from 
18  cents  per  100  poimds  or  $3.60  per  ton,  to  22  cents  per  100  pounds 
or  $4.40  per  ton.  The  change  on  October  22,  1915,  resulted  in  no 
increases.  The  burden  of  justifying  the  increased  rates  is  upon  the 
carriers,  now  under  federal  control,  and  represented  here  by  the  de- 
fendant. All  of  the  rates  were  subsequently  increased  25  per  cent, 
pursuant  to  defendant's  General  Order  No.  28,  effective  June  25, 
1918,  but  complainant  does  not  question  the  propriety  of  such 
increases. 

Upon  discovery  that  incorrect  charges  had  been  paid,  complainant 
called  upon  the  Southern  Pacific  for  undercharge  bills,  and  such 
bills  covering  certain  of  the  shipments  were  presented  to  and  paid 
by  complainant.  It  is  now  souglit  to  recover  the  amounts  paid  in 
excess  of  $3.75  and  to  have  collection  of  outstanding  undercharges 
waived. 

The  points  of  destination  are  in  a  rice- producing  territory  and 
the  fertilizer  was  for  the  use  of  rice  growei-s.  Lines  other  than  the 
Southern  Pacific  continued  in  effect  the  joint  rate  of  $3.75  from 
Mobile  to  points  in  this  territory.  Consequently  to  common  points, 
such  as  Westlakc,  Lake  Charles,  Rayne,  and  Lafayette,  the  Southern 
Pacific  lines  also  continued  that  rate  and  in  connection  with  the 
increased  rates  to  destinations  intermediate  to  Lake  Charles,  viz, 
Jennings,  Roanoke,  Welsh,  Mi<lland,  Iowa,  and  Lacassine,  published 
ft  note  in  accordance  with  rule  77  of  Tariff  Circular  18-A.  Upon 
being  informed  that  shipments  were  moving  to  certain  of  the  inter- 
mediate points,  viz,  Jennings,  Roanoke,  Welsh,  and  Midland,  the 
Southern  Pacific  lines  on  March  6,  1918,  established  on  interstate 
traffic  from  New  Orleans  to  those  destinations  a  commodity  rat« 
of  $2.75,  thus  restoring  the  through  rate  of  $3.75.  Tlie  record  indi- 
cates that  they  did  not  likewise  reduce  the  rates  to  Iowa  and  I^acas- 
sine  because  they  overlooked  or  were  not  informed  that  shipments 
were  moving  to  those  two  destinations. 

The  romniodity  rate  of  $2.75  beyond  New  Orleans  was  the  state 
rate  mointained  under  order  of  the  Railroad  Commission  of  Louia- 
.  ana.  In  1915  the  Southern  Pacific  lines  canceled  its  interstate  appli- 
cation but  continned  it  on  intrastate  traffic.  The  testimony  is  that 
the  oction  so  taken  and  the  aforesaid  increases  in  the  joint  rates  of 

osLca 
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$3.75  were  part  of  a  general  revision  of  Louisiana  state  and  interstate 
rates  undertaken  in  connection  with  the  so-called  Notches-Louisiana 
Case^  52  I.  C.  C,  1Q5,  the  Southern  Pacific  conceiving  the  state  rates 
in  general  to  be  too  low  and  discriminatory  as  compared  with  the  in- 
terstate rates  from  New  Orleans. 

Complainant  shows  that  it  is  in  competition  for  this  traffic  with 
shippers  at  New  Orleans  and  observes  that  in  so  far  as  concern^  the 
service  at  and  movement  from  New  Orleans  the  Southern  Pacific 
obviously  was  and  is  at  less  expense  on  through  cars  from  Mobile 
than  on  cars  loaded  at  New  Orleans. 

Defendant  shows  that  the  class  E  basing  rates  applicable  beyond 
New  Orleans  were  in  excess  of  the  contemporaneously  effective  intra- 
state class  Yj  rates,  as  illustrated  by  the  following  selections  from  an 
exhibit  of  record : 


From  New  Orleans  to — 

Distance. 

Class  E 

state  rate, 

per  100 

pounds. 

Class  E 
interstate 

rate,  per 
100  pounds. 

Ci  ncvdan 

Miles. 
206.9 
24:>.« 
221.8 
199.8 
262.4 

Cents. 
18 
18 
18 
18 
18 

Cents. 

20 

Ilolnnvood 

21 

Kaplan 

20 

Morse 

20 

Thorn  well 

22 

Defendant  further  shows  that  in  the  N at chez- Louisiana  Case^  supra^ 
we  prescribed  as  reasonable  certain  class  rates  for  application  between 
New  Orleans  and  other  lower  Mississippi  River  crossings  and  points 
in  Louisiana  west  of  the  Mississippi  River,  and  that  those  prescribed 
on  class  E  for  the  distances  here  involved  were  somewhat  higher 
than  the  former  and  present  class  E  rates,  both  state  and  interstate. 
Defendant  relies  upon  this  showing  and  upon  a  companion  exhibit 
designed  to  show  the  low  level  of  the  state  commodity  rates.  The 
companion  exhibit,  however,  is  without  merit.  In  constructing  it 
defendant  took  as  the  initial  rate  that  of  5  cents  per  100  pounds  pre- 
scribed in  Virginia-Carolina  Chemical  Co,  v.  St,  L,  c&  S,  F,  R.  R,  Co,^ 
18  I.  C.  C,  5,  for  application  on  fertilizer  from  Memphis,  Tenn.,  to 
points  in  Arkansas  for  distances  of  5  miles  and  under;  figured  the 
percentage  that  rate  bears  to  the  class  E  rate  prescribed  for  like  dis- 
tances in  the  N atchez-Loumana  Case,,  supra;  and  applied  such  per- 
centage relationship  to  the  class  E  rates  prescribed  for  the  distrCtices 
corresponding  to  those  between  New  Orleans  and  the  destinations  in 
question.  The  resulting  rates  are  substantially  higher  than  the  class 
E  basing  rates  in  issue.  The  exhibit  presupposes  that  the  initial  cate 
of  5  cents  alone  is  a  reasonable  maximum  rate  and  that  the  rates  pre- 
scribed on  fertilizer  for  other  distances  in  the  case  referred  to  are 
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too  low.  If,  for  example,  the  rate  prescribed  for  150  miles  is  used 
as  the  initial  rate  in  the  calculation,  the  resulting  rates  are  very  much 
lower  than  the  class  E  basing  rates. 

The  effect  of  defendant's  evidence  is  to  show  that  the  class  E 
basing  rates  are  not  unreasonable  as  class  rates.  It  does  not  show 
that  they  are  reasonable  as  applied  to  fertilizer. 

We  have  had  before  us  in  a  number  of  cases  rates  on  fertilizer 
between  points  in  southeastern  and  southwestern  territories  and  in 
eacli  instance  they  were  commodity  rates.  The  rates  prescribed  by 
us  in  previous  cases  for  comparable  distances  are  on  a  substantially 
lower  basis  tlian  tlie  rates  here  in  issue  and  compare  favorably  with 
tlie  previous  rates  of  $3.75  and  $2.75  from  Mobile  and  New  Orleans, 
respectively.  The  distance  from  New  Orleans  to  Mobile  is  179  miles. 
From  New  Orleans  to  the  destinations  involved  the  distances  range 
from  187.6  miles  to  2G9.7  miles,  with  an  average  of  231.8.  The  fol- 
lowing are  typical  of  the  rates  prescribed  in  previous  cases: 


From— 


Distance. 


Miles. 

8hrc\  eport,  La Pine  BliifT,  A rk 1 84. 2 

I  [200  and  over  150. 

Memphis,  Tcnn Points  in  Arkansa.-^ Sandomm 

400  and  over  350. 
Baltimore,  Md Kiptopeke,  Va 272 

Norfolk,  Va Points  in  North  Carolina. . 


(190  and  over  180... 
240  and  over  230. . . 
270  and  over  260. . . 
420  and  over  40.). . . 


Cents, 
210 
220 
240 
260 
300 
210 
235 
260 
275 
350 


Prescribed  in— 

16  I.  C.  C,  49. 
181.  C.  C.,5. 

30I.C.C.,29. 

50  I.  C.  C,  34,  de- 
cided Apr.  29, 
1918. 


Defendant  has  not  justified  the  rates  assailed.  We  accordingly 
find  that  during  the  period  when  the  shipments  moved  these  rates 
were  unreasonable  to  the  extent  that  they  exceeded  $3.75  per  ton  and 
unduly  prejudicial  to  complainant  and  unduly  preferential  of  ship- 
pers at  New  Orleans  to  the  extent  that  they  exceeded  the  contem- 
poraneous intrastate  rates  from  New  Orleans  to  the  same  destina- 
tions by  more  than  the  contemporaneous  established  rate  from  Mobile 
to  New  Orleans.  We  further  find  that  the  present  rates  are  and  for 
the  future  will  be  unduly  prejudicial  to  complainant  and  unduly 
preferential  of  shippers  at  New  Orleans  to  the  extent  that  they  ex- 
ceed the  contemporaneous  intrastate  rates  from  New  Orleans  to  the 
same  destinations  by  more  than  the  contemporaneous  established 
rate  from  Mobile  to  New  Orleans.  We  further  find  that  complainant 
made  shipments  as  described,  and  on  some  of  them  paid  and  bore 
chaiges  at  the  rates  herein  found  to  have  been  unreasonable;  that 
it  has  been  damaged  to  the  extent  that  the  charges  paid  exceeded 
the  charges  at  the  rate  herein  found  to  have  been  i*easonable;  and 
that  it  is  entitled  to  reparation,  with  interest.    The  exact  amount  of 
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reparation  can  not  be  determined  upon  this  record,  and  complainant 
should  prepare  a  statement  showing  the  details  of  the  shipments  in 
accordance  with  rule  V  of  the  Rules  of  Practice,  which  statement 
should  be  submitted  to  the  defendant  for  verification.  Upon  receipt 
of  a  statement  so  prepared  and  verified  we  will  consider  the  entry  of 
an  order  awarding  reparation. 

No  order  for  the  future  is  necessary  with  respect  to  the  rates  to 
Jennings,  Roanoke,  Welsh,  and  Midland.  An  appropriate  order 
will  be  entered  with  respect  to  the  rates  to  the  other  destinations. 
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No.  10287. 
GLOBE  ELEVATOR  COMPANY 

V. 

DIRECTOR  GENERAL,  DELAWARE,  LACKAWANNA  & 
WESTERN  RAILROAD  COMPANY,  ET  AL. 


Submitted  June  16,  1919.    Decided  December  10,  1919. 


The  practice  of  the  Delaware,  Lackawanna  &  Western  Railroad  and  I>ehigh 
Valley  Railroad,  and  of  the  Buffalo,  Rochester  &  Pittsburgh  Railroad  prior 
to  March  5,  1918,  of  refusing  to  absorb  the  switching  charge  of  the  Erie 
Railroad  at  Buffalo,  N.  Y.,  on  shipments  of  transit  grain  or  grain  products 
to  the  same  extent  that  they  absorb  or  absorbed  the  switching  charges  of 
the  New  York  Central  Railroad  or  Buffalo  Creek  Railroad  found  to  be 
and  to  have  been  unduly  prejudicial  to  complainant,  but  not  to  have  been 
the  cause  of  damage  to  complainant  on  shipments  of  grain  products. 
Reparation  awarded  on  shipments  of  grain  to  points  on  defendants*  rails 
which  could  not  have  been  reached,  at  complainant's  option  and  without 
disregard  of  routing  instructions  given  by  or  delivery  requirements  of 
its  consignees,  by  other  routes  which  would  have  avoided  the  switching 
charge. 

James  O.  Moore  for  complainant. 
Douglass  Swift  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastihan. 

Eastman,  Commissioner: 

The  issues  here  presented  were  made  the  subject  of  a  proposed 
report  by  the  examiner  before  whom  the  testimony  was  taken.  Ex- 
ceptions wei^  filed  and  the  parties  were  heard  in  oral  argument. 
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The  Olobe  Elevator  Company,  complainant  herein,  is  engaged  at 
Buffalo,  N.  Y,,  in  the  puichnse  ind  sale  of  gi-ain  and  in  the  manufac- 
ture of  feed.  Its  mill  and  elevator  are  located  on  the  rails  of  the 
Erie  Railroad.  By  complaint,  filed  July  1,  1918,  as  amended,  it 
alleges  that  the  tariffs  of  the  Delaware,  Lackawanna  &  Western  Rail- 
road and  Lehigh  Valley  Railroad  governing  the  absorption  of  out- 
bound switching  charges  on  grain  and  grain  products  in  transit  at 
Buffalo  are  unreasonable  and  subject  it  to  undue  prejudice  and  dis- 
advantage, in  that  they  do  not  provide  for  the  absorption  of  the 
charges  assessed  by  the  Erie  Railroad  on  such  commodities  moving 
from  complainant's  mill  and  elevator,  while  authorizing  the  absorp- 
tion of  the  switching  charges  of  the  New  York  Central  Railroad  and 
Buffalo  Creel;  Railroad  on  shipments  from  mills  and  elevators  on  the 
rails  of  those  carriers.  Similar  allegations  of  unreasonableness  and 
undue  prejudice  are  made  respecting  the  alisorption  tariffs  of  the 
Buffalo,  Rochester  &  Pittsburgh  Railroad  in  effect  prior  to  March  5, 
1918.     Reparation  is  asked. 

Substantially  all  of  the  gi-ain  received  by  complainant  moves  into 
Buffalo  over  the  rails  of  the  Erie.  New  York  Central,  Michigan 
Central,  New  York,  Chicago  &  St,  I.iOuis,  Pere  Marquette,  and 
Wabash  railroails,  is  iK'Oorded  the  usiuil  transit  privileges  applica- 
ble to  grajji.  and  is  finally  forwarded  to  eastern  destinations  under 
through  billing  from  points  of  origin  as  grain  or  grain  pi-oducte. 
The  inbound  switching  charges  at  Buffalo  are  absorbed  by  the  we.«t- 
ern  lines.  Complainant's  princi])nl  connjetitors  are  the  Buffalo  Ce- 
real Company  and  the  Eastern  Grain  Company,  which  are  locatml 
on  the  tracks  of  the  New  York  Central,  and  the  Churchill  Grain  & 
Seed  Company,  starved  by  the  Buffalo  Creek  Railroad.  Competition 
with  the  Buffalo  Cereal  Company  is  in  the  sale  of  grain  products 
and  fowl,  and  to  a  lesser  extent  in  grain,  and  with  the  Eastern  Grain 
Company  and  the  Churcliill  Grain  &  Seed  Company  in  the  sale  of 
grain  only. 

The  charge  of  the  Erie  Railroad  for  switching  carload  shipments 
of  grain  and  grain  products  from  complainant's  mill  and  elevator 
to  connections  with  the  Delaware,  Lackawanna  &  Western,  Lehigh 
Valley,  and  Buffalo,  Rochester  &  Pittsburgh,  hereinafter  referred  to 
as  defendants,  is  $3.r)0  per  car.  The  Lehigh  Valley  and  the  Dola- 
ware,  Jjackawanna  &  Western,  hereinafter  called  the  Lackawanna, 
do  not  absorb  any  part  of  this  charge  and  the  Buffalo,  Rochester  & 
Pittsburgh  did  not  until  March  .5,  1918.  By  tariff  effective  on  that 
date  the  latter  carrier  provided  for  the  absorption  of  the  switching 
charges  of  all  connecting  lines  in  Buffalo  on  transit  grain  and  grain 
products  to  the  extent  of  $2.60  per  car.  Throughout  the  period  cov- 
ere<l  by  the  complaint  the  New  York  Central  has  absorbed  the  full 
amount  of  the  Erie's  switching-  charge. 
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For  the  movement  from  the  Buffalo  Cereal  Company  and  the  East- 
ern Grain  Company  to  connections  with  defendants'  rails  the  New 
York  Central  publishes  a  switching  charge  of  $2.60  per  cai:  on  all- 
rail  transit  grain  moving  under  through  rates  from  points  of  origin 
to  destinations  east  of  Buffalo,  and  on  grain  products  from  the  Buf- 
falo Cereal  Company  $3.50  per  car,  except  that  when  the  grain  has 
moved  into  Buffalo  over  the  New  York  Central  lines  west  of  Buffalo 
no  switching  charge  is  assessed  on  the  outbound  gi'ain  products, 
lentil  July  15,  1917,  the  charge  on  grain  was  $2.10  per  car.  The 
switching  charge  of  the  Buffalo  Creek  Railroad  on  grain  and  grain 
products  moving  from  the  elevator  of  the  Churchill  Grain  &  Seed 
Company  to  defendants'  rails  has  been  $2.60  per  car  since  May  21, 
1017.     Prior  thereto  it  was  $2.10. 

By  a  tariff  effective  January  1,  1916,  the  Lackawanna  provided 
for  the  absorption  of  the  switching  charges  of  the  New  York  Central 
to  the  amount  of  $2.10  per  car  on  all-rail  transit  grain  from  the 
Buffalo  Cereal  Company  and  Eastern  Grain  Company,  and  on  grain 
products  from  the  Buffalo  Cereal  Company  when  the  inbound  move- 
ment was  over  the  New  York,  Chicago  8c  St.  Loui^,  Michigan  Central, 
Grand  Trunk,  Pere  Marquette,  or  Wabash  railroads.  Since  July  15, 
1917,  the  amount  of  the  absorption  has  been  $2.60  per  car.  The  prac- 
tice of  the  Lackawanna  has  also  been  to  absorb  the  charges  of  the 
I>uffalo  Creek  on  grain  and  grain  products  forwarded  by  the  Church- 
ill Grain  &  Seed  Company.  The  Lehigh  Valley,  since  February  15, 
1916,  has  published  rules  for  the  absorption  of  switching  charges 
similar  to  those  of  the  Lackawanna,  but  provided  for  the  increase  to 
$2.60  per  car  on  May  25,  1917.  Inasmuch  as  no  charge  is  assessed  by 
the  New  York  Central  on  shipments  of  grain  products  from  the 
Buffalo  Cereal  Company  when  that  carrier  receives  the  inbound  line 
haul  tlie  tariffs  of  the  Lackawanna  and  Lehigh  Valley  do  not  pro- 
vide for  an  absorption  on  grain  products  moving  under  through  New 
York  Central  billing.  The  Buffalo,  Rochester  &  Pittsburgh  has  con- 
tinuously provided  in  its  tariffs  for  the  absorption  of  the  switching 
charges  of  the  Buffalo  Creek  Railroad  on  transit  grain  and  grain 
products,  and  since  March  5,  1918,  has  made  similar  provision  on 
traffic  from  other  lines,  including  the  EriQ. 

It  appears  from  the  record,  and  defendants  admit,  that  the  cir- 
cumstances under  which  they  absorb  the  switching  charges  of  the 
New  York  Central  and  the  Buffalo  Creek  on  grain  or  grain  products 
moving  from  the  Buffalo  Cereal  Company,  Eastern  Grain  Com- 
pany, and  the  Churchhill  Grain  &  Seed  Company  do  not  differ 
from  those  under  which  they  decline,  or  in  the  case  of  the  Buffalo, 
Rochester  &  Pittsburgh  formerly  declined,  to  absorb  the  charges  of 
the  Erie  from  complainant's  mill  and  elevator.  The  Lackawanna 
and  I^high  Valley  have  declared  their  intention  of  providing  for 
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the  absorption  in  the  amount  of  $2.60  per  car  of  the  Erie's  charge 
on  such  commodities  moving  under  through  billing  from  western 
lines,  and,  as  stated,  the  Buffalo,  Rochester  &  Pittsburgh  has  already 
made  such  provision.  The  principal  issue  here,  therefore,  is  whether 
complainant  has  been  damaged  by  reason  of  the  failure  of  defendants 
to  absorb  the  switching  charges  of  the  Erie  from  its  mill  and  elevator 
to  the  same  extent  that  they  absorb  and  absorbed  those  of  the  carriers 
serving  its  competitors. 

The  record  shows  that  complainant  and  the  Buffalo  Cereal  Com- 
pany manufacture  substantially  the  same  kinds  of  feed  and  are  in 
active  competition  in  the  sale  of  their  products  at  points  east  of 
Buffalo  on  the  rails  of  the  Erie,  New  York  Central,  Lackawanna, 
Lehigh  Valley,  and  Buffalo,  Rochester  &  Pittsburgh,  and  their  con- 
nections. The  grain  is  drawn  from  the  same  general  territory,  moves 
over  the  same  roads  into  Buffalo,  and  is  subject  to  the  same  transit 
rules.  The  selling  prices  of  the  different  grades  of  feed  are  based 
on  the  closing  market  price  of  the  grain  plus  the  cost  of  manufacture 
and  the  freight  rate  to  destination,  and  are  made  up  daily  by  the 
Buffalo  dealers  for  distribution  at  all  points  throughout  the  east. 
In  meeting  the  prices  quoted  by  the  Buffalo  Cereal  Company  for 
deliveries  at  points  on  or  reached  by  way  of  the  Lackawanna  and 
Lehigh  Valley  complainant  has  assumed  the  switching  charge  of  the 
Erie,  and  until  March  5, 1918,  was  under  the  same  disadvantage  when 
forwarding  shipments  over  the  Buffalo,  Rochester  &  Pittsburgh.  It 
is  on  a  parity  with  its  competitor  in  making  deliveries  at  points  served 
by  the  Erie  or  New  York  Central. 

As  hereinbefoi-e  stated,  competition  in  the  sale  of  grain  is  prin- 
cipally with  the  Eastern  Grain  Company  and  the  Churchill  Grain  & 
Seed  Company,  and  what  has  been  said  regarding  complainant's 
disadvantage  with  respect  to  grain  products  applies  also  to  grain. 
Under  defendants'  tariffs  both  of  those  companies  have  been  able  to 
make  shipments  of  grain  to  points  on  the  Lackawanna  and  Ijehigh 
Valley  without  charge  for  switching,  and  one  of  them  enjoyed  a  like 
advantage  on  shipments  to  points  on  the  Buffalo,  Rochester  &  Pitts- 
burgh until  the  tariff  of  that  carrier  was  made  applicable  to  ship- 
ments received  from  all  connecting  lines. 

With  certain  exceptions   which  will   hereinafter  be  considered, 

defendants  do  not  question  that  complainant  has  suffered  damage 

on  the  shipments  of  grain  which  are  in  issue  or  that  it  is  entitled  to 

reparation  therefor.     In  the  case  of  the  shipments  of  grain  prod-^ 

ucts,  however,  the  carriers  earnestly  contend  that  the  prejudicial 

absorption  tariffs  were  not  the  cause  of  whatever  damage  may  have 

been  suffered,  and  that  no  reparation  may  lawfully  be  awarded. 

As  has  been  stated,  when  it  has  received  the  inbound  haul  no  switch- 
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ing  charge  is  assessed  by  the  New  York  Central  on  shipments  of 
transit  grain  products  moved  from  the  Buffalo  Cereal  Company's 
elevator  to  the  Lackawanna  or  Lehigh  Valley  tracks,  nor  do  the 
tariffs  of  the  defendants  provide  for  the  absorption  of  a  switching 
charge  in  such  cases.  By  using  New  York  Central  through  billing 
for  outbound  shipments  over  the  Lackawanna  and  Lehigh  Valley, 
the  Buffalo  Cereal  Company  has  thus  been  able  to  avoid  all  charges 
for  switching,  and  the  evidence  shows  that  it  did  this  in  the  great 
majority  of  cases  during  the  reparation  period.  Out  of  the  total  of 
1,067  shipments  which  moved  over  the  Lehigh  Valley  from  June  28, 
1916,  to  April  30,  1919,  only  67  were  forwarded  under  the  through 
billing  of  western  lines  other  than  New  York  Central,  and  only  26 
out  of  the  total  of  720  shipments  which  moved  over  the  Lackawanna 
during  approximately  the  same  period. 

From  these  facts  the  conclusion  is  drawn  that  complainant's  dis- 
advantage was  created  by  circumstances  wholly  disconnected  from 
the  tariffs  and  practices  of  the  defendants,  and  for  which  they  were 
in  no  way  responsible.  The  few  exceptional  shipments,  it  is  alleged, 
could  not  alone  have  operated  to  fix  the  selling  price  in  competitive 
markets.  Defendants  also  call  attention  to  the  fact  that  the  Buffalo, 
Rochester  &  Pittsburgh,  prior  to  March  5, 1918,  did  not  provide  in  its 
tariffs  for  the  absorption  of  any  switching  charges  on  the  Buffalo 
Cereal  Company's  shipments  of  grain  products,  whatever  the  through 
billing  might  be.  Yet  that  company,  by  using  New  York  Central 
through  billing,  could  and  did  avoid  a  switching  charge  in  shipping 
its  products  to  points  on  the  Buffalo,  Rochester  &  Pittsburgh,  while 
complainant  was  under  the  same  handicap  as  regards  the  Erie  switch- 
ing charge  and  suffered  the  same  damage  on  its  shipments  of  feed 
over  the  Buffalo,  Rochester  &  Pittsburgh,  in  the  absence  of  any 
tariff  discrimination,  as  it  suffered  on  similar  shipments  over  the 
Lackawanna  and  Lehigh  Valley,  in  the  presence  of  such  discrimina- 
tion. 

Complainant  maintains  that  while  its  damage  would  not  have  been 
wholly  removed,  it  would  have  been  materially  lessened  if  the  tariffs 
of  the  Lackawanna  and  the  Lehigh  Valley  during  the  reparation 
period  had  made  the  same  provision  for  the  absorption  of  charges  on 
grain  products  switched  from  mills  and  elevators  on  the  Erie  as  from 
those  on  the  New  York  Central.  It  argues  that  defendants'  failure, 
admittedly  unlawful,  to  accord  like  treatment  in  both  cases  was, 
therefore,  the  cause  of  the  greater  portion  of  the  damage  which  was 
suffered.  When  switching  charges  were  absorbed  in  certain  cases, 
the  right  was  created,  complainant  contends,  to  have  similar  charges 
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absorbed  in  all  other  cases  where  circumstances  were  not  dissimilar, 
and  from  the  denial  of  this  right  its  disadvantage  and  damage 
sprang. 

We  think  that  the  defendants  are  justified  in  their  view  of  this 
matter.  For  the  most  part  complainant's  competitor,  the  Buffalo 
Cereal  Company,  did  not  use  the  absorption  tariffs  during  the  i-epara- 
tion  period  but  accomplished  a  similar  result  by  the  use  of  New 
York  Central  through  billing.  Complainant's  damage  would  have 
been  suffered  if  the  prejudicial  tariffs  had  never  been  made  effective, 
and  the  prejudice  can  not  be  regarded  as  its  cause.  There  were  a  few 
exceptional  cases,  it  is  true,  where  the  situation  was  otherwise,  but  no 
definite  pail  of  complainant's  damage  is  related  by  the  evidence  to 
these  ])articular  shipments.  In  the  case  of  grain  products,  we  there- 
fore find  that  it  has  not  been  shown  that  the  prejudicial  tariffs  in 
question  were  the  cause  of  damage  to  complainant,  and  that  no  award 
of  i*oparation  may  properly  be  made. 

As  has  been  stated,  defendants  admit  that  complainant  is  entitled 
to  reparation  on  the  shipmentsof  grain  in  question,  subject  to  certain 
exceptions  which  we  shall  now  consider.  At  the  hearing  complainant 
submitted  a  pai-tial  list  of  representative  points  to  which  shipments 
had  been  made,  ilany  of  the  points  named  are  common  points  or 
points  beyond  defendants'  lines  which  could  have  been  as  conveniently 
reached  over  the  Erie  or  New  York  Central  without  charge  for 
switching  at  Buffalo.  It  was  explained  in  a  general  way  that  in 
such  instances  the  routing  was  directed  by  consignees,  who,  by  rea- 
son of  their  location,  or  for  certain  advantages  of  billing,  preferred 
to  have  their  shipments  move  over  the  particular  route  which  was 
designated.  It  was  further  stated  that  in  practically  all  cases  where 
routing  instructions  were  not  given,  shipments  were  forwarded  over 
the  Erie  or  New  York  Central. 

Complainant  insists  that  it  was  necessary  to  follow  the  instruc- 
tions given  by  its  customers,  as  otherwise  their  orders  would  have 
been  placed  with  other  dealers  in  Buffalo  who  had  equal  advantages 
over  all  routes.  Defendants,  on  the  other  hand,  argue  that  even  if  com- 
plainant was  required  by  its  consignee  to  route  a  shipment  over  their 
rails  when  it  might  have  been  forwarded  over  the  Erie  or  New  York 
Central,  it  would  not  be  entitled  to  reparation  if  the  consignee  was 
not  justified  by  the  facts  in  requiring  such  routing.  It  is  urged  that 
the  shipper  and  consignee  must  be  treated  as  a  unit,  that  the  relation- 
ship established  by  the  contract  of  carriage  is  between  the  railroad  com- 
pany on  the  one  hand  and  the  shipper  and  consignee  on  the  other, 
and  that  if  the  latter  parties  unnecessarily  make  a  shipment  over  a 
route  which  carries  a  higher  rate  than  some  other  available  route, 
they  are  responsible  for  the  damages  which  are  thereby  incurred. 
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In  our  judgment,  complainant  could  not  well  be  expected  to  question 
the  reasons  for  the  instructions  which  were  given  by  its  customers; 
no  relationship  existed  between  them  which  would  have  made  such 
a  course  natural  or  appropriate;  and  the  prejudicial  tariffs  of  de- 
fendants were  the  proximate  cause  of  the  damage  to  complainant 
which  resulted  when  the  instructions  were  followed.  The  evidence 
(jf  complainant,  however,  does  not  establish  the  fact  that  its  damage  on 
any  particular  shipment  made  to  a  competitive  point  or  to  a  point 
beyond  the  rails  of  the  defendants  was  caused  by  the  prejudicial 
tariffs.  Clearly,  it  can  not  claim  that  these  tariffs  were  the  cause 
if,  without  specific  instructions  to  that  effect,  or  without  the  neces- 
sity for  such  routing  because  of  consignee's  location,  it  routed  a  car 
over  one  of  the  defendant  carriers  when  the  New  York  Central  or 
Erie  offered  the  same  service  at  a  lower  cost.  Any  additional  ex- 
pense to  which  complainant  may  have  been  subjected  by  failing  to 
take  advantage  of  the  service  of  those  carriers,  when  not  prevented 
from  so  doing  by  the  requirements  of  its  customers,  can  not  be  at- 
tributed to  defendants'  absorption  tariffs. 

It  also  seems  that  certain  shipments  of  grain  were  made  to  points 
on  the  Lehigh  Valley  or  its  connections  which  might  have  been 
reiiched  under  joint  rates  applying  via  the  Erie  and  Lehigh  Valley 
through  Waverly  as  the  junction  point,  without  assessment  of  any 
switching  charge  at  Buffalo;  and  defendants  claim  that  complainant 
is  not  entitled  to  reparation  in  such  cases.  In.  reply,  complainant 
states  that  this  contention  might  have  merit  if  all  its  grain  from  the 
west  came  over  the  Erie,  but  that  most  of  its  grain  arrives  inbound 
at  Buffalo  over  the  Nickel  Plate,  Pere  Marquette,  Wabash,  Michigan 
Central,  and  New  York  Central.  There  was  no  through  route  and 
joint  rate  via  the  Erie  and  Lehigh  Valley  through  Waverly  for 
transit  grain  which  moved  into  Buffalo  over  any  of  the  other  western 
roads.  Unless,  therefore,  complainant  had  Erie  billing  to  apply  on 
oujtbound  shipments  to  the  Lehigh  Valley,  it  could  not  obtain  the 
advantage  of  the  through  route  and  joint  rates  via  Waverly.  This 
use  of  Erie  billing,  complainant  states,  can  rarely  be  accomplished, 
because  of  the  small  number  of  shipments  which  it  receives  over  the 
Erie  from  the  west*  Here  again  the  evidence  is  not  sufficient  to 
determine  whether  or  not  in  the  specific  cases  in  question  the  through 
route  via  Waverly  might  have  been  used  to  avoid  the  switching 
charge. 

We  find  upon  the  record  that  the  practice  of  the  Lackawanna  and 
Lehigh  Valley  of  refusing  to  absorb  the  switching  charges  of  the 
Erie  Railroad  on  transit  grain  and  grain  products  to  the  same  extent 
that  they  absorb  those  of  the  New  York  Central  and  Buffalo  Creek 
railroads  on  the  same  commodities  has  been  and  is  unduly  prejudi- 
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cial  to  complainant,  and  that  the  former  practice  of  the  Buffalo, 
Kochester  &  Pittsbiirf2:h  in  this  respect  was  likewise  unduly  prejudi- 
cial to  complainant.  An  appropriate  order,  will  be  entered  requiring 
defendants  Lackawanna  and  Lehigh  Valley  and  Walker  D.  Hines, 
Director  General  of  Eailroads,  to  remove  this  prejudice.  We  fur- 
ther find  that  complainant  has  been  damaged  and  is  entitled  to  repa- 
ration on  each  car  of  transit  grain  shipped  to  local  or  connnon  points 
on  defendants'  rails  which  could  not  have  .been  reached,  at  complain- 
ant's option  and  without  disregard  of  routing  instructions  given  by 
its  consignees  or  of  the  necessity  for  a  particular  delivery  because  of 
consignee's  location,  by  other  routes  which  would  have  avoided  the 
switching  charge,  in  an  amount  equivalent  to  that  which  defendants 
contemporaneously  absorbed  on  like  shipments  to  the  same  points 
from  mills  and  elevators  in  Buffalo  on  the  New  York  Central  and 
Buffalo  Creek  railroads.  The  facts  of  record,  however,  are  not  suf- 
ficient to  enable  us  to  segregate  the  particular  shipments  of  grain 
upon  which  complainant  is  thus  entitled  to  reparation.  If  complain- 
ant can  come  to  an  agreement  with  defendants  as  to  the  amount  of 
reparation  to  which  it  is  entitled  under  our  findings,  it  should  pre- 
pare a  statement  in  accordance  with  rule  V  of  the  Rules  of  Practice 
and  submit  it  to  defendants  for  verification.  Upon  receipt  of  a 
statement  so  prepared  and  verified  we  will  consider  the  entry  of  an 
order  awarding  reparation.  If  such  agreement  can  not  be  reached, 
complainant  may  ask  for  further  hearing  in  order  that  it  may  sup- 
ply this  deficiency  in  the  evidence. 
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No.  0802. 
WACCAMAW  LUMBER  COMPANY 

V. 

ATLANTIC  COAST  LINE  RAILROAD  COMPANY, 
DIRECTOR  GENERAL,  ET  AL. 


Submitted  July  16,  1919.    Decided  November  24,  1919. 


Rates  on  lumber,  in  carloads,  from  Bolton,  N.  C,  to  Norfolk  and  Pinners  Point, 
Va.,  and  points  nortli  thereof  found  to  liave  been  unreasonable.  ReparatiOD 
awarded. 

Robert  D,  Burhank  for  complainant. 
Alex,  M.  Bull  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Haul,  Woollet,  and  Eastman. 
By  Division  3 : 

Complainant  is  a  corporation  engaged  in  the  manufacture  of 
lumber  at  Bolton,  N.  C.  By  complaint  filed  July  14,  1917,  it  alleges 
that  the  defendants'  rates  on  lumber,  in  carloads,  in  effect  prior 
to  May  22,  1915,  from  Bolton  to  Norfolk  and  Pinners  Point,  Va., 
and  to  various  points  beyond  in  trunk  line  and  New  England  terri- 
tories were  unreasonable  and  unjustly  discriminatory  to  the  extent 
that  the  local  or  proportional  rate  to  Norfolk  or  Pinners  Point  ex- 
ceeded the  combination  of  rates  to  and  from  Drum  Hill,  N.  C. 
Reparation  is  asked  on  numerous  shipments  which  moved  subse- 
quent to  May  31,  1914.  The  claim  was  presented  to  the  Commission 
informally  June  20,  1916.  Shipments  on  which  the  freight  charges 
were  paid  two  years  or  more  prior  to  that  date  are  barred  by  the 
statute  of  limitations.  The  Director  General  of  Railroads  was  made 
a  party  defendant  by  supplemental  complaint  filed  prior  to  the 
hearing.    Rates  are  stated  in  cents  per  100  pounds. 

Apparently  some  of  the  shipments  listed  in  the  complaint  did  not 
move  through  Drum  Hill,  but  the  claim  for  reparation  is  confined  to 
shipments  which  moved  over  the  defendant  carriers'  lines  to  or 
through  Norfolk  or  Pinners  Point  by  way  of  Drum  HUl.  Through 
rates  on  lumber  from  Carolina  points  to  points  in  trunk  line  and  New 
England  territories  are  and  for  many  years  past  have  been  con- 
structed by  adding  to  the  proportional  rates  from  the  Carolina  points 
to  the  Virginia  gateways,  including  Norfolk  and  Pinners  Point,  the 
specifics  of  the  lines  operating  north  of  the  gateways.  At  the  time 
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when  tile  shipments  moved  the  proportional  rate  as  well  as  the  local 
rate  from  Bolton  to  Norfolk  and  Pinners  Point  was  11  cents,  and 
from  Drum  Hill  to  Norfolk  and  Pinners  Point  3.25  cents.  Con- 
temporaneously the  Atlantic  Coast  Line  Bailroad  published  a  local 
distan<'e  rate  of  $17.30  per  car  of  24,000  pounds,  excess  in  proportion, 
equivalent  to  a  rate  of  7.208  cents,  on  lumber,  in  carloads,  from  Bol- 
ton to  Drum  Hill,  which,  in  the  absen(  e  of  tlirough  rates,  could  have 
been  used  as  a  factor  in  the  construction  of  tlirough  rates  to  the  des- 
tinations in  question.  On  May  22,  1915,  the  minimum  was  reduced 
to  20,000  pounds,  which  was  equivalent  to  an  increase  to  8,65  cents 
in  the  rate  to  Drum  Hill.  The  aggregate  of  the  rates  from  Bolton 
to  Drum  Hill  and  fi-om  Drum  Hill  to  Norfolk  or  Pinners  Point  was, 
therefore,  prior  to  May  22,  1915,  10.458  cents,  or  0,542  cent  less  than 
the  Hii-ough  local  or  pi-oportional  rate,  and  thereafter  11,9  cents,  or 
0.9  cent  in  excess  of  such  rate. 

Defendants  express  willingness  to  make  reparation  on  the  basis  of 
the  aggregates  of  the  intermediate  rates  to  and  from  Drum  Hill. 

We  find  that  the  rates  applicable  to  the  above-described  shipments 
via  Drum  Hill  which  moved  prior  to  May  22,  1915,  were  unreason- 
able to  the  extent  that  the  local  or  proportional  rate  to  Norfolk  or 
Pinners  Point  exceeded  the  aggregate  of  the  intermediate  rates  con- 
temporaneously in  effect  over  the  route  of  movement  to  those  points; 
that  complainant  made  the  said  shipments  and  paid  and  bore  the 
charges  thereon;  that  it  has  been  damaged  to  the  extent  of  the  dif- 
ference between  the  charges  paid  and  those  which  would  haw 
accrued  on  the  basis  herein  found  reasonable;  and  that  it  is  entitled 
to  reparation,  with  interest,  on  all  of  the  said  shipments  as  to  which 
its  claims  are  not  barred  by  the  statute  of  limitations.  The  exact 
amount  of  reparation  due  can  not  be  detennined  on  this  record,  and 
complainant  should  prepare  a  statement  showing  the  details  of  the 
shipments  in  accordance  with  rule  V  of  th?  Rules  of  Practice,  which 
statement  should  be  submitted  to  defendants  for  verification.  Upon 
receipt  of  a  statement  so  prepared  and  verified  we  will  consider  the 
entry  of  an  order  awarding  reparation.  Inasmuch  as  the  rata  from 
Bolton  to  Norfolk  and  Pinners  Point  has  been  lower  since  May  22. 
1915,  than  the  combination  on  Drum  Hill,  there  is  no  basis  for  an 
award  of  reparation  on  shipments  moving  subsequent  to  that  date. 

K1,C.C 


PORTLAND  CATTLE  LOAN   CO.   V.  DIRECTOB  GENERAL.  597 


No.  10321.* 

PORTLAND  CATTLE  LOAN  COMPANY 

DIRECTOR  GENERAL,  OREGON  SHORT  LINE  RAILROAD 

COMPANY,  ET  AL. 


Submitted  June  11,  1919.    Decided  November  24,  1919. 


Rates  on  cattle  In  carloads  from  Hereford  and  Abernathy,  Tex.,  to  Pocatello, 
Idaho,  and  Butte  and  Monida,  Mont.,  found  to  have  been  unreasonable. 
Reparation  awarded. 

James  O.  Wilson  and  Geo.  B.  Guthrie  for  complainants. 
George  H.  Smithy  A.  G.  Spencer^  and  John  F.  Reilly^  for  defend- 
ants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Woolley,  and  Eastman. 

By  Division  3 : 

The  complainants  are  corporations  engaged  in  the  cattle  loan  and 
feed  business  at  North  Portland,  Oreg.  By  complaints  filed 
October  29,  1918,  it  is  alleged  that  the  rates  charged  for  the  trans- 
portation, in  August  and  September,  1912,  of  numerous  carloads  of 
cattle  from  Hereford  and  Abernathy,  Tex.,  to  Pocatello,  Idaho, 
and  Butte  and  Monida,  Mont.,  were  unreasonable  to  the  extent  that 
they  exceeded  rates  subsequently  established.  Reparation  is  sought. 
Complainants  state  that  the  rates  in  effect  since  May  20,  1913,  have 
been  satisfactory.    Rates  are  stated  in  amounts  per  car. 

The  points  of  origin  are  in  the  panhandle  of  Texas;  Hereford 
is  47  miles  southwest  of  Amarillo,  Tex.,  and  57  miles  northeast  of 
Clovis,  N.  Mex. ;  and  Abernathy  is  105  miles  south  of  Amarillo.  The 
shipments  moved  Pecos  &  Northern  Texas  Railway  (now  Pan 
Handle  &  Santa  Fe  Railway)  to  Amarillo;  Fort  Worth  &  Denver 
City  Railway  to  Texline,  Tex.;  Colorado  &  Southern  Railway  to 
Denver,  Colo.;  Union  Pacific  Railroad  to  Granger,  Wyo. ;  and 
Oregon  Short  Line  Raili'oad  to  destinations,  averaging  about  1,312 
miles.  A  branch  of  the  latter  railroad  runs  north  from  Pocatello 
through  Idaho  Falls,  Monida,  and  Dillon  to  Butte.  At  the  time  of 
movement  the  tariffs  provided  that  Hereford  should  take  the  Ama- 


»Thi8  report  also  embraces  No.  10321  (Sub-No.  1),  PorUand  Feeder  Company  v.  Same. 
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rillo  basis  of  rates  and  Abernathy  an  arbitrary  of  $8.80  per  car  over 
that  basis.  On  May  20,  1913,  the  basis  of  rates  just  described  was 
also  made  applicable  to  the  destinations  here.  Reparation  is  asked 
to  the  basis  of  the  rates  subsequently  established.  Insufficient  charges 
v;ere  assessed  on  all  of  the  shipments  at  the  time  of  delivery;  and  in 
January,  1915,  defendants  erroneously  refunded  $615.70  on  certain 
shipments  from  Hereford,  which  refund  was  based  on  the  Amarillo 
rate.  The  carriers  later  obtained  judgments  for  the  undercharges 
on  all  of  the  shipments,  which  were  sustained  on  writs  of  error. 
Portland  Cattle  Loan  Co.  v.  O,  S,  L,  R.  Co.,  251  Fed.,  33,  and  Port- 
land Feeder  Go.  v.  Same,  251  Fed.,  36.  Complainants  paid  the  re- 
spective judgments,  with  interest  and  costs,  in  June  or  July,  1918, 
and  within  the  two-year  statutory  period  thereafter  filed  this  com- 
plaint. The  following  statement  and  notes  show  details  of  the  ship- 
ments, rates  applied  and  subsequently  established,  rates  from  Ama- 
rillo, and  payment  of  charges : 


Distance,  miles 

Number  carloads  in  each  shipment. 

Rate  applied  per  car « 

Rate  subsequently  established 

Charges  paid  on  delivery  in  1912 


Portland  Cattle  Loan 
Company. 


Hereford 

to  Ama- 

rUlo.> 


47 

1 

126.40 


20.00 


Hereford 

to  Poca- 

tello. 


1,158 

27 

$142.90 

116.50 

3,685.50 


Erroneous  refund  in  1915. 
Judgments  paid  in  1918... 


Interest  on  Judgments. 
Costs  of  suits 


1615.70 
794.90 


Hereford 
to  Butte. 


1,421 

16 

S171.20 

144.80 

2,636.80 


102.40 


230.34 
172.10 


Portland  Feeder  Company. 


Hereford 

to 
Monida. 


1,289 

36 

S144.90 

118.50 

4,986.00 


Aber- 
nathy to 
Poca- 
tello. 


1,215 

21 

1156.10 

125.30 

2.866.50 


23a  40        411.60 


Aber- 
nathy to 
Amencan 

FaUs.t 


1,241 

11 

117a  10 

139.30 

1,655.50 


215.60 


311. 61 
4a  00 


I  No  reparation  is  asked  on  this  shipment. 

*  ThB  rate  applied  beyond  Pocatello  is  not  attacked. 

*  The  throuff h  rates  applied  were  based  on  combinations  of  the  following  rates:  Hereford  and  Abernathy 
to  Amarillo,  $26.40  and  $39.60  per  oar.  respectively;  Amarillo  to  Pocatello,  Monida,  and  Dillon,  $116,501 
$118.50,  and  $125  per  car,  respectively,  applicable  to  shipments  of  id  cars  or  more;  Dillon  to  Butte,  $19.80 
per  oar;  Pocatello  to  American  Falls,  $14  per  car. 

As  indicated  above,  a  portion  of  the  alleged  unreasonable  charges 
on  each  shipment  was  paid  in  1912  and  the  remainder  in  1918.  Sec- 
tion 16  of  the  act  to  regulate  commerce  provides  that  all  complaints 
for  the  recovery  of  damages  shall  be  filed  with  the  Commission 
within  two  years  from  the  time  the  cause  of  action  accrues,  and  not 
after.  In  Louisville  Cement  Co,  v.  Interstate  Commerce  CommiJisiony 
246  U.  S.,  638,  it  was  held  that  the  cause  of  action  accrues  when  the 
freight  charges  are  paid.  As  full  tariff  rates  must  be  collected,  the 
charges  can  not  be  considered  paid  until  fully  paid.  The  transaction, 
being  indivisible,  was  not  closed,  and  the  cause  of  action,  therefore, 
did  not  accrue  until  full  payment  was  made.  Accrual  of  Cause  of 
Action^  15  I.  C.  C,  201,  204. 
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Complainants  cited  rates  ranging  from  $110  to  $123.80  from  the 
same  points  of  origin  to  destinations  in  Montana  east  of  the  Eocky 
Mountains,  applying  via  the  route  of  movement  to  Denver,  thence  via 
Chicago,  Burlington  &  Quincy  Railroad  to  Billings,  Mont.,  and  Great 
Northern  or  Northern  Pacific  Eailway  beyond,  1,244  to  1,380  miles, 
which  were  also  applicable  via  other  routes  through  Nebraska ;  rates 
ranging  from  $95  to  $124.80  from  points  of  origin  to  destinations  in 
North  and  South  Dakota  on  the  Chicago,  Milwaukee  &  St.  Paul  Rail- 
way system,  1,241  to  1,544  miles,  applicable  via  routes  compara- 
tively free  from  mountain  hauls;  rates  of  $112.75  and  $117.75  from 
Clovis,  N.  Mex.,  to  points  in  Montana,  1,530  to  1,630  miles,  applicable 
via  Denver;  a  rate  of  $125  from  Hereford  to  Butte,  2,039  miles,  by 
way  of  Kansas  City,  Mo.,  and  Council  Bluffs,  Iowa;  and  a  rate  of 
$119.25  from  Clovis,  to  Idaho  Falls,  1,494  miles,  applicable  via  the 
Atchison,  Topeka  &  Santa  Fe  Railway  to  Denver,  thence  over  the 
route  the  shipments  moved  beyond  Denver. 

Defendants  cited  rates  ranging  from  $25.99  to  $42,  in  local  distance 
tariffs  of  the  Great  Northern,  Northern  Pacific,  and  Chicago,  Mil- 
waukee &  St.  Paul,  for  distances  equal  to  those  from  points  of  origin 
to  Amarillo ;  and  from  $141.50  to  $242  from  St.  Paul,  Minn.,  to  points 
in  Montana  and  Washington,  from  points  in  North  and  South  Dakota 
and  Montana  to  Seattle,  Wash.,  from  points  in  Idaho  and  Oregon  to 
Omaha,  Nebr.,  and  from  points  in  California  to  points  in  Nevada  and 
Oregon,  658  miles  to  1,423  miles.  Substantial  portions  of  these  hauls 
are  in  mountainous  country.  The  rates  to  Seattle  and  Omaha  mar- 
kets were  applicable  to  the  movement  of  fat  cattle,  for  which  we 
have  frequently  approved  rates  higher  than  on  feeder  cattle.  De- 
fendants state  that  there  was  no  movement  prior  to  these  shipments; 
that  subsequently  the  rates  were  voluntarily  reduced  to  secure  more 
cattle  for  the  northern  ranges  because  of  the  heavier  production  of 
beet-pulp  feed  by  sugar  factories;  and  that  there  has  been  some 
movement  under  these  rates,  but  that  it  has  been  erratic.  They  con- 
tend that  the  car-mile  earnings  of  from  11.25  to  13.71  cents  on  com- 
plainants' shipments  were  low  as  compared  with  earnings  of  the  Ore- 
gon Short  Line  Railroad  of  19.232  cents  on  cattle  of  all  kinds;  but 
the  average  haul  per  car  on  live  stock  on  the  Oregon  Short  Line  was 
only  207.65  miles  and  the  greater  portion  of  the  movements  involved 
was  over  other  lines. 

We  find  that  the  rates  assailed  were  unreasonable  to  the  extent 
that  they  exceeded  the  rates  subsequently  established;  that  com- 
plainants made  the  shipments  as  described  and  paid  and  bore  the 
charges  thereon;  that  they  were  damaged  to  the  extent  that  the 
charges  paid  exceeded  the  charges  that  would  have  accrued  on  the 

55 1.  C.  G. 


600  INTERSTATE   COMMERCE   COMMISSION   REPORTS. 

basis  herein  found  reasonable;  and  that  they  are  entitled  to  repara- 
tion on  account  of  the  unreasonable  freight  charges,  with  interest. 
As  defendants  contend,  the  costs  taxed  against  the  complainants  in 
the  federal  courts  were  but  incidental  to  the  unsuccessful  defense  of 
that  litigation,  of  which  the  assessment  of  unreasonable  freight 
charges  was  not  the  proximate  cause,  and  neither  those  costs  nor  the 
amounts  of  interest  allowed  and  paid  in  those  cases  can  be  included 
in  the  award  of  reparation.  But  the  allowance  of  interest  was  the 
equivalent  of  payment  of  the  claims  in  suit  when  due  and  payable  or 
of  the  judgments  when  entered,  as  the  case  may  have  been,  and  fixes 
the  date  or  dates  as  of  which  interest  on  the  unreasonable  charges  is 
allowable  here. 

The  exact  amounts  of  reparation  due  can  not  be  determined  on 
this  record,  and  complainants  should  prepare  statements  showing  the 
details  of  the  respective  shipments  in  accordance  with  rule  V  of  the 
Rules  of  Practice,  including  the  dates  on  which  the  earlier  portions 
of  the  charges  were  paid  and  the  dates  from  which  interest  was  al- 
lowed on  the  remaining  portions  in  suit,  which  statements  should  be 
submitted  to  the  defendants  for  verification.  Upon  receipt  of  state- 
ments so  prepared  and  verified  we  will  consider  the  entry  of  an  order 
awarding  reparation.    No  order  for  the  future  is  necessary. 
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No.  10467. 

CHEVROLET  MOTOR  COMPANY  OF  TEXAS 

V, 

DIRECTOR  GENERAL,  ATCHISON,  TOPEKA  &  SANTA  FE 

RAILWAY  COMPANY,  ET  AL. 


Submitted  June  25,  1919.     Decided  November  2),  1919, 


Rate  on  gasoline  enj::ines,  in  carloads,  from  Flint,  Mich.,  to  Fort  Wortli,  Tex., 
found  to  have  been  unreasonable  to  the  extent  tliat  it  exceeded  the  aggre- 
gate of  the  respective  intermediate  rates  contemporaneously  in  effect  to  and 
from  St.  Louis,  Mo.,  and  otlier  Mississippi  River  gateway's.  Reparation 
awarded. 

Ed,  F,  Byars  for  complainant. 
J.  L,  Lockett^  jr.,  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Woolley,  and  Eastman. 

By  Division  3: 

The  complainant,  a  corporation  manufacturing  automobiTcs  at 
Yovt  Worth,  Tex.,  alleges  by  complaint  filed  February  15,  1919,  that 
the  rate  charged  on  various  carloads  of  gasoline  engines  and  parts, 
shipped  between  February  14,  1917,  and  May  13,  1918,  from  Flint, 
Mich.,  to  Fort  Worth,  was  unreasonable,  unjustly  discriminatory, 
unduly  prejudicial,  and  in  violation  of  the  fourth  section  of  the  act 
to  legulate  c^ommerce  in  that  it  exceeded  the  aggregate  of  interme- 
diate rates  from  and  to  the  same  points,  and  exceeded  rat^s  con- 
temporaneously applicable  over  the  same  routes  from  points  of  origin 
to  which  Flint  is  intermediate.  Reparation  is  sought.  Rates  will 
be  stated  in  amounts  per  100  pounds. 

Various  automobile  parts  were  included  in  the  shipments  and  on 
these  the  respective  less-than-carload  rates  were  charged.  Appar- 
ently the  shipments  also  contained  extra  or  additional  engine  parts 
on  which  the  same  rate  was  charged  as  on  the  engine.s.  Such  parts, 
if  any,  should  have  been  charged  the  applicable  lesf^-than-carload 
rates,  and  were  undercharged  if  the  rate  assessed  was  lower.  The 
evidence  is  confined  to  the  rate  on  gasoline  engines,  in  carloads,  and 
onlv  that  rate  will  be  considered. 
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A  few  of  the  shipments  originated  on  the  Pere  Marquette  Rail- 
way and  the  remainder  on  the  Grand  Trunk  Railway.  They  moved 
over  defendants'  lines  by  various  routes,  some  through  the  St.  Louis, 
Mo.,  gateway  and  others  evidently  through  Rock  Island,  East  Fort 
Madision,  Quincy,  and  East  Dubuque,  111.,  respectively.  The  joint 
class  A  rate  which  then  applied  over  these  various  routes  was  95.9 
cents,  pursuant  to  the  following  provision  of  the  governing  western 
classification: 

Machinery  and  Machines: 

Engines:  Class. 

Internal  Combustion   (Alcohol,  Gas,  or  Oil  Burning),  not  other- 
wise indexed  by  name: 

In  packages  named,  straight  or  mixed  C.  L.,  min.  wt.  24,000  lbs., 
subject  to  Rule  6-B  and  Note  3 A 

i^OTE. — Batteries  forming  a  part  of  Internal  Combustion  Engines  with  which 
they  are  shipped  may  be  included  in  mixed  G.  L.  with  such  Internal  Ck)mbus- 
tion  Engines  at  Class  A,  min.  wt.  24,000  lbs.,  subject  to  Rule  G-B. 

For  some  time  prior  to  the  date  of  these  shipments  the  joint  class 
A  rate  from  Flint  to  Fort  Worth  had  been  95.9  cents.  This  rate 
also  applied  from  Saginaw,  Mich.,  and  certain  other  points  in  that 
territory.  The  contemporaneous  intermediate  rates  from  Flint  and 
Saginaw  to  and  beyond  the  Mississippi  River  gateways  were  a  fifth- 
class  proportional  of  18.9  cents,  governed  by  the  official  classification, 
to  the  above-named  gateways  and  a  class  A  rate  of  79  cents,  governed 
by  the  western  classification,  beyond,  aggregating  97.9  cents,  or  2 
cents  in  excess  of  the  joint  rate.  In  Dallas  Chamber  of  (Xominerce  v. 
A.,  T.  &  S.  F.  Ry,  Co.,  40  I.  C.  C,  619,  decided  June  27,  1916,  we 
prescribed  a  maximum  rate  of  74  cents  on  machinery  and  machines 
from  St.  Louis  to  Fort  Worth  and  certain  other  points  in  northeast 
Texas,  and  with  respect  to  rates  from  points  east  of  St.  Louis  we 
there  said: 

This  finding  will  not  necessarily  affect  the  rates  from  other  points  in  de- 
fined territorii»s  except  from  points  from  which  the  local  rates  to  Kansas  City 
or  St.  Louis  added  to  the  rates  herein  prescribed  from  those  cities  to  Texas 
points  are  lower  than  the  present  through  rates  from  points  of  origin  to  Texas. 

Effective  October  15,  1916,  a  commodity  rate  of  74  cents  was  estab- 
lished from  St.  Louis  to  Fort  Worth  on  "  Machinery  and  Machines, 
rated  in  current  Western  Classification,  Class  A."  Effective  Novem- 
ber 3,  1916,  a  joint  commodity  rate  of  92.9  cents,  the  equivalent  of 
the  combination  including  the  reduced  factor  west  of  St.  Louis,  was 
established  from  Saginaw  and  other  points  taking  the  same  rates  on 
the  same  articles,  but  no  commodity  rate  was  established  from  Flint, 
and  the  joint  class  A  rate  from  the  latter  point  thereupon  exceeded 
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by  3  cents  the  aggregate  of  the  rates  to  and  from  the  Mississippi 
River. 

Defendants  now  contend  that  the  classification  description  of  ma- 
chinery and  machines  was  never  intended  to  cover  automobile  en- 
gines; that  such  engines  are  constructed  especially  for  propelling 
motor  vehicles,  and  are  more  "  delicate  and  elaborate  "  than  stationary 
gasoline  engines ;  that  they  are  in  reality  automobile  parts  and  take 
class  A  rating  as  automobile  parts,  n.  o.  i.  b.  n. ;  and  that  the  esttib- 
lislnnent  of  the  commodity  rate  of  74  cents  west  of  St.  Louis  resulted 
in  no  change  in  the  then  existing  combination  on  this  traffic.  The 
classification  provision  upon  which  they  rely  follows: 

Vehicle  Parts: 

Automobile  Parts:  C.  L. 


Automobile  Parts,  not  otherwise  indexed  by  name: 


Iron  or  Steel: 


Loose  or  in  packages,  G.  L.  min.  wt.    30,000  pounds,  subject  to 
Rule  6-B.  A. 

The  class  A  rating  on  automobile  parts  was  established  by  a  sup- 
plement to  the  western  classification  which  became  effective  April  20, 
1917,  and  prior  to  that  date  a  fourth-class  rating  applied  in  connec- 
tion with  this  item.  If  defendants'  contentions  were  well  founded 
the  joint  rate  from  Flint  then  legally  applicable  was  $1,162.  But 
they  are  not.  Complainant's  engines  were  within  the  description  of 
internal-combustion  engines,  "  not  otherwise  indexed  by  name,"  in 
the  general  item  of  machinery  and  machines;  and,  considered  under 
the  item  of  automobile  parts,  were  "  otherwise  indexed  by  name " 
within  the  terms  of  that  item. 

Defendants   further  contend   that,   regardless  of   the  conclusion 

reached  with  respect  to  the  rate  through  the  St.  Louis  gateway,  the 

joint  rate  over  the  routes  through  the  other  gateways  did  not  exceed 

tlic  aggregate  of  intermediate  rates.     But  the  factor  from  St.  Louis 

to  Fort  Worth  was  not  restricted  to  proportional  application.    The 

tariff  pubtishing  that  rate  contained  the  following  provision: 

The  rules  named  in  tliis  Tariff  from  St.  Louis,  Mo.,  wiU  also  apply  from 
points  shown  below  as  proportional  rates  on  traffic  originating  at  points  east 
of  the  Indiana-Illinois  State  Line  on  which  no  through  rates  are  published 
*  *  *  East  r)iil)n(HK\  111.,  East  Fort  Madison,  111.,  ♦  ♦  ♦  Quincy,  IIL, 
Rock  Island.  111.     ♦     »     ♦ 
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It  thus  ai)poars  that  the  74-cent  rate  was  not  so  restricted  or 
limited  as  to  make  it  inapplicable  as  a  factor  in  constructing  a  com- 
bination rate  from  Flint  to  Fort  Worth  via  the  other  gateways  if  no 
joint  rate  had  been  in  effect,  and  that  the  joint  rate  by  those  routes 
also  was  in  excess  of  the  aggregate  of  the  intermediate  rates,  and 
unreasonable  to  the  extent  of  that  excess.  Williams  Co.  v.  Pennsyl- 
vmiia  Co.^  50  I.  C.  C,  531. 

By  the  route  of  movement  in  cases  where  the  Pere  Marquette 
Railway  was  the  originating  carrier,  Flint  is  intermediate  between 
Saginaw  and  Fort  Worth,  and  the  maintenance  of  a  higher  rate 
over  that  route  from  Flint  than  from  Saginaw  was  in  contravention 
of  the  long-and-short-haul  rule  of  the  fourth  section  of  the  act.  Ef- 
fective September  20,  1917,  the  rate  5From  Flint  to  these  various 
gateways  was  increased  to  23.5  c^nts,  since  which  time  the  joint  rate 
has  not  been  ii>  excess  of  the  aggregate  of  intermediate  rates  subject 
to  the  act;  andby  changes  in  the  joint  rates  from  Saginaw  and  Flint, 
respectively,  since  complainant's  shipments,  tlie  adjustment  has  been 
brought  into  conformity  with  the  long-and-short-haul  provision  of 
the  act. 

Wewfind  that  the  rate  assailed  was  Unreasonable  in  so  far  as  it 
exceecled  the  aggregate  of  the  intermediate  rates  subject  to  the  act 
contemporaneously  in  effect  to  and  from  the  respective  Mississippi 
River  gateways  above  referred  to;  that  complainant  made  ship- 
uients  as  described  and  paid  and  bore  the  charges  thereon;  that  it 
has  been  damaged  to  the  extent  of  the  difference  between  the  charges 
paid  and  those  that  would  have  accrued  on  the  basis  herein  found 
reasonable ;  and  that  it  is  entitled  to  reparation,  with  interest.  The 
exact  amount  of  reparation  due  can  not  be  determined  on  this  record, 
and  the  complainant  should  prepare  a  statement  showing  the  de- 
tails of  the  shipments  in  accordance  with  rule  V  of  the  Rules  of 
Practice,  which  statement  should  be  submitted  to  defendants  for 
verificatioil.  Upon  receipt  of  a  statement  so  prepared  and  verified 
we  wall  consider  the  entry  of  an  order  awarding  reparation.  No 
order  for  the  future  is  necessary. 

The  reparation  sought  includes  an  amount  equal  to  the  war-rev- 
enue tax  on  tlie  unreasonable  portion  of  the  freight  charges  col- 
lected, but  we  are  without  power  to  award  it.  Zelnicker  Supply  Co. 
V.  S.  Ry,  (  o.,  53  I.  C.  C,  308. 
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No.  10490. 

THOMAS  FRUIT  COMPANY 

V. 

DIRECTOR  GENERAL,  ST.  LOUIS-SAN  FRANCISCO  RAIL- 
WAY COMPANY,  ET  AL. 


Submitted  May  13,  1919.     Decided  November  2Ji,  1919. 


Rate  of  72  cents  per  100  pounds  on  bananas,  in  carloads,  from  Mobile,  Ala.,  and 
New  Orleans,  La.,  to  Miami,  Okla.,  between  February  1,  1917,  and  October 
10,  1917,  found  not  unreasonable.     Complaint  dismissed. 

R.  I.  Kline  for  complainant. 
Claudian  B,  Northrop  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Woolley,  and  Eastman. 

By  Division  3: 

Complainant  is  a  corporation  engaged  in  the  wholesale  fruit  and 
vegetable  business  at  Miami,  Okla.,  and  various  other  points.  By 
complaint  filed  February  28,  1919,  it  alleged  that  the  rate  exacted  by 
defendants  on  25  carloads  of  bananas  shipped  from  New  Orleans, 
La.,  and  1  carload  from  Mobile,  Ala.,  and  delivered  at  Miami  during 
the  period  between  January  1,  1917,  and  October  23,  1917,  was  un- 
just and  unreasonable.  Reparation  only  is  asked.  Rates  are  stated 
in  cents  per  100  pounds. 

Miami  is  situated  in  the  northeastern  part  of  Oklahoma,  about  733 
miles  from  New  Orleans,  and  is  served  by  the  St.  Louis-San  Fran- 
cisco Railway,  Oklahoma,  Kansas  &  Missouri  Railway,  and  Missouri, 
Oklahoma  &  Gulf  Railroad.  The  shipments  moved  by  various 
routes  over  the  lines  of  defendants,  and  charges  thereon  were  col- 
lected at  the  legally  applicable  commodity  rate  of  72  cents  which 
had  been  in  effect  for  some  years  priof  thereto.  Complainant  bases 
its  allegation  of  unreasonableness  upon  the  fact  that  during  the 
period  in  which  the  shipments  moved  there  was  contemporaneously 
in  effect  over  defendants'  lines  a  rate  of  65  cents  from  the  same  points 
of  origin  to  Independence  and  Coffeyville,  Kans.,  Joplin,  Mo.,  and 
Vinita,  Okla.  The  latter  points  are  stated  to  be  within  a  radius  of 
35  or  40  miles  from  Miami.  The  rate  to  Miami  was  voluntarily  re- 
duced by  defendants  to  65  cents^  effective  October  10,  1917,    At  the 
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time  of  hearing  complainant  operated  the  only  wholesale  fruit  house 
at  Miami  and  competed  in  contiguous  territory  with  dealers  at  points 
taking  the  65-cent  rate. 

Defendants  show  that  Coffeyville,  Independence,  Joplin,  and 
Vinita  are  main-line  points  intermediate  to  Kansas  City,  Mo.,  on 
one  or  more  direct  routes  from  New  Orleans.  A  rate  of  65  cents  ap- 
plied on  bananas  to  Kansas  City,  and,  in  conformity  with  our  de- 
cision in  Rates  on  Tropical  Fruits  from  Gulf  Ports^  30  I.  C.  C,  621, 
defendants'  rates  do  not  exceed  the  Kansas  City  rates  at  intermediate 
points  on  direct  lines.  Mianji  is  not  on  a  direct  line  from  New 
Orleans  to  Kansas  City.  In  Tulsa  Traffic  Asso.  v.  A,^  T.  c&  S.  F. 
Ry.  Co,^  40  I.  C.  C,  9,  we  pointed  out  that  owing  to  competitive 
conditions  rates  frcm  New  Orleans  to  Kansas  City  were  upon  a 
comparatively  low  basis,  and  we  found  that  the  maintenance  of  the 
Kansas  City  rates  on  tropical  fruits  from  New  Orleans  to  Joplin 
and  Neosho,  Mo.,  lower  than  to  Tulsa,  Okla.,  w^as  not  unduly  prejudi- 
cial to  the  latter,  and  that  a  rate  of  70  cents  on  bananas  from  New 
Orleans  to  Tulsa,  679  miles,  was  not  unreasonable.  Defendants  as- 
sert that  the  rate  attacked  was  in  line  with  rates  to  other  points  not 
on  direct  routes  to  Kansas  City  and  cite  rates  of  72  cents  to  Okla- 
homa City  and  Sapulpa,  Okla.,  distant  689  and  694  miles,  respectively, 
from  New  Orleans.  They  stated  that  about  the  time  complainant 
established  its  branch  house  at  Miami  in  October,  1916,  the  Miami 
zinc  district  began  to  develop  very  rapidly,  but  that  defendants  had 
no  record  of  carload  movements  of  bananas  to  Miami  prior  to  that 
time.  It  was  testified  for  defendants  that  the  rate  to  Miami  was  re- 
duced to  65  cents  to  put  Miami  on  a  competitive  basis  with  other 
points  in  the  same  general  territory,  but  they  insist  that  this  vol- 
untary reduction  affords  no  basis  for  a  finding  that  the  former  rate 
was  unreasonable.  The  rates  in  question  were  increased  on  June  25, 
1918,  in  accordance  with  General  Order  No.  28  of  the  Director 
General  of  Railroads. 

Upon  this  record  we  find  that  the  rate  assailed  was  not  unY^ason- 
able,  and  an  order  will  be  entered  dismissing  the  complaint. 
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No.  10498. 
EOXANA  PETEOLEUM  COMPANY  OF  OKLAHOMA 

V. 

DIRECTOE  GENEEAL,  ATCHISON,  TOPEKA  &  SANTA  FE 

EAILWAY  COMPANY,  ET  AL. 


Submitted  July  28,  1V19.    Decided  November  24,  1919. 


Rates  applicable  on  tank-car  loads  of  gasoline  shipped  from  Gushing,  Okla.,  to 
Little  Rock,  Ark.,  found  unreasonable  to  the  extent  that  they  exceeded  or 
exceed  the  rates  herein  found  reasonable.  Reasonable  maximum  rate 
prescribed  for  the  future.    Reparation  awarded. 

Bice  cO  Lyons  and  C.  A.  T alley  for  complainant. 

T.  J.  Norton^  S.  W.  Hayes^  and  F.  E,  Andrews  for  defendants. 

Eeport  of  the  Commission. 

Division  3,  Commissioners  Hall,  Woollef,  and  Eastman. 

By  Division  3 : 

Complainant,  a  corporation  engaged  in  producing  and  refining  pe- 
troleum and  its  products,  with  its  principal  oifice  at  Tulsa,  Okla., 
alleges  by  complaint  seasonably  filed,  as  amended,  that  the  rate 
charged  on  five  tank-car  loads  of  gasoline  shipped  December  29, 1917, 
and  in  January,  1918,  from  Cushing,  Okla.,  to  Little  Eock.,  Ark.,  was 
unreasonable,  unjustly  discriminatory,  unduly  prejudicial,  and  in 
violation  of  the  long-and-short-haul  rule  of  section  4  of  the  act  to 
regulate  commerce;  and  that  the  present  rate  is  unjust  and  unreason- 
able in  violation  of  section  10  of  the  federal  control  act.  Eeparation 
and  a  reasonable  rate  for  the  future  are  sought.  Eates  will  be  stated 
in  cents  per  100  pounds. 

The  shipments,  aggregating  270,251  pounds,  moved,  according  to 
complainant's  routing  instructions,  over  the  Atchison,  Topeka  & 
Santa  Fe  Eailway,  hereinafter  called  the  Santa  Fe,  to  Shawnee, 
Okla.,  and  thence  to  destination  over  the  Chicago,  Eock  Island  & 
Pacific  Eailroad,  hereinafter  called  the  Eock  Island,  a  distance  of 
364.5  miles.  In  addition  to  war  taxes  of  $31.62,  transportation 
charges  were  collected  in  the  sum  of  $1,053.97  at  a  combination  rate 
of  39  cents,  composed  of  rates  of  9  cents  to  Shawnee,  9  cents  from 
that  point  to  Oklahoma  City,  Okla.,  and  21  cents  from  Oklahoma 
City  to  Little  Eock;  Shawnee  being  intermediate  between  Oklahoma 
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City  and  Little  Rook  via  this  route.  A  joint  fifth-class  rate  of  63 
cents,  governed  by  the  western  chissification,  was  legally  appliciible 
over  the  route  of  movement,  and  therefore  the  shipments  were  under- 
charged. Little  Rock  is  intermediate  to  Memphis,  Tenn.,  over  the 
route  of  movement,  and  the  Memphis  combination  was  35  cents,  com- 
posed of  a  19-cent  rate  from  Gushing  to  Memphis,  plus  a  rate  of  16 
cents  back  to  Little  Rock,  which  would  have  been  applicable  under 
rule  5  (b)  of  Tariff  Circular  18-A  in  the  absence  of  a  joint  rate.  The 
present  rate  over  the  route  of  movement  is  79  cents. 

A  rate  of  19  cents  contemporaneously  applied  from  Cushing  to 
Little  Rock  over  the  following  routes:  Santa  Fe  to  Arkansas 
City,  Kans.,  and  the  Missouri  Pacific  beyond,  512  miles;  Missouri, 
Kansas  &  Texas  to  Joplin,  Mo.,  and  the  Missouri  Pacific  beyond,  568 
miles;  the  Missouri,  Kansas  &  Texas  to  Wagoner,  Okla.,  and  the 
Missouri  Pacific  beyond,  362  miles;  and  the  Missouri,  Kansas  & 
Texas  to  McAlester,  Okla.,  and  the  Rock  Island  beyond,  414.3  miles. 
The  complainant  asserts  that  the  shipments  were  misrouted,  but  the 
record  discloses  no  support  for  that  claim. 

The  19-(ent  rate  was  established  via  the  Missouri  Pacific,  effective 
Februaiy  28,  1917,  and  via  the  Rock  Island,  through  McAlester,  ef- 
fective July  28,  1916.  It  was  testified  by  a  witness  for  the  Santa  Fe 
that,  due  to  carrier  competition,  this  rate  resulted  fi-om  the  existence 
of  like  rates  which  then  applied  over  certain  lines  from  Arkansas 
City  and  from  Ponca  City,  Okla.,  to  Little  Ror'k,  and  from  Coffey- 
ville,  Kans.,  to  Memphis,  but  that  the  Santa  Fe  objected  to  its  pub- 
lication. It  is  to  be  noted,  however,  that  the  latter  road  had  par- 
ticipated in  a  19-cent  rate  in  connection  with  the  circuitous  route  of 
th(i  Missouri  Pacific  for  several  years.  Effective  August  11,  1918, 
that  rate,  and  on  July  29,  1918,  the  rate  to  Memphis,  were  increased 
to  28.5  cents  by  the  Dii-ector  General  of  Railroads.  The  distance 
from  Cushing  to  Memphis  by  way  of  defendants'  lines  through 
Shawnee  and  Little  Rock  is  497.6  miles  and  defendants  assert  that 
the  Memphis  rate  was  and  is  abnormally  low.  Tlie  maintenance  of 
the  higher  rate  over  the  route  of  movement  to  Little  Rix^k  than  to 
Memphis  in  contravention  of  the  fourth  section  of  the  act  was  not 
protected  by  appropriate  application  and  was  and  is  unlawful 
The  rate  to  Memphis  was  published  subject  to  rule  77  of  Tariff  Cir- 
cular 18-A  as  to  intermediate  points  of  origin,  but  not  as  to  inter- 
mediate destinations.  If,  instead  of  violating  the  law,  the  carriers 
had  extended  the  application  of  rule  77  to  cover  intermediate  des- 
tinations, reparation  would  have  followed.  Hermann  <&  Co,  v.  -A^.  Y.^ 
N,  n.  rf'  //.  R.  R.,  51 1.  C.  C,  118;  Sunderland  Bros.  Co.  v.  (7.,  B.  dk 
Q.  R.  R.  Co.,  61 1.  C.  C,  185. 
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The  allegations  of  unjust  discrimination  and  undue  prejudice  were 
in  substance  abandoned  upon  the  hearing.  With  respect  to  the 
alleged  unreasonableness  of  the  rate  complainant  relies  strongly  on 
the  lower  rates  contemporaneously  applicable  over  the  competitive 
routes,  and  the  rate  to  Memphis.  It  also  directs  attention  to  rates 
c»n  gasoline  ranging  from  15  cents  to  25  cents  which  contemporane- 
ously applied  from  Gushing  to  Kansas  City  and  St.  Louis,  Mo.,  and 
to  Chicago,  111.,  for  distances  of  from  280  to  796  miles.  The  back- 
haul combination  on  Memphis  of  35  cents  would  have  yielded  earn- 
ings of  19.2  mills  per  ton-mile  and  51.9  cents  per  car-mile  based  upon 
the  average  weight  of  these  shipments,  and  a  19-cent  rate  would 
have  yielded  10.4  mills  per  ton-mile  and  28.17  cents  per  car-mile  via 
the  route  of  movement.  The  19-cent  rate  on  petroleum  and  its 
products  from  Coffeyville  to  Memphis,  a  distance  of  451  miles,  was 
prescribed  by  us  in  National  Petroleum  Asso.  v.  M,  P.  Ry,  Co,^  18 
I.  C.  C,  593.  The  applicable  rate  of  63  cents  would  have  yielded 
ton-mile  earnings  of  34.5  mills  and  car-mile  earnings  of  93.4  cents. 

Defendants  do  not  attempt  to  defend  the  applicable  rate  and  they 
concede  that  there  was  and  is  no  justification  for  a  higher  rate  over 
the  route  of  movement  than  over  the  other  routes  mentioned.  It  is 
their  contention  that  the  rates  over  the  other  routes  were  not  high 
enough.  They  cited  National  Petroleum  Asso.  v.  il/.,  K.  c&  T.  Ry. 
Co,^  47  I.  C.  C,  355,  in  which  we  prescribed  rates  on  petroleum  and 
its  products  from  southeastern  Kansas  to  Oklahoma  ranging  from 
12  cents  for  81  miles  to  26  cents  for  267  miles ;  also  Merchants  Freight 
Bureau  v.  M,  P.  Ry.  Co,^  21  I.  C.  C,  573,  in  which  we  prescribed  a 
maximum  rate  of  23  cents  from  Coflfeyville,  Kans.,  to  Little  Rock. 
The  short-line  distance  between  the  latter  points  is  318  miles.  De- 
fendants also  cited  joint-line  rates  on  petroleum  in  Texas  upon  a 
higher  basis  than  that  sought  herein,  and  average  ton-mile  earnings 
of  the  Santa  Fe  on  all  carload  freight  of  8.4  mills  in  1916  and  7.98 
mills  in  1917.  They  show  that  there  is  a  100  per  cent  empty  return 
movement  of  the  tank  cars  used  in  transporting  these  shipments. 

Upon  the  facts  of  record  we  find  that  the  legally  applicable  rate 
to  Little  Rock  was  unreasonable  to  the  extent  that  it  exceeded  19 
cents  per  100  pounds;  that  the  rate  over  the  route  of  movement  is 
and  for  the  future  will  be  unreasonable  to  the  extent  that  it  exceeds 
23.5  cents ;  that  the  complainant  made  the  above-described  shipments 
and  paid  and  bore  the  charges  thereon ;  that  it  was  damaged  to  the 
extent  that  the  charges  paid  exceeded  those  that  would  have  accrued 
at  the  rate  of  19  cents  hereinabove  found  to  have  been  reasonable; 
and  that  it  is  entitled  to  reparation  in  the  sum  of  $540.48,  with  in- 
terest.   This  amount  does  not  take  into  accoimt  the  difference  be- 
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tween  the  war  taxes  paid  and  those  which  would  have  accrued  at 
the  rate  herein  found  reasonable.  Adjustment  of  war  taxes  is  not 
within  our  province.  Zelnicher  Supply  Co.  v.  S.  By.  Co.,  53  I.  C.  C, 
308. 

An  appropriate  order  will  be  entered. 


No.  10586. 
JOS.  SCHLITZ  BREWING  COMPANY 

V. 

DIRECTOR    GENERAL,    CHICAGO,    MILWAUKEE    &    ST. 
PAUL  RAILWAY  COMPANY,  ET  AL. 


Submitted  August  1,  1910.    Decided  Kovember  H,  1919. 


Rate  of  14,2  cents  i>er  100  pounds  on  beer.  In  carloads,  from  Mihvaukee,  Win., 
to  Dixon,  111,,  not  shown  to  have  beeu  unreasonable  or  otberwlaq  unlawful. 
Complaint  lUsmissed. 

C  J.  Bertxchey  for  complainant. 

A.  P.  Humburg  for  defendants. 

Report  of  the  Commission. 
Division  3,  Commissioners  Hall,  Woollex,  and  Kastman.  ' 
By  Division  3: 

By  complaint  seasonably  filed,  compliiinant.  a  corporation  engaged 
in  the  manufacture  of  beer  at  Milwaukee,  Wis,,  alleges  that  tne 
charges  collected  by  defendants  on  40  carloads  of  beer,  shipped  from 
Milwaukee  to  Dixon,  111.,  between  January  5,  1917,  and  March  23, 
1918,  inclusive,  were  unreasonable  and  in  violation  of  the  long-ami- 
short-haul  rule  of  the  fourth  section  of  the  act  to  regulate  com- 
merce. Reparation  only  is  asked.  Rates  will  be  stated  in  cents  per 
100  pounds. 

The  shipments  moved  over  the  Chicago,  Milwaukee  &  St.  Paul 
Railway  to  Freeport,  111.,  and  the  Illinois  Central  Railroad  beyond. 
The  cars  also  contained  small  quantities  of  other  articles,  but  the 
charges  thereon,  assessed  at  the  less-than-carload  rates,  are  not  as- 
sailed. Charges  were  collected  on  the  beer  at  the  legally  applicable 
joint  fifth-class  rate  of  14.2  cents,  governed  by  the  Illinois  clas^- 
^Ration. 
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Complainant  introduced  no  evidence  to  show  that  the  rate  as- 
sailed was  intrinsically  unreasonable,  its  claim  for  reparation  being 
founded  solely  upon  the  fact  that  at  the  time  of  movement  defend- 
ants maintained  a  joint  commodity  rate  of  13.7  cents  on  beer  from 
Milwaukee  to  La  Salle,  111.,  to  which  point  Dixon  is  directly  inter- 
mediate over  the  route  of  movement.  This  departure  from  the 
provisions  of  the  fourth  section  of  the  act,  which  was  protected  by 
an  appropriate  application  not  heard  with  this  case,  does  not  of 
itself  afford  the  basis  for  an  award  of  damages.  Appalachia  Lumber 
Co.  V.  L.  c&  N.  R,  R.  Co.,  25  I.  C.  C,  193.  Effective  July  1,  1918, 
a  rate  equal  to  the  rate  to  La  Salle,  as  increased  under  General 
Order  No.  28  of  the  Director  General  of  Railroads,  was  published 
to  Dixon  over  the  route  of  movement,  and  is  not  assailed. 

We  find  that  the  rate  assailed  is  not  shown  to  have  been  unreason- 
able or  otherwise  unlawful,  and  an  order  dismissing  the  complaint 

will  be  entered. 
55  I.  C.  C. 
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No.  10124. 

E.  I.  DU  PONT  DE  NEMOURS  &  COMPANY 

V. 

DIRECTOR  GENERAL,  NORFOLK  &  WESTERN  RAILWAY 

COMPANY,  ET  AL. 


Suhmitted  May  6,  1910.    Decided  November  24,  1919. 


Rate  of  20  cents  per  100  poiiiuls  legally  applicable  on  sulphuric  acid,  In  tank- 
car  loads,  from  Hopewell,  Va.,  to  Gibbstown  and  Carney's  Point,  N.  J., 
found  to  have  been  unreasonable  to  the  extent  that  it  exceeded  15.2  cents. 
Reparation  awarded. 

Harvey  S.  Farrow  for  complainant. 

Theodore  TF.  Reath  and  Henry  Wolf  Bikle  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Woolley,  and  Eastman 

By  Division  3: 

The  complainant  is  a  corporation  engaged  in  the  manufacture  of 
explosives  with  its  principal  office  at  Wilmington,  Del.  By  com- 
plaint filed  January  16,  1919,  as  amended,  it  alleges  that  the  charges 
collected  on  six  tank-car  loads  of  sulphuric  acid  shipped  in  August, 
1917,  from  its  plant  at  Hopewell,  Va.,  to  Gibbstown  and  Carney's 
Point,  N.  J.,  were  unreasonable  and  unjustly  discriminatory.  Rep- 
aration is  asked.    Rates  are  stated  in  cents  per  100  pounds. 

Four  carloads  moved  to  Gibbstown  and  two  carloads  to  Carney's 
Point  over  the  Norfolk  &  Western  Railway,  to  Norfolk,  Va.;  New 
York,  Philadelphia  &  Norfolk  Railroad  to  Delmar,  Del.;  Pennsyl- 
vania Railroad  to  Camden,  N.  J.;  and  West  Jersey  &  Seashore  Rail- 
road to  their  destinations,  the  distances  being  390  miles  to  Gibbstown 
and  404  miles  to  Carney's  Point.  The  rate  legally  applicable  was  a 
combination  commodity  rate  of  20  cents  composed  of  15.8  cents  to 
Camden  and  4.2  cents  beyond.  A  statement  of  charges  filed  with  the 
complaint  indicates  that  there  are  outstanding  overcharges  on  these 
shipments. 

At  the  time  of  shipment  a  commodity  rate  of  15.2  cents  applied  on 
nitrating  acid  in  tank-car  loads  over  the  route  of  movement  from 
Hopewell  to  these  destinations  and  complainant  asks  reparation  to 
the  basis  of  this  rate.  Nitrating  acid  is  a  mixture  of  sulphuric  and 
nitric  acids  containing  approximately  80  per  cent  of  the  former  and 
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20  per  cent  of  the  latter  and,  like  sulphuric  acid,  is  used  in  the  manu- 
facture of  explosives.  It  has  a  somewhat  higher  value  than  sulphuric 
acid  by  reason  of  its  nitric-acid  content.  Sulphuric  acid  in  tank- 
car  loads  is  rated  sixth  class  and  nitrating  acid  fourth  class  in  the 
southern  classification,  while  in  the  official  classification  both  acids 
are  rated  fifth  class  in  tank-car  loads.  Defendants  admitted  that 
commodity  rates,  where  published  on  the  two  acids,  are  generally  the 
same  and  that  where  there  is  a  difference  the  rate  on  nitrating  acid 
is  higher.  They  stated,  however,  that  the  15.2-cent  rate  on  nitrating 
acid  was  a  low  rate  originally  established  upon  the  representation 
of  the  Norfolk  &  Western  Railway  that  there  would,  be  a  large  and 
continuous  movement  of  this  acid  between  these  points  which  ap- 
parently did  not  materialize  and  that,  as  there  had  been  no  previous 
movement  of  sulphuric  acid  from  Hopewell  to  Gibbstown  and  Car- 
ney's Point,  this  15.2-cent  rate  should  not  be  conclusive  in  determin- 
ing a  reasonable  rate  on  sulphuric  acid.  Defendants  cited  various 
rates  for  comparative  purposes,  including  a  commodity  rate  of  19.9 
cents  on  sulphuric  acid  contemporaneously  in  effect  from  Warren, 
Pa.,  to  Gibbstown,  439  miles;  Struthers,  Pa.,  to  Carney's  Point,  454 
miles;  and  Natrona,  Pa.,  to  both  Gibbstown  and  Carney's  Point,  397 
and  411  miles,  respectively. 

Complainant  contended  that  the  15.2-cent  rate  on  nitrating  acid 
was  not  unduly  low  but  was  in  line  with  other  rates  published  and 
concurred  in  by  defendants  on  both  sulphuric  and  nitrating  acids 
from  Hopewell  to  other  points  in  the  same  general  territory  as  the  des- 
tinations here,  for  example,  a  rate  of  15.8  cents  to  Newark  and  other 
points  in  northern  New  Jersey  farther  distant  from  Hopewell  than 
Gibbstown  or  Carney's  Point,  such  as  Haskell,  Perth  Amboy,  Ridge- 
field  Park,  and  Lake  Junction.  It  was  further  stated  on  behalf  of 
complainant  that  future  movements  of  sulphuric  acid  from  Hopewell 
to  (libbstown  and  Carney's  Point  were  contemplated.  Based  on  the 
distance  of  390  miles  to  Gibbstown  and  an  estimated  average  weight 
per  shipment  of  110,000  pounds,  which  is  somewhat  less  than  actual, 
the  20-cent  rate  applicable  yielded  earnings  of  10.3  mills  per  ton- 
mile  and  56.4  cents  per  car-mile,  and  the  15.2-cent  rate  would  have 
yielded  7.8  mills  per  ton-mile  and  42.9  cents  per  car-mile.  Com- 
plainant cited  Du  Pont  de  Nemours  Powder  Co.  v.  P.,  B.  <&  W.  R,  R. 
Co,^  51  I.  C.  C,  477,  in  which  we  prescribed  a  rate  of  14.6  cents  on 
sulphuric  acid  from  Marcus  Hook,  Pa.,  to  Hopewell,  a  distance  of 
328  miles,  which  rate  contemporaneously  applied  on  nitrating  acid. 

All  the  rates  hereinbefore  discussed  were  increased  subsequent  to 
the  movements  described  in  the  complaint  following  our  decision  in 
The  Fifteen  Per  Cent  Case,  45  I.  C.  C,  303,  and  on  June  25,  191S, 
were  further  increased  25  per  cent  pursuant  to  General  Order  No. 
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28  issued  by  the  Director  General  of  Railroads.  The  rate  now  in 
effect  on  sulphuric  acid  in  tank-car  loads  from  Hopewell  to  Gibbs- 
town  and  Carney's  Point  over  the  route  of  movement  is  29  cents  and 
on  nitrating  acid  22.5  cents.  Effective  January  28,  1919,  the  Nor- 
folk &  Western  published  a  rate  of  22.5  cents  on  sulphuric  acid  in 
tank-car  loads  from  Hopewell  to  both  destinations  applicable  over 
the  Norfolk  &  Western  to  Petersburg,  Va.,  Atlantic  Coast  Line  or 
Seaboard  Air  Line  to  Richmond,  Va.,  Richmond,  Fredericksburg  & 
Potomac  to  Potomac  Yard,  Va.,  and  Pennsylvania  Railroad  beyond. 
The  record  contains  no  showing  of  unjust  discrimination. 

We  find  that  the  rate  legally  applicable  on  the  shipments  was  un- 
reasonable to  the  extent  that  it  exceeded  15.2  cents  per  100  pounds; 
that  complainant  made  the  shipments  as  described  and  paid  and  bore 
the  charges  thereon;  that  it  has  been  damaged  to  the  extent  of  the 
difference  between  the  charges  paid  and  those  that  would  have  ac- 
crued on  the  basis  herein  found  reasonable ;  and  that  it  is  entitled  to 
reparation  with  interest.  The  exact  amount  of  reparation  due  can 
not  be  determined  on  the  present  record  and  the  complainant  should 
prepare  a  statement  showing  the  details  of  the  shipments  in  accord- 
ance with  rule  V  of  the  Rules  of  Practice,  which  statement  should 
include  all  overcharges.  This  statement  should  be  submitted  to  de- 
fendants for  verification.  Upon  receipt  of  a  statement  so  prepared 
and  verified  we  will  consider  the  entry  of  an  order  awarding  repa- 
ration. 
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No.   10587. 

LEHIGH  PORTLAND  CEMENT  COMPANY 

V. 

DIRECTOR  GENERAL. 


Submitted  June  21,  1919.    Decided  NoDemher  24,  1919. 


Rates  on  portland  cement,  In  carloads,  from  Chapman,  Pa.,  to  Lugoff,  S.  C, 
found  to  have  been  unreasonable  to  the  extent  that  they  exceeded  the  con- 
temporaneous rates  to  Camden,  S.  C.    Reparation  awarded. 

F.  E,  Paulson  for  complainant. 
No  appearance  for  defendant. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Woolley,  and  Eastman. 
By  Division  3: 

Complainant  is  a  corporation  engaged  in  the  manufacture  of 
Portland  (ement  at  Chapman,  Pa.,  and  other  points,  and  is  the  suc- 
cessor in  interest  of  the  Virginia  Portland  Cement  Company,  a  cor- 
poiation  formerly  engaged  in  the  manufacture  of  portland  cement 
at  Ford\vi(  k,  Va.  By  complaint  filed  April  22,  1919,  it  alleges  that 
the  rates  charged  on  190  carloads  of  portland  cement  shipped  from 
Chapman  to  Lugoff,  S.  C,  between  April  and  September,  1918,  in- 
clusive, were  unreasonable,  unduly  prejudicial,  and  in  violation  of 
the  long-and-short-haul  rule  of  the  fourth  section  of  the  act  to  regu- 
late commerce,  and  of  section  10  of  the  federal  control  act.  The 
prayer  is  for  reparation  and  the  establishment  of  a  reasonable  rate. 
Rates  are  stated  in  amounts  per  net  ton. 

The  shipments  moved  over  the  Philadelphia  &  Reading  Railway 
to  Park  Junction,  Philadelphia,  Pa.,  thence  over  the  Baltimore  &  Ohio 
Railroad  to  Potomac  Yard,  Va.,  the  Washington  Southern  Railway  in 
connection  wMth  the  Richmond,  Fredericksburg  &  Potomac  Railroad 
to  Richmond,  Va.,  and  the  Seaboard  Air  Line  Railway  beyond. 
Charges  were  collected  at  the  applicable  rates  of  $5.70  on  the  ship- 
ments which  moved  prior  to  June  25,  1918,  and  $6.10  on  those  which 
moved  on  and  after  that  date.  The  latter  rate  represents  an  increase 
of  40  cents  under  authority  of  General  Order  No.  28  of  the  Director 
General  of  Railroads.  There  were  contemporaneously  in  effect  on 
this  traffic  over  the  route  of  movement  to  Camdeii,  S.'  C,  4  miles 
north  of  Lugoff,  and  to  Columbia,  S.  C,  approximately  30  miles 
south  of  Lugoff,  rates  of  $5  prior  to  June  25,  1918,  and  $5.40  there- 
after.    The  departure   from  the   long-and-short-haul  rule  of   the 
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fourth  section  in  maintaining  higher  rates  to  Lugoff  than  to  Colum- 
bia was  protected  by  an  appropriate  fourth  section  application. 
Complainant  contends  that  Lugoff  should  have  been  and  should  be 
accorded  the  same  rates  on  this  traffic  as  Camden. 

Prior  to  the  movement  and  in  anticipation  of  the  construction  of  a 
large  power  plant  at  Lugoff,  the  Seaboard  Air  Line  Railway  had 
agreed,  upon  request,  to  establish  the  same  class  and  commodity  rates 
to  Lugoff  as  to  Camden.  That  carrier's  tariffs  and  most  of  the  agency 
tariffs  were  amended  accordingly,  but  the  agency  tariff  naming  rates 
on  cement  from  Chapman  was  not  corrected  in  compliance  with  the 
Seaboard  Air  Line  Railway's  instructions.  Through  rates  from 
Chapman  and  other  eastern  points  to  the  southeast  are  usually  con- 
structed on  the  basis  of  the  lowest  combination  on  the  Virginia  cities. 
Effective  May  1,  1917,  the  rates  from  the  Virginia  cities  were  made 
the  same  to  Lugoff  as  to  Camden.  Defendant,  in  a  letter  read  into 
the  record  in  lieu  of  appearance  at  the  hearing,  admits  that  the 
failure  to  publish  from  Chapman  to  Lugoff  the  same  rates  on  cement 
as  were  in  effect  to  Camden  at  the  time  when  the  shipments  moved 
was  due  solely  to  an  oversight  on  the  part  of  the  agent  whose  duty  it 
was  to  publish  the  tariff.  On  September  1,  1919,  subsequent  to  the 
hearing,  the  $6.10  rate  to  Lugoff  was  reduced  to  $5.60  and,  under 
the  authority  of  General  Order  No.  28  and  The  Fifteen  Per  Cent 
Case^  45  I.  C.  C,  303,  the  $5.40  rate  to  Camden  and  Columbia  was 
increased  to  $5.60,  thus  eliminating  the  fourth  section  departure  and 
the  alleged  undue  prejudice. 

We  find  that  the  rates  charged  on  the  shipments  were  unreason- 
able to  the  extent  that  they  exceeded  the  rates  contemporaneously 
applicable  from  Chapman  to  Camden;  that  the  Virginia  Portland 
Cement  Company  made  the  shipments  as  described  and  paid  and 
bore  the  charges  thereon;  that  it  has  been  damaged  to  the  extent 
that  the  charges  paid  exceeded  those  which  would  have  accrued  on 
the  basis  herein  found  reasonable;  and  that  the  Lehigh  Portland 
Cement  Company,  as  successor  in  interest  of  the  Virginia  Portland 
Cement  Company,  is  entitled  to  reparation,  with  interest.  The 
exact  amount  of  reparation  due  can  not  be  determined  on  this 
record,  and  complainant  should  prepare  a  statement  showing  the 
details  of  the  shipments  in  accordance  with  rule  V  of  the  Rules 
of  Practice  and  submit  it  to  the  defendant  for  verification.  Upon 
receipt  of  a  statement  so  prepared  and  verified  we  will  consider 
the  entry  of  an  order  awarding  reparation.  As  the  rate  to  Lugoff 
is  now  the  same  as  to  Camden  no  order  for  the  future  is  necessary. 
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No.  10604. 

HOLLAND  ANILINE  COMPANY 

V. 

PERE  MARQUETTE  RAILWAY  COMPANY  AND 

DIRECTOR   GENERAL. 


Submitted  July  7,  1919.    Decided  November  24,  1910. 


Demurrage  charge  collected  for  detention  of  an  interstate  carload  shipment  of 
coal  at  Holland,  Mich.,  found  to  have  been  unauthorized  by  tariff.  Repara- 
tion awarded. 

Visscher  <&  Robinson  for  complainant. 

E,  A.  Sleeper,  and  Daniel  A,  Ten  Cate  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Woolley,  and  Eastman. 

By  Division  3: 

The  complainant,  a  corporation  engaged  in  the  manufacture  of 
dyestufFs  at  Holland,  Mich.,  alleges  by  complaint  filed  March  27, 
1919,  that  a  demurrage  charge  assessed  at  Holland  in  March,  1917, 
by  the  Pere  Marquette  Railvs^ay  Company,  hereinafter  referred  to  as 
defendant,  for  detention  at  that  point  of  a  carload  of  coal  shipped 
from  Springfield,  111.,  was  collected  without  tariff  authority  and  was 
unreasonable.  It  prays  reparation.  Apparently  the  charge  was 
paid  August  16,  1917. 

The  car  was  placed  by  defendant  on  a  private  sidetrack  at  com- 
plainant's plant  connecting  with  defendant's  rails  on  March  16,  1917, 
and  was  unloaded  the  same  day.  It  was  removed  by  defendant  on 
March  20.  Demurrage  of  $1  was  collected  for  the  one  day  inter- 
vening after  expiration  of  the  free-time  allowance. 

This  sidetrack  extended  in  part  over  land  owned  by  complainant 
and  in  part  over  a  tract  for  the  purchase  of  which  complainant  held 
an  option  from  one  Webber,  the  owner.  Differences  and  delays 
arose  in  the  consummation  of  the  purchase  and  Webber  served  notice 
upon  defendant  that  legal  proceedings  would  be  instituted  against 
it  if  its  rolling  stock  should  be  moved  over  this  sidetrack.  Defend- 
ant contends  that  it  was  unable  to  make  use  of  the  sidetrack  without 
subjecting  itself  to  an  action  in  trespass;  that  complainant  was  re- 
sponsible for  this  situation ;  and  that  the  collection  of  demurrage  was 
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authorized  under  rule  1  of  its  demurrage  tariff,  which  provided  in 
part: 

Cars  held  for  or  by  consignors  or  consignees  for  loading,  unloading,  forward- 
ing directions,  or  for  any  other  puriwse  are  subject  to  these  demurrage  rules 

•  *     * 

Evidence  was  introduced  with  respect  to  the  details  of  the  con- 
troversy between  complainant  and  Webber,  the  sidetrack  agreement 
between  complainant  and  defendant,  complainant's  repeated  offers 
to  execute  bond  to  indemnify  defendant  against  recoveries  for  tres- 
pass, and  other  matters  having  a  supposed  bearing  upon  the  ques- 
tion at  issue,  but  in  our  view  of  the  case  it  is  unnecessary  to  consider 
them.  Rule  3  (f)  of  defendant's  demurrage  tariff  expressly  pro- 
vided that  "  a  car  held  for  unloading  is  considered  released  when  lad- 
ing is  removed  *  *  *."  The  car  was  unloaded  on  the  day  of  place- 
ment.   It  was  not  held  for  or  by  the  complainant  "  for  unloading 

*  *     *     or  for  any  other  purpose  "  after  March  16,  1917,  and  was 
therefore  not  subject  to  the  provisions  of  rule  1. 

We  find  that  the  charge  assailed  was  assessed  without  tariff  au- 
thority; that  complainant  paid  and  bore  the  charge;  and  that  it 
was  damaged  thereby,  and  is  entitled  to  reparation,  in  the  sum  of 
$1,  with  interest.  An  order  awarding  reparation  will  accordingly  be 
entered. 
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No.  10471.^ 
STATE  OF  NEW  YORK,  COMMISSION  OF  HIGHWAYS, 

V. 

DIRECTOR   GENERAL,   WEST   SHORE   RAILROAD 

COMPANY,  ET  AL. 


Submitted  October  28,  1919.     Decided  December  11,  1919. 


1.  Rates  applied  on  various  carload  shipments  of  crushed  stone  from  Tomkiny 

Cove,  N.  Y.,  to  points  in  tlie  state  of  New  Yorlj  found  to  have  been  un- 
just and  unreasonable  to  the  extent  that  they  exceeded  the  rates  subse- 
quently established. 

2.  Rates  applied  on  certain  carload  shipments  of  sand  and  gravel  froni  Buffalo, 

N.  Y.,  to  Ennerdale,  Aloquin,  and  Flint,  N.  Y.,  found  to  have  been  unjust 
and  unreasonable  to  the  extent  they  exceeded  8  cents  per  100  pounds  sub- 
sequently established.  This  latter  rate  not  foui  d  to  have  been  or  to  be 
unjust  or  unreasonable. 

3.  Rates  on  crushed  stone  from  North  Le  Roy,  N.  Y.,  to  points  shown  in  para- 

graph 2  not  shown  to  have  been  or  to  be  unjust  or  ui treasonable. 

Edward  G.  Griffin^  deputy  attorney  general,  and  Francia  W. 
Brown  for  complainant. 

John  M.  Stemhagen  for  defendants. 

Report  of  the  Commission. 

Division  1,  Commissioners  McChord,  Meyer,  and  Aitchison. 

AiTCHisoN,  Chairman: 

These  complaints  are  closely  related,  and  although  heard  sepa- 
rately can  be  disposed  of  in  one  report.  A  report  was  proposed  by 
the  examiner  who  heard  the  evidence  and  was  served  upon  the 
parties.     The  complainant  has  filed  exceptions  thereto. 

Complainant  is  a  governmental  department  of  the  state  of  New 
York  which  has  supervision  and  control  of  all  highways  constructed, 
improved  or  maintained  in  whole  or  in  part  by  the  state.  It  ships  or 
causes  to  be  shipped  by  rail  large  quantitias  of  road-building  ma- 
terial, the  freight  charges  on  which  are  directly  or  ultimately  borne 
by  it.  In  these  complaints  it  attacks  the  rates  charged  for  the  intra- 
state transportation  within  New  York  of  crushed  stone  and  of  sand 
and  gravel  over  certain  federally  controlled  railroads  fi*om  and  to 
specified  points  within  that  state.     Although  in  terms  other  viola- 

*  This  report  also  ♦•mbraces  No.  10506.  Same  v.  Director  General,  Erie  Railroad  Com- 
pany, et  at.;  and  No.  10506  (Sub- No.  1),  Same  v.  Director  General,  Lehigh  Valley  Rail- 
road Company,  et  al. 
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tions  of  law  are  alleged,  the  record  turns  on  the  issue  as  to  whether 
the  rates  charged  were  unjust  and  unreasonable.  The  complainant 
seeks  an  award  of  repanation  on  shipments  which  moved  during 
1918.  Throughout  this  report  rates,  except  where  otherwise  speci- 
fied, will  be  stated  in  cents  per  100  pounds. 

While  complainant  asks  for  reparation  on  certain  shipments 
which  moved  prior  to  June  25,  1918,  the  date  rates  in  accord  with 
General  Order  No.  28  of  the  Director  General  of  Railroads  became 
effective,  the  rates  charged  on  such  shipments  made  were  not  in- 
itiated by  the  President  within  the  meaning  of  the  federal  control 
act,  and  we  are  without  jurisdiction  to  consider  them.  Solvay  Proc- 
ess Co,  V.  />.,  L,  c6  IF.  R.  R.  Co.,  55  I.  C.  C,  280.  The  rates  which 
we  shall  hereafter  examine  in  this  report  were  those  made  effective 
en  and  after  June  25,  1918,  pursuant  to  the  General  Order  of  the 
Director  General  refen^ed  to. 

No.  10471. 

Between  June  25  and  October  1,  1918,  certain  carloads  of  crushed 
stone  were  shipped  from  Tomkins  Cove,  N.  Y.,  on  the  West  Shore 
Eailroad  by  way  of  Newburgh  and  thence  over  the  rails  of  the  Erie 
Bailroad  to  Monroe,  New  Hampton,  Howells,  Chester,  Otisville, 
Oxford  Depot,  Highland  Mills,  and  Mountainville.  Charges  were 
collected  on  the  basis  of  a  commodity  rate  of  70  cents  per  net  ton, 
from  Tomkins  Cove  to  Newburgh,  a  distance  of  20  miles,  and  on 
basis  of  the  sixth-class  rates  beyond,  as  follows : 


Newburgh  to — 


lif  oiintainville. 
Highland  Mills 

Chester 

Oxfcxtl  Depot. 


1 
• 

Miles. 

Rate. 

9 

7 

14 

7 

20 

7 

21 

7 

Newburgh  to — 


Monroe 

New  Hampton 

Howells 

otisville 


Rate. 


P 


These  rates,  yielded  earnings  ranging  from  3.83  cents  to  7.24  cents 
per  ton-mile;  and,  based  on  the  average  weight  of  the  shipments 
of  45J  tons,  from  $1.76  to  $3.30  per  car-mile.  Subsequent  to  the 
movement  joint  commodity  rates  were  established  from  Tomkins 
Cove  as  follows: 


Destination. 


Mountainville. 
Highland  Mills 

Chester 

Oxford  Depot. 


Rate  per 
net  ton. 


11.40 
1.40 
1.40 
1.40 


Date 
effective. 


Oct.  12,1918 

Oct.  12,1918 

Feb.  8, 1919 

Feb.  8, 1919 


Destination. 


Monroe 

New  Hampton 

Howells 

Otisville 


Rate  per 
net  ton. 


Date 
effective. 


11.40  Feb.  8,1919 

1.50  Oct.  4,191ft 

l.eO  Oct.  4,19IK 

1.60  Oct.  4,1918 
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Complainant  seeks  reparation  to  the  basis  of  these  rates. 

At  the  time  of  movement  defendants  maintained  from  Tomkins 
Cove  to  points  on  the  Erie  Railroad  beyond  the  destinations  named 
above  joint  commodity  rates  the  same  as  those  subsequently  estab- 
lished. The  tariff  publishing  these  lower  rates  to  the  more  distant 
points  contained  a  notation  to  the  effect  that  on  interstate  traffic  the 
rate  to  any  station  not  provided  with  a  specific  rate  and  which  is 
directly  intermediate  to  a  station  having  a  specific  rate  would  be  the 
rate  shown  to  the  next  more  distant  station,  and  that  on  reasonable 
request  rates  on  state  traflSc  would  be  established  on  one  day's 
notice  which  would  not  exceed  those  in  effect  to  more  distant  points. 
From  Jones  Point,  N.  Y.,  less  than  3  miles  north  of  Tomkins  Cove, 
also  on  the  West  Shore  Railroad,  joint  rates  were  in  effect  during 
the  period  the  shipments  moved  to  five  of  the  eight  points  of  destina- 
tion named,  the  same  as  those  subsequently  established  from  Tom- 
kins Cove. 

We  find  that  the  rates  applied  on  the  above-described  shipments 
which  moved  on  and  subsequent  to  June  25,  1918,  were  unjust  and 
unreasonable  to  the  extent  that  they  exceeded  the  rates  subsequently 
establislied  to  the  respective  destinations  as  above  shown.  We  further 
find  that  complainant  made  the  shipments  as  described  and  paid  and 
bore  the  charges  thereon  at  the  rates  herein  found  unreasonable; 
that  it  was  damaged  thereby  to  the  extent  of  the  difference  between 
the  charges  paid  and  those  that  would  have  accrued  at  the  joint  rates 
subsequently  established;  and  that  it  is  entitled  to  reparation  with 
interest  on  such  shipments.  As  the  exact  amount  of  reparation  due 
can  not  be  determined  from  the  record,  complainant  should  prepare 
a  statement  in  accordance  with  rule  V  of  the  Rules  of  Practice,  and 
submit  it  to  the  defendants  for  verification.  Upon  receipt  of  a  state- 
ment so  prepared  and  verified  we  will  consider  the  entry  of  an  order 
awarding  reparation. 

No.  10506. 

This  complaint  concerns  shipments  of  sand  and  gravel  Avhich 
moved  from  Buffalo  to  Ennerdale,  Aloquin,  and  Flint. 

During  the  spring  and  summer  months  of  1918  complainant 
shipped  several  carloads  of  washed  sand  and  of  gravel  between  the 
points  in  question.  The  shipments  weighed  approximately  48  tons 
eat  h.  They  were  switched  over  the  Erie  Railroad  from  the  loading 
point  in  Buffalo  to  the  New  York  Central  Railroad,  and  were  moved 
over  that  railroad  to  Canandaigua  and  thence  over  the  Pennsylvania 
Railroad  to  destination.  The  respective  distances  via  this  route  were 
93  miles  to  Ennerdale,  94  miles  to  Aloquin,  and  100  miles  to  Flint. 
Prior  to  June  25, 1918,  the  rates  applicable  to  Ennerdale  and  Aloquin 
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were  11  cents,  and  to  Flint  12.5  cents.  On  that  date  the  rates  to 
Ennerdale  and  Aloquin  were  increased  to  14  cents,  and  to  Flint  15.5 
cents,  in  accordance  with  General  Order  No.  28.  These  were  the 
sixth-class  rates.  Effective  September  24,  1918,  a  commodity  rate  of 
8  cents  was  established  between  the  points  in  question,  which  has 
since  been  maintained.  The  switching  charge  of  the  Erie  Railroad 
of  $3.50  per  car  is  absorbed  by  the  line-haul  carriers. 

Sub-No.  1  concerns  shipments  of  crushed  stone  from  North  Le  Roy, 
N.  Y.,  to  the  same  destinations  moving  during  the  same  period.  The 
shipments  averaged  about  46  tons  per  car.  They  moved  via  the 
I^high  Valley  Railroad  to  Stanley  and  thence  via  the  Pennsylvania 
Railroad  to  destinations.  The  distances  from  North  Le  Roy  via  this 
route  were  66  miles  to  Flint,  67  miles  to  Aloquin,  and  68  miles  to 
Ennerdale.  A  joint  conunodity  rate  of  $1.20  per  ton  was  applicable 
to  Flint  and  Ennerdale  prior  to  June  25,  1918,  and  a  rate  of  $1.40 
per  ton  on  and  after  that  date.  The  shipments  to  Aloquin  were 
charged  upon  the  basis  of  the  commodity  rate  of  $1.40  per  ton 
applicable  to  the  next  more  distant  point,  Ennerdale.  Effective  July 
27,  1918,  a  specific  commodity  rate  of  7  cents  was  established  from 
North  Le  Roy  to  Aloquin. 

We  are  urged  to  test  the  reasonableness  of  the  rates  attacked  in 
No.  10506  and  Sub-No.  1  by  a  mileage  scale  set  forth  in  the  com- 
plaints and  elaborated  in  testimony  offered  in  behalf  of  complain- 
ant. This  scale  is  based  upon  a  return  per  ton  per  mile  to  the  car- 
riers at  the  average  haul  of  all  freight  for  the  year  ended  December 
31,  1916.  The  average  ton-mile  earnings  on  all  freight  on  the  New 
York  Central  and  Pennsylvania  railroads  for  an  average  distance 
of  191.7  miles  is  stated  as  6.1  mills.  Based  upon  an  average  car 
loading  of  48.23  tons,  the  earnings  would  be  29.42  cents  per  car- 
mile,  which  is  contrasted  with  the  average  revenue  per  car-mile  on 
all  freight  of  15.355  cents.  Taking  6.1  mills  as  the  ton-mile  earn- 
ings, complainant  arrives  at  a  base  rate  of  $1.16  per  ton  for  a  dis- 
tance of  191.7  miles.  To  this  it  adds  the  15  per  cent  increase  per- 
mitted under  our  order  in  the  Fifteen  Per  Cent  Case,  45  I.  C.  C,  308, 
and  20  cents  per  ton  under  General  Order  No.  28.  It  then  constructs 
a  scale  by  applying  the  same  mileage  units  of  progression  as  those 
shown  in  the  scale  prescribed  in  State  of  Maryland  v.  5.,  C.  cfe  A. 
Ry,  Co.^  49  I.  C.  C,  681,  and  money  units  of  progression  of  5  cents 
per  mileage  unit  of  progression  from  20  to  100  miles  and  3  cents 
thereafter.  On  this  basis  it  is  contended  that  rates  of  $1.10  for 
distances  from  61  to  70  miles  and  $1.20  for  distances  from  91  to 
100  miles  would  be  reasonable. 

We  have  held  that  the  fact  that  rates  on  a  certain  commodity  yield 
revenue  per  ton-mile  higher  than  average  on  all  traffic  can  not  be 
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accepted  as  conclusive  evidence  of  the  unreasonableness  of  such  rates. 
Coke  Producers  Asso.  of  ConnelUville  v.  B,  cfc  0,  R.  R.  Co,^  27  I.  C. 
C,  125-132.  Various  other  rate  comparisons  were  introduced  by 
complainant,  but  the  mere  citation  of  rates  for  comparable  distances 
without  a  showing  of  the  conditions  under  which  such  rates  were 
established,  or  the  yolume  of  movement  thereunder  or  that  the  trans- 
portation circumstances  and  conditions  are  substantial!}^  similar,  are 
not  very  helpful.  The  defendants  showed  the  rates  on  crushed  stone 
between  various  points  in  New  York,  with  which  the  rates  under 
attack  compare  favorably. 

In  No.  10471  the  complainant  contended  and  we  held  that  various 
rates  ranging  from  $2.10  to  $2.30  per  net  ton  on  shipments  of  crushed 
stone  from  Tomkins  Cove  to  various  points  of  destination  in  the  state 
of  New  York,  distant  from  29  to  60  miles,  were  unjust  and  unreason- 
able to  the  extent  that  they  exceeded  the  commodity  rates  ranging 
from  $1.40  to  $1.60  per  ton  established  by  the  carriers  after  the  ship- 
ments moved.  The  distances  from  Buffalo  to  Ennerdale,  Aloquin, 
and  Flint  arc  from  90  to  100  miles,  and  one  of  the  rates  attacked  is  8 
cents  per  100  pounds,  equivalent  to  $1.60  per  ton.  The  distances  from 
North  Le  Roy  to  the  same  destinations  are  between  60  and  70  miles, 
and  the  only  rate  on  crushed  stone  under  attack  is  the  rate  of  $1.40 
per  iK^t  ton.. 

The  record  shows  that  rr.tes  on  sand,  gravel,  and  crushed  stone  in 
Xew  York  arc  made  with  reference  to  commercial  conditions  and 
the  ordinary  movements  of  traffic,  rather  than  upon  a  mileage  basis. 
No  producers  of  sand,  gravel,  and  crushed  stone  have  joined  in  these 
complaints.  It  is  apparent  that  these  shipments  were  required  be- 
cause of  conditions  somewhat  of  the  nature  of  an  emergency. 

In  No.  10506  we  find  that  the  rates  charged  by  defendants  on  ship- 
ments of  sand  and  gravel  from  Buffalo  to  Ennerdale,  Aloquin,  and 
Flint  which  moved  on  and  after  June  25,  1918,  were  unjust  and 
unreasonable  to  the  extent  that  they  exceeded  the  rate  of  8  cents  per 
100  pounds  subsequently  established.  We  further  find  that  the  com- 
plainant made  the  shipments  as  above  described,  and  paid  and  bore 
the  freight  charges  thereon  at  the  rates  herein  found  unreasonable; 
and  that  it  was  damaged  to  the  extent  of  the  difference  between  the 
charges  paid  and  those  that  would  have  accrued  at  the  rates  herein 
found  reasonable.  As  the  exact  amount  of  reparation  due  can  not 
be  determined  upon  this  record,  complainant  should  follow  the  pro- 
cedure outlined  in  rule  V  of  the  Rules  of  Practice.  Upon  receipt 
of  a  statement  prepared  and  verified  as  provided  by  that  rule  we  will 
consider  the  entry  of  an  order  awarding  reparation.  The  presently 
maintained  commodity  rate  of  8  cents  does  not  appear  to  have  been 
or  to  be  unjust  or  unreasonable. 
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The  complaint  in  No.  10506  (Sub-No.  1)  in  addition  to  attacking 
the  rates  on  crushed  stone  from  North  Le  Roy  to  Ennerdale,  Aloquin, 
and  Flint  also  asks  for  the  establisliment  of  rates  from  Le  Roy  to 
the  same  destinations.  No  shipments  are  shown  to  have  moved  from 
JjQ  Roy,  and  the  carriers  have  established  a  rate  of  $1.20  per  ton  on 
crushed  stone  from  that  point  via  the  New  York  Central  and  the 
Pennsylvania  railroads  to  Ennerdale  and  Aloquin,  a  distance  of 
about  50  miles.  This  rate  appears  properly  adjusted  with  the  rate 
of  $1.40  from  North  Le  Roy,  distance  and  other  conditions  consid- 
ered. The  rates  applied  on  the  shipments  on  crushed  stone  in 
Sub- No.  1  are  not  shown  to  have  been  or  to  be  unjust  and  unreason- 
able.    The  complaint  in  Sub-No.  1  will  be  dismissed. 

By  Division  of  Traffic  Circular  No.  9,  dated  April  14,  1919,  the 
carriers  under  federal  control  were  authorized  to  apply  rates  on 
crushed  stone,  sand,  and  gravel  shipped  during  the  period  from 
May  1  to  December  31,  1919,  inclusive,  when  for  use  in  road  building 
or  road  maintenance,  and  when  consigned  to  and  the  freight  thereon 
is  paid  by  a  state  government,  10  cents  per  net  ton  less  than  the 
regularly  published  tariff  rates  in  effect  at  the  time,  but  with  a  mini- 
mum charge  of  40  cents  per  net  ton.  This  special  authorization  may 
be  applicable  with  respect  to  the  rates  herein  found  to  be  reasonable, 
but  we  have  no  authority  to  require  it  to  be  observed, 
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No.  9971. 
NATIONAL  POLE  COMPANY 

V. 

ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY, 

DIRECTOR  GENERAL  ET  AL. 


Submitted  March  S,  1919,    Decided  December  8,  1919, 


Rates  on  cedar  poles  and  piling  transported  on  more  than  one  car,  from  points 
In  Washington,  Oregon,  Idaho,  Montana,  and  British  Columbia  to  points  in 
various  states  principally  east  of  the  Rocky  Mountains,  found  to  have  l>een 
and  to  be  unreasonable  in  so  far  as  they  exceeded  and  exceed  the  rates  con- 
temporaneously applicable  on  fir  lumber  hi  single  carloads.  Reparation 
awarded. 

John  S,  Burchmore  and  G.  R.  Empson  for  complainant. 

Charles  Donnelly  and  B.  W.  Scandrett  for  transcontinental  lines. 

R.  Walton  Moore  for  Director  General  of  Railroads. 

Report  of  the  Commission. 

AiTCHisoN,  Chairman: 

This  case  was  made  the  subject  of  a  proposed  report  by  the  ex- 
aminer, which  was  served  upon  the  parties.  Exceptions  thereto  were 
filed  by  both  complainant  and  defendants.  The  exceptions  have  been 
considered  carefully,  and  the  whole  record  has  been  canvassed  by  us. 
We  have  found  it  necessary  to  alter  the  findings  suggested  and  to  make 
other  changes  in  the  report  unnecessary  to  refer  to  in  detail. 

By  the  complaint  in  this  case,  filed  November  1,  1017,  and  amended 
October  21,  1918,  it  is  alleged  that  the  "group  C"  rates  charged  on 
cedar  poles  and  piling  transported  on  more  than  one  car,  from 
points  in  Washington,  Oregon,  Idaho,  Montana,  and  British  Colum- 
bia to  points  in  various  states  principally  east  of  the  Rocky  Moun- 
tains, published  in  agent  Countiss'  transcontinental  freight  bureau 
eastbound  tariffs,  were  and  are  unreasonable  and  unduly  prejudicial 
to  the  extent  that  they  exceeded  and  exceed  the  corresponding  "  group 
D  "  rates  charged  on  fir  and  certain  other  grades  of  lumber  and  on 
shipments  of  cedar  poles  and  piling  in  single  cars.  The  amendment 
brings  in  the  Director  General  of  Railroads  as  a  party  defendant 
and  assails  the  present  increased  rates  from  and  to  the  same  points. 
Reasonable  rates  for  the  future  are  sought,  together  with  reparation 
on  all  multiple-car  shipments  within  the  statutory  period. 
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Complainant,  a  Michigan  corporation,  with  headquarters  at  Es- 
canaba,  in  that  state,  is  the  largest  producer  and  distributor  of  cedar 
poles  and  piling  in  the  United  States.  Poles  are  its  principal  product 
and  are  used  by  telegraph,  telephone,  and  power  companies,  electric 
railways  and  the  like  in  the  erection  of  transmission  lines.  Piling, 
produced  incidentally  and  consumed  chiefly  by  the  railroad  com- 
panies, differs  only  in  that  it  lacks  the  taper  of  the  poles.  Com- 
plainant's western  operations  are  conducted  on  the  north  Pacific 
coast,  and  in  eastern  Washington,  northern  Idaho,  western  Montana, 
and  a  portion  of  British  Columbia,  through  branch  offices  at  Everett 
and  Spokane,  Wash.  Finished  poles  are  produced  by  felling  the 
trees,  trimming  off  the  branches,  removing  the  bark,  and  sawing  the 
butts  and  tops  squarely  across.  They  are  cut  and  sold  in  lengths  of 
20  feet  and  upwards,  in  multiples  of  5  feet.  Those  of  35  feet  and 
under  are  sold  mostly  in  the  west,  in  the  sparsely  settled  districts  of 
which  long  poles  are  not  required.  It  is  testified  that  75  per  cent  of 
the  long  poles  should  go  to  the  middle  west  and  central  freight  asso- 
ciation territory,  complainant's  normal  market;  and  in  order  to  make 
prompt  deliveries  in  competition  with  southern  white  cedar  and  other 
poles,  stocks  of  western  cedar  poles  are  maintained  at  St.  Paul,  Minn., 
Hawthorne,  111.  (within  the  Chicago  switching  district),  and  To- 
ledo, Ohio. 

East  bound  rates  from  the  territories  west  and  east  of  the  Cascade 
Mountains,  denominated  the  coast  and  Spokane  groups,  are  carried 
on  all  forest  products  under  classifications  or  groupings  of  those 
commodities.  Except  as  otherwise  stated,  rates  mentioned  herein- 
after are  those  in  effect  when  the  original  complaint  was  filed  and 
arc  in  cents  per  100  pounds.  Group  C  rates  apply  on  poles  and  piling 
or  any  lumber  requiring  more  than  one  car  for  each  load,  while  group 
D  rates  apply  on  poles  and  piling  where  the  loading  is  in  single  cars, 
and  also  apply  on  single  cars  of  fir,  spruce,  pine,  and  hemlock  lumber, 
sash,  doors,  and  other  millwork,  and  inside  finish.  The  rates  cover- 
ing groups  A,  B,  and  C,  embracing  shingles,  and  cedar  lumber  of 
whatever  length,  are  the  same  in  all  instances,  and  are  from  10  to 
14.5  cents  higher  than  the  group  D  rates. 

I*oles  are  loaded  on  flat  cars,  between  upright  stakes,  with  the 
butts  and  tops  alternating  in  order  to  make  a  firm  load  and  avoid 
shifting.  Half  way  up  the  load  the  stakes  are  wired  together  across 
the  car  with  10  strands  of  eighth-inch  wire.  The  balance  of  the 
load  is  placed  upon  the  wires,  drawing  the  stakes  toward  the  center 
of  the  car,  and  when  the  loading  is  complete  the  stakes  are  wired 
together  across  the  top.  The  stakes  and  wire  are  furnished  by  the 
shipper,  and  at  destination  are  cut  and  the  poles  rolled  off  the  car. 
The  weight  of  stakes  and  wire  runs  as  high  as  1,850  pound*?  npr  load, 
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and  defendants  make  the  shipper  an  allowance  of  500  pounds  for 
each  car  staked.  Long  poles,  requiring  two  cars  for  their  carriage, 
are  loaded  upon  a  bearing  timber  or  bolster  across  the  floor  of  each 
car,  to  pivot  the  load,  while  the  cars  are  blocked  apart  to  eliminate 
the  slack  and  are  chained  together  to  prevent  uncoupling.  The 
chains  and  the  blocks  necessary  to  be  used  in  connection  with 
double  loads  are  furnished  by  the  carrier.  The  same  practice  is 
observed  where  three  cars  are  used  and  the  loading  is  in  two  sections, 
the  center  car  bearing  one  end  of  each  section  of  the  load.  In  some 
cases  one  car  serves  merely  as  an  idler,  protecting  an  overhanging  or 
projecting  load  from  the  other  car,  or,  in  addition,  carries  a  load  of 
short  poles.  In  still  other  cases  two  cars  are  individually  loaded 
with  short  poles,  with  a  superimposed  load  of  long  poles  borne  by 
both  cars. 

In  single  cars  the  minimum  weights  are  40,000  pounds  on  poles 
under  40  feet  in  length  and  50,000  pounds  on  poles  40  feet  long  or 
longer,  subject  to  actual  weights  when  cars  are  loaded  to  full  visible 
capacity,  that  is,  covering  90  per  cent  of  the  floor  space  and  to  a 
height  of  13  feet  above  the  top  of  the  track  rail.  For  two-car  and 
three-car  loads  of  lumber,  timber,  poles,  and  piling  of  any  of  the 
woods  mentioned,  the  minima  are  66,000  and  99,000  pounds,  respec- 
tively, or  at  the  rate  of  33,000  pounds  per  car,  without  exception. 

It  is  pointed  out  that  long  poles  loaded  upon  a  single  car  of  suf- 
ficient length  to  contain  them  take  a  group  D  rate,  whereas  if  a 
shorter  car  is  furnished  for  the  load,  necessitating  the  use  of  another 
car,  the  higher  group  C  rate  applies;  and  this  even  where  the  second 
car,  while  serving  to  protect  the  overhanging  load  of  the  first  and 
although  the  overhang  may  comprise  but  one  or  a  few  long  poles, 
also  carries  shorter  poles  and  each  car  is  loaded  to  the  single-car 
minimum.  An  exhibit  compiled  from  the  equipment  register  indi- 
cates that  four  representative  transcontinental  lines  reaching  the 
inland  empire,  east  of  the  Cascades,  respectively  own  from  1,414  to 
9,508  40- foot  open  cars,  while  of  open  cars  45  feet  or  more  in  length 
the  Northern  Pacific  Eailway  owns  but  299,  the  Chicago,  Milwaukee 
&  St.  Paul  Railway  has  10,  and  the  others  none;  a  materially  smaller 
proportion  of  long  cars  than  are  owned  by  carriers  in  other  territories. 

A  list  of  200  single-car  shipments  by  complainant  in  1916  and  1917 
averaged  50,623  pounds  per  car.  Of  52  such  shipments  containing 
or  consisting  of  45-foot  poles,  including  4  cars,  containing  50-foot 
poles,  the  average  weight  was  66,427  pounds.  Seventy  double-car 
shipments  averaged  78,249  pounds,  approximating  39,125  pounds  per 
car,  and  12  triple-car  shipments  averaged  116,575  pounds,  or  approxi- 
mately 38,858  pounds  per  car.  A  total  of  563  double  loads  shipped 
by  members  of  the  Western  Red  Cedar  Association  are  shown  to 
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have  averaged  77,011  pounds,  or  38,505  pounds  per  car,  and  147 
triple  loads  averaged  130,369  pounds,  or  43,456  pounds  per  car. 

The  rates  from  the  Spokane  group  to  St.  Paul,  Minn.,  for  example, 
were  42  cents  for  single  and  52  cents  for  multiple  loads.  Beyond 
St.  Paul  or  Minnesota  Transfer,  Minn.,  this  dual  basis  does  not 
obtain,  the  rates  for  single,  double,  and  triple  car  loading  being  the 
same  and  the  minimum  weights  uniformly  less.  The  rates  to  Chi- 
cago, 111.,  are  made  by  the  addition  in  each  instance,  without  distinc- 
tion, of  an  arbitrary  of  10  cents  over  St.  Paul.  On  traffic  to  Ana- 
conda and  Silver  Bow,  Mont.,  the  difference  is  but  2.5  cents,  and 
some  of  the  defendant  transcontinental  lines  carry  across  the  moun- 
tains in  western  territory  in  a  number  of  cases  equal  rates  on  single 
and  multiple  loads.  From  British  Columbia  equal  rates  are  carried 
in  connection  with  the  defendant  Minneapolis,  St.  Paul  &  Sault  Ste. 
Marie  Railway,  through  some  of  the  points  of  origin  here  concerned, 
to  St.  Paul  and  Minnesota  Transfer. 

On  long  poles  moving  to  St.  Paul,  ranging  from  45  to  55  feet  in 
length  and  from  1,000  to  1,400  pounds  in  weight,  the  additional  10 
cents  for  two  cars  amounts  to  from  $1  to  $1.40  per  pole.  Com- 
plainant also  makes  the  point  that  on  the  two-car  average  load  of 
78,249  pounds,  above  mentioned,  it  would  amount  to  $78.25  per  trip 
for  the  additional  car,  and  that  12  such  trips  would  bring  in  a  gross 
revenue  equal  to  the  initial  cost  of  a  50- foot  steel  flat  car.  On  two 
single-car  shipments,  at  the  40,000-pound  minimum  and  42-cent  rate, 
the  total  charges  would  be  $336,  while  on  a  two-car  shipment,  at 
the  66,000-pound  minimum  and  52-cent  rate,  the  charges  would  be 
$343.20,  or  $7.20  higher.  Defendants  contend  on  the  other  hand 
that  the  earnings  on  a  single  shipment  at  the  50,000-pound  minimum 
and  the  42-cent  rate  would  be  $210,  while  the  earnings  on  a  double 
load  at  the  52-cent  rate  and  66,000-pound  minimum  would  only  be 
$171.60  per  car.  An  exhibit  of  shipments  during  1915  and  1916  by 
12  members  of  the  Western  Eed  Cedar  Association,  including  com- 
plainant, shows  the  total  number  of  poles  40  feet  and  under  in  length 
and  estimated  weight  for  same,  w^iich  w^ould  indicate  that  the  great 
majority  could  have  been  handled  in  single  cars,  and  it  is  urged  that 
the  imposition  of  the  higher  charges  is  in  large  measure  due  to  the 
failure  of  the  carriers  to  furnish  adequate  equipment.  Apart  from 
this,  the  practical  inmiunity  of  the  commodity  from  damage  or  loss, 
the  relatively  low  tare  weight  and  cost  of  the  equipment  used,  and 
the  fact  that  in  the  case  of  each  multiple  shipment  the  equipment  is 
handled  as  a  single  car  are  cited  in  support  of  the  contention  that 
the  basic  lumber  rates  should  apply  as  maxima.  Comparative  reve- 
nues, in  cents  per  100  pounds,  at  rates  of  42  and  52  cents,  on  gross 
weight  of  load  and  car,  based  on  average  loadings,  are  thus  exhibited : 
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Commodity. 


Poles,  single  loads 

Long  poles,  single  loads. 

Poles,  double  loads 

Poles,  triple  loads 

Fir  lumber,  single  loads 


Weight. 


Net. 


Pounds. 
50,600 
66,427 
78, 249 
130,309 
57,000 


Tare. 


Pounds. 
26.000 
36.000 
52.000 
78.000 
35,000 


Gross. 


Pounds. 

76,600 
102.427 
130.249 
208.360 

92,000 


Revenue  per  load. 


42  cents. 


52  cents. 


$212.50 
278.99 
328.65 
647.55 
239.40 


$106  SO 
677.92 


Oross-wdsht 
revenue  per 
100  pounds. 


42 

cents. 


Cents. 
27.7 
27.3 
2.5.2 
26.3 
26 


52 
cents. 


Ccni9. 


rn.a 

32.5 


As  explained  by  defendants'  sole  witness,  the  adjustment  with  re- 
spect to  poles  followed  the  rules  established  for  the  movement  of 
lumber  from  coast  points  where  two  or  more  cars  were  required,  in 
which  cases  an  arbitrary,  generally  of  10  cents,  was  added.  The 
minimum  in  double  and  triple  loading  was  fixed  on  the  Master  Car 
Builders'  rule  that,  where  the  load  was  on  bolsters  and  raised  off  the 
deck  of  the  car,  the  weight  thus  bearing  on  a  single  point  should  be 
limited  to  60  per  cent  of  the  normal  carload  capacity;  and  as  a  great 
many  of  the  flat  cars  in  service  at  the  time  were  of  50,000  pounds  ca- 
pacity, and  were  allowed  6,000  pounds  excess  loading,  the  maximum 
and  minimum  were  brought  together  at  33,000  pounds  per  car.  The 
minimum  weights  on  lumber  are  60,000  pounds  in  open  cars  exceed- 
ing that  capacity,  and,  on  smaller  cars,  5  per  cent  less  than  the 
marked  capacity,  as  against  40,000  and  60,000  pounds  on  poles  in 
single  cars.  The  witness'  impression  was  that  the  visible-capacity 
minimum  on  single  cars  was  fixed  with  reference  to  the  40- foot  poleH, 
the  provision  relating  to  floor  space  occupied  having  in  contempla- 
tion the  6-foot  differences  in  pole  lengths. 

The  minimum  weights  applicable  on  shipments  requiring  two  or 
three  cars  are,  as  shown,  the  same  whether  the  commodities  trans- 
ported are  poles  and  piling,  or  lumber  and  timber;  and  whether  fir 
or  cedar.  Evidently  the  Master  Car  Builders'  Rules,  rather  than  any 
disability  or  inability  of  the  shipper  to  load  a  given  amount,  have 
been  controlling  in  the  prescription  of  the  minima  on  these  multiple 
car-lot  shipments. 

This  witness  submitted  three  exhibits  covering  a  large  number  of 
single,  double,  and  triple  car  shipments  of  poles  from  the  Spokane 
district,  showing  net  and  gross  weights,  gross  revenues,  and  net 
revenues  per  100  pounds  on  the  gross  weights.  In  that  connection  it 
was  pointed  out  that  on  the  single-car  shipments  under  the  42-cent 
rate  the  average  return  on  the  gross  tonnage  was  66  per  cent  of  that 
on  the  revenue  tonnage,  while  on  two-car  and  three-car  shipments 
under  the  52-cent  rate  the  average  returns  on  the  gross  tonnage  were 
but  56  and  57  per  cent,  respectively,  of  the  revenue  tonnage  returns. 
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It  also  was  observed  that  on  1C9  shipments  at  the  42-cent  rate  the 
average  earnings  were  $233.62  per  car,  while  on  36  double-car  ship- 
ments and  7  triple-car  shipments  at  the  52-cent  rate  the  average  earn- 
ings per  car  were  $192.64  and  $201.53,  respectively.  Like  exhibits 
covering  single  and  multiple  loads  of  piling  were  analyzed  as  show- 
ing ratios  of  gross  to  revenue  tonnage  returns  to  be  63,  69.4,  and  03.3 
per  cent,  respectively.  Additional  similar  exhibits  were  filed,  all 
intended  to  show  that  even  with  a  10-cent  higher  rate  the  carriers' 
earnings  on  multiple  loads  are  smaller  than  on  single  loads. 

It  is  not  shown  that  the  multiple-car  shipments  entail  materially 
increased  operating  difficulties  or  hazards,  although  it  is  testified  that 
such  loads  are  more  apt  to  shift,  or,  on  the  other  hand,  that  terminal 
or  other  incidental  services  are  appreciably  less  than  in  the  movement 
of  the  same  number  of  cars  to  the  same  points  bearing  single  loads. 

Defendants  cite  the  fact  that  in  the  Pacific  coast  lumber  cases  the 
Commission  authorized  the  higher  rates  complained  of,  and  that  upon 
petitions  for  rehearing,  Pacific  Coast  Lumber  Mfrs.  Aaso.  v.  N,  P. 
Ry.  Co.,  16  I.  C.  C,  465,  467,  it  was  said : 

The  Ck)mmissioD  entertains  no  doubt  of  the  soundness  of  the  principle  and 
the  finding  that  from  this  territory  cedar  lumber,  shingles,  and  long  timber 
requiring  two  or  more  cars  may  reasonably  take  higher  rates  than  fir  and  spruce 
lumber. 

Since  the  hearing  and  pursuant  to  General  Order  No.  28  of  the 
Director  General  of  Railroads,  and  supplemental  orders,  a  general 
increase  of  approximately  25  per  cent  has  been  made  in  freight  rates 
on  the  railroad  lines  under  federal  control.  In  connection  there- 
with,  and  in  his  answer  in  this  case,  the  Director  General  has  certi- 
fied,  as  in  Wilkmiette  VaUey  LumbermerCa  Aaao.  v.  S,  P,  Co.,  61 
I.  C.  C,  250,  that  the  increases  were  necessary  to  defray  the  expenses 
of  federal  control  and  operation,  etc.  Among  the  rates  here  drawn 
in  question,  those  on  single  and  multiple  loads  from  the  coast  group 
to  St.  Paul  have  been  increased  from  45  and  55  cents  to  50  and  60 
cents,  respectively ;  from  the  Spokane  group  to  St.  Paul  the  former 
rates  of  42  and  52  cents  have  been  increased  to  47  and  57  cents,  re- 
spectively. The  increase  of  the  respective  rates  by  one  amount,  as 
in  these  instances,  in  itself  tends  to  bring  the  gross  revenues  per  100. 
pounds  therefrom  more  nearly  together. 

In  Rates  on  Lumber  and  Lumber  Products,  52  I.  C.  C,  598,  625, 
we  said  that  carriers  should  apply  to  the  movement  from  the  noiih 
Pacific  coast  and  the  inland  empire  of  long  lumber,  timbers,  poles, 
and  piling  too  long  to  be  loaded  on  a  single  car,  rates  which  do  not 
exceed  the  rates  contemporaneously  maintained  on  fir  lumber  in 
single  carloads.  Following  the  conclusions  rea^ched  in  that  case  and 
upon  the  facts  in  this  record  we  find  that  the  rates  on  cedar  poles  and 
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piling  transported  on  more  than  one  car,  from  and  to  the  points  in- 
volved, were,  are,  and  for  the  future  will  be  unreasonable  in  so  far 
as  they  exceeded,  exceed,  or  may  exceed  the  rates  contemporaneously 
maintained  on  fir  lumber  in  single  carloads. 

As  the  applicable  carload  minima  are  the  same  on  fir  and  cedar 
using  two  or  three  cars,  no  question  as  to  a  minimum  is  presented  by 
the  record  for  our  determination.  We  further  find  that  complainant 
made  shipments  of  double  and  triple  loads  of  cedar  poles  and  piling 
under  the  rates  assailed  within  the  statutory  period  and  paid  and 
bore  the  charges  thereon;  that  complainant  was  damaged  thereby 
and  is  entitled  to  reparation  in  the  difference  between  the  charges 
paid  and  those  that  would  have  accrued  on  the  basis  herein  found 
reasonable.  The  amount  of  reparation  due  can  not  be  determined  on 
this  record.  Complainant  should  prepare  a  statement  showing  the 
details  of  the  shipments  in  accordance  with  rule  V  of  the  Rules  of 
l^ractice,  which  statement  should  be  submitted  to  the  defendants  for 
verification.  The  statement  so  prepared  and  verified  should  then 
be  filed  with  the  Commission  as  the  basis  of  an  order  awarding 
reparation. 

An  appropriate  order  will  be  entered. 

Daniels,  C^^^mmmion^r,  dissenting: 

Elements  are  present  in  the  transportation  of  multiple  cars  of  cedar 
poles  and  piling  that  differ  materially  from  those  that  control  with 
respect  to  the  transportation  of  fir  lumber  in  single  cars.  The  traffio 
under  discussion  is  peculiar  in  character  and  requires  exceptional  use 
of  the  equipment  employed.  The  majority  find  that  the  rates  on 
multiple  cars  of  cedar  poles  and  piling  should  not  exceed  the  rates 
contemporaneously  maintained  on  fir  lumber  in  single  carloads.  The 
latter  rates  are  also  the  rates  in  effect  on  cedar  poles  in  single  cars.  It 
is  my  opinion  that  the  carriers  are  entitled  to  rates  per  100  pounds  on 
multiple  cars  used  for  transporting  cedar  poles  or  piling  of  unusual 
length,  in  excess  of  that  derived  from  the  transportation  of  single 
cars  of  the  same  commodities.  Where  two  cars  are  used  for  this 
transportation  their  loading  capacity  must,  for  purposes  of  safety,  be 
shrunk  40  per  cent,  depriving  the  carriers  of  the  full  efficiency  of  their 
equipment.  This  loss  should  be  compensated  in  some  manner,  and 
there  appears  to  be  no  better  method  than  the  maintenance  of  rates 
per  100  pounds  on  multiple  cars  in  excess  of  those  contemporaneously 
applicable  on  like  traffic  in  single  (iars.  A  greater  risk  is  incurred  on 
multiple  cars  than  on  single  cars,  as  it  is  necessary  to  have  the  poles 
pivoted  on  the  multiple  cars  to  avoid  their  disarrangement  in  crossing 
the  mountains  and  turning  sharp  curves,  while  such  hazardous  load- 
ing is  not  required  of  single  cars.    An  additional  expense  is  incurred 
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with  respect  to  the  multiple  cars  as  the  carriers  are  required  to  block 
them  apart  and  securely  chain  them  together  to  insure  safe  transpor- 
tation. 

With  reference  to  the  fact  that  in  this  case  and  also  in  Rates  on 
Lumher  and  Lumber  Products,  52  I.  C.  C,  598,  it  is  stated  that  the 
gross-weight  revenue  per  100  pounds  would  be  substantially  the  same 
on  the  multiple  cars,  based  on  actual  loading,  as  on  fir  lumber  in  single 
cars,  it  may  be  observed  that  the  finding  of  the  majority  reduce  the 
gross- weight  revenue  2.1  cents  per  100  pounds  on  double  cars  of  poles 
and  1  cent  per  100  pound  on  triple  cars  of  poles,  below  the  gross- 
weight  revenue  on  single  cars  of  the  same  commodity.  Furthermore, 
it  is  in  evidence  that  the  ratio  of  the  revenue  tonnage  to  the  gross  ton- 
nage on  single-car  shipments  of  poles  is  substantially  greater  than 
on  two-car  and  three-car  shipments  of  like  traffic. 

If  there  appear  good  and  substantial  grounds  for  approving  higher 
rates  per  100  pounds  on  long  poles  and  piling  carried  in  multiple  car- 
loads than  on  the  same  article  in  single  cars,  the  fact  that  carriers  in 
other  sections  of  the  country  apply  the  same  rates  on  multiple  cars  as 
on  single  cars  is  not  determinative  of  the  issue  presented. 

Hall,  Commissioner,  dissenting: 

The  majority  report  presents  two  questions  for  determination. 
Shall  cedar  in  this  form  take  the  same  rate  as  fir?  Shall  a  double  or 
triple  carload  take  the  same  rate  as  the  single  carload  where  the 
shipper  has  occasion  to  ship  articles  too  long  to  move  on  one  car! 

As  stated  in  the  majority  report  the  Commission  in  Rates  on  Lumber 
and  Luwiber  Produots^  62  I,  C.  C„  598,  625,  said  that  carriers  should 
apply  to  the  movement  from  the  north  Pacific  coast  and  the  inland 
empire  of  long  lumber,  timbers,  poles,  and  piling  too  long  to  be  loaded 
on  a  single  car,  rates  which  do  not  exceed  their  rates  contempora* 
neously  maintained  on  fir  lumber  in  single  carloads.  No  order  was 
entered  and  the  Director  General  has  not  complied  with  the  suggestion 
made.  As  a  result  the  rates  on  these  articles  remain  higher,  usually 
by  10  cents  per  100  pounds,  than  the  rates  on  fir  lumber  in  single 
carloads.  The  Commission  has  sanctioned  and  these  carriers  apply 
rates  on  cedar  lumber  in  single  carloads  higher  by  the  same  amounts 
than  their  rates  on  fir  lumber  in  single  carloads.  The  Pacific  Coast 
Lumher  Ca^es,  14  I.  C.  C-,  1  et  seq. ;  16  I.  C.  C,  465. 

Whatever  reasons  justify  higher  rates  on  cedar  than  on  fir,  when 
both  move  as  lumber  in  single  carloads,  would  seem  at  least  as  per- 
suasive when  both  move  as  long  poles  or  piling  in  double  or  triple 
carloads.  At  present  each  takes  in  that  form  the  same  rate  as  cedar 
lumber  in  single  carloads.  The  findings  and  order  here  made  reduce 
this  rate  on  cedar  poles  to  the  fir-lumber  basis  but  leave  other  long 
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poles  and  piling,  e.  g.,  fir,  on  the  higher  cedar  himber  basis,  a  reversal 
of  what  we  have  found  to  be  the  proper  relation  of  these  woods  when 
moving  as  lumber.  And  in  spite  of  the  lighter  car  loading  and  lighter 
car  earnings  resulting  from  the  use  of  two  or  three  cars  to  move  one 
load,  the  rate  to  be  applied  on  cedar  is  the  same  as  if  only  one  car 
were  used  and  that  were  loaded  with  fir  lumber.  This  ill  consorts 
with  the  additional  service  and  equipment  furnished  by  the  carrier. 
For  these  reasons  and  those  stated  in  the  separate  expression  of 
Commissioner  Paniels  I  am  unable  to  concur  in  the  findings  of  the 
majority. 


No.  9243. 
CHARLES  L.  CAMPBELL  ET  AL. 

V. 

SOUTHERN  EXPRESS  COMPANY  ET  AL. 


Bubmitted  March  15,  1911,    Decided  December  8,  1919, 


Complainants  have  not  filed  a  supplemental  complaint  making  the  Director 
General  a  party  defendant,  although  opportunity  has  been  afforded  them 
to  take  such  action.  As  the  relief  here  sought  is  with  respect  to  rates  and 
service  for  the  future,  complaint  is  dismissed. 

Ross  A .  Collins^  Earle  N.  Floyd^  and  M.  C,  Moore  for  complainants. 
Robert  C,  Alston  and  Philip  H,  Alston  for  Southern  Express 
Company, 

Report  of  the  Commission. 

Daniels,  Commissioner: 

Charles  L.  Campbell,  principal  complainant,  is  manager  of  the 
Louisiana  Strawberry  Distributing  Company  with  an  office  at  Inde- 
pendence, La. ;  this  companj^  sold  and  shipped  strawberries  in  carload 
lots,  and  in  1916  it  handled  62  carloads  of  strawberries  for  farmers 

0 

in  and  about  Sanford,  Miss.  Thomas  L.  O'Donnell,  a  strawberry 
grower  of  Sanford,  joined  in  the  complaint. 

Sanford  is  a  local  station  on  the  Gulf  &  Ship  Island  Railroad,  14 
miles  from  Hattiesburg  and  75  miles  from  Jackson,  both  in  Missis- 
sippi.   The  Southern  Express  Company  operating  over  the  lines  of 
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the  Gulf  &  Ship  Island  Railroad  afforded  the  only  express  service 
available  at  Sanford.  The  Southern  and  the  Adams  Express  Com- 
panies are  the  defendants  here.  The  Southern  Express  Company, 
being  the  originating  carrier  and  the  principal  defendant,  is  referred 
to  hereinafter  as  the  defendant ;  the  Adams  filed  answer  but  was  not 
represented  at  the  hearing. 

The  complaint  alleged  that  the  two  methods  by  which  defendant 
handled  strawberry  shipments — to  wit,  by  crates  and  refrigerator 
boxes  in  open  express  cars — were  inadequate,  unjust,  and  unreason- 
able; it  alleged,  moreover,  that  the  defendant  refused  to  accept  carload 
shipments  of  strawberries  standing  on  track  at  Sanford,  said  ship- 
ments being  loaded  into  first-class  express  refrigerator  cars  equipped 
for  passenger-train  service,  the  cars  being  provided  by  and  at  the  ex- 
pense of  the  complainants.  Complainants  asked  that  an  order  be 
entered  requiring  the  defendant  to  establish  and  put  into  effect  re- 
frigerator express  rates  for  shipments  of  strawberries  in  carload  lots 
from  Sanford  to  various  named  points  in  the  eastern  and  central 
states,  such  shipments  to  be  carried  in  passenger  trains  or  trains 
making  passenger-train  time.  In  answer,  the  Southern  Express 
Company  denied  that  its  methods  of  carrying  strawberries  were  in- 
adequate, unjust,  or  unreasonable,,and  stated  moreover  that  it  did  not 
own  refrigerator  cars  equipped  for  passenger-train  transportation, 
and  that  its  contracts  with  raihroad  lines  over  which  it  operated  did 
not  contemplate  or  provide  for  the  transportation  of  strawberries  in 
refrigerator  cars  upon  passenger  trains. 

At  the  hearing,  the  issues  were  not  modified. 

The  bulk  of  complainants'  shipments  moved  to  markets  in  the 
eastern  and  central  states.  There  were  four  modes  of  shipment 
from  Sanford  to  these  markets.  The  defendant  offered  the  two  kinds 
of  service  alluded  to  in  the  complaint.  It  accepted  shipments  of 
strawberries  in  crates  for  "  open  "  or  "  dry  "  express  service,  carrying 
the  crates  in  open  express  cars  with  other  commodities.  The  cars  did 
not  move  under  refrigeration  and  the  berries  deteriorated  rapidly; 
the  distance  to  which  they  might  safely  be  shipped  in  this  way  was 
therefore  nei'essarily  limited.  The  defendant  maintained  an  any- 
quantity  rate  for  this  service.  At  the  hearings  testimony  was  offered 
as  to  the  unreasonableness  of  the  any -quantity  rate  as  applied  to  car- 
load shipments;  but  since  the  complainants  found  this  method  of 
shipment  unsatisfactory  for  small  shipments,  and  asked  only  for 
carload  rates  for  refrigerator  service,  a  service  which  the  defendant 
refused  to  afford,  the  reasonableness  of  the  any-quantity  rate  is  not 
in  issue.  The  tariff  of  the  Southern  Exjiress  Company  also  provided 
for  shipment  of  strawberries  in  portable  ice  boxes,  a  service  which  is 
alluded  to  in  the  record  as  ^^  pony  refrigerator  service."   This  method 
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of  shipment  was  not  satisfactory  to  complainants  because  the  ice 
boxes  occupied  a  large  amount  of  space;  complainants  alleged  that 
pony  refrigerator  service  was  not  suitable  for  carload  shipments. 

If  complainants  did  not  avail  themselves  of  the*  service  afforded 
by  the  Southern  Express  Company,  they  might  ship  strawberries  in 
freight  refrigerator  cars  over  the  Gulf  &  Ship  Island  Railroad  as 
the  originating  carrier.  Their  objection  to  this  service  was  that  it 
was  slower  than  the  express  service,  consuming  in  some  cases  from 
one  to  three  days  longer.  The  freight  refrigerator  cars  lack  the 
elliptical  springs  with  which  express  refrigerator  cars  are  equipped. 
Strawberries  shipped  by  freight  brought  from  $100  to  $300  per  car 
less  than  carloads  shipped  by  express.  One  witness  testified  that  on 
express  and  freight  shipments  made  the  same  date,  a  car  shipped 
by  express  brought  $248.40  more  than  a  car  shipped  by  freight, 
although  the  latter  traveled  a  shorter  distance. 

The  fourth  method  of  shipment  was  the  one  most  used  by  com- 
plainants. The  Gulf  &  Ship  Island  attached  complainants'  express 
refrigerator  cars  to  passenger  trains,  moving  them  to  Jackson,  Miss. 
Shipments  were  billed  to  complainants  at  Jackson  and  rebilled  there 
by  the  agent  of  the  American  Express  Company  to  various  destina- 
tions. In  1916,  41  out  of  a  total  of  62  cars  shipped  from  Sanford 
moved  over  these  routes,  which  it  appears  from  the  record  are  cir- 
cuitous. It  is  870  miles  to  Cincinnati  and  1,980  miles  to  Philadel- 
phia by  way  of  Jackson  over  the  line  of  the  American  Express 
Company ;  if  shipment  moved  over  the  line  of  the  Southern  Express 
Company  to  Hattiesburg,  however,  the  distance  to  Cincinnati  would 
be  only  730  miles,  and  to  Philadelpha,  1,100  miles. 

The  Sanford  berries  compete  in  the  markets  with  berries  grown  in 
the  vicinity  of  Independence  and  Hammond,  La.,  to  the  southwest 
of  Sanford  on  the  Illinois  Central  Railroad.  The  Sanford  season 
begins  about  a  week  or  ten  days  later  than  the  Independence  season 
and  lasts  about  two  weeks  longer.  The  Independence  growers  were 
provided  by  the  American  Express  Company  with  carload  rates 
and  with  express  refrigerator  cars  to  the  extent  of  its  ability  to  pro- 
vide them.  Complainants  asserted  that  the  refusal  of  the  Southern 
Express  Company  to  afford  them  similar  service  was  a  serious  handi- 
cap to  the  strawberry  industry  at  Sanford. 

As  to  the  adequacy  of  the  service  which  it  furnished,  defendant 
asserted  that  the  "  pony  refrigerator  service,"  which  complainants 
found  unsatisfactory,  has  proved  satisfactory  to  other  strawberry 
shippers.  This  assertion  was  rebutted  by  testimony  of  Florida 
shippers. 

In  any  event,  defendant  questioned  the  jurisdiction  of  the  Commis- 
sion to  order  it  to  perform  express  refrigerator  service,  relying 
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on  United  States  v.  Pennsylvania  R.  R.  Co.^  242  U.  S.,  208,  and  on 
R,  R.  Commissioners  of  Florida  v.  Southern  Express  Co,^  44  I.  C.  C^ 
645.  In  the  latter  case  we  held  that  we  were  without  authority  to  re- 
quire  the  carriers  to  acquire  refri(;:erator  cars  for  use  in  express  serv- 
ice. Complainants  in  the  instant  case,  however,  undertook  to  furnish 
the  equipment,  and  asked  only  that  the  defendant  haul  express  refrig- 
erator cars,  furnished  by  the  shipper.  The  cases  cited  are  therefore 
not  controlling. 

Defendant  further  questioned  our  jurisdiction  in  this  case,  contend- 
ing that  it  did  not  hold  itself  out  to  carry  shipments  of  strawberries 
in  carloads  and  that  it  had  no  contract  provisions  with  the  railroads 
for  such  service.  In  view  of  the  disposition  which  must  be  made 
of  the  case  no  opinion  is  rendered  with  respect  to  this  contention. 

On  June  21,  1918,  an  agreement  was  entered  into  between  the 
United  States,  represented  by  the  Director  General  of  Railroads 
acting  on  behalf  of  the  United  States  and  the  President,  and  the 
Adams  Express  Company,  American  Express  Company,  Southern 
Express  Company,  and  Wells  Fargo  &  Company,  under  which  said 
express  companies  were  by  mutual  agreement  between  themselves 
merged  into  the  American  Railway  Express  Company  for  the  period 
of  federal  control  of  transportation  systems,  and  said  American  Rail- 
way Express  Company  entered  into  a  contract  with  the  Director 
General,  effective  July  1, 1918,  and  to  continue  during  the  full  period 
of  federal  control  as  provided  in  the  federal  control  act,  for  the  per- 
formance of  express  service  on  transportation  lines  and  Bystems 
under  federal  control  and  under  the  direction  of  the  Director  General 

As  pertinent  to  the  history  of  the  case,  it  should  be  stated  that 
after  the  argument  in  the  cage,  effort  was  made  by  us  to  effect  an 
agreement  between  the  parties,  and  the  Southern  Express  agreed  to 
afford  the  complainants  such  relief  as  it  could.  Complainants  subse- 
quently stated  that  the  situation  remained  unchanged.  We  have 
repeatedly  advised  complainants  that  it  was  necessary  for  them  to 
file  a  supplemental  complaint  making  the  Director  General  a  party, 
if  they  desired  us  to  enter  an  order  in  conformity  with  their  prayer. 
A  supplemental  complaint  not  having  been  filed,  an  order  of  dis- 
missal will  be  entered. 
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No.  9925.^ 
GARRETT  LUMBER  COMPANY  ET  AL. 

V. 

CHESAPEAKE  &  OHIO  RAILWAY  COMPANY,  DIRECTOR 

GENERAL,  ET  AL. 


Submitted  April  8,  1919.    Decided  December  10,  1919. 


1.  Increased  commodity  rates  on  lumber  in  carloads  from  the  Virginia  cities 

to  points  in  central  freight  association  territory  found  justified.  In- 
creased sixth-class  rates  found  not  justified  for  aiiplication  on  lumber 
in  carloads. 

2.  Fourth  section  applications  for  authority  to  continue  the  maintenance  of 

lower  rates  on  lumber  from  the  Virginia  cities  to  points  in  central  freight 
association  territory  than  from  and  to  intermediate  points  denied  via 
all  lines  as  to  points  of  origin,  and  via  the  direct  lines  as  to  points  of 
destination,  but  granted,  with  qualifications,  as  to  intermediate  destina- 
tions reached  by  the  indirect  lines. 

Claude  W.  Owen  for  complainants. 

Loyally  Taylor  &  White  and  G,  A.  Wingfield  for  Virginian  Rail- 
way Company. 

A.  P.  Ihimhurg  and  Chas,  J.  Rixey^  jr,^  for  Director  General  of 
Rfiil  roads. 

R.  Walton  Moore.,  Frank  W .  Gwathmey.,  Charles  D.  Drayton^  and 
W,  S.  Bronson  for  other  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Woolley,  and  Eastman. 
Hall,  Commissioner: 

This  case  was  heard  and  submitted  with  Investigation  and  Suspen- 
sion Docket  No.  1148,  Lumber  from  Vi^^ginia  to  Northern  Points^ 
and  certain  fifteenth  section  applications  for  permission  to  increase 
rates  on  lumber  from  Virginia  cities  to  points  east  of  the  Buffalo- 
Pittsburgh  line  and  from  point's  south  of  the  Virginia  cities  to  points 
in  central  freight  association  territory.  On  June  24,  1918,  the  car- 
riers withdrew  the  fifteenth  section  applications  and  on  July  29, 
1918,  the  tariff  suspended  in  Investigation  and  Suspension  Docket 

*  This  report  also  embraces  portions  of  Fourth  Section  Applications  Nor.  458,  542,  603, 
682,  703.  799,  918,  928,  945,  1065,  1074,  1548,  1561,  1563,  1572,  1573,  1787,  1806,  1911. 
1925,  1952,  2019,  2045.  2060.  2 1  MS.  21^*8,  2659,  3238,  3239,  3287,  3517,  3019,  3799,  3918, 
3905.  4218,  4219,  4220,  4578,  and  4966. 
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1148  was  cancelled.  No  further  reference  will  be  made  to  those  mat- 
ters. A  report  proposed  by  the  examiner  who  heard  the  evidence  was 
put  forth  and  exceptions  thereto  were  filed  by  the  defendants,  on 
which  argument  w  as  later  had.  Rates  will  be  stated  in  cents  per  100 
pounds. 

For  many  years  prior  to  1915  the  commodity  rate  on  lumber  from 
the  Virginia  cities  to  Pittsburgh  Pa.,  was  16  cents,  the  same  as  the 
sixth-class  rate.^  This  commodity  rate  also  applied  to  Louisville, 
Ky.,  Cincinnati  and  Columbus,  Ohio,  and  related  points,  the  sixth- 
class  rates  to  which  ranged  from  16  to*  18  cents.  It  also  applied  from 
certain^  of  the  Virginia  cities  to  Buffalo,  N.  Y.,  and  related  pohits, 
the  sixth-class  rate  from  and  to  which  was  19  cents.  The  rates  to 
the  remainder  of  central  freight  association  territory,  being  the  re- 
gion west  of  the  Buffalo-Pittsburgh  and  north  of  the  Louisville-Cin- 
cinnati-Columbus zones,  were  the  sixth-class  rates.  The  rates  to  the 
region  just  east  of  the  Buffalo-Pittsburgh  line  were  less  than  the 
sixth-class  rat^s.  Where  the  rates  were  the  same  in  amount  as  sixth- 
class  rates  they  were  published  as  commodity  rates  by  some  lines,  and 
as  class  rates  by  other  lines. 

In  1915,  following  The  Five  Per  Cent  Case,  32  I.  C.  C,  325,  both 
the  class  and  commodity  rates  were  increased.  For  example,  to  des- 
tinations taking  rates  of  16,  20,  and  24  cents,  the  rates  became  17.3, 
21.3,  and  25.5  cents,  respectively.  On  August  1,  1917,  as  a  result  of 
our  first  order  in  The  Fifteen  Per  Cent  Case,  45  I.  C.  C,  303,  the 
sixth-class  rates  were  again  increased,  the  then  existing  rates  of  17.3, 
21.3,  and  25.5  cents  becoming  20,  25,  and  30  cents,  respectively.  No 
increase  in  the  commodity  rates  on  lumber  was  authorized  by  our 
first  order  in  The  Fifteen  Per  Cent  Case. 

The  conmiodity  rates  on  luml>er,thc  sixth-class  rates  in  effect  prior 
to  The  Fifteen  Per  Cent  Case,  and  those  now  in  effect  to  four  repre- 
sentative destinations  from  Petersburg,  a  representative  Virginia 
city,  are  shown  m  the  following  table: 


From  Petersburg  to — 


Buffalo. . . . 
PittabuTKh 
Cincinnati. 
Columbus. 


Short- 
line 
distance, 
miles. 


575 
441 
(i08 
tiOO 


Sixth 

class 

prior  to 

fifteen 

percent 

case. 


19.8 
17.3 
18.9 
17.5 


Present. 


26.5 
26 
29.5 
26 


Commodity 


Prior  to 

filteen 

percent 


17.3 
17.3 
17.3 
17.3 


as 

3S 


*  Tlie  term  Virj^inia  citieH,  as  used  in  this  report,  includos  all  Norfolk  k  Western  mmln- 
line  stations  from  Koanoke  to  Norfolk,  inclusive,  and  from  Roanoke  to  Basic,  inelnslxfs; 
nIt<o  all  Chesapeake  &  Ottjo  main-line  stations  from  Iron  Oate  to  Norfolk,  incIi»lTe^  la- 
oludinff  both  linoH  Ix^tweon  Iron  Gate  and  Uichmond. 

-  Norfolk,  Uichmond,  I'ortsmoutta,  Newport  News,  Petersburg,  Suffolk,  and  Wakefield* 
Va. 
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The  application  of  these  increased  sixth-class  rates  from  and  to 
some  points  and  of  commodity  rates  from  and  to  other  points  re- 
sulted in  many  departures  from  the  long-and-short-haul  rule  of 
the  fourth  section  of  the  act  to  regulate  commerce,  and  other  ap- 
parent inconsistencies  and  discriminations. 

The  complaint  before  us  was  filed  October  20, 1917,  by  corporations 
engaged  in  the  manufacture  of  lumber  at  CartersviUe,  South  Boston, 
Ivor,  Richmond,  Jetersville,  and  Lynchburg,  Va.,  and  attacked  the 
entire  adjustment  of  lumber  rates  from  the  Virginia  cities  and  a  few 
near-by  points.  It  was  alleged  that  the  application  of  the  sixth- 
class  rates  on  lumber  then  in  effect  from  the  territory  of  origin  to 
central  freight  association  territory  was  unreasonable,  unjust,  and 
unduly  discriminatory,  and  that  the  adjustment  of  rates  on  lumber 
to  that  territory  was  unjustly  discriminatory  against  the  points  of 
origin  and  destination  from  and  to  which  the  increased  sixth-class 
rates  applied,  in  favor  of  the  points  from  and  to  which  commodity 
rat<*s  applied.  The  prayer  was  for  reparation  on  all  shipments  made 
since  August  1,  1917,  and  the  establishment  of  commodity  rates  on 
lumber  to  all  points  in  central  freight  association  territory  on  the 
basis  of  the  sixth-class  rates  in  effect  prior  to  The  Five  Per  Cent  Case. 

Various  fourth  section  applications  of  the  carriers  by  which  they 
seek  authority  to  continue  the  maintenance  of  lower  rates  on  lumber 
from  and  to  the  points  covered  by  the  complaint  than  from  and  to 
intermediate  points  were  set  for  hearing  with  the  complaint. 

In  North  Carolina  Pine  Asso.  v.  N.  dk  W.  Ry,  Co.^  47  I.  C.  C,  460, 
decided  November  21,  1917,  after  the  filing  of  this  complaint,  we 
found  that  the  carriers  had  justified  the  reasonableness  of  the  in- 
creased rate  of  17.3  cents  on  lumber  from  the  Virginia  cities  to 
Buffalo,  Pittsburgh,  and  related  points,  made  effective  following 
The  Five  Per  Cent  Case.  That  rate  also  applied  to  Louisville,  Cin- 
cinnati, Columbus,  and  related  points  over  greater  distances  than 
that  to  Pittsburgh.  In  view  of  those  facts  complainants  sought  on 
brief  and  argument  restoration  as  a  commodity  rate  of  the  17.3-tent 
rate  in  effect  prior  to  The  Fifteen  Per  Cent  Ca-^e  in  lieu  of  the 
20-(ent  sixth-class  rate  established  following  that  decision.  Our 
second  permissive  order  in  that  case,  entered  Marc  h  26,  1918,  allowed 
an  increase  of  1  cent  in  the  rates  on  lumber,  and  under  General 
Order  No.  28  of  the  Director  General  both  the  class  rates  applicable 
on  lumber  and  the  commodity  rates  were  increased,  effective  June 
2.5,  1918.  By  supplemental  complaint,  filed  March  13,  1919,  after 
the  hearing,  the  Director  General  was  made  a  party  defendant  and 
answered,  but  no  further  hearing  was  asked  or  had. 

Our  derisions  and  permissive  orders  in  The  Five  Per  Cent  Case 
and  The  Fifteen  Per  Cent  Case^  supra^  under  which  defendants  were 
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allowed  to  increase  their  rates  did  not  approve  any  specific  rates  as. 
reasonable  in  themselves  or  as  properly  adjusted  with  other  rates, 
and  did  not  justify  in  advance  any  rates  which  might  be  published 
as  a  result  thereof.    The  burden  of  proof  is  still  uix)n  the  carriers. 
Globe  Soap  Co.  v.  A.  &  S.  Ry.  Co.,  40  I.  C.  C,  121 ;  45  I.  C.  C,  25. 

Lumber  produced  in  eastern  Virginia  is  known  to  the  trade  as 
North  Carolina  pine.  Most  of  it  is  of  low  grade,  ( ut  from  second- 
growth  timber.  The  output  during  the  year  1916  of  one  of  tlie  larger 
mills  in  this  territory  was  graded  No.  1,  No.  2,  No.  3  in  an  aggregate 
of  19.6  per  cent,  and  34.2  per  cent  consisted  of  box-bark  strips  and 
other  No.  4  lumber.  The  remaining  46.2  per  cent  was  too  poor  to 
classify.  Complainants'  chief  competition  comes  from  southeastern 
and  Mississippi  Valley  territories.  There  the  lumber  is  cut  from 
virgin  timber  and  runs  largely  to  the  higher  grades.  The  principal 
market  for  the  Virginia  mills  is  in  trunk  line  territory — i.  e.,  Mary- 
land, Pennsylvania,  New  York,  and  the  New  England  states,  to 
which  their  higher  grades  of  lumber  are  shipped.  To  the  territories 
of  destination  covered  by  this  proceeding  their  shipments  are  mostly 
of  the  lower  grades,  about  nine-tenths  being  of  box-bark  strips  and 
other  No.  4  lumber,  and  the  average  price  received  therefor  is  said 
not  to  exceed  the  average  cost  of  their  total  output. 

Defendants  contend  that  sixth  class  is  the  normal  and  i^easonable 
basis  of  rates  on  lumber  from  the  Virginia  cities  because  of — (1)  its 
antiquity;  (2)  its  general  application  throughout  official  classifica- 
tion territory;  (3)  its  alleged  approval  by  us  in  Massie  rf?  Pierre 
Lumber  Co.  v.  N.  cfe  W.  Ry.  Co.,  33  I.  C.  C,  14;  (4)  its  relation  to 
the  lumber  rates  between  points  in  central  freight  association  and 
trunk  line  territories;  (5)  its  yield  in  car-mile  earnings  as  compared 
with  the  average  car-mile  earnings  on  all  freight  traffic  in  the  eastern 
district;  and  (6)  the  increased  value  of  lumber. 

Lumber  is  rated  sixth  class  in  the  official  classification,  and  sixth- 
class  rates,  in  the  absence  of  commodity  rates,  apply  throughout  cen- 
tral freight  association  territory.  But  from  the  chief  sources  of 
supply  commodity  rates  less  than  sixth  class  have  long  been  main- 
tained, particularly  to  Louisville,  Cincinnati,  Columbus,  Buffalo, 
and  related  points.  The  movement  from  the  Virginia  cities  to  the 
Buffalo-Pittsburgh  and  Louisville-Cincinnati-Columbus  zones  is 
quite  heavy;  to  the  remainder  of  central  freight  association  terri- 
tory it  is  comparatively  light.  The  specific  and  proportional  rates 
from  the  Virginia  cities  used  in  making  through  rates  from  points 
beyond  have  long  been  less  than  the  sixth-class  rates.  So  also  for 
many  years  commodity  rates  which  bear  no  definite  relation  to  the 
sixth-class  rates  have  been  maintained  from  the  more  important 
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Virginia  cities  to  destinations  in  trunk  line  territory.  Commodity 
rates  apply  generally  from  the  Ohio  River  and  Mississippi  River 
crossings  and  from  southeastern  and  Mississippi  Valley  territories. 
The  reasonableness  of  increased  rates  on  lumber  from  those  terri- 
tories to  Ohio  River  crossings  was  considered  in  Rates  on  Lumber 
from  Southern  Points^  34  I.  C.  C,  652,  and  from  the  same  sections 
to  the  interior  of  central  freight  association  territory  in  Southeast- 
em  Lumber^  42  I.  C.  C,  648.  Exhibits  comparing  rates  from  the 
Virginia  cities  with  rates  from  the  Mississippi  Valley  and  the 
southeast  to  points  in  the  territories  of  destination  appear  of  record, 
but  in  these  comparisons  the  short-line  distances  from  the  Virginia 
cities  are  generally  not  used.  In  the  following  table  the  rates  sought 
to  be  justified  from  the  Virginia  cities  to  eight  representative  desti- 
nations are  compared  with  the  present  rates  from  the  approximate 
centers  of  production  on  the  Illinois  Central  and  Louisville  &  Nash- 
ville railroads,  and  the  rates  from  Memphis,  Tenn.,  and  Cairo,  111., 
to  substantially  equidistant  points  in  the  same  territories  of  desti- 
nation. The  lumber-producing  sections  of  the  Mississippi  Valley 
and  the  southeast  are  grouped  into  large  rate  blankets,  and  the  car- 
riers serving  them  are  fairly  represented  by  the  Illinois  Central  and 
the  Louisville  &  Nashville,  respectively.  Memphis  and  Cairo,  like 
the  Virginia  gateways,  are  important  rehandling  points  for  lumber 
which  originated  beyond. 


From — 


Virclnia  cities  * . . 
Cullman,  Ala.'... 
Kent  wood.  La.' . 
Memphis,  Temi . 

Cairo,  111.".'.*.!!!! 
Virginia  cities » . . 

I)o.» 

Do.i 

Do.i 

Cullman,  Ala.'... 

Do.« 

Kentwood,  La.» . 
Memphis,  Tenn. 

Do 

Cairo,  Dl , 

Virginia  cities  ^ . . 

Do.» 

Do.i 

Cullman,  Ala.'... 
Georgiana,  Ala.', 
Kent  wood,  La.». 

Do.« 

Cairo,  ni 


To— 


Pittsburgh,  Pa. . . 
Louisville,  Ky... 

Cairo,  lU 

Cincinnati.  Ohio . 
Indianapolis,  Ind. 
Columbus,  Ohio.. 
Buffalo,  N.Y.... 
Colimibus.  Ohio. . 
Cincinnati,  Ohio. 
Cleveland^  Ohio. . 
Cincinnati.  Ohio. 

St.  Louis,  Mo 

do 

Chicago,  ni 

Columbus,  Ohio.. 
Cleveland,  Ohio. . 
Louisville.  Ky . . . 

Toledo,  Ohio 

Indianapolis,  Ind. 

Chicago.  Ill 

Louisville,  Ky... 

St.  Louis,  Mo 

Louisville,  Kv--- 
Pittsburgn,  Pa... 


Miles. 


Rate. 


441 

23 

410 

21.5 

470- 

19 

487 

19.5 

446 

23 

461 

19.5 

675 

23 

548 

23 

580 

23 

566 

26 

524 

24.5 

522 

25 

612 

24 

634 

23 

603 

27.7 

560 

21 

656 

23 

704 

26 

702 

32 

667 

29.5 

670 

24 

612 

24 

680 

24 

656 

24.9 

'  The  distance  Is  from  Petersburg,  which  Is  a  centrally  located  Vir^ia  citv. 

'  The  pine-producing  territory  served  by  the  main  line  of  the  Louisville  «  Nashville  Railroad  extends 
from  Decatur,  Ala.,  to  the  Gidi  and  is  divided  into  two  groups,  group  1  extending  from  Decatur  to  and 
including  Montgomerv.  Ala.,  and  group  2  from  Montgomery  to  the  Gulf,  including  all  branch  lines.  The 
center  ofgroup  1  on  tnis  railroad  is  about  Cullman,  Ala.    Ratei  on  Lumber  from  Southern  Points,  tupra. 

»  The  center  of  production  in  the  large  yellow- pino  group  on  the  Illinois  Central  Railroad  is  Kentwood, 
La.    Rates  on  Lumber  from  Southern  Points,  supra. 


164129°— 20— VOL  55- 


-41 


642  INTERSTATE  COMMERCE  COMMISSION  REPORTS. 

One  of  complainants'  exhibits  shows  that  commodity  rates  from 
shipping  points  in  Delaware,  New  Jersey,  Maryland,  Pennsylvania, 
New  York,  and  that  part  of  Virginia  north  of  the  Virginia  cities,  to 
many  destinations  throughout  official  classification  territory  average 
less  than  75  per  cent  of  the  sixth-class  rates  from  and  to  the  same 
points. 

The  substance  of  the  complaints  in  Masate  <&  Pierce  Luiiiber  Co.  v. 
N.  c6  W.  Ry,  Co,^  supra^  was  a  demand  by  certain  producing  points 
not  included  among  the  Virginia  cities  to  be  given  that  basis  of  rates. 
We  found  that  the  conditions  were  substantially  dissimilar  and  dis- 
missed the  complaints.  We  said  that  the  rates  on  a  specific  com- 
modity can  not  always  be  measured  by  the  rates  on  the  class  to  which 
it  belongs,  and  that  the  commodity  rate  of  16  cents  then  in  effect 
from  the  Virginia  cities  to  Columbus  "has  been  as  low  as  it  might 
reasonably  be  during  all  the  period  covered  by  these  complaints.'' 
During  that  period  the  sixth-class  rate  from  the  Virginia  cities  to 
Columbus  was  17  cents.  Our  conclusion  in  North  Carolina  Pine 
A 880.  V.  N.  c6  ir.  Ry.  Co.^  sv/pra^  that  the  carriers  had  justified  the 
rate  of  17.3  cents  on  lumber  from  the  Virginia  cities  to  Pittsburgh 
was  not  based  upon  the  circumstance  that  it  was  also  the  sixtji-class 
rate,  but  upon  all  the  evidence  of  record,  including  many  compari- 
sons with  rates  from  and  to  other  points.  Nothing  in  either  of  these 
cases  can  be  construed  as  holding  that  sixth-class  rates,  regardless 
of  level,  should  apply  on  lumber  from  the  Virginia  cities  to  Pitts- 
burgh, Columbus,  or  any  other  destination.  In  Coulboum  v.  N,  y., 
P.  cfe  N.  R.  R.  Co.^  47  I.  C.  C,  54,  we  prescribed  a  rate  of  9.5  cents  on 
lumber  from  certain  stations  on  the  New  York,  Philadelphia  &  Nor- 
folk Railroad  in  Virginia  to  Wilmington,  Del.,  and  Philadelphia,  Pa. 
The  sixth-class  rate  was  11.6  cents.  In  Lumbermen's  Asso.  of  Chi- 
cago V.  A.  A.  R.  R.  Co.,  51 1.  C.  C,  431,  complaint  was  made  by  Chicago 
interests  that  the  commodity  rates  from  St.  Louis,  Mo.,  to  points  in 
central  freight  association  territory  were  less  than  the  increased  sixth- 
class  rates,  whereas  the  increased  sixth-class  rates  from  Chicago  to 
the  same  destinations  applied  on  lumber.  Commodity  rates  less  than 
sixth  class  from  Chicago  were  initiated  by  the  Director  General,  ef- 
fective October  22, 1918,  and  the  complaint  was  dismissed. 

The  lumber  rates  from  the  Virginia  cities  are  compared  with 
those  from  New  York,  Philadelphia,  and  Baltimore  to  nine  selected 
points  in  central  freight  association  territory  west  of  the  Buffalo- 
Pittsburgh  zone,  but  the  witness  for  defendant  who  made  this  com- 
parison admitted  that  he  did  not  know  whether  there  was  any  move- 
ment thereunder. 

Defendants  also  admit  that  their  comparisons  of  car-mile  earnings 
on  this  traffic  with  the  average  car-mile  earnings  on  all  freight  traffic 
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in  the  eastern  district  have  little  weight.  The  nine  destinations  se- 
lected by  them  are  all  located  west  of  the  Buffalo-Pittsburgh  zone 
and  in  a  region  to  which  the  movement  from  the  Virginia  cities  is 
comparatively  light. 

Consideration  of  these  various  contentions  has  not  convinced  us 
that  the  increased  sixth-class  rates  from  the  Virginia  cities  to  the 
territories  of  destination  should  apply  on  lumber.  It  may  be  con- 
ceded that  the  sixth-class  rates  from  the  Virginia  cities  are  relatively 
reasonable  as  compared,  for  example,  with  sixth-class  rates  from 
New  York  and  other  eastern  cities,  but  it  does  not  follow  that  such 
rates  would  be  reasonable  to  apply  on  lumber  from  the  Virginia 
cities.  The  record  indicates  that  there  is  no  movement  of  lumber 
from  or  through  New  York  or  other  north  Atlantic  ports  to  points 
in  central  freight  association  territory,  whereas  there  is  a  substan- 
tial movement  from,  and  especially  through,  the  Virginia  cities  to 
destinations  in  that  territory.  It  is  therefore  obvious  that  in  the 
course  of  time  conditions  may  arise  which  would  justify  an  increase 
or  decrease  in  the  class  rates  from  New  York  to  Chicago,  without 
bearing  in  any  way  upon  the  propriety  of  maintaining  of  changing 
the  rates  applicable  on  lumber  from  the  Virginia  cities.  Thus  in 
The  Fifteen  Per  Cent  Case^  supra^  we  permitted  an  increase  of  15 
per  cent  in  the  sixth-class  rates  and  an  increase  of  1  cent  per  100 
pounds  in  the  rates  on  lumber. 

Upon  a  careful  consideration  of  the  record  we  find  that  defend- 
ants have  justified  the  increased  commodity  rates,  but  that  they 
have  not  justified  the  increased  sixth-class  rates  in  so  far  as  they 
apply  on  lumber.  No  order  will  be  entered  at  this  time,  but  the  de- 
fendants will  be  expected  to  revise  their  rates  on  lumber  from  and 
to  points  now  taking  sixth-class  rates  so  as  to  bring  them  in  line 
with  the  commodity  rates  which  we  have  found  justified,  and  to  do 
so  within  90  days  after  service  of  this  report. 

Commodity  rates  independent  of  the  sixth-class  rates  should  be 
published  from  the  Virginia  cities  to  central  freight  association 
territory. 

There  is  no  sufficient  evidence  upon  which  to  base  an  award  of 
reparation  and  it  will  be  denied. 

THE  FOURTH  SECTION  APPLICATIONS. 

The  fourth  section  departures  here  presented  result  from  the 
maintenance  of  lower  rates  from  the  Virginia  cities  to  points  in 
central  freight  association  and  Buffalo-Pittsburgh  territories  than 
from  and  to  intermediate  points.  We  will  first  consider  the  de- 
partures as  to  points  of  origin, 
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The  Chesapeake  &  Ohio  Eailway,  in  accordance  with  its  traditional 
policy  of  strict  adherence  to  the  fourth  section,  carries  the  Virginia- 
cities  basis  of  rates  on  lumber  as  maximum  from  all  intermediate 
points  on  its  line.  The  Norfolk  &  Western  maintains  the  Virginia- 
cities  basis  from  all  points  on  its  line,  from  Norfolk  and  Basic  to  and 
including  Eoanoke,  but  higher  than  that  basis  from  points  on  its 
line  west  of  Roanoke.  The  Virginian  Railway  carries  the  Virginia- 
cities  basis  from  Norfolk,  Suffolk,  Alta  Vista,  Roanoke,  and  points 
between  Alta  Vista  and  Roanoke,  but  higher  than  that  basis  from 
other  points  on  its  line  east  of  Roanoke,  and  from  many  points  on 
its  line  west  of  Roanoke.  The  Richmond,  Fredericksburg  &  Potomac 
and  Washington  Southern  railways  maintain  the  Virginia-cities  basis 
as  maximum  from  all  points  on  their  lines  to  points  in  the  Buffalo- 
Pittsburgh  and  Louisville-Cincinnati-Columbus  zones,  but  higher 
than  that  basis  from  points  on  their  lines  north  of  Richmond  to 
other  points  in  central  freight  association  territory.  The  Southern 
Railway  participates  in  the  Virginia-cities  basis  of  rates  from  and 
via  its  junctions  with  the  Chesapeake  &  Ohio  and  Norfolk  &  Western 
and  also  from  West  Point,  Va.,  the  terminus  of  its  West  Point  branch, 
but  maintains  a  higher  basis  from  intermediate  points  on  its  line. 
The  Atlantic  Coast  Line,  Seaboard  Air  Line,  and  Norfolk  Southern 
railways  participate  in  the  Virginia-cities  basis  from  certain  of  their 
junclions  with  the  Chesapeake  &  Ohio  and  Norfolk  &  Western  via 
certain  other  of  their  junctions  with  those  lines,  but  maintain  a  higher 
basis  from  intermediate  points  on  their  own  lines  between  such 
junctions. 

The  Norfolk  &  Western  and  Virginian  represent  that  the  Chesa- 
peake &  Ohio  is  responsible  for  the  application  of  the  trunk  line 
basis  of  rates  to  and  from  the  Virginia  cities,  and  that  those  rates 
are  subject  to  other  competitive  conditions  which  do  not  affect  the 
rates  to  and  from  the  above-described  intermediate  points  on  their 
own  respective  lines.  The  other  competitive  conditions  referred  to 
are  largely  incident  to  eastbound  class  traffic  to  the  Virginia  cities 
and  not  to  westbound  lumber  traffic  from  the  Virginia  cities.  The 
Norfolk  &  Western  and  Virginian  parallel  the  Chesapeake  &  Ohio 
from  Norfolk  to  the  Ohio  River.  No  claim  is  made  that  the  operat- 
ing conditions  along  the  first  two  lines  are  more  unfavorable  than 
those  along  the  latter  line.  From  Norfolk  to  Cincinnati,  for  example, 
the  distance  via  the  Chesapeake  &  Ohio  is  665  miles;  via  the  Nor- 
folk &  Western,  713  miles ;  via  the  Virginian  to  its  western  terminus 
at  Deepwater,  W.  Va.,  and  the  Chesapeake  &  Ohio  beyond,  679  miles. 
In  Dewey  Bros,  Co.  v.  P.,  C,  C.  cfe  St.  L.  Ry.  Co.,  46  I.  C.  C,  888,  we 
found  that  the  Norfolk  &  Western  had  not  justified  the  maintenance 
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of  lower  rates  on  eastbound  traffic  from  central  freight  association 
territory  to  Norfolk  and  Roanoke  than  to  intermediate  points. 

In  Conquest  <&  Son  v.  S.  A.  L.  Ry,^  47  I.  C.  C,  517,  we  found  that 
the  maintenance  of  lower  rates  on  lumber  from  Richmond  via  Peters- 
burg, and  from  Petersburg  via  Richmond,  to  points  in  Pennsylvania, 
Ohio,  and  Michigan  than  from  Chester,  Va.,  an  intermediate  point  on 
the  Seaboard  Air  Line  and  Atlantic  Coast  Line  between  Richmond 
and  Petersburg,  to  the  same  destinations  had  not  been  justified;  Our 
decisions  in  those  cases  were  based  upon  findings  that  the  peti- 
tioning lines  were  at  no  disadvantage  in  competing  for  traffic  to  and 
from  the  terminal  points,  and  that  the  situations  which  they  pre- 
sented did  not  constitute  special  cases  for  relief  within  the  meaning 
of  the  act.  In  the  present  case  it  does  not  appear  that  the  Norfolk 
&  .Western  and  Virginian  are  at  any  substantial  disadvantage  as 
<  ompared  with  the  Chesapeal^e  &  Ohio  in  competing  for  lumber 
traffic  from  the  Virginia  cities. 

The  record  contains  no  justification  for  the  maintenance  of  lower 
rates  on  lumber  from  the  Virginia  cities  than  from  intermediate 
points  on  the  Richmond^  Fredericksburg  &  Potomac  and  Washington 
Southern  railways  to  points  in  central  freight  association  territory 
outside  the  Buffalo-Pittsburgh  and  Louisville-Cincinnati-Columbus 
zones.  These  lines  form  part  of  the  shortest  route  from  Richmond  to 
all  points  in  the  Buffalo-Pittsburgh  zone  and  to  many  points  in  the 
eastern  part  of  the  Louisville-Cincinnati-Columbus  zone.  To  the 
more  westerly  points  in  central  freight  association  territory  the  cir- 
cuity of  their  routes  is  not  sufficient  to  entitle  them  to  any  relief. 

The  Virginia-cities  basis  of  rates  applies  via  the  Southern  Rail- 
way from  Orange,  Charlottesville,  Lynchburg,  Burkeville,  Richmond, 
Waverly,  and  Norfolk,  its  principal  junctions  with  the  Chesapeake 
&  Ohio  and  Norfolk  &  Western,  and  also  from  West  Point,  the 
terminus  of  its  branch  of  the  same  name.  .  These  rates  apply  in 
connection  with  the  Norfolk  &  Western,  Chesapeake  &  Ohio,  Vir- 
ginian, or  Richmond,  Fredericksburg  &  Potomac.  The  distances 
from  the  junctions  named  via  the  Southern  Railway  and  the  con- 
necting lines  named  to  typical  points  in  central  freight  association 
territory  are  not  substantially  greater  than  the  distances  from  the 
same  junctions  to  the  same  destinations  via  the  direct  connecting 
lines  named.  For  example,  the  distance  from  Norfolk  to  Cincin- 
nati via  the  Southern  Railway  through  Danville  to  Lynchburg  and 
the  Norfolk  &  Western  beyond  is  782  miles,  as  compared  with  713 
miles  via  the  Norfolk  &  Western  direct.  No  reason  appears  why 
lower  rates  should  be  maintained  from  West  Point  than  from  inter- 
mediate points.  On  traffic  routed  via  the  connecting  lines  named  the 
situation  of  all  intermediate  points  -on  the  Southern  Railway  south 
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of  Orange,  and  north  and  east  of  and  including  Danville,  is  substan- 
tially the  same  as  that  at  Chester,  the  rate  basis  of  which,  as  regards 
the  fourth  section,  was  considered  in  Conquest  (&  Son  v.  S.  A.  L.  Ry.y 
sujyra. 

The  Southern  Railway  also  participates  in  the  Virginia  cities 
basis  of  rates  from  all  Virginia  cities  to  all  points  in  central  freight 
association  territory  via  its  roundabout  route  through  Asheville,  M .  C, 
Knoxville,  Tenn.,  and  Cincinnati.  The  higher  rates  from  inter- 
mediate points  north  and  south  of  Danville  also  apply  via  this  route. 
No  Virginia  cities  traffic  is  solicited  via  this  route,  shippers  are  asked 
to  avoid  it,  and  serious  consideration  has  been  given  to  abandoning 
it  as  a  route  for  this  traffic,  but  fourth  section  relief  is  nevertheless 
desired  in  order  to  keep  it  open.  The  distances  via  this  route  from 
Richmond,  for  example,  are  considerably  more  than  15  per  cent 
greater  than  the  distances  via  the  short-line  routes  to  all  points  in 
the  destination  territory.  In  fact  the  degree  of  its  circuity  is  so 
great  as  to  make  its  operation  of  doubtful  value  to  the  public  and  to 
yield  little  or  no  profit  to  the  participating  carriers.  For  example, 
the  distance  via  this  route  from  Richmond  to  Cleveland  is  1,079 
miles ;  via  the  short-line  route,  566  miles.  See  Class  and  Corrmwdity 
Rates^  38  I.  C.  C,  411,  426.  Furthermore,  no  evidence  was  pre- 
sented in  support  of  the  reasonableness  of  the  rates  from  the  inter- 
mediate points,  the  explanation  made  being  that  the  committee  of 
traffic  officers  of  the  southern  lines,  engaged  in  readjusting  rates  in 
accord  with  the  principles  announced  in  Fourth  Section  Violations 
in  the  Southeast^  30  I.  C.  C,  153,  decided  April  13,  1914,  had  not 
reached  this  particular  adjustment. 

The  fourth  section  situation  at  local  points  on  the  Atlantic  Coast 
Line,  Seaboard  Air  Line,  and  Norfolk  Southern  railways  inter- 
mediate between  their  junctions  with  the  Chesapeake  &  Ohio  and 
Norfolk  &  Western  is  substantially  the  same  as  that  at  Chester.  The 
record  contains  no  justification  for  the  fourth  section  departures  of 
these  lines  at  the  Virginia  cities,  nor  for  those  of  other  lines  not 
specifically  referred  to  above  but  the  applications  of  which  for  con- 
tinued relief  were  set  for  hearing. 

The  fourth  section  departures  as  to  points  of  destination  occur 
where  the  traffic  is  hauled  through, a  higher-rated  zone  to  reach  a 
lower-rated  zone.  In  some  of  these  cases  the  distance  from  the  Vir- 
ginia cities  to  the  intermediate  points  is  no  greater  than  that  to 
the  terminal  point.  This  situation  is  largely  the  result  of  applying 
the  trunk  line-central  freight  association  adjustment  in  the  con- 
struction of  rates  between  the  Virginia  cities  and  central  freight 
association  territory.     For  example,  the  Chesapeake  &  Ohio  and 
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Toledo  &  St.  Louis  Western  maintain  a  through  route  from  the  Vir- 
ginia cities  to  Toledo  via  Cincinnati  and  Marion,  Ohio.  Toledo  is 
in  the  78  per  cent  zone  and  Muncie,  Ind.,  an  intermediate  point, 
in  the  90  per  cent  zone,  although  the  distance  from  Kichmond,  via 
the  route  described,  to  Muncie  is  approximately  the  same  as  the 
short-line  distance  to  Toledo. 

In  similar  situations  relief  has  been  granted  the  circuitous  lines. 
Fourth  Section  Applications  54£,  et  seq.j  25  L  C.  C,  50;  Lumber 
Rates  from  Helena^  Ark.^  and  Other  Points,  41 1.  C.  C,  565. 

All  the  applications  for  authority  to  continue  the  maintenance 
of  rates  on  lumber  from  the  Virginia  cities  lower  than  from  inter- 
mediate points  to  points  in  central  freight  association  territory  will 
be  denied.  If  the  Southern  Railway  decides  to  withdraw  from  the 
Virginia-cities  traffic  via  its  route  through  Asheville,  N.  C,  and 
Knoxville,  Tenn.,  it  will  be  permitted  to  do  so. 

All  the  applications  of  the  direct  routes  for  authority  to  continue 
the  maintenance  of  rates  on  lumber  from  the  Virginia  cities  to 
points  in  central  freight  association  territory  lower  than  to  points 
intermediate  thereto  will  be  denied.  The  circuitous  routes  will  be  per- 
mitted to  meet  the  rates  of  the  short-line  routes  and  to  maintain  higher 
rates  to  intermediate  points  in  higher-rated  groups  or  zones  in  central 
freight  association  territory  provided  that  the  usual  percentage  rela- 
tionship between  the  lower  and  higher  rated  groups  or  zones  under 
the  trunk  line-central  freight  association  adjustment  shall  not  be 
changed  and  the  rates  at  intermediate  points  in  the  said  higher- 
rated  groups  or  zones  shall  in  no  case  exceed  the  lowest  combina- 
tion. 

An  appropriate  order  will  be  entered. 
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No.  9190.^ 

MURFREESBORO  BOARD  OF  TRADE  ET  AL, 

V. 

LOUISVILLE  &  NASHVILLE  RAILROAD  COMPANY, 

DIRECTOR  GENERAL,  ET  AL. 


Submitted  February  J,,  1919,    Decided  December  8,  1919. 


Upon  complaint  that  the  class  and  eomnK>dity  rates  to  Murfreesboro,  Colum- 
bia, Diclsson,  Gallatin,  Lebanon,  and  Watertown,  Tenn.,  from  various 
points  are  unreasonable,  unduly  prejudicial,  and  in  violation  of  the  long- 
and-short-haul  clause  of  section  4  of  the  act,  Found: 

1.  The  rates  attacked  have  not  been  shewn  to  be  unreasonable,  and  the  defend- 

ants have  justified  tlie  rates  which  have  been  increased  since  1910. 

2.  The  competition  with  the  boat  lines  operating  on  the  Cumberland,  Ohio,  and 

Mississippi  rivers  encountered  by  the  defendants  in  transporting  freight  to 
Nashville  is  not  of  such  a  character  as  to  control  or  to  affect  materially 
the  rail  rates  to  Nashville,  Tenn. ;  applications  for  authority  to  continue 
lower  rates  to  Nashville  than  to  intermediate  points  denied. 
8.  The  present  adjustment  of  rates,  under  which  through  rates  to  the  above 
points  are  generally  made  up  of  the  rates  to  and  from  Nashville,  results 
in  undue  prejudice  to  such  points  and  undue  preference  of  Nashville  to  the 
extent  that  through  rates  to  such  points  exceed  the  rates  contemporane- 
ously maintained  to  Nashville  plus  75  per  cent  of  the  local  rates  contem- 
poraneously maintained  from  Nashville. 

Wimbish  cfe  Ellis  for  complainants. 

R.  Walton  Moore^  Charles  J.  Rixey^  yV.,  Frwak  W.  Owathmeyy 
and  Nelson  W.  Proctor  for  defendants. 

T,  M.  Henderson  for  Traffic  Bureau  of  Nashville,  intervener. 

C.  E,  Widell  for  Tennessee  Manufacturers'  Association,  intervener. 

R.  Walton  Moore  for  Director  General  of  Railroads. 

Report  of  the  Commission. 

McChord,  Comndssioner: 

The  complaint  in  this  proceeding  alleges  that  the  class  and  com- 
modity rates  to  Murfree^^boro,  Columbia,  Dickson,  Gallatin,  Lebanon, 
and  Watertown,  Tenn.,  from  the  points  of  origin  hereinafter  set 
forth  are  unreasonable  and  as  compared  to  the  rates  to  Nashville, 

>  Tills  report  also  embraces  Fourth  Section  AppUcationfi  Nos.  458,  542,  601,  608,  007, 
703,  769,  782.  799,  972.  1021,  1024,  1074,  1481,  1548,  1561,  1663,  1573,  1618.  1625.  1771. 
1952.  2060.  2178.  2193.  2659.  3596.  3912.  4218.  4210.  4220.  4297.  and  4948. 
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Terni.,  are  unduly  prejudicial  to  the  points  named.  It  is  further 
alleged  that  certain  rates  involve  departures  from  the  long-and-short- 
haul  clause  of  section  4  of  the  act  to  regulate  commerce.  Kates 
which  shall  not  exceed  those  contemporaneously  in  effect  to  Nashville, 
and  reparation,  are  asked.  Intervening  petitions  were  filed  by  the 
Traffic  Bureau  of  Nashville  and  the  Tennessee  Manufacturers'  Asso- 
ciation.   The  former  opposes  the  relief  sought,  and  the  latter  does 


not  support  or  oppose  the  prayer  of  complainants.  Appropriate 
fourth  section  applications  were  set  for  hearing  with  the  complaint. 

On  motion  of  the  complainants  we  entered  an  order  on  Septem- 
ber 19,  1918,  permitting  the  filing  of  a  supplemental  complaint  mak- 
ing the  Director  General  of  Railroads  a  party  defendant.  On  Octo- 
ber 4,  1918,  answer  thereto  was  filed  on  behalf  of  the  Director  General. 
Further  hearing  was  not  asked. 

Murfreesboro  is  32  miles  southeast  of  Nashville,  on  the  Nashville, 
Chattanooga  &  St.  Louis  Hallway;  Columbia  is  46  miles  southwest 
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of  Nashville,  on  the  Louisville  &  Nashville  Railroad  and  Nashville, 
Chattanooga  &  St.  Louis  Railway;  Dickson  is  42  miles  west  of  Nash- 
ville, on  the  Nashville,  Chattanooga  &  St.  Louis  Railway ;  Qallatin 
is  27  miles  northeast  of  Nashville,  on  the  Louisville  &  Nashville 
Railroad;  Lebanon  is  31  miles  east  of  Nashville,  on  the  Tennessee 
Central  Railroad  and  Nasliville,  Chattanooga  &  St.  Louis  Railway; 
and  Watertown  is  45  miles  east  of  Nashville,  on  the  Tennessee  Central 
Railroad.  Nashville  is  on  the  Cumberland  River,  and  is  served  by 
all  of  the  railroads  serving  the  various  complaining  points.  The 
accompanying  map  illustrates  the  situation.  In  1910  the  population 
of  these  points  was :  Nashville,  114,899 ;  Murf reesboro,  4,679 ;  Colum- 
bia, 5,754;  Dickson,  1,850;  Gallatin,  2,399;  Lebanon,  3,659;  and 
Watertown,  517. 

The  points  of  origin  involved  are  the  eastern  ports;  interior  east- 
ern cities;  Buffalo-Pittsburgh  territory;  Virginia  cities;  south  At- 
lantic ports;  interior  southeastern  points;  Gulf  ports;  St.  Louis,  Mo., 
Memphis,  Tenn.,  and  other  lower  Mississippi  River  crossings,  and 
points  beyond  in  western  trunk  line  territory  and  points  in  the 
states  of  Texas,  Oklahoma,  and  Arkansas;  and  Ohio  River  crossings, 
Cairo,  111.,  to  Cincinnati,  Ohio,  inclusive,  and  points  beyond  in  cen- 
tnil  freight  association  and  western  trunk  line  territories. 

Unless  crtherwise  noted,  rates  throughout  this  report  will  be  stated 
in  cents  per  100  pounds.  The  table  below  shows  the  first-class  rates 
in  offeL't  on  June  24,  1918,  which  illustrate  the  rat«  situation,  and 
distances  from  representative  points  of  origin  to  Nashville  and  the 
oomplnining  points.  Under  General  Order  No.  28  of  the  Director 
General  these  rates  were  increased  25  per  cent,  effective  June  25, 1918. 


The  first-class  rates  in  effect  on  June  24,  1916,  from  Nashville  to 
the  complaining  points  were  as  follows:  Murfreesboro,  25  cente; 
Columbia,  25  cents;  Dickson,  36  cents;  Gallatin,  26  cents;  Lebanon, 
25  cents;  and  to  Watertown,  36  cents.    These  rates  also  were  In- 
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creased  under  General  Order  No.  28.  The  through  rates  to  the 
complaining  points  are  generally  based  on  the  Nashville  combination. 
The  exceptions  to  this  rule  are  usually  due  to  the  fact  that  the  com- 
plaining points  are  intermediate  to  Nashville,  in  some  instances, 
particularly  as  to  Murfreesboro,  Columbia,  and  Gallatin,  and  the 
application  of  the  mileage  scales  results  in  lower  rates  than  the 
combination  on  Nashville.  In  many  instances  the  rates  to  Dickson 
are  less  than  the  combination  on  Nashville  for  the  reason  that  the 
rates  from  points  north  of  the  Ohio  and  Missouri  rivers  are  based 
upon  Paducah. 

Some  of  the  rates  under  attack  were  increased  on  January  1,  1916, 
in  connection  with  the  revision  of  rates  following  our  report  in 
Fourth  Section  Violfitions  in  the  Southeast^  30  I.  C.  C,  153,  313.  In 
certain  instances  the  rates  to  some  of  the  intermediate  points,  par- 
ticularly Gallatin,  were  not  changed  at  the  time  the  rates  to  Nash- 
ville were  increased.  The  rates  to  points  beyond  Nashville  were 
generally  increased  to  the  same  extent  as  those  to  Nashville.  In 
this  readjustment  the  southern  classification  was  made  applicable  in 
connection  with  the  rates  from  eastern  and  interior  eastern  cities  in 
lieu  of  the  official  classification,  which  also  resulted  in  increased 
charges  in  some  cases. 

While  it  is  alleged  that  the  rates  are  unreasonable,  the  main  con- 
tention of  complainants  is  that  the  present  rate  adjustment  is  in 
violation  of  sections  3  and  4  of  the  act  to  regulate  commerce,  and 
on  brief  complainants  practically  abandoned  the  contention  that 
the  rates  are  unreasonable  in  and  of  themselves.  Considerable  evi- 
dence was  introduced  by  the  defendants  for  the  purpose  gf  showing 
that  the  rates  to  the  complaining  points  are  inherently  ifeasonable. 
The  rates  attacked  are  compared  with  rates  from  the  points  of 
origin  involved  to  other  points  in  the  southeast,  also  with  rates  in 
other  sections  of  the  country,  some  of  which  were  prescribed  by  us. 
Defendants  also  refer  to  increased  costs  of  operation. 

The  principal  justification  offered  by  the  carriers  for  the  mainte- 
nance of  lower  rates  to  Nashville  than  to  intermediate  points  is  that 
the  rates  are  depressed  by  competition  between  the  rail  lines  serving 
that  point  and  by  competition,  actual  or  potential,  with  the  boat  lines 
operating  on  the  Cumberland,  Ohio,  and  Mississippi  rivers. 

It  is  asserted  that  the  rail  carriers  serving  Nashville  are  in  active 
competition  with  each  other  for  traffic  to  that  point,  which  competition 
influences  the  rates;  and  that  this  situation  does  not  exist  at  the  com- 
plaining points.  The  record  shows  that  the  Tennessee  Central  is  not  a 
f actor  in  making  rates  to  Nashville,  having  met  the  rates  in  effect  when 
it  commenced  operation  in  1902,  and  since  that  time  it  has  exercised 
little,  if  any,  influence  on  the  rates  because  of  its  light  traffic,  oper- 
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ating  disadvantages,  and  financial  condition.  The  Nashville,  Chat- 
tanooga &  St.  Louis  is  controlled  through  stock  ownership  by  the 
Lonisville  &  Nashville.  In  Financial  Relations,  etc.,  L.  <&  M  R.  R. 
Co.,  33  I,  C.  C,  168,  we  found  that  the  official  record  of  these  car- 
riers clearly  established  that  the  purpose  of  control  of  the  former  by 
the  latter  was  primarily  to  restrict  competition  and  to  maintain  rates. 
We  tliereforc  find  that  the  competition  between  the  rail  carriers  serv- 
ing Nashville  is  not  of  such  a  nature  as  to  affect  the  measure  of  the 
rates  to  that  point,  and  in  determining  whether  the  rates  to  Nash- 
ville aie  depressed  we  must  consider  the  competition  with  the  river 
lines  only. 

A  very  comprehensive  record  has  been  presented  upon  the  ques- 
tion of  Cumberland  River  competition  and  its  effect  upon  rates  to 
Nashville,  The  Louisville  &  Nashville  commenced  operation  from 
Louisville  to  Nashville  in  November,  1859,  In  1857,  33  steamboats 
were  engaged  in  transporting  freight  between  Ohio  and  Missi^ippi 
river  cities  and  Nashville,  of  which  6  were  through  boats  operated 
from  Pittsburgh.  7  from  Cincinnati,  3  from  Louisville,  2  from  St. 
Louis,  4  from  Memphis,  5  from  New  Orleans,  and  6  from  Paducah. 
in  1870,  15  steamboats  transported  freight  to  Nashville,  4  of 
which  operated  from  Cairo,  3  from  Cincinnati,  4  from  Pittsburgh, 
and  1  from  Evansville,  and  the  points  fi-om  which  the  remaining  3 
boats  operated  were  not  shown.  At  the  time  of  hearing,  in  March, 
1917,  1  boat  of  300-tons  capacity  operated  weekly  from  Paducah  to 
Nushviile.  At  the  same  time  there  was  a  daily  boat  service  from 
Cincinnati  to  Louisville,  service  twice  a  week  from  Louisville  to 
Evansville,  a  somewhat  irregular  service  from  Evansville  to  Paducah, 
daily  service  from  Cairo  to  Paducah,  service  twice  a  week  from  St. 
Louis  and  Memphis  to  Cairo,  and  regular  boat  and  barge  service  be- 
tween St.  Louis  and  New  Orleans,  with  stop  at  Cairo. 

The  following  fable  shows  the  class  rates  published  by  the  Louis- 
ville &  Nashville  from  Louisville  to  Nashville  from  1865  to  and' in- 
cluding January  1, 1916: 


u  KtabUihfcl  on  Udi  dtto,  bat  tb*  ntn  lor  Uw  lomr  d 
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Specific  instances  are  given  by  defendants  of  shipments  of  partitju- 
lar  articles  from  competitive  points  to  Nashville  via  the  river  lines. 
It  is  stated  that  the  information  in  the  possession  of  the  defendants 
with  respect  to  such  shipments  is  not  complete,  and  that  recently  the 
def ^  ndants  have  not  attempted  to  check  the  movement  of  traffic  via 
the  river  lines.  The  record  shows  conclusively  that  for  many  years 
after  the  Louisville  &  Nashville  commenced  operation  to  Nashville 
the  competition  with  the  river  lines  w^as  very  keen,  and  the  witnesses 
testified  at  great  length  as  to  the  various  steps  taken  by  the  Louis- 
ville &  Nasliville  to  meet  this  competition.  As  hereinbefore  shown, 
the  fii*st-class  rate  from  Louisville  to  Nashville  was  reduced  from  75 
cents  in  1865  to  20  cents  in  1878  since  which  time  the  rate  was 
gradually  increased  to  38  cents  in  1882  and  to  47  cents  in  1916. 

Complainants  admit  that  the  competition  with  the  river  lines  in- 
fluenced the  rates  to  Nashville  for  some  time,  but  contend  that  the 
question  before  us  for  determination  is  w^hether  the  present  rates 
are  affected  by  this  competition.  In  support  of  this  contention  com- 
plainants cite  Commercial  Club  of  Duluth  v.  B,  &  0,  R,  R.  Co.^  27 
I.  C  C,  639,  wherein  we  stated  at  page  652  that — 

We  not  Infrequently  inquire  into  the  origin  and  history  of  rates  and  of  rate 
relations  in  order  properly  to  interpret  and  to  understand  their  significance; 
but  when  dealing  with  a  rate  or  a  relation  of  rates  now  in *exlstence,  and  which 
is  complained  of  as  being  either  unreasonable  or  unduly  discriminatory,  we  can 
neither  justify  nor  condemn  it  on  the  basis  of  its  origin  or  of  the  conditions 
surrounding  the  traffic  in  the  past,  but  only  on  the  basis  of  its  present  effect  in 
the  light  of  present  conditions. 

Complainants  call  attention  to  the  fact  that  defendants  refer  spe- 
cifically to  but  few  shipments  from  competitive  points  to  Nashville 
via  the  river  lines  since  1900.  The  defendants  refer  to  74  shipments 
of  manufactured  articles  in  1901,  1905,  and  1907  to  1913,  inclusive, 
from  competitive  points  to  Nashville,  and  to  shipments  of  grain  in 
1905  and  1915.  Many  of  these  shipments  covered  small  quantities  of 
freight.  During  1911  and  1912  there  was  a  considerable  movement 
of  merchandise  and  other  manufactured  articles  which  originated  at 
various  northern  and  eastern  points.  Complainants  assert  that  this 
movement  was  artificially  stimulated,  as  at  that  time  the  case  of 
Atlanta  Freight  Bureau  v.  ^'.,  C. <&  St.  L.  Ry,, 29  L  C.  C, 476, in  which 
the  Nashville  Traffic  Bureau  intervened,  was  before  us.  Complain- 
ants' assertion  seems  to  be  borne  out  by  the  fact  that,  as  shown  by  the 
annual  reports  of  the  chief  of  engineers,  United  States  army,  herein- 
after referred  to,  the  movement  of  merchandise  and  manufactured 
articles  via  the  river  lines  greatly  decreased. 

The  following  table  is  taken  from  the  annual  report  of  the  chief  of 
engineers.  United  States  army,  for  the  year  1916,  and  shows  the  ton- 
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nage  transported  via  the  Cumberland  River  b«low  Nastiyille  for  the 
calendar  years  1006  to  1915,  inclusive: 


Of  the  tralfi<'  handled  in  the  last  year  shonn  in  the  above  table, 
85.651  tons  consisted  of  railroad  ties,  9,707  tons  of  forest  products 
other  than  railroad  ties,  15,237  tons  of  sand  and  gravel.  No  figures 
are  given  showing  sepiirately  the  tonnage  transported  to  or  from 
loral  points  and  that  transported  to  or  from  points  also  se'rved  by 
rail  lines. 

In  an  exliibit  iilod  by  the  Louisville  &  Nashville  it  is  stated  that  in 
the  territory  adjacent  to  the  Cumberland  River  below  Nashville  large 
quuntities  of  agricultural  pi-oducts,  live  stock,  poultry,  and  eggs  are 
produced,  and  that  from  Cumberland  City,  Tenn.,  to  Eddyville, 
Ky.,  a  distance  of  about  60  miles,  the  average  distance  across  country 
to  the  nearest  railroad  is  about  20  miles.  It  is  also  stated  that  in  the 
territory  adjacent  to  the  river  .from  Nashville  to  Bumside,  Ky.,  a 
distance  of  325  miles,  large  quantities  of  forest  products  are  pro- 
duced, and  the  movement  of  this  traffic  is  absolutely  dependent  upon 
the  river,  as  but  two  points  are  also  reached  by  rail. 

Improvements  in  the  form  of  a  series  of  locks  and  dams  have  been 
made  in  recent  years  in  the  Cumberland  River  channel,  and  prior 
to  the  hearing  in  1917  the  river  below  Nashville  was  navigable  for 
boats  drawing  6  feet  or  less  from  8  to  10  months  during  the  year. 
Further  improvements  of  the  same  nature  were  then  under  way,  and 
when  completed  the  river  will  be  navigable  for  boats  drawing  6  feet 
or  less  during  the  entire  year  between  its  junction  with  the  Ohio 
and  Nashville. 

The  effect  of  the  Cumberland  River  competition  upon  rates  to 
Nashville  has  been  under  consideration  by  us  in  the  fotlowinjr 
cases,  and  the  conclusions  reached  in  respect  thereto  in  the  various 
cases  have  not  been  altogether  harmonious:  PhMipa,  Bailey  di  Co.  v. 
Louuville  <&  NashviUe  R.  B.  Co.,  8  I.  C.  C,  93  j  Payne-Gardner  Co.  v. 
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Louisville  &  Nashville  R.  R.  Co.,  13  I.  C.  C,  638 ;  Rates  on  Sugar,  31 
I.  C.  C,  495 ;  Chamher  of  Cammerce  of  Chattanooga  v.  S,  Ry.  Co.,  10 
I.  C.  C,  111 ;  Duncan  <&  Co.  v.  N.,  C.  <&  St.  L.  Ry.  Co.,  16  I.  C.  C,  590, 
21 1.  C.  C,  186,  and  35  I.  C.  C,  477 ;  Receivers  &  Shippers  Asso.  v.  C, 
A'.  0.  (&  T.  P.  Ry.  Co.,  18  I.  C.  C,  440;  Columbia  Grocery  Co.  v. 
L.  (6  N.  R.  R.  Co.,  18  I.  C.  C,  502;  and  Atlanta  Freight  Bureau  v. 
N.,  C.  cfc  St.  L.  Ry.,  29  I.  C.  C,  476.  Without  discussing  these  cases 
in  detail,  it  is  suflBcient  to  state  that  in  some  we  held  that  the  river 
competition  influenced  the  rates  s^d  in  others  we  held  to  the  con- 
trary. This  question  has  been  more  fully  covered  in  this  proceeding 
than  in  those  referred  to,  and  the  conclusions  therein  reached  need 
not  be  considered  here. 

Before  we  can  properly  authorize  the  defendants  to  maintain 
lower  rates  to  Nashville  than  to  intermediate  points  it  must  be  clearly 
shown  that  the  circumstances  and  conditions  surrounding  transporta- 
tion to  Nashville  are  substantially  dissimilar  to  those  surrounding 
transportation  to  intermediate  points.  The  testimony  relied  upon 
by  defendants  to  support  their  allegation  that  the  lower  Nashville 
rates  are  necessary  because  of  active  and  compelling  competition 
with  the  river  lines  is  not  convincing.  As  stated  above,  defendants 
refer  to  some  shipments  of  grain  and  manufactured  articles  from 
competitive  points  to  Nashville  via  the  river  lines  since  1900,  but 
these  shipments  are  comparatively  few  in  number,  and  there  is  noth- 
ing in  the  record  to  indicate  that  this  route  is  used  regularly  for  the 
transportation  of  freight  from  competitive  points  in  appreciable 
quantities.  The  competition  with  the  river  lines  is  almost  entirely 
potential,  and  we  are  of  the  opinion  that  the  competition  disclosed 
by  the  record  does  not  justify  fourth  section  relief  sought. 

At  the  present  time  through  rates  to  points  beyond  Nashville  are 
generally  made  up  of  the  rates  to  and  from  Nashville,  so  that  Nash- 
ville merchants  are  usually  enabled  to  compete  for  business  at  the 
complaining  points  on  the  same  basis  from  a  transportation  stand- 
point as  merchants  located  there,  and  when  complainants  undertake 
to  compete  with  Nashville  merchants  at  other  competitive  points 
they  are  at  a  serious  disadvantage,  as  the  combinations  on  the  com- 
plaining points  greatly  exceed  the  combinations  on  Nashville.  The 
defendants  contend  that  the  rates  to  Nashville  are  depressed  by  com-* 
petition  with  the  river  lines,  and  that  therefore  the  present  basis  of 
constructing  through  rates  to  points  beyond  Nashville  is  proper.  We 
have  already  found  that  there  is  no  compelling  competition  which 
justifies  lower  rates  to  Nashville  than  to  intermediate  points.  There- 
fore in  using  the  combination  in  constructing  through  rates  to  points 
beyond  Nashville  the  defendants  are  applying  the  basing-point  sys- 
tem, which  has  been  repeatedly  condemned  by  us.    It  appears  from 
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the  record  that  it  has  been  the  purpose  of  defendants  to  maintain 
rates  to  Nashville  which  will  enable  that  point  to  compete  with  other 
large  commercial  centers  in  the  same  general  territory.  The  de- 
fendants can  not  lawfully  extend  such  a  basis  of  rates  to  Nashville, 
and  at  the  same  time  ignore  the  rates  to  other  points  in  the  immediate 
vicinity. 

Upon  the  facts  of  record  we  are  of  the  opinion  and  find  that  the 
rates  attacked  have  not  been  shown  to  be  unreasonable,  and  that  the 
defendants  have  justified  the  rates  which  have  been  increased  since 
1910;  that  the  competition  with  the  boat  lines  operating  on  the  Cum- 
berland, Ohio,  and  Mississippi  rivers  encountered  by  defendants  in 
transporting  freight  to  Nashville  is  not  of  such  a  character  as  to  con- 
trol or  to  alFect  materially  the  rail  rates  to  Nashville,  and  the  appli- 
cations for  authority  to  continue  lower  rates  to  Nashville  than  to 
intermediate  points  should  be  denied;  that  the  present  rates  to  the 
complaining  points  to  which  traffic  moves  through  Nashville  subjects 
such  points  to  undue  prejudice  and  unduly  prefers  Nashville  to  the 
extent  that  the  through  rates  exceed  the  rates  contemporaneously 
maintained  to  Nashville  plus  73  per  cent  of  the  local  rates  contem- 
poraneously maintained  from  Nashville  to  the  complaining  points. 

Tlie  establishment  of  the  percentage  relation  is  not  to  be  held  aa 
an  approval  by  us  of  the  existing  local  rates  from  Nashville  to  the 
complaining  points  as  being  reasonable  to  apply  as  factors  of  through 
rates  even  on  the  basis  proposed.  The  complainants  have  established 
their  right  to  relief  from  the  undue  prejudice.  The  relief  granted  is 
considered  on  the  average,  and  in  the  absence  of  sufficient  evidence 
to  enable  us  to  prescribe  just  and  reasonable  through  rates  in  each 
instance. 

There  is  no  showing  that  complainants  have  been  damaged  because 
of  the  Hnlawfnl  rate  adjustment,  and  reparation  is  therefore  denied. 

Appropriate  orders  will  be  entered. 
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No.  10528. 
KICKAPOO  SAND  &  GKAVEL  COMPANY 

V. 

DIRECTOR  GENERAL,  ATCHISON,  TOPEKA  &  SANTA  FE 

RAILWAY  COMPANY,  ET  AL. 


Submitted  August  5,  J919.    Decided  December  18,  1919. 


Kates  on  sand  and  gravel,  in  carloads,  from  Kickapoo,  Ind.,  to  Chicago,  111., 
anji  points  in  tlie  Cliicago  switcliing  district,  found  to  liave  been  and  to  be 
unreasonable  and  unduly  prejudicial.     Reparation  awarded. 

Charles  E,  Heckler  and  Clarence  B,  Cardy  for  complainant. 
Homer  T,  Dick  and  K,  L,  Richmond  for  defendants. 

Report  of  the  Commission. 

Division  2,  Comaiissioners  Clark,  Daniels,  and  Woolley. 

WooLLE Y,  Cam  m Iss loner : 

The  complainant  is  a  corporation  engaged  in  the  production  a^nd 
sale  of  sand  and  gi^avel  at  Kickapoo,  Ind.,  a  local  point  on  the  Chi- 
cago &  Eastern  Illinois  Railroad,  113  miles  south  of  Chicago,  111. 
By  complaint,  filed  March  24,  1919,  it  alleges  that  the  rates  of  de- 
fendants for  the  transportation  of  these  commodities,  in  carloads, 
from  Kickapoo  to  Chicago  and  to  points  within  the  Chicago  switch- 
ing district  were  and  are  unreasonable,  unjustly  discriminatory,  and 
unduly  prejudicial.  The  complaint  asks  for  the  establishment  of 
rates  that  are  free  from  thcvSe  alleged  violations  of  the  law  and  for 
reparation  on  all  shipments  moving  since  April  22,  1918. 

The  average  distances  from  all  points  in  the  inner  zone,  Algon- 
quin and  other  points  in  northern  Illinois,  and  the  outer  zone, 
Rockford,  111.,  Janesville,  and  other  points  in  Wisconsin,  to  Chi- 
cago, are  50  and  9B  miles,  respectively.  Group  rates  apply  from 
these  zones  to  Chicago,  the  outer  zone  taking  a  differential  of  5 
cents  per  net  ton  over  the  rates  in  effect  from  the  inner  zone  on  local 
deliveries  at  Chicago,  fixed  in  Sand  cfe  Gravel  Rates  frorri  Wisconsin 
Points  to  Chicago,  lU,,  34  I.  C.  C,  467. 

Complainant  commenced  shipping  from  Kickapoo  in  the  spring  of 
1909.  The  rates  from  Kickapoo  were  established  by  the  Chicago  & 
Eastern  Illinois  Railroad  in  1907  and  were  made  to  approximate  the 
charge  as  then  applied  for  connecting-line  deliveries  on  shipments 
from  the  inner  zone.  This  relationship  continued  until  July,  1917, 
with  a  short  interruption  in  1914,  whfen,  following  our  decision  in 
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T/u.  Five  Per  Cent  Case,Sll.C.C.,S61,S2I.C.C.,Z25,the  rates  from 
Kickapoo  were  increased.  Shortly  after  December,  1914,  they  were 
restored  to  their  former  basis  because  of  the  inability  of  the  carriers 
serving  the  inner  zone  to  secure  a  like  increase  of  intrastate  rates. 
An  order  of  the  Illinois  Public  Utilities  Commission,  making  certain 
reductions  in  the  charges  for  connecting-line  deliveries  from  the 
points  in  the  inner  zone,  was  sustained  by  the  supreme  court  of  that 
state  and  became  effective  July,  1917.  Finally  all  semblance  of  re- 
lationship in  these  rates  was  destroyed  in  1918,  following  an  order 
of  March  12, 1918,  in  The  Fifteen  Per  Cent  Case,  45  I.  C.  C,  303,  and 
General  Order  No.  28,  effective  June  25, 1918,  of  the  Director  General 
of  Railroads. 

The  following  table,  compiled  from  exhibits  of  record,  shows  the 
short-line  mileage  and  rates  per  ton  prior  and  subsequent  to  July 
10, 1917,  from  Kickapoo,  Ginger  Hill,  Ind.,  and  representative  points 
of  origin  in  the  inner  and  outer  zones  for  local  deliveries  and  joint 
and  belt  line  industrial  deliveries  in  the  Chicago  switching  district: 


Sand  and  gravel  rates  per  ion. 


Miles. 

Local  deliveries. 

Joint  and  belt  lines'  industrial  deliveries. 

To  Chicago  switching 
district  from— 

Prior  to 

April, 

1919. 

April 

andMay, 

1918. 

June  25, 
1918. 

Prior  to 

July  10, 

1917. 

July  10, 
1917. 

April 

andMay, 

1918. 

June  25, 
1918. 

KickaiKK).  Ind r-^ 

113 
93 
47 
91 

40 

139 

30 

35 

50 
40 
30 
35 

70 

60 

50 

•  55 

50 

50 

»50 

»55 

50 

50 

«42 

»65 

60 

50 

«42 

S55 

80 

Ginger  Hfll,  Ind 

Algonquin,  lll.« 

Janes^^Ue,  Wis.» 

flO 
•76 

1  Rate  originallv  established  for  movement  by  way  of  Schneider,  Ind.,  a  distance  of  121  miles. 

•  Inner-£one  point. 

s  Based  on  local  rates  plus  1  cent  per  100  pounds  for  industrial  deliveries. 


car 

Public 

Ry.  Co.,  279  111.,  110;  116  N.  E.,  620. 

•  Outer-ione  point. 

•  Increased  to  60  cents  on  June  25. 1918,  and  reduced  to  55  cents,  effective  September  7, 1918,  in  oompUanoe 
with  dedsion  in  Sani  and  Onvel  Ratet/rom  Witcotuin  PobUi  to  Ckkago,  Itt.,  34 1.  C.  C.,  487. 

From  an  examination  of  the  above  table  it  will  be  seen  that 
whei-eas  Kickapoo  formerly  had  the  same  rates  for  joint  and  belt  line 
industrial  deliveries  as  Algonquin,  there  is  at  present  a  difference  in 
favor  of  Algonquin  of  18  cents;  whereas  Ginger  Hill  formerly  was 
but  1  cent  under  Kickapoo  for  local  deliveries  it  now  has  an  advan- 
tage of  10  cents  under  Kickapoo,  which  advantage  extends  to  deliv- 
eries on  the  Chicago  &  Eastern  Illinois  itself;  and  that  while  both 
Kickapoo  and  Ginger  Hill  were  formerly  on  the  same  basis  for  joint 
deliveries.  Ginger  Hill  has  now  an  advantage  of  20  cents  under 
Kickapoo  and  2  cents  under  Algonquin. 

The  complainant's  real  interest  is  to  secure  a  restoration  of  the  re- 
lationship in  the  rates  formerly  existing  between  Kickapoo  on  the 
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one  hand  and  Ginger  Hill  and  the  inner  zone  on  the  other,  and  it  is 
not  concerned  whether  this  be  brought  about  by  an  increase  in  the 
rates  from  the  inner  zone  and  Ginger  Hill  or  by  a  reduction  in  the 
Kickapoo  rates. 

Complainant  ordinarily  sells  the  major  portion  of  its  output  in 
the  Chicago  switching  district.  By  reason  of  rates  between  these 
points  with  which  complainant  competes,  it  has  been  shut  out  of 
this  market  entirely. 

In  addition  to  exhibits  of  comparative  rates,  which  need  not  be 
detailed,  defendants,  to  confirm  their  assertion  that  rates  from  the 
competitive  points  are  unduly  low,  show  they  have  made  several 
unsuccessful  efforts  to  increase  the  rates  from  the  inner-zone  points, 
which  rates  not  only  have  not  been  increased  by  either  5  per  ( ent  or 
by  15  per  cent  allowed  on  the  interstate  rates,  but,  on  the  contrary, 
the  joint  rates  from  the  inner-zone  points  have  been  reduced.  The 
rates  from  the  outer  zone  have  been  correspondingly  held  down  be- 
cause of  the  5-cent  differential  established  by  us  in  Sand  and  Gravel 
Rates  from  Wiscans'in  Points  to  Chicago^  III,^  supra.  They  cite  our 
decision  in  the  above  case  and  in  Sand  and  Gravel  Rates  from  Janes- 
villej  Wis,^  24  I.  C.  C,  249,  to  show  that  we  have  recognized  the  low 
measure  of  these  rates. 

The  rate  on  sand  and  gravel  from  the  outer  zone  to  Chicago* is 
undoubtedly  low,  but  the  commodities  to  which  it  applies  are  of  the 
lowest  class  in  commerce.  A  differential  of  more  than  one-fourth 
of  a  cent  per  100  pounds  would  render  it  impossible  for  the  ship- 
})ers  in  the  outer  zone  to  compete  in  the  Chicago  market  with  the 
shippers  from  the  inner  zone. 

The  elimination  of  discrimination  in  the  increases  permitted  by 
us  could  have  been  easily  accomplished,  but,  nevertheless,  the  local 
rate  from  Kickapoo  was  increased  25  per  cent  and  the  correspond- 
ing rate  from  Ginger  Hill  but  little  more  than  2^  per  cent,  while 
the  joint  rate  from  Kickapoo  was  increased  20  per  cent  with  no 
increase  whatsoever  in  the  joint  rate  from  Ginger  Hill.  As  a  direct 
consequence  of  the  undue  prejudice  created  thereby,  one  of  two 
substantially  similar  competing  points  has  been  eliminated  from  the 
common  market  of  consumption. 

A  report  of  an  examiner  was  served  upon  counsel  for  the  parties 
in  this  case.  No  exceptions  thereto  have  been  taken.  The  examiner 
recommended  that  the  Commission  find  the  rates  assailed  to  have 
been  and  to  be  relatively  unreasonable  and  unduly  prejudicial  to 
the  extent  they  exceeded  or  exceed  the  rates  contemporaneously  in 
efTect  from  Ginger  Hill,  and  by  more  than  5  cents  per  ton  the  rates 
contemporaneously  applicable  from  inner-zone  points,  to  Chicago  and 
points  in  the  Chicago  switching  district;  that  complainant  paid  and 
bore  the  transportation  charges  on  the  shipments  made  by  it,  and 
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has  been  damaged  to  the  extent  the  local  and  joint  rates  collected 
exceeded  40  and  50  cents  per  ton,  respectively,  on  shipments  made 
between  April  22,  1918,  and  June  25,  1918,  and  60  and  70  cents  per 
ton,  respectively,  thereafter.  Since  the  submission  of  the  case  the 
complainants  have  filed  a  statement,  certified  to  by  the  defendants, 
of  the  shipments  made  and  the  amounts  of  reparation  due  on  this 
basis. 

Upon  consideration  of  the  record  we  affirm  the  findings  of  the 
examiner  except  that  we  find  the  rates  to  have  been  unreasonable 
and  unduly  prejudicial,  during  the  period  from  April  22,  1918,  to 
June  25,  1918,  to  the  extent  that  they  exceeded  the  rates  in  effect 
from  Ginger  Hill ;  thereafter  to  the  extent  that  the  rate  from  Kicka- 
poo  to  Chicago  and  points  in  the  Chicago  switching  district  for  local 
delivery  exceeded  the  corresponding  rate  contemporaneously  in  effect 
from  Ginger  Hill. 

The  Director  General  did  not  avail  himself  of  the  increase  pro- 
vided by  General  Order  No.  28  with  respect  to  the  rate  for  joint 
and  belt  line  deliveries  from  Ginger  Hill,  thereby  unduly  preferring 
that  point.  Therefore,  as  previously  shown,  the  rate  after  June  25, 
1918,  from  Ginger  Hill  was  2  cents  under  that  from  the  inner  zone. 
We  find  that  any  rate  from  Kickapoo  to  Chicago  and  points  in  the 
Chicago  switching  district  in  excess  of  70  cents  per  ton  for  joint 
and  belt  line  deliveries  was,  is,  and  for  the  future  will  be,  unreason- 
able and  unduly  prejudicial.  As  previously  indicated,  complainant 
is  entitled  to  reparation  on  these  bases. 

The  statement  of  shipments  filed  to  accord  with  the  examiner's 
findings  prior  to  our  decision  herein  may  require  modification.  Upon 
compliance  with  rule  V  of  the  Rules  of  Practice  an  order  of  repara- 
tion will  be  issued  for  the  amount  so  found  to  be  due. 

An  appropriate  order  will  be  entered. 
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No.  10185.^ 

ORANGE  RICE  MILL  COMPANY 

TEXAS    &    NEW    ORLEANS    RAILROAD    COMPANY, 

DIRECTOR  GENERAL,  ET  AL. 


Submitted  February  i4,  J919.    Decided  December  8,  1919, 


Rate  of  22  cents  per  100  pounds  on  blackstrap  molasses,  in  tank-car  loads,  from 
certain  points  in  Louisiana  to  Orange  and  Beaumont,  Tex.,  and  present 
increased  rates  from  and  to  the  same  points,  found  to  have  been  and  to  be 
unreasonable  to  the  extent  that  they  exceeded  or  may  exceed  the  rates 
contemporaneously  applicable  from  Shreveport,  La.,  to  points  in  Texas  for 
like  distances.    Rela.tionship  of  rates  prescribed  and  reparation  awarded. 

fl,  S.  VHommedieu  for  complainant  in  No.  10185,  and  intervener 
in  No.  10241. 

Charles  A,  Bland  for  complainant  in  No.  10241,  and  intervener 
in  No.  10185. 

H.  M,  Garwood  for  all  defendants. 

Baker^  Botta^  Parker^  and  Garwood  for  defendants  in  No.  10241. 

Report  of  the  Commission. 

By  the  Commission: 

These  cases  present  similar  issues,  and  will  be  disposed  of  in 
one  report. 

The  complainant  in  No.  10185  is  a  corporation  engaged  in  the 
manufacture  of  stock  food  at  Orange,  Tex.  By  complaint  filed 
March  19,  1918,  it  alleges  that  the  rate  of  22  cents  per  100  pounds 
charged  on  four  carloads  of  domestic  blackstrap  molasses,  in  tank 
cars,  shipped  in  August  and  September,  1916,  and  March,  1917,  from 
Lockport,  Southdown,  and  Matthews,  La.,  to  Orange  was  unrea- 
sonable to  the  extent  that  it  exceeded  15.5  cents  per  100  pounds;  and 
asks  reparation  and  the  establishment  of  a  rate  for  the  future  not 
in  excess  of  the  rate  prescribed  for  an  equal  distance  in  Railroad 
Commission  of  Louisiana  v.  A,  H,  T,  Ry,  Co.^  48  I.  C.  C,  312,  here- 
inafter called  the  Shreveport  Case,  By  supplemental  complaint  filed 
prior  to  the  hearing  the  Director. General  of  Railroads  was  made  a 

^  This  report  also  embraces  No.  10241,  Beaumont  Chamber  of  Commerce  v.  Director 
General,  Beanmont,  Sour  Lake  &  Western  Railway  Company,  et  al. 
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party  defendant.  The  Beaumont,  Tex.,  Chamber  of  Commerce,  in- 
terested in  maintaining]:  equal  rates  to  Orange  and  Beaumont,  inter- 
vened at  the  hearing,  but  assailed  no  rate  and  asked  no  relief. 

By  its  complaint  in  No.  10241,  filed  May  28,  1918,  as  amended, 
the  Beaumont  Chamber  of  Commerce,  on  behalf  of  Jackson  E.  Josey 
and  Eudolph  C.  Miller,  copartners,  engaged  in  the  manufacture  of 
stock  food  at  Beaumont,  Tex.,  under  the  firm  name  of  Josey  Miller 
Company,  and  hereinafter  called  complainants,  alleges  that  the  rate 
of  22  cents  per  100  pounds  charged  on  certain  tank-car  loads  of  black- 
strap molasses  shipi)ed  during  January,  February,  March,  and  April, 
1917,  from  named  points  in  Louisiana  to  Beaumont  was,  and  that 
the  present  rate  is,  unreasonable.  We  are  asked  to  award  repara- 
tion and  to  establish  a  reasonable  rate  for  the  future.  The  Orange, 
Tex.,  Chamber  of  Commerce,  interested  in  maintaining  a  rate  equal- 
ity between  that  point  and  Beaumont,  intervened  at  the  hearing. 
Rates  are  stated  in  this  report  in  cents  per  100  pounds  and,  unless 
otherwise  noted,  are  those  in  effect  prior  to  June  25, 1918,  upon  which 
date  they  were  increased  25  per  cent  pursuant  to  General  Order  No. 
28  issued  by  the  Director  General  of  Railroads. 

The  shipments  in  No.  10185  moved  over  defendant's  lines,  225 
miles  from  Lock^)ort,  222  miles  from  Matthews,  and  215  miles  from 
Southdown,  an  average  of  221  miles.  They  aggregated  414,640 
pounds,  and  charges  were  collected  in  the  sum  of  $912.21,  based  on  a 
commodity  rate  of  22  cents,  minimum  24,000  pounds. 

The  complainant  in  that  case  shows  that  the  22-cent  rate  applied 
on  table  molasses,  which  has  a  substantially  higher  value  than  black- 
strap molasses,  a  low-grade  refuse  product  shipped  in  tank  cars,  the 
average  weight  of  the  shipments  having  been  103,660  pounds.  In 
the  manufacture  of  stock  food  at  complainant's  plant  the  blackstrap 
is  mixed  with  rice  bran,  once  a  waste  by-product,  the  mixture  con- 
taining about  24  per  cent  blackstrap.  The  rate  assailed  is  compared 
with  relatively  lower  rates  on  sugar,  green  coffee,  waste  paper, 
roofing  pitch,  and  brick  from  New  Orleans,  La.,  to  Texas  points; 
but  it  is  apparently  conceded  that  most,  if  not  all,  of  the  cited  rates 
are  influenced  by  competition  with  ocean  rates,  whereas  blackstrap 
does  not  move  by  water  between  Gulf  points  and  rates  thereon  are 
not  similarly  influenced. 

The  rates  assailed  were  and  are  the  same  as  the  rates  from  New 
Orleans.  Complainant  also  cited,  for  comparative  purposes,  the 
following  rates  which  were  contemporaneously  in  effect  from  New 
Orleans:  10  cents  on  imported  blackstrap  molasses,  agreed  or  de- 
clared value  not  exceeding  8  cents  per  gallon,  to  Memphis,  Tenn., 
395-miles;  13  cents  to  Cairo,  111.,  554  miles;  and  15  cents  to  St.  Louis, 
Mo.,  700  miles.    It  also  pointed  out  that  a  rate  of  18.5  cents  applied 
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from  the  points  of  origin  to  Orange  on  blackstrap  the  "declared 
value  of  which  does  not  exceed  8  cents  per  gallon;"  and  that  the 
rates  on  imported  blackstrap  from  New  Orleans  to  Orange  were 
36.25  and  13.75  cents,  the  latter  applicable  when  the  value  did  not 
exceed  8  cents  per  gallon.  The  two  rates  last  named  were  canceled 
June  25,  1918.  Complainant's  witness  testified  that  at  the  time  of. 
movement  an  intrastate  rate  of  10  cents  applied  on  the  commodity 
e^hipped  from  New  Orleans  to  St.  Charles,  La.,  219  miles.  Orange 
is  but  38  miles  farther  distant  on  the  same  line. 

Complainant  relies  principally  upon  the  rates  established  in  the 
Shreveport  Case^  supra^  wherein  we  prescribed,  for  distances  over 
200  and  not  exceeding  250  miles  from  Shreveport,  La.,  to  Texas 
points,  and  without  reference  to  the  value  of  the  blackstrap,  a  rate 
of  15.5  cents,  minimum  36,000  pounds,  for  single-line  hauls  and 
16.5  cents  for  joint-line  hauls.  The  shipments  moved  entirely  over 
lines  controlled  by  the  Southern  Pacific  Company.  Complainant 
contends  that  there  are  no  transportation  reasons  for  the  application 
of  higher  rates  than  are  contemporaneously  in  effect  from  other 
Louisiana  points  to  Orange. 

At  the  hearing  defendants  took  the  position  that  the  rate  of  18.5 
cents  published  to  both  Orange  and  Beaumont  on  blackstrap  the 
"  declared  value  of  which  does  not  exceed  8  cents  per  gallon  "  was 
legally  applicable  to  the  shipments  referred  to  herein.  The  rate  so 
limited  was  published  without  our  authority  and,  under  the  second 
Cummins  amendment,  the  limitation  was  void,  and  the  rate,  while 
technically  legally  applicable,  was  unlawful.  The  Cummins  Am^nd- 
vsent^  33  I.  C.  C,  682.  Express  Rates^  Practices^  Accounts^  and 
Revenues^  43  I.  C.  C,  510.  Williams  Co.  v.  Hartford  c&  New  York 
Transportation  Co.^  48  I.  C.  C,  269.  Commission's  Circular,  In  the 
Matter  of  Rates  Dependent  Upon  the  Declared  or  Released  Value  of 
Property,  of  April  26,  1918. 

Defendants  contend  that  the  scale  prescribed  in  the  Shreveport 
Case,  supra,  is  too  low,  and  oppose  its  extension  to  originating  points 
in  eastern  and  southern  Louisiana,  more  particularly  perhaps  to  those 
points  long  grouped  with  New  Orleans  and  including  the  points 
from  which  complainant's  shipments  moved.  While  those  shipments 
averaged  approximately  52  tons,  defendants'  witness  testified  that 
the  average  loading  from  Louisiana  to  Texas  has  been  46  tons ;  fur- 
ther, that  the  empty  return  haul  of  the  tank  cars  is  100  per  cent,  as 
against  a  ratio  of  85  per  cent  loaded  movement  to  15  per  cent  empty 
movement  of  commodities  in  box  cars  on  the  Southern  Pacific  lines 
during  a  test  period  of  one  month.  Class  rates  and  rates  on  several 
commodities,  including  blackstrap,  frotn  New  Orleans  to  Texas 
points  are  exhibited  for  comparison,  and  class  rates  prescribed  by  us 
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from  Kansas  City,  Mo.,  to  Albuquerque,  N.  Mex.,  and  El  Paso,  Tex., 
are  contrasted  with  the  lower  class  rates  prescribed  for  application 
from  El  Paso  eastbound  to  Shreveport  and  applying  also  to  Beau- 
mont and  Orange.  The  reductions  which  would  follow  the  applica- 
tion of  the  Shreveport  scale  are  pointed  out.  Gross  ton-mile  earn- 
ings on  scrap  iron,  canned  goods,  soap,  roofing  paper,  and  bones,  for 
distances  ranging  between  250  and  300  miles,  are  shown  as  substan- 
tially higher  in  many  cases  than  on  blackstrap.  At  the  rate  of  22 
cents  the  four  shipments  in  No.  10185  averaged  approximately  1.99 
cents  per  ton-mile  and  $1.03  per  car-mile;  at  the  indicated  general 
average  of  46  tons  the  car-mile  earnings  would  approximate  91.6 
cents.  The  15.5-cent  rate  sought  would  have  yielded  ton-mile  earn- 
ings of  1.4  cents,  and  car-mile  earnings,  based  on  46  tons,  slightly 
less  than  64.5  cents.  Based  upon  an  indicated  average  tare  weight  of 
24.3  tons  for  the  tank  car,  the  gross  ton-mile  and  car-mile  revenues 
would  not  be  far  from  two-thirds  of  those  indicated. 

The  11  shipments  upon  which  reparation  is  sought  in  No.  10241 
aggregated  1,037,453  pounds  and  moved  over  the  defendant  carriers' 
lines  from  Lafayette,  Harvey,  Sterling,  Caneland,  Enterprise,  and 
New  Orleans,  La.,  to  Beaumont,  the  hauls  apparently  varying  from 
134  miles  from  Lafayette  to  281  miles  from  New  Orleans.  Charges 
were  collected  in  the  sum  of  $2,282.39,  at  the  rate  of  22  cents.  The 
evidence  in  this  case  is  substantially  similar  to  that  in  No.  10185. 

Upon  all  the  facts  of  record  we  find  that  the  rates  legally  ap- 
plicable were,  and  that  the  present  rates  are,  and  for  the  future 
will  be,  unreasonable  to  the  extent  that  they  respectively  exceeded  or 
may  exceed  the  rates  contemporaneously  applicable  on  the  same  com- 
modity from  Shreveport  to  points  in  Texas  for  like  distances;  that 
complainants  made  shipments  as  described  and  paid  and  bore  the 
charges  thereon;  that  they  were  respectively  damaged  thereby  in 
the  difference  between  the  charges  paid  and  those  that  would  have 
accrued  at  the  rates  herein  found  reasonable;  and  that  they  are  en- 
titled to  reparation,  with  interest.  The  exact  amount  of  reparation 
due  can  not  be  determined  on  the  present  records,  and  complainants 
should  prepare  statements  showing  the  details  of  the  shipments  in 
accordance  with  rule  V  of  the  Rules  of  Practice,  also  specifying  the 
dates  on  which  the  charges  were  paid,  which  statements  should  be 
submitted  to  the  defendants  for  verification.  Upon  receipt  of  state- 
ments so  prepared  and  verified  we  will  consider  the  entry  of  orders 
awarding  reparation. 

An  appropriate  order  will  be  entered. 

Hall,  Commissioner^  dissenting  in  part: 

I  concur  in  the  findings  of  the  majority  except  in  so  far  as  the 
18.5-cent  rate  is  found  to  be  unlawful  under  the  second  Cummins 
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amendment.  It  seems  to  me  that  the  better  construction  of  the  two 
Cummins  amendments  would  be  that  the  plain  and  unmistakable 
purpose  of  the  first  was  to  make  unlawful  and  void,  except  as  other- 
wise provided  therein,  all  attempted  limitations  by  tariff  or  other- 
wise of  liability  for  loss,  damage,  or  injury,  but  that  neither  amend- 
ment made  unlawful  the  rate  to  which  such  a  void  limitation  was 
attached. 


No.  10334.1 
CAENATION  MILK  PRODUCTS  COMPANY 

V. 

DIRECTOR  GENERAL,  ATCHISON,  TOPEKA  &  SANTA  FE 

RAILWAY  COMPANY,  ET  AL. 


Submitted  October  20,  1919,    Decided  December  11,  1919. 


Rates  for  the  transportation  between  July  21,  1915,  and  July  19,  1916,  of  car- 
load shipments  of  canned  milk  (condensed)  from  condensing  plants  in  the 
state  of  Washington  to  various  points  in  eleven  other  states  not  shown  to 
have  been  unreasonable  or  unduly  prejudicial.    Complaint  dismissed. 

E,  S.  DePass  for  complainant. 
0,  W.  Dynes  for  defendants. 

Report  of  the  Commission. 

Division  1,  Commissioners  McChord,  Meyer,  and  Aitchison. 
AiTCHisoN,  Chairman: 

The  complainant  herein  attacks  the  rates  applied  on  various  ship- 
ments of  canned  milk  (condensed)  from  points  in  the  state  of  Wash- 
ington to  points  in  different  states  as  unreasonable  and  unduly 
prejudicial  to  the  extent  that  they  exceeded  the  rates  contemporane- 
ously applicable  on  canned  goods,  and  prays  for  an  award  of  repara- 
tion based  on  the  difference  between  the  two  bases  of  rates. 

The  original  complaint  deals  with  forty-one  shipments  made  by 
complainant  between  July  21,  1915,  and  February  26,  1916,  from 
Chehalis,  Monroe,  and  Mount  Vernon  to  points  in  the  states  of 
Texas,  Oklahoma,  Wyoming,  Colorado,  Nebraska,  Missouri,  Pennsyl- 
vania, New  York,  and  Massachusetts. 

*  This  report  also  embraces  Sub-No.  1,  Same  v.  Director  General  and  Great  Northern 
Railway  Company,  and  Sub-No.  2,  Same  v.  Director  General,  Northern  Pacific  Railway 

Company,  et  al. 
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Prior  to  July  21,  1915,  the  rate  on  both  canned  milk  (condensed) 
and  other  canned  goods  (hereinafter  referred  to  as  canned  goods) 
between  the  points  in  question  was  85  cents  per  100  pounds,  minimum 
weight  40,000  pounds.  On  that  date  an  additional  rate  of  62^  cents, 
minimum  weight  60,000  pounds,  was  established  on  canned  goods,  but 
not  on  canned  milk.  On  February  26,  1916,  the  latter  rate  and 
minimum  were  established  also  on  canned  milk.  These  rates  were 
to  be  applied  alternatively,  whichever  made  the  lower  charges. 

Sub-No.  1  covers  four  shipments  forwarded  between  July  21, 
1915,  and  March  1,  1916,  from  Stanwood  and  Monroe,  to  points  in 
Montana  on  the  Great  Northern  Railway  as  follows: 


From— 

To- 

Rate 
applied. 

fit^nwoM . , 

Great  Falls 

Cents. 
70 

Monroe 

Billims 

75 

Do 

GllMVOW  .    ^ r 

85 

fitanv^ood. 

Libby 

68 

The  facts  with  reference  to  the  rates  applied  on  these  shipments 
are  the  same  as  those  covered  by  the  original  complaint  except  that 
the  additional  rate  of  62^  cents,  minimum  60,000  pounds,  on  canned 
milk  was  not  established  until  March  1,  1916. 

Sub-No.  2  covers  one  shipment  forwarded  from  Kent  to  Tucson, 
Ariz.,  on  June  25,  1916,  on  which  a  rate  of  85  cents  was  applied. 
The  alternative  rate  of  62J  cents,  minimum  60,000  pounds,  on  canned 
goods  was  not  established  between  these  points  until  April  29,  1916. 
It  was  made  to  apply  on  canned  milk  on  July  19,  1916. 

At  the  hearing  the  defendants  questioned  whether,  as  required  by 
our  rule,  formal  complaint  was  filed  as  to  ceitain  of  the  shipments 
within  six  months  after  the  carriers  declined  to  submit  the  case  for 
adjustment  on  our  informal  docket.  It  appears  from  the  testimony 
of  the  complainant  and  a  check  of  our  records,  that  the  communi- 
cations referred  to  by  the  defendants  as  having  been  written  moi*e 
than  six  months  prior  to  the  filing  of  the  formal  complaint,  in 
which  the  carriers  declined  to  make  application  on  the  informal 
docket,  referred  to  other  shipments,  and  that  formal  complaint  as  to 
all  the  shipments  here  in  question  was  filed  in  accordance  with  our 
rules. 

Complainant  states  that  certain  claims  of  a  similar  nature  have 
been  paid  as  a  result  of  orders  issued  by  us  on  the  special  docket. 
One  of  these  claims  specifically  covered  by  the  testimony,  by  way  of 
illustration,  arose  in  connection  with  a  shipment  of  canned  milk 
form  Chilton,  Wis.,  to  Wichita,  Kans.,  on  March  14,  1914.  A  com- 
modity rate  of  51  cents  per  100  pounds  was  in  effect  from  Chilton 
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and  other  Wisconsin  condensing  points  to  Wichita  and  other  points 
in  Trans-Missouri  territory  applicable  on  canned  goods,  clftssified 
fifth  class  in  the  western  classification.  Canned  milk,  although 
classified  fifth  class,  was  not  specifically  included  in  the  general  de- 
scriptive term  "  canned  goods "  and  accordingly  the  lower  com- 
modity rate  was  not  applicable.  Later,  when  the  commodity  rate 
was  made  to  apply  on  canned  milk,  the  carriers  made  the  applica- 
tion for  authority  to  refund. 

The  defense  of  the  carriers  in  the  present  proceedings  is  that  the 
reductions  in  the  rates  on  canned  milk  and  canned  goods  were  made 
under  substantially  dissimilar  circumstances  and  conditions.  They 
say,  and  this  record  substantiates  the  claim,  that  the  reduction  as  to 
canned  goods  was  made  to  meet  the  competition  of  the  American- 
Hawaiian  Steamship  line,  operating  between  the  east  and  west 
coasts  through  the  Panama  Canal,  and  via  the  Sunset  Central  route, 
comprising  the  Southern  Pacific  lines  to  Galveston  and  the  steamship 
line  beyond,  which  affected  the  rates  to  the  interior  points  also.  The 
altei-native  rate  on  canned  milk  was  established  later,  at  the  request 
of  the  shippers,  who  desired  to  have  continued  the  parity  of  rates  be- 
tween canned  goods  and  canned  milk  that  existed  under  the  former 
rate  and  minimum.  It  is  also  represented  by  shippers  that  unless 
the  alternative  rate  were  established,  canned  milk  would  also  move 
via  the  competing  water  lines.  It  is  testified  on  behalf  of  the  com- 
plainant in  this  respect  that  owing  to  slides  in  the  Panama  Canal 
and  the  withdrawal  of  boats  from  the  coast-to-coast  traflSc  into  more 
lucrative  war  employment,  there  were  practically  no  shipments  of 
canned  goods  by  water  between  the  Pacific  and  Atlantic  seaports 
during  the  period  the  shipments  in  question  moved,  and  that  canned 
milk  as  well  as  canned  goods  would  have  been  offered  to  the  boat  lines 
for  transportation  during  this  period  had  the  water  service  been 
available. 

The  carriers  seek  to  differentiate  this  claim  from  the  claims  set- 
tled on  our  special  docket,  to  which  reference  has  been  made,  on 
th^  same  general  grounds  of  water  competition  as  that  outlined  above. 
They  contend  that  the  refund  on  the  Wisconsin  shipments  was  made 
only  to  a  reasonable  normal  basis,  whereas  the  refund  here  desired  is 
to  a  subnormal  water-competitive  basis,  which  the  carriers  were  re- 
quired to  meet  as  to  canned  goods  but  not  as  to  canned  milk. 

It  appears  from  the  record  that  canned  milk  and  other  canned 
goods  are  shipped  under  the  same  general  conditions  of  transporta- 
tion and  that  their  weights  and  values  are  not  greatly  different. 
This  general  testimony  is  supported  by  that  given  in  the  record  in 
Hires  Condensed  Milk  Co.  v.  P.  R.  R,  Co.,  38  I.  C.  C,  441,  in  which 
the  ratings  on  condensed  milk  in  the  official  classification  territory 
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were  reduced  to  the  same  basis  as  applied  on  other  canned  goods. 
The  ratings  on  the  two  classes  of  traffic  are  al§o  the  same  in  the 
western  classification  and  the  parity  in  rate  is  still  maintained  under 
the  higher  rate  and  lower  minimum. 

Upon  a  showing  of  this  general  character  we  have  made  findings 
of  unreasonableness.  Edwards  c&  Loomis  Co.  v.  P.,  0,^  C.  c&  St.  L. 
By.  Co.,  45  I.  C.  C,  20.  But  when  the  compared  rate  is  clearly 
shown  to  be  less  than  that  which  the  carrier  could  reasonably  bo  re- 
quired to  publish,  under  the  provisions  of  the  act,  as  here,  we  can 
not  use  that  subnormal  rate  as  a  measure  of  the  reasonableness  of 
the  rates  on  commodities,  although  they  possess  similar  transporta- 
tion characteristics. 

The  two  commodities,  canned  goods  and  canned  milk,  while  by 
reason  of  analogy  are  generally  given  the  same  rates  and  ratings,  are 
nevertheless  distinct  commodities,  not  competing  with  each  other. 
It  does  not  follow  from  the  fact  that  the  rate  on  one  of  these  com- 
modities is  reduced  because  of  competitive  conditions,  that  the  car- 
rier is  compelled  simultaneously  to  place  the  other  commodity  upon 
the  same  basis,  or  that  a  violation  of  the  act  to  regulate  commerce 
necessarily  results  from  the  failure  so  to  do.  The  record  shows  no 
fact  tending  to  support  the  allegation  as  to  undue  prejudice,  and  is 
insufficient  to  show  the  utireasonableness  of  the  rates  as  charged  upon 
the  shipments  here  in  issue.    The  complaints  will  be  dismissed. 
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•No.  10662. 
INTERSTATE  IRON  &  STEEL  COMPANY 

V. 

DIRECTOR   GENERAL,  PENNSYLVANIA   RAILROAD 

COMPANY,  ET  AL. 


Submitted  October  24,  1919.    Decided  December  11,  1919. 


Joint  sixth-class  rates  applicable  on  mill  cinder,  in  carloads,  from  ESast  Chicago, 
Ind.,  to  Detroit,  Mich.,  found  to  have  been  and  to  be  unreasonable.  R^ara- 
tion  awarded  and  a  reasonable  relationship  of  rates  prescribed  for  the 
future. 

Henry  J,  Brandt  for  complainant. 
James  StiUwell  for  defendants. 

Report  of  the  Commibsiok. 

Division  1,  Commissioners  McChord,  Meter,  and  Aitchison. 

Complainant  is  a  corporation  which  manufactures  billets,  slabs, 
iron  and  steel  shapes,  wire  and  wire  products,  at  East  Chicago^  Ind., 
and  other  points.  In  its  complaint  filed  May  23, 1919,  it  alleges  that 
the  rate  of  $2.80  per  long  ton  charged  on  34  carloads  of  mill  cinder 
shipped  from  East  Chicago  to  Detroit,  Mich.^  between  October, 
1917,  and  January,  1918,  inclusive,  was  unreasonable  and  in  viola- 
tion of  both  provisions  of  the  fourth  section  of.  the  act  to  regulate 
commerce  and  that  the  present  rate  is  unjust  and  unreasonable  in 
violation  of  section  10  of  the  federal  control  act.  Complainant  prayd 
reparation  on  the  basis  of  a  rate  of  $1.78  per  long  ton  contempo- 
raneously in  effect  from  and  to  the  same  points  over  other  routes 
and  a  reasonable  rate  for  the  future  over  the  route  of  movement. 
For  convenience  we  will  state  rates  throughout  this  report  in 
an.ounts  per  long  ton  of  2,240  pounds. 

The  shipments  were  transported  as  routed  by  complainant,  over 
Pennsylvania  Railroad  western  lines  to  Valparaiso,  Ind.,  and  the 
Grand  Trunk  Western  Railway  beyond,  a  distance  of  309  miles. 
Charges  thereon  were  assessed  at  the  applicable  joint  sixth-class  rate 
of  $2.80. 

Mill  cinder  is  a  low-grade,  metalliferous,  refuse  product  of  steel 
furnaces,  used,  among  other  purposes,  by  mills  producing  lead  for 
the  removal  of  impurities.    It  is  shipped  in  slabs  or  large  pieces  and 
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is  immune  from  damage.  In  this  case  it  was  sold  by  complainant 
at  point  of  origin  for  $2.45  per  long  ton,  and  the  shipments  ranged 
from  66,400  to  108,300  pounds  per  car. 

A  commodity  rate  of  $1.78  contemporaneously  applied  from  East 
Chicago  to  Detroit  via  the  line  of  the  Grand  Trunk  Western,  a  dis- 
tance of  320  miles.  The  same  rate  applied  via  the  respective  lines 
of  the  New  York  Central  and  Michigan  Central  railroads,  also  via  the 
Pennsylvania  in  connection  with  the  Detroit,  Toledo  &  Ironton,  the 
Pere  Marquette,  and  the  Michigan  Central  railroads,  respectively. 
In  connection  with  the  latter  line  the  Pennsylvania  enjoys  a  haul  of 
but  17  miles,  to  Liverpool,  Ind.,  as  against  27  miles  to  Valparaiso; 
and  the  route  comprising  the  Pennsylvania  and  Pere  Marquette  is 
330  miles  in  length.  In  the  cases  of  the  individual  routes  of  the  New 
York  Central,  Michigan  Central,  and  Grand  Trunk  Western  the 
$1.78  rate  includes  a  switching  service  by  the  Indiana  Harbor  Belt 
Eailroad  or  the  Baltimore  &  Ohio  Chicago  Terminal  Railroad  from 
complainant's  East  Chicago  plant,  which  the  Pennsylvania  reaches 
directly.  Over  the  foregoing  routes  the  $1.78  rate  also  applied  on 
pig  iron,  which  had  a  value  of  $37  per  long  ton. 

The  present  rate  on  mill  cinder  over  the  route  of  movement  is  $3.50. 
The  present  rate  via  the  Pennsylvania  in  connection  with  the  Detroit, 
Toledo  &  Ironton,  the  Michigan  Central,  or  the  Pere  Marquette  is 
$2.50;  via  the  Baltimore  &  Ohio  Chicago  Terminal  in  connection 
with  each  of  those  trunk  lines  a  rate  of  $2.20  is  available.  Over  the 
Indiana  Harbor  Belt  and  the  same  trunk  lines  the  rate  is  $2.50.  All 
of  these  present  rates  were  established  in  compliance  with  Greneral 
Order  No.  28  of  the  Director  General  of  Railroads. 

The  consignee  of  complainant's  shipments  was  located  on  the  rails 
of  the  Michigan  Central  at  Detroit  and  the  switching  charge  of  that 
line  was  absorbed  under  the  rate  assailed.  A  similar  absorption  was 
provided  for  under  the  $1.78  rate  on  shipments  to  Detroit  over  all 
other  lines  for  delivery  on  the  Michigan  Central.  The  particular  ship- 
ments were  routed  by  complainant  as  above  specified  because  of  the 
inability  of  the  Indiana  Harbor  Belt  and  the  ability  of  the  Penn- 
sylvania to  furnish  the  equipment,  and  because  of  a  desire  on  the  part 
of  the  complainant  to  give  the  Grand  Trunk  Western  the  traffic,  under 
an  erroneous  impression  that  the  $1.78  rate  would  apply. 

The  allegation  respecting  fourth  section  violations  appears  to  have 
been  predicated  upon  the  fact  that  the  $1.78  rate  from  East  Chicago 
did  not  apply  from  Valparaiso,  an  intermediate  point,  the  rate  from 
which  to  Detroit  was  $2.70 ;  but  that  with  an  appropriate  rate  of  $1.78 
from  Valparaiso  and  the  Pennsylvania's  local  rate  of  95  cents  from 
Epst  Chicago  to  Valparaiso  a  combination  lower  than  the  rate  assailed 
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would  have  resulted.  But  this  involved  no  violation  of  either  provi- 
sion of  the  fourth  section  as  far  as  the  $2.80  rate  was  concerned. 

Defendants  adduced  no  evidence  touching  the  reasonableness  of  the 
rate  assailed,  but  cited  Terhune  Lurriber  Co.  v.  S.  Ry.  Co.^  42  I.  C.  C, 
317,  in  which  we  held  that  the  unreasonableness  of  a  rate  over  a  par- 
ticular route  of  movement  is  not  established  by  the  mere  existence  of 
a  lower  rate  over  another  route.  But  this  case  affords  a  materially 
wider  range  of  comparisons,  with  both  participating  lines  concurring 
in  the  cited  lower  rate  over  comparable  routes. 

Complainant's  witness  was  unable  to  say  how  or  by  whom  the 
freight  charges  on  the  shipments  were  paid  or  borne,  but  defendants 
agreed  that  the  essential  facts  in  that  regard  might  be  shown  by 
appropriate  affidavit  should  we  determine  that  reparation  is  due. 

AiTCHisoN,  Chairman: 

With  slight  modifications  in  form  only,  the  foregoing  is  the  report 
as  to  the  facts  proposed  by  our  examiner  and  served  upon  the  parties. 
The  defendants  have  excepted  to  the  conclusions  proposed  by  the  ex- 
aminer, but  have  not  pointed  to  any  error  in  the  statement  of  facts. 
From  a  consideration  of  the  whole  record  we  adopt  the  foregoing  as 
a  part  of  our  report,  and  find  and  conclude,  as  the  examiner  recom- 
mended in  the  proposed  report,  that  the  rate  charged  was  unreason- 
able to  the  extent  that  it  exceeded  $1.78  per  ton  of  2,240  pounds;  that 
the  present  rate  is  and  for  the  future  will  be  unreasonable  over  the 
route  of  movement  to  the  extent  that  it  exceeds  or  may  exceed  the 
rate  contemporaneously  maintained  by  the  Pennsylvania  in  connec- 
tion with  the  Detroit,  Toledo  &  Ironton,  the  Michigan  Central,  or  the 
Pere  Marquette;  that  complainant  made  various  shipments  as  de- 
scribed; and  that,  subject  to  satisfactory  proof  that  it  paid  and 
finally  bore  the  charges  thereon,  it  was  damaged  thereby  and  is  en- 
titled to  reparation  in  the  difference  between  the  charges  so  paid  and 
borne  and  those  that  would  have  accrued  at  the  rate  herein  found  to 
have  been  reasonable.  Complainant  should  prepare  and  submit  to  de- 
fendants for  verification  a  statement  showing  the  details  of  the  ship- 
ments in  accordance  with  rule  V  of  the  Rules  of  Practice,  with  appro- 
priate proof  concerning  the  payment  of  the  charges.  Pending  the 
receipt  of  such  a  statement,  we  will  not  now  enter  any  order  as  to 
reparation. 

An  appropriate  order  as  to  rates  for  the  future  will  now  be  en- 
tered. 
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No.  10568. 
CHARLES  HECHTMAN 

V. 

DIRECTOR  GENERAL,  CHICAGO,  BURLINGTON  & 
QUINCY  RAILROAD  COMPANY,  ET  AL. 


Submitted  October  10,  1919.    Decided  December  11,  1919. 


Rates  on  potatoes  in  carloads  from  Albany  and  Avon,  Minn.,  to  Creston,  Iowa, 
and  from  Freeport,  Minn.,  to  Burlington,  Iowa,  found  to  have  been  and  to 
be  unreasonable  to  the  extent  that  they  exceeded  or  may  exceed  the  ag- 
gregate of  the  intermediate  rates  subject  to  the  act  to  regulate  commerce 
contemporaneously  in  effect  over  the  route  of  movement  to  and  from  St. 
Cloud,  Minn.  Reparation  awarded  and  measure  of  reasonable  maximum 
rates  prescribed. 

0,  W.  Tong  for  complainant. 
A,  H.  Lossow  for  defendants. 

Report  of  the  Commission. 

Division   1,  Commissioners  Meyer,  Daniels,  and  Aitchison. 

By  Division  1 : 

Complainant  is  engaged  in  the  wholesale  potato  business  at  Osseo, 
Minn.  By  complaint,  filed  April  10,  1919,  as  amended,  he  alleges 
that  thp  rates  charged  by  defendants  on  four  carloads  of  potatoes 
shipped  in  September  and  October,  1918,  from  points  in  Minnesota  to 
points  in  Iowa  and  Missouri,  as  hereinafter  described,  were  un- 
reasonable and  in  excess  of  the  aggregate  of  the  intermediate  rates, 
and  that  a  reconsignment  charge  on  one  of  the  shipments  was  with- 
out tariff  authority.  Reparation  is  asked.  Rates  herein  are  stated 
in  cents  per  100  pounds. 

Two  shipments  moved  from  Albany  and  Avon,  Minn.,  to  Creston, 
Iowa,  over  the  Great  Northern  Railway  through  St.  Cloud,  Minn.,  to 
Minnesota  Transfer,  Minn.,  and  the  Chicago,  Burlington  &  Quincy 
Railroad,  hereinafter  called  the  Burlington,  beyond.  Charges  were 
collected  at  the  joint  commodity  rates  of  35  cents  from  Albany  and 
34.5  cents  from  Avon,  plus  a  demurrage  charge  of  $3.09  which  is  not 
in  issue.  One  shipment  which  originated  at  Freeport,  Minn.,  moved 
to  Burlington,  Iowa,  over  the  Great  Northern  Railway  through  St. 
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Cloud,  Minn.,  to  Minnesota  Transfer,  and  the  Burlington  beyond* 
Charges  were  collected  on  this  shipment  at  a  joint  commodity  rate 
of  29.5  cents.  One  shipment  moved  from  Albany  to  St.  Louis,  Mo., 
over  the  Minneapolis,  St.  Paul  &  Sault  Ste.  Marie  Bailway  to  St. 
Paul,  Minn.^  and  the  Burlingtcm  beyond,  on  which  charges  were 
collected  at  a  joint  commodity  rate  of  34  cents,  plus  a  demurrage 
charge  of  $8.03,  not  in  issue.  All  of  the  shipments  were  originally 
consigned  to  Chicago,  HI.,  with  directions  to  hold  at  Minneapolis, 
Minn.,  and  were  reconsigned  by  the  Burlington  at  Minnesota  Transfer 
or  St.  Paul.  A  reconsignment  charge  of  $2,  not  authorized  by  the 
applicable  tariff,  was  collected  on  the  shipment  from  Freeport  to 
Burlington,  so  that  this  shipment  was  overcharged  $2. 

When  the  shipments  moved,  the  aggregates  of  the  intermediate 
rates  applicable  on  potatoes  in  carloads  between  the  points  in  ques- 
tion were  as  follows :  Albany  to  Creston,  34.5  cents,  composed  of  7 
cents  to  St.  Cloud  and  27.5  cents  beyond ;  Avon  to  Creston,  34  cents, 
composed  of  6.5  cents  to  St.  Cloud  and  27.5  cents  beyond ;  Freeport 
to  Burlington^  29  cents,  composed  of  7.5  cents  to  St  Cloud  and  21.5 
cents  beyond.  These  departures  from  the  provisions  of  the  fourth 
section  of  the  act  to  regulate  commerce  were  protected  by  Fourth 
Section  Order  No.  7316.  The  aggregate  of  the  intermediate  rates 
which  would  have  applied  in  the  absence  of  the  joint  rate  from  Al- 
bany to  St.  Louis  was  36.5  cents,  composed  of  conunodity  rates  of  14 
cents  to  St.  Paul  and  22.5  cents  beyond.  The  joint  rate  on  this  ship- 
ment was  lower  than  the  aggregate  of  the  intermediate  rates,  and  is 
not  shown  to  be  unreasonable.  The  rates  charged  and  the  rates  upon 
basis  of  which  reparation  is  sought  are  still  in  effect. 

We  find  that  the  rates  charged  on  the  shipments  from  Albany  and 
Avon  to  Creston  and  from  Freeport  to  Burlington  were,  are,  and  for 
the  future  will  be,  unreasonable  to  the  extent  that  they  exceeded  or 
may  exceed  the  aggregate  of  the  intermediate  rates  subject  to  the  act 
to  regulate  commerce  contemporaneously  in  effect  to  and  from  St. 
Cloud.  We  further  find  that  complainant  made  the  shipments  as 
described  and  paid  and  bore  the  charges  thereon  at  the  rates  herein 
found  unreasonable ;  that  he  has  been  damaged  to  the  extent  of  the 
difference  between  the  charges  paid  and  those  which  would  have 
accrued  on  the  basis  herein  found  reasonable ;  and  that  he  is  entitled 
to  reparation  with  interest.  The  exact  amount  of  reparation  due 
can  not  be  determined  on  this  record  and  complainant  should  pre- 
pare a  statement  showing  the  details  of  the  shipments  in  accordance 
with  rule  V  of  the  Bules  of  Practice,  which  statement  should  be  sub- 
mitted to  the  defendants  for  verification.  Upon  receipt  of  a  state- 
ment so  prepared  and  verified,  we  will  consider  the  ent»^  of  an 
order  awarding  reparation. 
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Complainant  also  asks  reparation  on  account  of  war  taxes  col- 
lected in  excess  of  those  which  would  have  accrued  if  computed 
upon  the  rates  herein  found  reasonable.  Following  Zelnicker  Supply 
Co.  V.  S.  Ry.  Co.^  53  I.  C.  C,  308,  we  hold  that  we  are  without  power 
to  order  such  refund,  or  to  include  in  an  award  of  reparation  the  ex- 
cess so  paid. 

An  order  for  the  future  will  be  entered. 


^m» 


No.  10123^ 
MISSISSIPPI  RIVER  &  BONNE  TERRE  RAILWAY 

V, 

DIRECTOR  GENERAL,  BALTIMORE  &  OHIO  RAILROAD 

COMPANY,  ET  AL. 


Submitted  July  18,  1919,     Decided  December  11,  1919. 


Through  rates  charged  on  shipments  of  railway  fuel  coal  and  commercial  coal 
from  mines  in  southern  Illinois  to  destinations  on  the  Mississippi  River  & 
Bonne  Terre  Railway  in  Missouri,  composed  of  separately  established  pro- 
portional rates  to  and  from  East  St.  Louis,  111.,  or  Dupo,  111.,  found 
unreasonable.     Reparation  awarded. 

R.  W.  Ropiequet  and  W.  C.  Ropiequet  for  complainants. 
Henry  G.  Herhel^  William  G.  Eggers^  James  M.  Chaney^  and  M. 
W,  Schaefer  for  defendants. 

Report  of  the  Commission. 

Division  1,  Commissioners  McChord,  Meyer,  and  Aitchison". 
McChord,  Commissioner. 

This  case  was  the  subject  of  a  proposed  report  which  was  served 
on  the  parties.  No  exceptions  to  the  report  were  filed  by  either  side. 
The  statement  of  facts  as  made  by  the  examiner  is  found  to  be  cor- 
rect and  accepted  by  us. 

The  Mississippi  River  &  Bonne  Terre  Railway,  complainant  in  ' 
No.  10423,  and  the  St.  Joseph  I^ead  Company  and  St.  Louis  Smelt- 
ing &  Refining  Company,  complainants  in  Sub-No.  1,  are  before 
the  Commission  in  this  proceeding  seeking  reparation  because  of 

^  Tbe  report  also  embiaces  No.  10423  (Sub-No.  1),  8t.  Joseph  Lead  Company  et  al.  ▼. 
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alleged  unreasonable  rates  charged  for  the  transportation  of  bitu- 
minous coal  from  mines  in  southern  Illinois  to  points  on  the  Missis- 
sippi River  &  Bonne  Terre  Railway  during  the  period  between  August 
26, 1917,  and  June  1, 1918.  The  shipments  moved  by  way  of  East  St. 
Louis,  111.,  or  Dupo,  111.,  an  East  St.  Louis  rate  point,  on  combinations 
of  separately  established  proportional  rates  to  and  from  East  St. 
Louis.    Rates  are  stated  herein  in  amounts  per  net  ton. 

The  Mississippi  River  &  Bonne  Terre  Railway,  hereinafter  called 
the  railway,  is  a  common  carrier  operating  a  line  of  railroad  from 
Riverside,  Mo.,  to  Doe  Run,  Mo.,  a  distance  of  46  miles,  with  various 
branches  extending  to  points  in  the  lead  belt  in  eastern  Missouri.  It 
connects  with  the  Missouri  Pacific  Railroad  at  Riverside,  30  miles 
south  of  St.  Louis,  and  with  the  Illinois  Southern  Railway  at  Derby, 
Mo.,  7  miles  north  of  Doe  Run.  The  coal  which  it  purchased  for  com- 
pany purposes  during  the  period  above  stated  originated  principally 
at  mines  in  Illinois  in  the  so-called  inner  group,  and  was  delivered 
at  Bonne  Terre  and  Herculaneum,  31  miles  and  2  miles,  respectively, 
south  of  Riverside.  The  St.  Joseph  Lead  Company  and  the  St.  Louis 
Smelting  &  Refining  Company  operate  smelters  and  conduct  mining 
operations  at  several  points  along  the  railway,  among  others  St. 
Francois,  Herculaneum,  Mills.  Bonne  Terre,  and  Hoffman,  and  also 
purchased  coal  at  mines  in  Illinois  located  in  the  same  and  other 
groups,  all  of  which  moved  to  destination  via  East  St.  Louis  or  Dupo 
and  Riverside. 

Immediately  prior  to  July  1,  1917,  the  proportional  rat«  on  bi- 
tuminous coal  to  East  St.  Louis  from  mines  in  the  inner  group, 
using  that  group  for  purposes  of  illustration,  was  25  cents.  The 
proportional  rate  from  East  St.  Louis  to  Herculaneum,  applicable 
on  coal  mined  in  Illinois,  was  then  55.5  cents,  and  to  Bonne  Terre 
and  other  points  mentioned  above  75  cents.  On  July  1,  1917,  and 
various  dates  thereafter,  the  rates  from  all  Illinois  mines  to  East  St. 
Louis  were  increased  15  cents  per  ton  under  permission  granted  in 
The  Fifteen  Pei'  Cent  Case^  45  I.  C.  CL,  303.  Joint  rates  which  were 
applicable  from  certain  mines  in  the  coal  districts  to  stations  on  the 
railway  via  the  Illinois  Southern  Railway  and  Derby  were  also 
increased  15  cents.  Effective  August  10, 1917,  the  proportional  rates 
from  East  St.  Louis,  the  other  component  of  the  through  rates,  were 
increased  15  cents,  making  the  rate  to  Herculaneum  70.5  cents  and 
to  Bonne  Terre  and  other  points  90  cents.  No  additional  increase 
was  made  in  the  joint  rates.  Upon  the  effective  date  of  the  new 
tariffs  applying  from  East  St.  Louis  the  through  rate  from  mines  in 
the  inner  group  to  Bonne  Terre,  for  example,  which  prior  to  July  1, 
1917,  had  been  $1,  became  $1.30.  The  complainants  contend  that  an 
increase  of  30  cents  in  the  through  rates  was  not  authorized  in  The 
Fifteen  Per  Cent  Case. 
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It  will  be  recalled  that  shortly  before  the  decision  in  that  proceeding 
increases  had  been  permitted  to  become  effective  generally  in  the 
rates  on  bituminous  coal  throughout  the  eastern  district,  and  in  order 
to  preserve  rate  relationships  as  between  the  several  districts  the 
carriers  in  the  southern  and  western  districts  were  authorized  to  make 
similar  increases  in  their  rates.  It  was  not  contemplated,  however, 
that  that  permission  would  be  construed  as  authorizing  a  maximum 
increase  of  15  cents  per  ton  in  each  component  of  rates  made  on  a  com- 
bination of  two  or  more  proportional  rates,  as  was  done  in  this  case, 
but  that  the  through  rates,  whether  maintained  as  joint  rates  or  com- 
binations of  separately  established  rates,  should  be  increased  not 
more  than  15  cents.  Defendants  made  no  attempt  to  justify  the  dou- 
ble increase  and  at  the  hearing  stated  their  intention  of  publishing 
joint  rates  from  the  mines  to  destinations  on  the  railway  via  East  St 
Louis  on  the  basis  of  one  increase  of  15  cents  plus  the  amounts  au- 
thorized in  General  Order  No.  28  of  the  Director  General.  Their 
only  evidence  consisted  of  a  showing  that  the  railway  is  owned  by  the 
St.  Joseph  Lead  Company. 

The  reparation  asked  by  the  railway  is  calculated  on  the  basis  of 
the  difference  between  the  combination  rates  charged  and  those  in 
effect  just  prior  to  July  1, 1917,  increased  15  cents,  less  the  difference 
between  its  proportion  of  the  increased  rates  from  East  St.  Louis 
and  the  amount  it  would  have  received  if  through  rates  had  been  in 
effect  via  East  St.  Louis  and  had  divided  on  the  percentages  that 
applied  in  connection  with  lines  publishing  joint  rates^  The  total 
claimed  is  $1,677.64.  The  St.  Joseph  I^ad  Company  asks  reparation 
in  the  amount  of  $7,050.68,  of  which  $6,397.13  is  claimed  on  account 
of  the  unreasonable  rates  charged,  $479.69  because  of  various  errors 
in  rates  and  extensions,  and  $173.86  excess  war-revenue  tax.  The 
claim  of  the  St.  Louis  Smelting  &  Refining  Company  is  for  $S45^, 
inchiding  $24.54  excess  war  tax.  It  appears  from  statements  sub- 
mitted at  the  hearing  that  in  some  instances  the  shipments  were 
imdercharged  and  in  others  overcharged.  For  example,  a  rate  of 
$1.30  was  assessed  on  cars  originating  at  Worden,  111.,  consigned  to 
the  railway  at  Bonne  Terre.  At  the  time  they  moved  the  through 
rate  was  $1,425,  composed  of  proportional  rates  of  52.5  cents  to  East 
St.  Louis  and  90  cents  beyond.  A  rate  of  $1,425  was  assesBed  on 
certain  shipments  originating  at  Breese,  111.,  consigned  to  the  St 
Joseph  Lead  Company  at  Leadwood,  whereas  the  combination  rate 
was  $1.30.  Also,  the  through  rate  charged  on  shipments  from  Shiloh, 
111.,  on  the  Southern  Railway,  was  $1.30  although  there  was  in  effect 
a  joint  rate  of  $1.25  applicable  via  East  St.  Louis  and  Riverside. 

Defendants  argue  that  the  railway,  because  it  concurred  in  the 
rates  from  East  St.  Louis  and  received  a  division  thereof,  was  equally 
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at  fault  with  its  connecting  carriers  in  committing  the  wrong  of 
which  it  complains,  and  is  therefore  estopped  from  maintaining  an 
action  for  the  recovery  of  damages  arising  from  the  exaction  of  rates 
it  was  itself  instrumental  in  imposing.  They  refer  to  Kaul  Lumber 
Co.  V.  C.  of  G.  Ry.  Co.^  20  I.  C.  C,  450,  Cammercidl  Club  of  Omaha  v. 
A,  d*  S.  R.  Ry.  Co,^  27 1.  C.  C.,302,  and  numerous  proceedings  in  which 
the  courts  have  denied  contribution  in  the  case  of  joint  tort-feasors. 
Upon  that  principle  of  law  they  deny  that  the  St.  Joseph  Lead  Com- 
pany may  rightfully  complain  of  the  rates  in  which  its  railway  wras 
a  participant. 

The  Kaul  Lumber  Com/pany  and  Commercial  Club  of  Omaha 
Cases  involved,  either  in  whole  or  in  part,  demands  made  by  owners 
of  tap  lines  for  reparation  on  shipments  of  lumber  from  their  mills, 
and  it  was  held  therein  that  reparation  should  not  be  allowed  where 
the  tap  line,  originating  the  shipments  and  receiving  an  allowance 
from  the  carriers,  was  a  plant  facility,  or  was  a  participant  in  the 
joint  rates  under  which  they  moved.  A  different  situation  is  pre- 
sented here.  The  railway,  as  a  shipper  over  the  lines  of  other 
carriers,  was  lawfully  entitled  to  take  advantage  of  the  joint  rates 
applying  to  points  on  its  own  lines,  providing  its  shipments  were 
consigned  to  such  points  and  were,  in  good  faith,  sent  to  such  billed 
destinations.  Conference  Ruling  ^25;  Tuckerton  R,  R.  Co.  v. 
P,  R,  R,  Co.j  52  I.  C.  C,  319.  It  had  precisely  the  same  rights  as  an 
individual  with  respect  to  its  fuel  coal,  and  unless  it  was  in  fact  re- 
sponsible for  the  establishment  and  maintenance  of  the  rates  under 
consideration,  has  the  same  privilege  of  challenging  their  reasonable- 
ness. The  rates  from  East  St.  Louis  are  published  in  an  agency  tariff 
to  which  the  railway  is  a  party,  and  the  only  effect  of  a  refusal  to 
join  in  the  tariff  would  have  been  to  deprive  shippers  located  on  its 
rails  of  the  benefit  of  joint  rates.  The  record  shows  that  it  was 
opposed  to  the  double  increase  and  made  repeated  efforts  toward  the 
establishment  of  joint  rates  on  the  basis  of  those  that  applied  from 
mines  on  a  few  of  the  originating  carriers  in  southern  Illinois  by 
way  of  the  Illinois  Southern  Railway  and  Derby. 

With  reference  to  the  claim  of  the  St.  Louis  Smelting  &  Refining 
Company  it  is  urged  that  reparation  should  not  be  awarded  on  the 
ground  that  complainant  could  have  secured  lower  rates  if  it  had 
routed  its  shipments,  which  originated  at  Murphysboro,  on  the  Mo- 
bile &  Ohio  Railroad,  and  at  Clifford  and  Herrin,  on  the  Illinois 
Central  Railroad,  by  way  of  the  Illinois  Southern  and  Derby.  A 
joint  rate  of  $1.15  was  applicable  from  Murphysboro  and  Herrin 
via  the  Illinois  Southern,  as  compared  with  combination  rates  of 
$1,425  from  the  former  and  $1.30  from  the  latter,  which  complainant 

paid.    Regardless,  however,  of  the  lower  rates  which  it  might  have 
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obtained  it  can  not  be  urged  that  complainant  should  be  required  to 
suffer  a  loss  resulting  from  an  unreasonable  exaction  on  the  part  of 
the  defendants  and  that  the  latter  should  be  permitted  to  retain 
their  excessive  profit.  The  principle  is  well  established  that  he  who 
has  paid  and  borne  an  unreasonable  charge  for  transportation  may 
recover  the  difference  between  the  amount  so  paid  and  that  which 
would  have  accrued  at  a  reasonable  rate. 

As  hereinbefore  stated,  complainants  in  the  subnumbered  com- 
plaint are  seeking  a  refund  of  a  portion  of  the  amount  collected  by 
defendants  under  the  statute  levying  a  tax  of  3  per  cent  of  the  trans- 
portation charge  for  war-revenue  purposes.  Following  Zelnicker 
Supply  Co,  V.  S.  Ry.  Co,^  53  I.  C.  C,  308,  we  hold  that  we  are  without 
power  to  order  refund  of  war  tax. 

Upon  the  facts  of  record  we  find  that  defendants  have  not  justified 
the  double  advance  in  proportional  rates ;  that  the  rates  so  increased 
were  unreasonable  to  the  extent  of  15  cents  per  ton,  and  that  on  ship- 
ments made  at  combination  rates  complainants  have  been  damaged  to 
the  extent  that  the  charges  paid  exceeded  those  that  would  have 
accrued  under  the  rates  found  reasonable  at  the  time  the  shipments 
moved,  and  that  they  are  entitled  to  reparation.  The  exact  amount 
of  reparation  due  can  not  be  determined  upon  this  record,  and  in  the 
case  of  the  Mississippi  River  &  Bonne  Terre  Railway  it  is  dependent 
upon  the  divisional  arrangements  which  the  carriers  make.  Com- 
plainants should  prepare  and  submit  for  verification  statements 
showing  the  details  of  the  shipments  in  accordance  with  rule  V  of 
the  Rules  of  Practice.  Upon  receipt  of  statements  so  prepared  and 
verified  we  will  consider  the  entry  of  an  appropriate  order  as  to 
reparation. 
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No.  10187. 
MICHIGAN  PAPER  MILLS  TRAFFIC  ASSOCIATION  ET  AL. 

V. 

NEW  YORK  CENTRAL  RAILROAD  COMPANY,  DIRECTOR 

GENERAL,  ET  AL. 


Decided  December  11,  1910. 


Upon  further  consideration  of  the  former  report  herein,  53  I.  C.  C,  344,  and 
of  the  schedules  of  rates  submitted  by  carriers  in  response  thereto,  Held: 

1.  Undue  prejudice  against  Kalamazoo  and  other  complaining  points  and  in 

favor  of  Virginia  points,  found  In  previous  reports  to  exist,  required  to 
be  removed. 

2.  Issues  in  this  case  too  limited  to  permit  entry  of  order  prescribing  specific 

class  rates  on  printing,  book,  and  wrapping  paper,  in  carloads,  for  general 
application  from  and  to  points  in  eastern  trunk  line  territory  and  be- 
tween points  In  this  territory  and  New  England.  Consideration  of  such 
rates  should  await  submission  by  carriers  of  revised  scale  of  class  rates 
for  use  from  and  to  these  points  or  filing  of  appropriate  complaints. 

Appearances  same  as  in  previous  report. 

Supplemental  Report  of  the  Commission. 

Division  1,  Commissioners  McChord,  Meyer,  and  Aitchison. 
Meyer,  Commissioner: 

In  our  former  report  in  this  case,  53  I.  C.  C,  344,  we  considered 
the  rates  on  printing,  book,  and  wrapping  paper,  in  carloads,  from 
Kalamazoo  and  other  Michigan  mills  to  destinations  in  eastern  trunk 
line  territory,  which  complainants  charged  were  unreasonable  and 
unduly  prejudicial  to  the  extent  that  they  exceeded  rates  on  these 
commodities  to  the  same  destinations  from  points  in  eastiBm  trunk 
line  and  New  England  territories.  The  rates  from  Kalamazoo  and 
oUier  complaining  points  to  the  points  of  destination  here  involved 
were  and  are  sixth  class,  prescribed  by  us  in  O^cial  Cldssiflcation 
Rates  on  Paper^  38  I.  C.  C,  120.  On  the  other  hand  the  rates  al- 
leged to  be  unduly  preferential,  except  those  from  Pennsylvania,  are 
and  appear  always  to  have  been  made  more  with  reference  to  commer- 
cial competition  than  to  any  other  consideration.  From  mills  in 
Pennsylvania  to  the  eastern  markets,  sixth-class  rates  apply.  Com- 
plainants had  insisted  that  the  alleged  discrimination  against  them 
might  be  removed  by  increasing  the  rates  in  the  east  to  sixth  class 
or  by  granting  to  them  rates  made  with  regard  to  the  same  considera- 
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tions  that  influence  the  eastern  adjustment.  We  pointed  out,  how- 
ever, that  the  present  rates  in  the  east,  even  though  below  sixth  class, 
are  generally  higher,  on  a  distance  basis,  than  the  sixth-class  rates 
in  effect  between  points  in  central  territory ;  that,  however,  the  re- 
verse is  true  as  to  the  rates  from  Virginia  producing  points.  We 
therefore  found  that  the  present  adjustment  was  unduly  prejudicial 
to  Kalamazoo  and  other  complaining  mills  and  unduly  preferential 
of  Covington  and  other  Virginia  points  in  that  the  rates  from  the 
former  exceeded,  distances  considered,  the  rates  from  the  latter. 
The  record  did  not  warrant  a  finding  of  unreasonableness. 

With  respect  to  rates  on  these  commodities  between  points  in  east- 
ern trunk  line  territory  other  than  from  Virginia,  we  said: 

It  is  clear  from  the  evidence  that  the  rates  on  paper  throughout  trunk  line 
territory  must  be  revised  to  mal^e  them  conform  to  a  definite  and  uniform  basis. 
In  no  other  way  can  existing  inequalities  be  removed  or  the  rate  structure 
purged  of  preferences  and  inconsistencies  that  have  for  years  been  a  source  of 
dissatisfaction  and  complaint.  To  say  that  the  sixth-class  rates  are  themselves 
a  "  hodge-podge  *'  is  by  no  means  to  be  accepted  as  ^  adequate  answer  to  the 
complaint.  The  Commission  having  expressly  held  that  sixth  class  is  the 
proper  basis  for  rates  on  paper  in  this  territory,  it  may  reasonably  expect  a 
thorough  and  prompt  revision  of  the  rate  structure  now  existing  and  the 
establishment  of  class  rates  that  will  constitute,  not  a  hodge-podge,  but  a 
soui  d  and  defensible  basis  for  a  proper  revision  of  rates  on  paper.  The  basis 
for  the  New  England  rate  structure  was  before  us  in  Proposed  Increases  in 
yew  England,  49  I.  C.  C,  421. 

The  defendants  will  be  allowed  45  days  from  the  service  of  this  report  to 
propose  a  revised  schedule  of  rates  on  paper  that  will  eliminate  the  inequalities 
disclosed  by  the  evidence.  The  case  will  be  held  open  for  such  further  action 
8'  may  be  deemed  appropriate. 

Later  this  period  of  45  days  was  extended  to  September  15, 1919, 
The  carriers'  response  to  the  above  is  that  any  efforts  of  theirs  to 
check  in  a  consistent  basis,  or  the  sixth-class  rates  proposed  in  the 
tentative  trunk  line  scale,  will  result  for  the  most  part  in  reductions ; 
that  so  far  as  the  Michigan  producing  points  are  concerned  this  will 
increase  rather  than  decrease  any  undue  prejudice;  and  that  they  are 
not  disposed  at  this  time  to  put  in  any  basis  which  would  result  in 
lower  revenues.  They  indicate  that  when  the  trunk  line  scale  as  a 
whole  is  proposed  and  they  can  take  care  of  these  sixth-class  de- 
creases by  corresponding  increases  in  the  other  classes,  they  will  then 
be  better  in  position  to  establish  a  properly  related  adjustment  of 
class  rates  on  paper.  They  submit  in  lieu  thereof  what  they  term  an 
emergency  basis  of  rates.  Taking  New  York  City  as  a  representative 
point  of  destination,  the  following  will  show  present  and  proposed 
structures.    Rates  are  stated  in  cents  per  100  pounds. 
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From  New  England  points  of  production  served  by  the  Boston  & 
Maine  and  Maine  Central  railroad  companies,  the  pi-esent  rates  range 
from  17^  to  24J  cents,  while  the  sixth-class  rates  are  from  2  to  13 
cents  higher.  From  Holyoke,  Mass.,  there  is  a  commodity  rate  3 
cents  higher  than  the  sixth-class  rate.  It  is  proposed  to  decrease  the 
commodity  rates  from  Boston  &  Maine  points  from  one-half  to  2J 
cents  and  to  reduce  sixth  class  to  the  level  of  the  proposed  com- 
modity rates.  From  Maine  Central  points,  16  in  number,  increases 
from  1  to  3  cents  are  proposed  from  7  points;  the  rate  remains  the 
same  from  6  points;  and  decreases  from  one-half  cent  to  1  cent  are 
proposed  with  respect  to  the  remaining  3  points.  Here,  again  it  is  in- 
tended to  lower  sixth  class  to  the  level  of  the  proposed  commodity 
rates. 

Producing  points  in  the  state  of  New  York  are  served  by  the  New 
York  Central  Railroad  Company  and  the  Delaware  &  Hudson  Com- 
pany. Rates  therefrom  range  from  15^  to  25  cents.  The  sixth- 
class  rates  are  from  1  to  4  cents  higher,  except  in  two  instances 
where  they  are  the  same  as  the  commodity  rates.  From  these  New 
York  points  there  is  no  disposition  to  change  either  the  existing 
commodity  or  class  rates  when  the  traffic  is  for  track  delivery  in 
New  York  City.  On  traffic  originating  on  the  Delaware  &  Hudson 
Company  billed  lighterage  delivery,  however,  decreases  of  from  1 
to  3^  cents  are  proposed. 

Except  in  two  instances,  the  present  rates  on  paper  from  pro- 
ducing points  in  Pennsylvania  are  sixth  class.  Several  unimportant 
changes  are  proposed  here,  but  the  adjustment  remains  substan- 
tially the  same. 

Th(B  two  paper-manufacturing  localities  in  West  Virginia  take  com- 
modity rates  2^  and  7^  cents  below  sixth  class.  It  is  carriers'  pro- 
posal not  to  change  the  class  rates  but  to  increase  one  of  these  com- 
modity rates  one-half  cent. 

From  the  three  Virginia  points  commodity  rates  of  20  cents  pre- 
vail while  the  class  rates  range  from  29  to  32^  cents.  Carriers  pro- 
pose not  to  change  the  class  rates  but  to  increase  the  commodity 
rates  to  22  cents. 

This  so-called  emergency  basis  met  criticism  on  every  hand. 
Complainants  protest  because,  as  they  state,  these  proposed  rates 
are  again  made  primarily  with  regard  to  commercial  competition, 
while  complainants'  rates  are  not  made  in  that  way.  They  further 
contend  that  the  proposed  rates  from  Virginia  are  not  sufficiently 
increased  and  that  the  adjustment  offered  is  as  open  to  criticism  and 
as  full  of  inconsistencies  as  the  present  rates. 

The  interveners,  who  represent  the  eastern  producing  districts, 
likewise  object,  but  principally  to  the  increases  proposed.    They,  too, 
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claim  that  the  proposed  revised  basis  will  not  tend  any  more  toward 
uniformity  than  the  present  adjustment.  One  of  the  interveners 
stated  that  if  their  rates  were  permitted  to  be  increased  without 
the  compensating  relief  which  a  proper  general  alignment  would 
afford  them,  they  would  file  a  formal  complaint  challenging  their 
level.  Another  protested  that  "consistency"  was  attempted  by  in- 
creases from  one  of  its  mills,  but  that  this  virtue  was  overlooked  in 
so  far  as  consequent  decreases  from  another  of  its  mills  was  con- 
cerned. 

We  can  not  approve  the  adjustment  submitted  by  the  carriers, 
even  as  an  emergency  measure.  However,  neither  the  issues  nor  the 
evidence  in  this  case  warrants  the  entry  of  an  order  requiring  the 
proper  alignment  of  all  rates  on  printing,  book,  and  wrapping  paper 
from  and  to  points  in  eastern  trunk  line  territory  and  between 
points  in  this  territory  and  New  England.  The  eastern  rates  have 
not  been  brought  in  issue  except  for  purposes  of  comparison.  Nor 
would  it  be  proper,  in  the  absence  of  more  comprehensive  hearings, 
to  require  the  lowering  of  the  present  sixth-class  rates  in  eastern 
trunk  line  territory  to  the  level  of  the  present  commodity  rates. 
A  revised  scale  of  class  rates  for  application  in  this  territory  and 
between  this  territory  and  New  England,  such  as  we  understand  was 
contemplated  by  carriers,  will  go  far  toward  straightening  out  such 
illogical  adjustments  as  that  called  to  our  attention  in  this  case. 
However,  if  the  publication  of  such  a  scale  should  not  remove  par- 
ticular causes  of  complaint,  or  if  such  a  scale  should  not  be  pro- 
posed within  a  reasonable  time,  the  matter  may  then  be  brought 
to  our  attention  by  appropriate  and  sufficient  complaints. 

Complainants  are  entitled  to  relief  from  the  undue  prejudice  found 
in  our  previous  report  to  exist,  and  an  order  to  this  effect  will  be 

entered* 
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No.  103G5. 
KAW  RIVER  SAND  &  MATERIAL  COMPANY 

V. 

ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY, 

DIRECTOR  GENERAL,  ET  AL. 


Submitted  October  20,  1919,    Decided  December  11,  1919. 


Charges  for  the  transportation  of  sand,  in  carloads,  from  complainant's  plant 
near  Turner,  Kans.,  to  destinations  within  the  switching  limits  of  Kansas 
City,  Mo.-Kans.,  found  unreasonable  and  relatively  unreasonable  to  the 
extent  that  they  exceed  charges  from  Sirridge,  Kans.    Reasonable  maxi- 

m 

mum  rate  prescribed.    Heparation  awarded. 

Hal  R,  Lebrecht  and  K,  M.  Wharry  for  complainant. 
iS,  C.  Bates  for  Stewart  Sand  Company,  intervener. 

E.  H,  Hogueland  and  F.  W,  Peck  for  Muncie  Sand  Company,  in- 
tervener. 

J,  D,  Cornell  for  Kansas  City,  Kaw  Valley  &  Western  Railway 
Company. 

F,  E.  Andrews  and  James  L.  Coleman  for  defendants  under  fed- 
eral control. 

R.  Walton  Moore  for  Director  General  of  Railroads. 

Report  of  the  Commission. 

Division  1,  Commissioners  McChord,  Meyer,  and  Aitchison. 

Meyer,  C ominissioner : 

A  proposed  report  in  this  proceeding  was  served  upon  the  parties, 
exceptions  were  filed  and  argument  had. 

Complainant  alleges  that  the  total  charges  for  the  transportation 
of  sand,  in  carloads,  from  its  plant  near  Turner,  Kans.,  to  points 
within  the  switching  limits  of  Kansas  City,  Mo.-Kans.,  are  unrea- 
sonable and  unduly  prejudicial  to  complainant  and  unduly  preferen- 
tial of  a  plant  located  at  Sirridge,  Kans.  Complainant  asks  repara- 
tion on  shipments  moving  since  June  25, 1918,  and  the  Stewart  Sand 
Company,  an  intervener,  also  asks  reparation  on  shipments  made  by  it 
from  complainant's  plant  since  that  date. 

Sand  for  the  Kansas  City  district  is  obtained  from  the  Missouri 
River  and  from  the  Kaw  River,  its  tributary  from  the  west.  Com- 
plainant's plant  is  on  the  south  side  of  the  Kaw  River  about  4,380 
feet  northwest  of  Turner,  a  station  on  the  main  line  of  the  Atchison, 
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Topeka  &  Santa  Fe  Railway.  The  plant  is  1.64  miles  outside  the 
switching  limits  of  Kansas  City.  A  switch  track  from  the  plant  to 
Turner  was  constructed  and  is  maintained  by  complainant  and  sill 
shipments  are  billed  from  Turner.  Cars  are  assembled  in  the  main 
yards  of  the  Santa  Fe  near  Turner  and  in  lots  of  18  as  a  maximum 
are  moved  by  switch  engines  to  the  plant  where  they  are  loaded  from 
a  tipple  and  as  loaded  are  moved  down  a  gravity  track  until  all  are 
loaded,  when  they  are  again  taken  by  a  switch  engine  to  classification 
yards  and  to  destination  or  to  interchange  with  connecting  lines. 

The  Stewart  Sand  Company,  an  intervener,  operates  a  plant  at 
Sirridge,  Kans.,  on  the  north  bank  of  the  Kaw  River,  opposite  com- 
plainant's plant,  which  is  served  by  the  Kansas  City,  Kaw  Valley  & 
Western  Railway,  and  is  within  the  switching  limits.  This  company 
also  operates  two  other  plants,  both  located  within  the  switching 
limits,  one  about  a  mile  east  of  Sirridge  on  the  north  bank  of  the 
Kaw  River,  served  by  the  Chicago,  Rock  Island  &  Pacific  Railway, 
hereinafter  referred  to  as  the  Rock  Island,  and  another  on  the  south 
bank  of  the  Missouri  River  in  the  heart  of  the  switching  district  and 
served  by  the  Missouri  Pacific. 

The  Muncie  Sand  Company,  another  intervener,  has  a  plant  at 
Muncie,  Kans.,  on  the  north  bank  of  the  Kaw  River,  about  6  miles 
west  of  the  switching  district,  served  by  the  Union  Pacific  Railroad. 

Complainant  and  its  competitors,  the  interveners,  furnish  all  the 
sand  used  in  the  Kansas  City  district.  All  the  carriers  transporting 
sand  by  rail  which  serve  the  switching  district  are  made  defendants, 
and  with  the  exception  of  the  Kansas  City,  Kaw  Valley  &  Western, 
hereinafter  called  the  Kaw  Valley,  and  the  Kansas  City  Northwest- 
em  Railroad,  all  these  carriers  are  under  federal  control.  Team 
tracks  and  industries  on  all  lines,  except  the  Chicago  Great  Western 
and  the  Kansas  City  Northwestern,  may  be  reached  from  Turner,  by 
a  two-line  haul.  The  average  distance  from  Turner  to  interchange 
tracks  is  about  9  miles ;  the  average  distance  to  usual  delivery  tracks 
is  approximately  8  miles.  No  deliveries  to  points  within  the  switch- 
ing limits  on  lines  other  than  the  Missouri,  Kansas  &  Texas  from 
Muncie  require  more  than  a  two-line  haul.  The  average  distance 
from  Muncie  to  interchange  tracks  is  given  as  about  9i  miles;  the 
average  distance  to  usual  delivery  tracks  does  not  appear.  The  Kaw 
Valley  has  direct  connection  with  the  Kansas  City  Southern,  the 
Kansas  City  Terminal,  and  the  Rock  Island  lines,  only  3  of  the  16 
carriers  serving  the  district.  Shipments  from  Sirridge  going  to  de- 
liveries on  other  roads  require  a  three-line  haul ;  the  average  distance 
to  such  deliveries  is  not  given  in  the  record,  but  appears  to  be  about 
8  or  9  miles. 

Statements  filed  by  the  carriers  show  that  during  a  six-months 
period  preceding  January  1, 1919,  60  per  cent  of  the  movement  from 
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the  plant  at  Sirridge  involved  two-line  hauls  and  the  balance  three- 
line  hauls ;  that  from  the  plant  at  Turner  nearly  18.5  per  cent  reached 
destinations  by  a  one-line  haul  and  80  per  cent  went  to  destinations 
necessarily  involving  a  two-line  haul;  and  that  from  the  plant  at 
Muncie  over  7  per  cent  reached  destinations  on  the  Union  Pacific  by 
a  one-line  haul  and  more  than  92  per  cent  required  only  a  two-line 
haul. 

During  the  same  period  the  Stewart  Sand  Company  shipped  from 
its  Missouri  River  plant  72  cars,  only  1  of  which  moved  to  a  destina- 
tion not  reached  by  the  Missouri  Pacific.  From  its  plant  on  the  Rock 
Island  this  company  shipped  304  cars  to  delivery  points  requiring 
handling  by  two,  three,  or  four  lines. 

Prior  to  June  25, 1918,  the  rates  from  Turner  and  Muncie  to  points 
within  the  switching  district  were  1  cent  per  100  pounds  or  $10  per 
car  of  100,000  pounds,  which  accrued  to  the  initial  line,  plus  switch- 
ing charges  of  connecting  lines  of  from  $3  to  $8  per  car.  The  charges 
from  the  plant  at  Sirridge  were  based  on  a  charge  of  $6  per  car  for 
the  initial  line  plus  the  same  switching  charges.  Because  of  handling 
by  an  additional  carrier  in  many  cases,  however,  the  charges  from  Sir- 
ridge more  nearly  approximated  the  charges  from  other  plants  than 
would  otherwise  be  the  case.  The  charge  from  Turner  to  the  Argen- 
tine tracks  on  the  Santa  Fe  was  three-quarters  of  1  cent  per  100 
pounds,  and  to  industries  at  Sugar  Creek  on  the  Santa  Fe  1|  cents,  the 
total  haul  being  about  18  miles. 

In  applying  General  Order  No.  28,  movements  from  Turner  and 
Muncie  were  treated  as  road  hauls  and  rates  were  increased  by  the 
initial  lines  1  cent  per  100  pounds,  and  under  the  rule  for  disposition 
of  fractions  to  the  full  figures,  resulting  in  an  average  increase  on 
complainant's  shipments  of  about  80  per  cent,  the  lowest  being  ap- 
proximately 50  per  cent,  and  the  highest  166  per  cent.  The  move- 
ment from  Sirridge  was  treated  as  a  switching  movement  and  the 
charges,  except  those  of  the  Kaw  Valley,  were  increased  25  per  cent, 
except  to  industries  on  the  Kansas  City  Terminal  as  to  which  no  in- 
crease was  made.  The  charge  of  the  Kaw  Valley  was  increased  25 
per  cent  October  28,  1918. 

The  switching  charges  in  connection  with  complainant's  shipments 
are  those  applying  in  connection  with  line-haul  rates  and  were  not 
increased,  although  interterminal  switching  charges  applying  from 
plants  within  the  switching  limits  were  increased  25  per  cent. 

The  Union  Pacific  absorbs  switching  charges  at  Kansas  City 
where  its  total  revenue  is  $15  or  more  per  car,  but  the  Santa  Fe  does 
not.  Therefore  the  charges  upon  a  100,000-pound  car  from  Muncie 
to  most  points  in  the  Kansas  City  district  is  now  $20  per  car,  while 
from  Turner  the  charges  to  the  same  points  are  from  $20  to  $31  per 
car,  and  the  charges  from  Sirridge  to  most  points  of  delivery  are  ma- 
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terially  less  than  from  either  of  the  other  plants,  and  are  from 
$11.50  to  $27.50  per  car.  For  example,  to  deliveries  where  the  move- 
ment necessitates  the  use  of  two  lines  and  the  delivering-line  switch- 
ing  charge  was  $3  per  car,  the  charges  on  shipments  from  Sirridge 
are  now  $11.50  per  car,  from  Turner  $23,  and  from  Muncie  $20;  and 
to  industries  on  the  Santa  Fe  where  a  one-line  haul  is  involved  from 
Turner,  a  three-line  haul  from  Sirridge,  and  a  two-line  haul  from 
Muncie,  the  charges  are  $20  from  Turner  and  Muncie  and  $18  from 
Sirridge. 

It  is  practically  admitted  by  all  parties  that  under  present  rates 
complainant's  plant  is  subjected  to  undue  prejudice  and  that  a  re- 
adjustment of  the  rates  is  necessary.  On  behalf  of  the  Director 
General  a  new  scale  of  sand  rates,  intended  to  eliminate  the  dis- 
crimination complained  of,  was  submitted,  proposing  rates  of  2i 
cents  from  Turner  and  Sirridge  and  2^  cents  from  Muncie  to  all 
points  in  the  district  which  involve  a  one  or  two  line  haul,  and  2} 
cents  from  Turner  and  Sirridge  and  3  cents  from  Muncie  to  all 
points  involving  a  three-line  haul.  Deductions  from  these  rates  of 
one-half  cent  per  100  pounds  were  proposed  when  the  shipper  fur- 
nishes the  equipment.  The  Stewart  Sand  Company  is  the  only  pro- 
ducer owning  private  equipment.  Eates  for  transportation  in  pri- 
vately owned  or  leased  equipment  are  not  assailed  in  the  complaint 
and  need  not  be  specifically  dealt  with.  The  rates  proposed  by  the 
Director  General  were  considered  by  complainant  and  interveners 
as  being  unreasonably  high. 

Complainant  shows  that  from  industries  located  near  its  plant,  but 
within  the  switching  limits^  switching  charges  on  sulphuric  acid  and 
refined  oil  to  points  within  the  switching  limits  would  be  from  $18.50 
to  $17  per  car,  while  the  charges  from  its  plant  on  sand,  a  lower- 
grade  commodity,  are  from  $23  to  $28  per  car  of  100,000  pounds,  and 
urges  that  the  charges  from  its  plant  should  be  more  closely,  related 
to  the  charges  from  these  industries. 

Comparison  is  also  made  of  the  charges  assailed  with  charges  be- 
tween points  within  or  near  the  switching  limits  of  Chicago,  Omaha, 
and  St.  Louis,  and  with  rates  prescribed  by  the  Commission  in  sev- 
eral reported  cases,  which  in  some  instances  are  lower  for  greater 
distances.  No  comparison  of  transportation  conditidns  is  made, 
however. 

The  Stewart  Sand  Company  urges  that  rates  from  its  plant  lo- 
cated within  the  switching  limits  have  been  in  the  past  and  should 
be  slightly  lower  than  the  rates  from  plants  outside  the  limits,  and 
that  as  a  large  percentage  of  shipments  from  Sirridge  moves  over 
lines  of  more  than  two  carriers,  different  rates  for  two  and  for  three 
line  hauls  would  subject  this  plant  to  undue  prejudice  if  rates  are  to 
be  made  the  same  to  all  points  within  the  switching  limits. 
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On  behalf  of  defendants  it  was  shown  that  cars  loaded  with  sand 
from  complainant's  plant  take  about  5  days  to  make  a  round  trip 
where  there  is  a  one-line  haul,  and  about  10  days  when  the  movement 
is  over  the  rails  of  two  or  more  lines.  This  showing  defendants  sought 
to  connect  with  the  fact  that  the  average  earning  per  day  of  a  Santa 
Fe  car  for  the  year  1917  was  $3.98,  and  the  inference  sought  to  be  de- 
duced was  that  a  car  in  this  service  should  earn  from  $19.90  to  $39.80 
per  trip. 

Since  the  hearing,  authority  has  been  issued  by  the  Railroad  Ad- 
ministration for  the  publication  of  rates  on  sand  of  2  cents  per  100 
pounds  when  loaded  in  carriers'  equipment  and  1^  cents  per  100 
pounds  when  loaded  in  equipment  owned  or  leased  by  the  shippers, 
from  Muncie,  Turner,  and  Sirridge  and  other  sand-loading  points  to 
industry  tracts  within  the  Kansas  City  switching  district  and  to  team 
tracks  of  the  Santa  Fe,  Rock  Island,  Kansas  City  Southern,  Missouri 
Pacific,  or  Union  Pacific  on  sand  originating  on  one  of  these  lines  for 
delivery  on  the  team  tracks  of  that  line.  The  evidence  does  not  war- 
rant a  difference  in  rates  between  movements  to  industries  and  move- 
ments to  team  tracks. 

Complainant  urged  and  defendants  agree  that  rates  from  Turner, 
as  well  as  from  other  shipping  points,  should  be  made  the  same  to  de- 
deliveries  within  the  Kansas  City  switching  district  regardless  of  the 
number  of  lines  participating  in  the  transportation. 

Upon  consideration  of  the  whole  record,  including  the  certificate 
of  the  Director  General,  we  are  of  the  opinion  and  find  that  the 
rates  on  sand  in  carriers'  equipment,  'from  complainant's  plant  near 
Turner  to  deliveries  within  the  Kansas  City  switching  district  are 
and  for  the  future  will  be  unreasonable  to  the  extent  that  they  exceed 
2  cents  per  100  pounds,  and  relatively  unjust  and  unreasonable  to  the 
extent  that  they  exceed  the  rates  contemporaneously  in  effect  from 
Sirridge.  We  further  find  that  complainant  and  the  Stewart  Sand 
Company  made  shipments  at  the  rates  described  from  Turner  and 
paid  and  bore  the  charges  thereon ;  that  they  have  been  damaged  to 
the  extent  that  the  charges  paid  exceeded  those  that  would  have  ac- 
crued at  the  rate  of  2  cents  per  100  pounds  herein  found  reasonable ; 
and  that  they  are  entitled  to  reparation  with  interest.  The  exact 
amount  of  reparation  due  can  not  be  determined  upon  this  record. 
Complainant  and  intervener  should  prepare  statements  showing  the 
details  of  the  shipments  in  accordance  with  rule  V  of  the  Rules  of 
Practice  including  the  dates  on  which  charges  were  paid,  which 
statements  should  be  submitted  to  the  defendants  for  verification. 
Upon  receipt  of  statements  so  prepared  and  verified  we  will  con- 
sider the  entry  of  an  order  awarding  reparation. 

An  appropriate  order  will  be  entered. 
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No.  10559. 

CHAMBER  OF  COMMERCE  OF  MONTGOMERY,  ALA., 

ET  AL. . 

V. 

DIRECTOR  GENERAL  AND  LOUISVILLE  &  NASHVILLE 

RAILROAD  COMPANY. 


PORTIONS  OF  FOURTH  SECTION  APPLICATION  No.  1952, 


Submitted  October  2S,  1919.    Decided  December  11,  1919. 


Less-than-cnrload  rates  on  iron  and  steel  articles  to  Montgomery,  Ala.,  from 
Louisville,  Ky.,  Cincinnati,  Ohio,  and  Eyansville,  Ind.,  St  Louis,  Mo.,  Bast 
St.  Louis  and  Belleville,  111.,  and  points  having  rates  based  thereon,  found 
unduly  prejudicial.  Undue  prejudice  ordered  removed.  Fourth  section 
relief  denied. 

Bernard  Lohman^  M.  M.  Caskie^  and  Charles  E.  GottertU  for  com- 
plainants. 

William  Burger  for  defendants. 

Report  of  the  Commission, 

Division  1,  Commissioners  McChord,  Meyer,  and  Attohisok. 

Meyer,  Commissioner: 

In  this  proceeding  a  proposed  report  of  the  examiner  was  served 
upon  the  parties. 

The  Chamber  of  Commerce  of  Montgomery,  Ala«,  and  several  of  its 
members  allege  that  the  rates  on  certain  iron  and  steel  articles  from 
Louisville,  Ky.,  Cincinnati,  Ohio,  EvansviUe,  Ind.,  St  Louis,  Mo., 
East  St.  Louis  and  Belleville,  111.,  and  points  having  rates  based 
thereon,  to  Montgomery,  were  and  are  unreasonable,  unduly  prej- 
udicial, and  in  violation  of  the  fourth  section  of  the  act  to  regulate 
commerce.  At  the  hearing  the  allegation  of  unreasonableness  and 
all  claims  for  reparation  were  withdrawn. 

The  commodities  involved  are  bar  iron,  rod  iron,  bolts,  nuts,  rivets, 
washers,  bar  steel  or  steel  bars,  castings  and  forgings,  woven-wire 
fencing,  iron  links  and  pins,  nails  in  kegs,  cast-iron  pipe,  wrought- 
iron  pipe,  pipe  joints  and  fittings,  iron  plow  parts,  plow  shapes,  wire 
rods,  and  horse,  mule,  or  ox  shoes,  in  less-than-carload  quantities,  also 
woven-wire  fencing,  in  carloads. 
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There  was  assigned  for  hearing  in  connection  with  this  complaint 
portions  of  Fourth  Section  Application  No.  1962  of  the  Louisville  & 
Nashville,  in  which  the  interested  carriers  seek  authority  to  continue 
rates  on  the  above  articles  from  the  points  of  origin  previously  speci- 
fied in  both  carloads  and  less  than  carloads  to  Montgomery,  which 
are  higher  over  the  same  route  than  rates  contemporaneously  main- 
tained to  Catoma,  Ala.,  and  other  more  distant  points.  Woven-wire 
fencing,  in  carloads,  was  withdrawn  from  the  list  of  commodities 
named  in  the  complaint  but  remains  for  consideration  in  the  above 
fourth  section  application. 

Under  exceptions  to  the  southern  classification  the  Louisville  & 
Nashville  in  1899  established  a  class  I  rating  on  various  iron  and 
steel  articles,  in  carload  and  less-than-carload  quantities,  including 
those  embraced  in  this  complaint  when  destined  to  local,  noncom- 
petitive stations  on  its  line  somewhat  in  line  with  the  rates  to  Mont- 
gomery and  other  basing  points. 

From  time  to  time  the  southern  lines,  generally,  have  increased  the 
basing-point  rates  toward  the  class  basis,  and  have  canceled  all 
lettered  ratings  lower  than  class  D.  The  Louisville  &  Nashville  did 
likewise  on  traffic  to  competitive  points,  but  to  noncompetitive  points 
on  its  line  the  class  I  exception  remained  in  effect.  Montgomery  is 
a  competitive  point,  and  while  commodity  rates  are  at  present  pub- 
lished thereto  they  are  higher  than  the  class  I  rates  to  stations  north 
and  south  of  Montgomery  to  such  an  extent  that  complainants  deem 
the  adjustment  unduly  preferential  to  competing  merchants  and 
unduly  prejudicial  to  themselves. 

The  rates  will  be  hereinafter  stated  in  cents  per  100  pounds.  Those 
in  effect  from  Louisville,  a  representative  point  of  origin,  to  Mont- 
gomery are  52.5  cents  on  bolts,  nuts,  rivets,  washers,  castings,  and  forg- 
ings,  62.5  cents  on  woven-wire  fencing,  and  51.5  cents  on  the  other 
iron  and  steel  articles  named  above. 

Montgomery  is  489  miles  south  of  Louisville.  From  Louisville  to 
stations  from  Coopers,  Ala.,  35  miles  north  of  Montgomery,  to  Mc- 
Gehees,  Ala.,  9  miles  south  thereof,  the  rate  on  class  I  articles  is  45 
cents;  to  Tyson,  Ala.,  16  miles  south  of  Montgomery,  and  stations  be- 
yond and  including  Georgiana,  Ala.,  59  miles  south  of  Montgomery, 
47.5  cents ;  to  all  stations  south  of  Georgiana,  to  and  including  Hurri- 
cane, Ala.,  a  point  106  miles  south  of  Montgomery,  50  cents.  Rates  to 
Montgomery  from  points  north  of  the  river  crossings  having  rates 
based  thereon  reflect  similar  disparities. 

It  is  contended  by  complainants  that  they  are  at  a  serious  disad- 
vantage in  marketing  iron  and  steel  articles  in  neighboring  territory 
in  competition  with  jobbers  at  Louisville,  Cincinnati,  St.  Louis,  and 
other  large  distributing  points.    Louisville  dealers  can  place  various 
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iron  and  steel  articles  at  Catoma,  Ala.,  the  first  station  south  of  Mont- 
gomery, at  less-than-carload  rates,  13  cents  less  than  tlie  rates  into 
and  from  Montgomery.  This  disadvantage  is  augmented  as  the  dis- 
tances to  the  consuming  points  from  Montgomery  increase,  due  to  the 
fact  that  the  class  I  rates  to  the  local  points  are  blanketed  on  traffic 
from  the  northern  points.  It  is  said  that  many  hardware  dealers  at 
Montgomery  have  been  forced  to  discontinue  handling  certain  classes 
of  iron  and  steel  articles  because  of  the  unfair  advantage  of  their 
competitors  at  the  river  crossings. 

Complainants  do  not  seek  a  reduction  in  the  measure  of  their  rates, 
but  insist  that  the  maladjustment  should  be  corrected  by  increasing 
rates  from  the  points  of  origin  to  noncompetitive  local  points  on  the 
Louisville  &  Nashville  between  Birmingham,  Ala.,  and  Mobile,  Ala. 

The  discrepancies  between  the  rates  on  iron  and  steel  articles  to 
Louisville  &  Nashville  local  stations  and  those  to  competitive  points 
are  attributed  by  defendants  to  a  failure  to  revise  their  exception 
sheets  to  correspond  with  various  changes  in  the  southern  classifica- 
tion. Those  changes  brought  about  the  application  of  fourth,  fifth, 
and  sixth  class  rates  to  the  common  points,  in  the  absence  of  com- 
modity rates,  resulting  in  higher  charges  than  under  class  I  rates  ap- 
plying to  local  stations.  In  1917  the  Louisville  &  Nashville,  by 
fifteenth  section  application,  sought  permission  to  file  a  tariff  cancel- 
ing all  class  I  exceptions  and  to  thereafter  have  the  normal  (dass  rates 
to  apply,  which  application,  together  with  all  others,  was  withdrawn 
at  the  time  General  Order  No.  28  was  issued  by  the  Director  General. 
There  is  now  before  the  Director  General  an  application  filed  by  the 
Louisville  &  Nashville  seeking  authority  to  discontinue  class  I  rates 
on  that  line.  Defendants  state  that  they  contemplate  placing  Mont- 
gomery on  a  class  basis  with  respect  to  iron  and  steel  articles,  and  that 
their  proposed  readjustment  will  accord  Montgomery  lower  rates, 
relatively,  than  those  to  the  local  stations  north  thereof,  in  accord 
with  authority  granted  in  Fourth  Section  Order  3866  to  maintain 
lower  rates  to  Montgomery  than  to  intermediate  stations.  As  yet 
such  revision  has  not  been  made. 

We  find  that  the  rates  assailed  are,  and  for  the  future  will  be,  unduly 
prejudicial  to  Montgomery  to  the  extent  that  they  exceed  or  may  ex- 
ceed the  rates  contemporaneously  maintained  on  like  traffic  to  Ca- 
toma, Ala. 

No  testimony  was  offered  in  support  of  the  fourth  section  appli 
cation,  and  it  will  be  denied  to  the  extent  that  it  is  involved  herein. 

Appropriate  orders  will  be  entered. 
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No.  8632.1 
SUT.ZBERGER  &  SONS  COMPANY 

V. 

CHICAGO,    ROCK    ISLAND    &   PACIFIC    RAILWAY 
COMPANY  AND  DIRECTOR  GENERAL. 


PORTIONS  OF  FOURTH  SECTION  APPLICATION  No.  630. 


Submitted  October  27,  1919.    Decided  December  11,  1919, 


Hates  on  fresh  meats  in  straight  carloads,  or  in  mixed  carloads  with  packing- 
house products,  from  Kansas  City,  Kans.,  to  Oljlahoma  City,  Olila.,  found 
to  have  been  and  to  be  unreasonable.  Heasonable  maximum  ratp  pre- 
scribed for  the  future,  reparation  awarded,  and  fourth  section  relief 
denied. 

Luther  M.  Walter  and  John  S,  Burchmore  for  complainant. 
R.  D,  Rynder  for  Swift  &  Company  and  TF.   IF.  Manker  for 
Armour  &  Company,  interveners. 
James  L.  Coleman  and  T.  J.  Norton  for  defendants. 
R,  V.  Fletcher  for  Director  General  of  Railroads. 

Report  of  the  Commission. 

Division  1,  Commissioners  McChord,  Meyer,  and  Aitchison. 
Meyer,  Commissioner: 

In  this  proceeding  a  proposed  report  was  prepared  by  the  ex- 
aminer and  served  upon  the  parties.  No  exceptions  were  filed.  We 
have  followed  his  report. 

Complainant,  whose  name  was  changed  on  July  27,  1916,  to  Wil- 
son &  Company,  Incorporated,  is  a  corporation  engaged  in  the  buy- 
ing and  selling  of  live  stock  and  the  products  thereof.  It  has  pack- 
ing houses  at  Kansas  City,  Kans.,  Oklahoma  City,  Okla.,  and  other 
points.  The  original  complaint  was  filed  on  February  5,  and  the 
two  subnumbers  on  March  18,  1916.  The  rate  on  fresh  meats,  and 
on  dressed  be^f,  which  takes  the  same  rate,  in  straight  or  mixed 
carloads,  from  Kansas  City  to  Oklahoma  City  was  attacked  as  un- 
just and  unreasonable  and  in  violation  of  section  4  of  the  act  to 
regulate  commerce.     Complainant  seeks  reparation  and.  the  estab- 

1  Thin  report  also  embraces  No.  8632,  Sub-No.  1,  Same  v.  Missouri,  Kansas  &  Texas 
Railway  Company  and  Director  General,  and  No.  8632,  Sub-No.  2,  Same  v.  St.  Louis  ft 
San  Francisco  Railroad  Company  and  Director  General. 
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lishment  of  a  rate  of  49.25  cents  per  100  pounds.  The  claims  were 
presented  informally  on  December  23,  1914.  Bates  are  stated  in 
cents  per  100  pounds  throughout  this  report. 

By  order  of  March  12,  1917,  the  proceeding  was  consolidated  with 
No.  8436,  Live  Stock  and  Products  Case.  Subsequently  complainant 
was  advised  that  the  Commission  would  not  proceed  with  No.  8436 
at  that  time,  and  that  this  proceeding  could  be  heard  independently. 
On  May  27,  1919,  a  motion  and  supplemental  complaint  were  filed 
making  the  Director  General  of  Railroads  an  additional  defendant 
to  the  three  complaints  and  renewing  the  allegations  made  therein. 

In  connection  with  this  proceeding  there  were  set  for  hearing  por- 
tions of  Fourth  Section  Application  No.  630,  filed  by  F.  A.  Leland, 
agent,  by  which  the  carriers  named  as  parties  thereto  ask  authority 
to  continue  to  charge  for  the  transportation  of  dressed  beef  or 
fresh  meats,  in  straight  or  mixed  carloads,  from  Omaha,  Nebr.,  to 
Oklahoma  City  rates  which  are  lower  than  the  rates  contempora- 
neously maintained  on  like  traffic  from  Kansas  City  and  from  or  to 
other  intermediate  points. 

Swift  &  Company  and  Armour  &  Company  intervened  at  the 
hearing.  Their  position  is  that  there  should  be  a  reasonable  rate 
from  Kansas  City  to  Oklahoma  City,  and  that  the  rate  from  Omaha 
should  be  made  by  adding  thereto  a  reasonable  differential. 

For  many  years  prior  to  June  25,  1918,  the  rate  on  fresh  meats 
from  Kansas  City  to  Oklahoma  City  was  the  third-class  rate  of  74 
cents.  The  rate  contemporaneously  in  effect  from  Omaha  to  Okla- 
homa City  was  64.25  cents,  or  24.75  cents  less  than  the  third-class 
rate  from  Omaha  of  89  cents.  Using  this  amount  of  24.75  cents 
under  the  third-class  rate  as  a  measure,  complainant  sought  a  rate  of 
49.25  cents.  At  the  hearing  this  prayer  was  amended  so  as  to  ask 
for  rates  on  the  basis  of  the  distance  scale  prescribed  in  Investigation 
of  Alleged  Unreasonable  Rates  on  Meats^  22  I.  C.  C,  160,  or  42 
cents  prior  to  June  25,  1918,  and  that  rate  plus  25  per  cent,  or  62.5 
cents,  thereafter. 

In  the  case  cited  we  prescribed,  among  other  things,  a  distance 
scale,  popularly  known  as  the  "  1716  scale  "  from  the  serial  number 
of  our  report,  arid  so  referred  to  herein,  for  application  to  the  trans- 
portation of  fresh  meat,  carload  minimum  20,000  pounds,  ^^  between 
all  points  in  New  Mexico,  Texas,  Oklahoma,  Arkansas,  Missouri 
south  of  the  Missouri  River,  and  Louisiana  west  of  the  Mississippi 
River,  and  also  from  Wichita  to  points  in  that  territory."  In  Fresh 
Meats  and  Packing-House  Products  from  Wichita^  Kans.^  23  I.  C.  C, 
652,  the  application  of  this  scale  to  transportation  from  St.  Ijouis, 
Mo.,  Kansas  City,  Wichita,  Oklahoma  City,  and  Foi-t  Worth  to  points 
in  Arkansas  and  Louisiana  was  found  proper.    The  following  table 
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shows  the  present  and  former  rates  from  Kansas  City  and  Omaha 
to  Oklahoma  City: 

Comparison  of  rates  on  fresh  meats,  in  carloads,  from  Omaha  and  Kansas  City 
to  Oklahoma  City  with  third-class  rates  and  rates  under  the  "  1716  scale " 
hettceen  the  same  points. 


Short- 
line 
distance. 

Fresh  meats. 

Third  class. 

"1716  scale." 

To  OklahomA  City  from— 

Prior 
to  June 
25,1918. 

Effec- 
tive June 
25, 1918. 

Prior 
to  June 
25, 1918. 

Effec- 
tive June 
25,1918. 

Prior 
to  June 
25,1918. 

Effec- 
tive June 
25,1918.1 

Omaha 

MUet. 
537 
343 

Cents. 
64J 
74 

Cents. 

Cents. 
89 
74 

Cents. 
IIU 
921 

Cents. 
57 
42 

Cents. 
62} 

Kansas  City 

>  As  increased  25  per  cent  under  General  Order  No.  28  of  the  Director  Qeneral. 

The  64.25-cent  rata  from  Omaha  to  Oklahoma  City  was  based  upon 
a  rate  of  37  cents  from  Omaha  to  Wichita,  Kans.,  plus  27.25  cents 
beyond,  the  latter  being  the  distance  charge  under  the  1716  scale. 
Defendants  claim  that  the  37-cent  rate,  which  was  effective  from 
September  6,  1909,  to  March  11,  1913,  was  published  in  error. 

The  adjustment  as  between  Omaha  and  Kansas  City  has  been  the 
subject  of  frequent  consideration  by  the  packers  and  the  carriers. 
During  1914  and  1915  certain  carriers  endeavored  to  have  the  Kan- 
sas City- Oklahoma  City  rate  made  9  cents  under  the  Omaha  rate, 
or  55.25  cents,  but  there  was  objection  from  other  roads.  Finally, 
complainant  was  advised  that  as  the  carriers  could  not  agree  upon 
any  readjustment  its  recourse  was  to  the  Commission. 

In  Omaha-Oklahoma  Fresh-Meat  Rates^  28  I.  C.  C,  454,  the  car- 
riers attempted  to  increase  certain  rates,  among  them  the  64.25-cent 
rate  from  Omaha.  In  finding  that  the  proposed  increased  rates  had 
not  been  justified,  we  said,  page  457: 

Since  the  rates  now  in  effect  from  Omaha  ♦  ♦  ♦  to  Oklahoma  destinationa 
are  on  a  higher  basis  than  those  proposed  by  us  in  Investigation  of  Alleged  Un- 
reasonable Rates  on  Meats,  supra,  for  the  movement  between  points  In  New 
Mexico,  Texas,  Oklahoma,  Arkansas,  Missouri,  and  Louisiana,  it  would  seem 
that  the  proposed  increase  is  not  proper. 

A  second  attempt  to  increase  the  Omaha  rate  was  made  in  1916, 
but  the  proposed  increased  rate  was  suspended  in  Investigation  and 
Suspension  Docket  No.  850,  which  was  later  consolidated  with  the 
Live  Stock  and  Products  Case. 

Defendants  made  no  attempt  to  justify  the  fourth  section  de- 
parture, and  assert  that  "  there  should  be  a  higher  rate  from  Omaha 
than  from  Kansas  City."  On  May  1,  1919,  the  Western  Freight 
Traffic  Committee  filed  with  the  director  of  traffic,  United  States 
Railroad  Administration,  its  application  No.  2974,  in  which  was 
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sought,  among  other  things  authority  to  increase  the  rate  from 
Omaha  to  Oklahoma  City  to  11.5  cents  above  the  rate  from  Kansas 
City.  In  other  words,  in  lieu  of  the  former  suggestion  that  a  dif- 
ferential of  9  cents  should  be  effected  by  reducing  the  rate  from 
Kansas  City,  it  is  now  proposed  to  secure  this  9-cent  differential, 
plus  25  per  cent,  by  increasing  the  rate  from  Omaha.  This  would 
make  the  rate  from  Omaha  $1.04,  or  7.5  cents  less  than  the  third-class 
rate  from  that  point.  It  was  testified  that  action  on  this  application 
has  been  deferred  because  of  the  protests  of  packers  at  Omaha. 

An  exhibit  was  introduced  by  defendants  to  show  that  there  is  no 
uniform  relationship  between  Omaha  and  Kansas  City  in  respect  of 
rates  on  fresh  meats  to  Oklahoma  points.  In  some  instances  the 
fresh-meats  rates  and  the  third-class  rates  shown  in  the  exhibit  are 
the  same,  but  in  the  majority  of  cases  the  fresh-meats  rates  are  lower. 
The  following  table  consists  largely  of  comparisons  taken  from  de- 
fendants' exhibit : 


Comparison  of  present  fresh-meats  rates,  carload,  xcith  the  third-class  rates 
and  those  under  the  "1716  scale"  plus  25  per  cent. 


From— 


To- 


Fort  Worth,  Tex 

Do..... 

Wichita,  Kans 

Fort  Worth,  Tex 

Wichita.  Kans 

Kansas  City,  Mo 

Kansas  City.  Kans . . . 
Oklahoma  City,  Okla. 

Wichita,  Kans 

St.  Louis.  Mo 

Omaha,  Nebr. 


Kansas  Cit  v,  Kans 

Denver,  Colo 

Omaha,  Nebr 

Do! 

Do 

Do 


Enid.Okla 

Fort  Smith,  Ark 

McAlester.  Okla 

Tulsa.  Okla 

Fort  Smith,  Ark 

ao 

Oklahoma  City,  Okla . 
Kansas  City,  Kans. . . 

Fort  Worth,  Tex 

Fort  Smith,  Ark 

Enid,  Okla. 

TexarkaiM.  Ark. 

Wichita,  Kans 

Fort  Smith,  Ark 

El  Reno,  Okla 

Chickasha,  Okla 

Texarkana,  Ark 


Short- 
line 
distance. 


Miles. 
271 
303 
306 
308 
322 
328 
343 
343 
368 
416 
474 
487 
519 
628 
535 
568 
681 


Fresh 
meat. 


Cents, 
45 
52 
49 
49 
50 
50 


55 
60 

^ 

75 

50 

79 

824 

77* 


ThiM 
daas. 


Oentt. 
79 

77 
82 

W 
81 

92 
120 

94 
104 
110 

87* 
100 

111 
111 
121 


I 

! 


"ino 

scale." 

plus  35 

percent. 


Cenii, 
45 
49 
49 
49 
50 
50 


55 
60 

SSI 

60 

714 

Til 

74 

04 


Particular  attention  was  directed  by  complainant  to  the  rate  of 
82.5  cents  from  Oklahoma  City  to  Kansas  City,  which  is  consid- 
erably lower  than  the  rate  for  the  same  distance  under  the  1716 
scale  as  increased  25  per  cent,  as  contrasted  with  the  rate  of  92.5 
cents  in  the  reverse  direction.  In  Investigation  of  Alleged  Unrea- 
sonable Rates  on  Meats^  supra^we  held  that  the  rate  from  Oklahoma 
City  to  Kansas  City  should  not  exceed  that  from  Wichita  to  the 
same  point  by  more  than  40  per  cent.  Complainant  cites  a  number 
of  instances  in  which  the  rates  on  fresh  meats  between  two  points 
ai*e  the  same  or  substantially  the  same  in  both  directions.  Defend- 
ants endeavor  to  explain  the  Kansas  City-Oklahoma  City  adjust- 
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ment  on  the  ground  that  there  is  a  greater  movement  of  fresh  meats 
northbound  than  southbound  between  the  two  points. 

Something  over  20  cars  of  fresh  meats  were  shipped  by  complain- 
ant from  Kansas  City  to  Oklahoma  City  via  the  lines  of  defendant 
railroads  in  a  period  of  over  five  years.  Complainant  insists  that 
the  movement  of  fresh  meats  from  Kansas  City  to  Oklahoma  City 
has  been  light  because  of  the  high  rate.  As  the  predominant  empty 
movement  of  refrigerator  cars  between  Kansas  City  and  Oklahoma 
City  is  southbound,  complainant  urges  that  the  rate  sought  will 
enable  it  to  make  shipments  in  cars  which  otherwise  would  move 
empty. 

Wichita,  Kans.,  is  about  218  miles  southwest  of  Kansas  City  and 
is  served  by  the  same  carriers.  Shipments  from  Kansas  City  to 
Oklahoma  City  can  move  through  Wichita.  The  Kansas  City-Tex- 
arkana  rate  is  on  the  basis  of  the  1716  scale  plus  25  per  cent.  Ship- 
ments to  Texarkana  move  through  a  part  of  Oklahoma.  The  Omaha- 
Texarkana  rate  is  considerably  below  the  distance-scale  rate  plus 
25  per  cent. 

Complainant  contrasts  the  rate  on  fresh  meats  from  Kansas  City 
to  Oklahoma  City  of  92.5  cents,  for  a  distance  of  343  miles,  with 
the  Omaha  to  Kansas  City  rate  of  20  cents  for  200  miles.  The  20- 
cent  rate  applies  in  both  directions. 

The  scales  prescribed  in  Investigation  of  Alleged  Unreasonable 
Rates  on  Meats^  supra^  produced  an  average  relationship  of  fresh 
n)eat  to  live-stock  rates  of  166§  per  cent,  and  fresh  meat  to  packing- 
house products  of  120  per  cent.  The  rate  on  fresh  meats  from  Kan- 
sas City  to  Oklahoma  City  is  264  per  cent  of  the  rate  on  cattle,  and 
161  per  cent  of  the  rate  on  packing-house  products.  The  relationship 
of  the  rate  on  fresh  meats  to  those  on  live  stock  and  packing-house 
products  is  not  in  issue. 

The  Chicago,  Bock  Island  &  Pacific,  the  St.  Louis  &  San  Francisco, 
and  the  Missouri,  Kansas  &  Texas  are  defendants  in  this  proceeding. 
Defendants  directed  attention  to  their  poor  financial  condition,  but 
introduced  no  data  on  this  point.  This  feature  would  be  of  more  im- 
portance in  a  proceeding  affecting  many  rates. 

It  is  testified  for  complainant  that  transportation  conditions  do 
not  justify  a  higher  rate  from  Kansas  City  to  Oklahoma  City  than 
that  under  the  1716  scale  prior  to  June  25,  1918,  and  the  scale  rate 
plus  25  per  cent  thereafter.  The  haul  between  the  two  points  is  over 
the  main  lines  of  the  defendants  and  transportation  conditions  are, 
if  anything,  more  favorable  than  in  the  territory  for  which  the 
1716  scale  was  prescribed. 

The  1716  scale  has  been  given  general  application  on  interstate 
shipments  of  fi*esh  meats  throughout  the  southwest  without  regard 
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to  the  volume  of  the  movement  between  particular  points.  It  was 
prescribed  for  application  over  the  lines  of  many  carriers,  among 
them  these  defendant  railroads,  in  territory  where  operating  condi- 
tions af^  certainly  no  more  favorable  than  between  Kansas  City 
and  Oklahoma  City.  As  stated  above,  rates  from  Kansas  City  to 
points  in  Arkansas  and  Louisiana  are  on  that  basis,  as  increased  25 
per  cent  by  General  Order  No.  28  of  the  Director  General.    We  find : 

(1)  That  defendants  have  failed  to  justify  the  relief  sought  by  the 
fourth  section  application,  and  the  latter  is  denied  to  the  extent  that 
it  is  here  involved. 

(2)  That  the  rate  assailed  on  fresh  meats  in  straight  carloads, 
carload  minimum  weight  20,000  pounds,  or  in  mixed  carloads  with 
packing-house  products,  was  unreasonable  to  the  extent  that  it  ex- 
ceeded 42  cents  during  the  period  from  February  1, 1918,  to  June  25, 
1918,  and  thereafter  was,*  is,  and  for  the  future  will  be,  unreasonable 
to  the  extent  that  it  exceeded  or  may  exceed  62.5  cents. 

(3)  That  complainant  made  shipments  as  described  and  paid  and 
bore  the  freight  charges ;  that  it  has  been  damaged  to  the  extent  of 
the  difference  between  the  charges  paid  and  those  that  would  have 
accrued  at  the  rates  herein  found  reasonable;  and  that  Wilson  & 
Company,  Incorporated,  is  entitled  to  reparation  with  interest.  The 
exact  amount  of  reparation  due  can  not  be  determined  upon  this 
record,  and  complainant  should  prepare  a  statement  showing  the  de- 
tails of  the  shipments  in  accordanq^e  with  rule  V  of  the  Rules  of 
Practice,  which  statement  should  be  submitted  to  the  defendants  for 
verification.  The  claims  for  reparation  should  not  include  the  war 
tax.  Upon  receipt  of  a  statement  so  prepared  and  verified  we  shall 
consider  the  entry  of  an  order  awarding  reparation. 

Appropriate  orders  will  be  entered. 
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No.  10232. 
COMMERCIAL  CLUB  OF  CARROLLTON,  KY., 

V. 

DIRECTOR  GENERAL,  LOUISVILLE  &  NASHVILLE 

RAILROAD  COMPANY,  ET  AL. 


Submitted  October  20,  1919.    Decided  December  11,  1919, 


Class  rates  between  points  in  trunk  line  territory  and  Carrollton,  Ky.,  based 
upon  the  Cincinnati  combinations,  not  shown  to  be  unduly  prejudicial  to 
Carrollton  and  preferential  of  Madison,  Ohio,  and  other  Ohio  River  cities. 
Complaint  dismissed. 

J,  V.  Norman  for  complainants. 

Nelson  W,  Proctor  and  Frank  W.  Gwathmey  for  Director  General. 

C.  C,  Lancaster  for  Carrollton  &  Worthville  Railroad  Company. 

Report  of  the  Commission. 

Division  1,  Commissioners  McChord,  Meyer,  and  Aitchison. 
Meyer,  Commissioner, 

This  case  was  made  the  subject  of  a  proposed  report  by  the  ex- 
aminer who  heard  the  evidence.  Exceptions  thereto  were  filed  by 
complainant.  The  following  is  the  report  of  the  examiner  with  such 
modifications  as  appeared  necessary  by  our  examination  of  the  record 
and  the  exceptions  filed : 

The  complaint,  brought  by  an  association  of  merchants  and  citizens 
of  Carrollton,  Ky.,  alleges  that  the  class  and  commodity  rates  in 
force  between  Carrollton  and  points  in  trunk  line  territory  are  un- 
duly prejudicial  and  afford  undue  preference  and  advantage  to  other 
cities  and  towns  located  on  the  Ohio  River  between  Cincinnati,  Ohio, 
and  Evansville,  Ind.,  particularly  Madison  and  New  Albany,  Ind., 
Louisville,  Cloverport,  Hawesville,  Owensboro,  and  Henderson,  Ky., 
and  Evansville.  The  establishment  of  rates  between  Carrollton  and 
points  in  trunk  line  territory  with  relation  to  the  New  York-Chicago 
rates  and  not  in  excess  of  those  contemporaneously  maintained  be- 
tween Louisville,  New  Albany,  and  Madison  and  the  same  eastern 
points  is  sought.  Although  commodity  rates  are  attacked  in  the 
complaint,  it  appeared  at  the  hearing  that  rates  had  been  established 
on  a  satisfactory  basis  on  such  articles  as  actually  move  to  or  from 
Carrollton  and  usually  take  commodity  rates.  Therefore  the  class 
rates  only  are  in  issue  here.  The  rates  hereinafter  stated  are  in  cents 
per  100  pounds. 
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Carrollton  is  a  town  of  about  3,000  inhabitants,  situated  on  the 
south  bank  of  the  Ohio  River  midway  between  Cincinnati  and 
Louisville.  It  is  the  terminus  of  the  Carrollton  &  Worthville  Rail- 
road, a  short  line  not  under  federal  control,  which  extends  from 
Carrollton  to  Worthville,  Ky.,  a  distance  of  10  miles.  Worthville 
is  on  the  Cincinnati  division  of  the  Louisville  &  Nashville  Railroad 
56  miles  southwest  of  Cincinnati  and  58  miles  northeast  of  Louis- 
ville. Madison,  the  nearest  of  the  alleged  preferred  points,  is  on 
the  north  bank  of  the  Ohio  River  12  miles  west  of  Carrollton.  New 
Albany  is  about  5  miles  west  of  Louisville  on  the  Indiana  side  of 
the  river,  and  Cloverport,  Hawesville,  Owensboro,  and  Henderson  are 
south-bank  points  distant,  respectively,  75  miles,  86  miles,  114  miles, 
and  143  miles  west  of  Louisville  on  the  Louisville,  Henderson  &  St. 
Louis  Railroad. 

Class  r^tes  between  Carrollton  and  points  in  trunk  line  territory 
are  made  by  combination  on  Cincinnati,  subject  to  official  classifica- 
tion east  of  Cincinnati  and  southern  classification  west  thereof. 
Inasmuch  as  proportional  rates  are  maintained  on  traffic  eastbound 
from  Cincinnati  while  local  rates  are  applied  westbound  the  rates 
from  Carrollton  to  eastern  points  are  slightly  lower  than  those  in 
the  opposite  direction.  Rates  between  points  in  trunk  line  territory 
and  other  cities  on  the  Ohio  River  between  Cincinnati  and  Evans- 
ville  served  by  rail,  with  the  exception  of  Uniontown,  Ky.,  located 
a  few  miles  west  of  Henderson  on  a  branch  of  the  Illinois  Central 
Railroad,  are  made  with  relation  to  the  New  York-Chicago  rates  and 
are  relatively  lower  than  the  combination  rates  to  and  from  Carroll- 
ton. The  extent  to  which  the  rates  from  New  York  to  Carrollton 
exceed  those  from  New  York  to  other  points  on  the  Ohio  River 
west  of  Cincinnati  is  disclosed  in  the  following  table,  which  shows 
also  the  short-line  distances  and  the  percentage  relationships  of  the 
rates  to  the  New  York-Chicago  scale : 


New  York  to— 


Carrollton,  Ky... 

Madison,  ind 

New  Albany ,  Ind 
Louisville,  Kv . . . 
CloTerport,  Ky... 
Hawesville,  Ky.. 
Owensboro,  Ky.. 
Henderson,  Ky... 
Gannelton,  Ina... 
Roclcport,  Ind . . . 
ETansTiUe,  Ind . . 


Miles. 


817 
848 
860 
805 
MO 
951 
079 
995 
976 
970 
982 


Class  rates. 


133 

n2.6 

112.5 

11Z5 

135 

135 

135 

127 

124 

124 

124 


110 

99 

99 

99 

119 

119 

119 

112 

100 

109 

100 


3 


oa6 

75 

75 

75 

90 

90 

90 

85.5 

82.5 

82.5 

82.5 


07 

52.5 

52.5 

52.5 

03 

03 

08 

01 

58 

58 

58 


50 

45 

45 

45 

54 

54 

54 

51.5 

40.5 

40.5 

40.5 


51.5 

37.5 

37.6 

37.5 

45 

45 

45 

43.6 

41.6 

41.5 

41.5 


Relatfam 

to  New 

York- 

scale. 


0) 


100 
100 
100 
120 
120 
120 

110 
110 
110 


I  DUIureutials  over  ISvausvUle. 
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The  rates  from  New  York  to  Cincinnati  and  on  the  first  six  classes 
from  Cincinnati  to  Carrollton,  which  combined  produce  the  through 
rates  to  Carrollton,  are  stated  below : 

Class 12        3  4        5        6 

New  York  to  Cincinnati 98      86    65. 5    45. 5    39    32. 5 

Cincinnati  to  Carrollton 35      30    25        21. 5    20    19 

Through  rates 133    116    90.5    67        59    51.5 

Class  rates  between  points  in  central  freight  association  terri- 
tory and  points  in  trunk  line  territory  are  made  upon  established  per- 
centages of  the  New  York-Chicago  rates,  and  all  points  in  central 
freight  association  territory,  regardless  of  their  proximity  to  the 
Ohio  River,  are  accorded  the  percentage  basis.  On  the  other  hand, 
class  rates  between  points  in  central  freight  association  or  trunk  line 
territories  and  points  in  southern  territory  are  usually  made  by  com- 
bination on  one  of  the  Ohio  River  crossings,  except  where  circum- 
stances have  necessitated  a  different  basis.  The  southern  boundary 
of  central  freight  association  territory  west  of  Cincinnati  follows 
the  north  bank  of  the  Ohio  River,  crossing  over  to  the  south  bank 
at  Louisville  to  include  that  point.  Consequently  Madison,  New 
Albany,  Cannelton,  Rockport,  and  Evansville,  all  north-bank  points, 
have  rates  that  correspond  with  the  general  adjustment  throughout 
their  territory,  while  rates  to  and  from  Carrollton  are  constructed 
upon  the  combination  basis.  The  adjustment  at  Cloverport,  Hawes- 
ville,  Owensboro,  and  Henderson,  south-bank  points  on  the  Louis- 
ville, Henderson  &  St.  Louis  Railroad  west  of  Louisville,  will  be 
hereinafter  explained. 

Complainants  contend  that  the  fact  that  Carrollton  is  located  on 
the  south  bank  of  the  river  just  outside  central  freight  association 
territory  should  not  deprive  it  of  the  advantages  afforded  Louisville 
and  points  on  the  north  bank  which  enjoy  the  trunk  line  basis.  As 
offering  the  most  striking  illustration  of  the  alleged  prejudice 
against  Carrollton,  and  the  one  that  is  perhaps  the  most  injurious, 
they  refer  to  the  rates  between  Madison  and  New  York.  Madison  is 
the  terminus  of  a  branch  line  of  the  Pennsylvania  Company,  and,  as 
slated,  is  12  miles  below  Carrollton.  Class  rates  between  that  point 
and  New  York  have  been  maintained  since  1892  on  the  basis  of  10() 
per  cent  of  the  New  York-Chicago  rates.  Furniture  is  m^inufac- 
tured  at  Carrollton  and  Madison,  as  well  as  at  other  points  on  the 
Ohio  River,  and  is  sold  in  competition  in  trunk  line  territory.  Under 
the  relative  adjustments  the  manufacturer  at  Madison  enjoys  lower 
rates  on  the  inbound  material  moving  on  class  rates  from  the  east 
and  on  the  manufactured  products  shipped  back.  This  is  the  only 
illustration  of  competition  referred  to  on  the  record.  The  Ijouisville 
&  Nashville  and  the  Carrollton  &  Worthville,  serving  Carrollton^ 
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arfHie  that  they  are  not  responsible  for  the  rates  of  the  Pennsylvania 
Company  at  Madison,  nor  for  those  at  any  other  point  served  by 
lines  operatinp  in  central  freight  asso»?iation  territory.  They  con- 
tend that  the  dissimilarity  in  conditions  arising  from  the  location 
of  Carrollton  in  southern  territory  and  on  a  small  Kentucky  railroad 
justifies  a  rate  adjustment  on  a  higher  level  than  that  obtaining  in 
the  more  thickly  settled  territory  north  of  the  river. 

Tliat  the  differences  in  density  of  population,  volume  of  traffic,  and 
other  conditions  affecting  railroads  operating  in  southern  territory 
and  in  central  freight  association  and  trunk  line  territories  are  suffi- 
cient to  warrant  higher  rates  south  of  the  Ohio  River  than  north 
thereof  has  been  frequently  recognized  by  the  Commission. 

This  was  referred  to  in  CltMs  and  Commodity  Rates,  38  I.  C.  C, 
411, 430,  wherein  it  was  said : 

This  Comnilssiun  lias  frequently  commented  upiin  the  more  furoratile  traffic 
conditions  obtulniiig  north  o(  the  Ohio  Itlver  thun  In  the  territory  Nouth  of  llie 
river  resulting  from  greater  truffle  density  and  more  fiivorable  operating 
i-undltlons  north  of  the  river,  as  a  reason  for  the  higher  plane  of  nites  south  vf 
the  river. 

While  the  class  rates  between  eastern  points  and  stations  on  the 
Cincinnati  division  of  the  Louisville  &  Nashville  are  not  related  to 
the  New  York-Chicago  rates,  rates  to  and  from  points  on  the  Louis- 
ville, Henderson  &  St.  Louis  Railroad,  which  operates  south  of  the 
Ohio  River  between  Louisville  and  Evansville,  are  based  either  on 
percentages  of  the  New  York-Chicago  rates  or  on  differentials  over 
Evansville.  The  Louisville,  Henderson  &  St  Louis  connects  at 
Evansville  with  carriers  operating  north  of  the  Ohio  River  which 
have  fixed  rates  between  New  York  and  Evansville  at  110  per  cent 
westbound,  and  105  per  cent  eastbound,  of  the  New  York-Chicago 
rates,  and  these  rates  are  met  by  the  route  throu^  Louisville.  The 
rates  between  New  York  and  points  on  the  line  of  the  Louisville, 
Henderson  &  St.  Louis  intermediate  to  Evansville,  including  Clover- 
port,  Hawesville,  Owensboro,  and  Henderson,  mentioned  by  com- 
plainants, are  higher  than  the  Evansville  rates.  Prior  to  the  effec- 
tive date  of  the  order  in  Henderson  Commereial  Club  v.  /.  C,  R.  R. 
Co.,  36  I.  C.  C,  20,  and  42  I.  C.  C,  196,  rates  between  Hender- 
son and  points  in  central  freight  association  territory  and  trunk  line 
territory  were  made  on  combination  of  the  local  rates  to  and  from 
Evansville.  The  rates  between  Evansville  and  Henderson  were  then 
on  a  scale  of  7.5  cents,  first  class.  It  was  held  that  that  adjustment 
was  unduly  prejudicial  to  Henderson  and  unduly  preferred  Evans- 
ville to  the  extent  that  the  rates  between  Henderson  and  points  in 
central  freight  association  and  trunk  line  territories  exceeded  the 
rates  contemporaneously  in  effect  between  Evansville  and  the  sams 
points  by  differentials  of  more  than  3  cents  on  the  fiist  four  clasMS 
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and  2  cents  on  fifth  and  sixth  classes.  General  Order  No.  28,  issued 
by  the  Director  General  and  made  effective  June  25,  1918,  increasing 
the  class  rates  25  per  cent,  had  the  effect  of  changing  these  differ- 
entials slightly  so  that  the  present  rates  between  Henderson  and 
New  York  are  not  those  precise  amounts  higher  than  the  Evansville 
rates. 

Class  rates  from  New  York  to  Owensboro,  29  miles  east  of 
Henderson,  were  established  on  the  basis  of  120  per  cent  of  the  New 
York-Chicago  rates  in  1889,  for  the  reason,  as  stated  by  defendants, 
that  that  basis  approximated  the  rates  then  in  effect  to  Evansville 
plus  the  local  rates  from  Evansville  to  Henderson  and  enabled  the 
Louisville,  Henderson  &  Texas  Railway,  then  predecessor  of  the 
Louisville,  Henderson  &  St.  Louis,  to  compete  for  the  movement  of 
traffic  to  Owensboro  and  Henderson  via  Louisville.  The  same  basis 
was  extended  to  intermediate  points  on  westbound  traffic  at  the  in- 
stance of  northern  lines  connecting  with  the  Louisville,  Henderson 
&  St.  Louis  at  Louisville. 

Rates  eastbound  from  intermediate  points  on  that  line  to  New 
York  and  other  eastern  destinations  were  formerly  made  on  com- 
bination and  were  higher  than  those  applied  on  traffic  westbound. 
A  hearing  was  had  on  the  application  of  the  carriers  to  continue  to 
depart  from  the  requirements  of  the  fourth  section  and  by  Fourth 
Section  Order  No.  6727  of  May  29, 1917,  relief  was  granted  with  the 
provision  that,  except  from  Henderson,  the  rates  from  intermediate 
points  to  New  York  and  points  basing  thereon  should  not  exceed  120 
per  cent  of  the  New  York-Chicago  rates,  which,  as  stated,  was  the 
basis  in  effect  in  •  the  opposite  direction.  Class  rates  from 
Henderson  to  trunk  line  points  were  fixed  upon  the  differentials  over 
Evansville  previously  prescribed  in  the  Henderson  Commercial  Cluh 
Cdse^  siipra. 

It  will  thus  be  observed  that  although  the  rates  between  New 
York  and  Cloverport,  Hawesville,  Owensboro,  and  other  points 
directly  intermediate  to  Evansville  on  the  Louisville,  Henderson  & 
St.  Louis  are  based  on  percentages  of  the  New  York-Chicago  rates, 
or  on  arbitraries  over  the  percentage  basis,  they  are  higher  than  the 
rates  in  effect  on  like  traffic  between  New  York  and  Evansville  under 
authority  granted  by  this  Commission.  The  application  to  con- 
tinue in  effect  rates  between  points  on  its  Cincinnati  division  and 
points  in  central  freight  association  and  trunk  line  territories,  which 
are  higher  than  the  rates  established  by  the  northern  lines  on  traffic 
to  and  from  Louisville  has  not  yet  been  heard. 

The  record  is  clear  that  the  circumstances  affecting  the  movement 
of  traffic  between  eastern  points,  on  the  one  hand,  and  CarroUton 
and  points  in  central  freight  association  territory,  where  the  per- 
centage basis  is  applied,  or  intermediate  points  on  the  Louisville, 
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Henderson  &  St.  Louis,  on  the  other  hand,  are  not  the  same.  The 
defendants  can  not,  therefore,  be  charged  with  undue  prejudice  to 
Carrollton  by  failing  to  maintain  rates  to  and  from  that  point  with 
relation  to  the  New  York-Chicago  rates,  and  not  in  excess  of  those 
contemporaneously  maintained  between  eastern  points  and  Louis- 
ville, New  Albany,  and  Madison. 

The  complainants  do  not  challenge  the  reasonableness  of  the  Car- 
rollton rates  or  the  propriety  of  their  relationship  to  the  rates  to  and 
from  points  on  Louisville  &  Nashville  between  Cincinnati  and  Louis- 
ville. However,  the  record  discloses  an  adjustment  that  is  obviously 
in  need  of  correction.  The  local  rates  between  Cincinnati  and  Car- 
rollton are  on  a  scale,  of  35  cents,  first  class,  and  between  Cincinnati 
and  Worthville  30  cents,  first  class,  producing  a  spread  of  5  cents. 
The  first-class  rate  from  New  York  to  Carrollton,  however,  exceeds 
the  corresponding  rate  from  New  York  to  Worthville  by  16.5  cents. 
If  a  difference  of  5  cents  is  proper  in  the  case  of  traffic  moving  locally 
between  Cincinnati  and  those  points,  it  is  manifest  that  the  present 
spread  between  the  rates  on  traffic  originating  at  or  destined  to 
points  beyond  Cincinnati  is  excessive.  The  explanation  offered  is 
that  there  are  no  joint  class  rates  between  New  York  or  other  east- 
ern points  and  Carrollton  and  therefore  all  changes  in  the  rates  east 
and  west  of  Cincinnati  have  been  reflected  in  the  through  rates.  On 
the  other  hand,  joint  rates  are  published  between  eastern  points  and 
Worthville  and  other  stations  on  the  Cincinnati  division  which  from 
New  York  are  approximately  equal  to  the  combination  of  the  68.6- 
cent  scale  from  New  York  to  Cincinnati,  established  January  15, 
1915,  in  conformity  with  the  findings  in  The  Five  Per  Cent  Ccae^ 
32  I.  C.  C,  325,  and  the  local  rates  from  Cincinnati,  plus  the  increase 
effected  by  General  Order  No.  28.  On  July  16,  1917,  the  rates  to 
Cincinnati  were  increased  15  per  cent  under  permission  granted  in 
The  Fifteen  Per  Cent  Case^  45  I.  C.  C,  303,  but  the  joint  rates  to 
stations  on  the  Louisville  &  Nashville  west  of  Cincinnati  were  not 
correspondingly  increased. 

Carrollton  is  entitled  to  rates  to  and  from  New  York  and  other 
eastern  points  that  do  not  exceed  the  rates  between  Worthville  and 
the  same  points  by  more  than  the  amounts  which  the  rates  between 
Cincinnati  and  Carrollton  exceed  those  between  Cincinnati  and 
Worthville  and  steps  should  be  taken  by  the  defendants  to  establish 
such  rates  without  delay. 

We  find  that  the  class  rates  on  traffic  moving  between  points  in 

trunk  line  territory  and  Carrollton  are  not  unduly  prejudicial  to 

Carrollton  in  their  relation  to  rates  on  like  traffic  moving  between 

the  same  eastern  points  and  other  cities  on  the  Ohio  River  between 

Cincinnati  and  Evansville. 

An  order  dismissing  the  complaint  will  be  entered. 
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No.  10436. 
C.  D.  PARK 

V. 

LOUISVILLE  &  NASHVILLE  RAILROAD  COMPANY  AND 

DIRECTOR  GENERAL. 


PORTION  OF  FOURTH  SECTION  APPLICATION  No.  1952. 


Submitted  November  rj,  1919.    Decided  December  18,  1919, 


1.  Rates  on  shelled  corn,  in  carloads,  from  Columbia,  Aspen  Hill,  and  Pulaski, 

Tenn.,  to  New  Orleans,  La.,  not  shown  to  have  been  unreasonable  and 
complainant  not  shown  to  have  been  damaged  by  the  alleged  undue  preju- 
dice.    Complaint  dismissed. 

2.  Fourth  section  relief  denied. 

Perkins  Baxter  and  J.  Shelby  Coffey  for  complainant. 
William  A,  Nortkcutt  and  Edward  D.  Moh/r  for  defendants. 

Report  of  the  Commission. 

Division  2,  Commissioners  Clark,  Danieub,  and  Woolley. 

Daniels,  Commissioner: 

Complainant,  engaged  in  buying  and  selling  grain  at  Columbia, 
Tenn.,  under  the  trade  name  of  Park  Brothers,  alleges,  by  complaint 
seasonably  filed,  that  the  rate  of  20  cents  per  100  pounds  charged 
for  the  transportation  of  numerous  carloads  of  shelled  corn  ship- 
ped by  way  of  the  Louisville  &  Nashville  Railroad  from  Columbia, 
Aspen  Hill,  and  Pulaski,  Tenn.,  to  New  Orleans,  La.,  during  the 
period  from  November  30,  1917,  to  June  7,  1918,  was  unjust  and 
unreasonable,  in  violation  of  section  1  of  the  act  to  regulate  commerce 
and  section  10  of  the  federal  control  act;  also  that  it  was  unduly 
prejudicial  under  section  3  and  in  violation  of  section  4  of  the  act  to 
regulate  commerce  in  that  it  exceeded  the  rate  of  15  cents  per  100 
pounds  contemporaneously  maintained  from  more  distant  points  on 
the  Louisville  &  Nashville  Railroad's  Nashville,  Florence  &  Shef- 
field division,  hereinafter  referred  to  as  the  Sheffield  division,  to  New 
Orleans.  Reparation  only  is  sought.  Rates  are  stated  herein  in 
cents  per  100  pounds  and  are  those  in  effect  prior  to  June  25,  1918, 
on  which  date  they  were  increased  pursuant  to  Greneral  Order  No.  28, 
issued  by  the  Director  General  of  Railroads.    A  proposed  report  by 
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the  examiner  was  served  on  the  parties.  Exceptions  and  brief  in 
support  thereof  were  filed  by  complainant  and  the  parties  were  sub- 
sequently licard  on  argument. 

Columbia  is  on  the  Nashville  &  Decatur  division  of  the  main  line 
of  the  Louisville  &  Nashville  Bailroad,  577  miles  north  of  New 
Orleans.  Aspen  Hill  and  Pulaski  are  also  on  that  division  a  short 
distance  south  of  Columbia  and  take  the  same  rates  as  Columbia  on 
traffic  to  New  Orleans.  The  Sheffield  division  extends  88  miles  in 
a  southwesterly  direction  from  Columbia  to  Tuscumbia,  Tenn.,  and 
traffic  by  way  of  the  Louisville  &  Nashville  Railroad  from  points 
on  this  division  to  New  Orleans  must  move  through  Columbia. 

The  15-cent  rate,  in  effect  at  the  time  the  shipments  moved,  from 
Mount  Pleasant,  Term.,  and  other  points  on  the  Sheffield  division 
more  distant  from  New  Orleans  than  is  Columbia  had  its  origin 
in  an  emergency  which  existed  in  1896.  In  November,  1896,  upon 
the  representations  of  shippers  that  there  was  an  immense  crop  of 
com  for  which  there  was  no  market  in  Tennessee,  the  defendant 
carrier  established  an  emergency  commodity  rate  of  15  cents  to 
New  Orleans  from  Columbia  and  other  points  on  the  Nashville  & 
Decatur  division.  This  rate,  which  was  also  made  applicable  from 
points  on  the  Sheffield  division,  although  no  request  had  been  made 
for  its  establishment  from  those  points,  expired  by  limitation  in  the 
tariff  on  December  31,  1896. 

In  January,  1897,  following  the  expiration  of  the  15-cent  rate,  the 
20-cent  commodity  rate  here  assailed  was  established  from  the  Nash- 
ville &  Decatur  division  points  to  New  Orleans,  and  was  continued 
in  force  until  June  25, 1918.  .  Upon  the  expiration  of  the  15-cent  rate 
no  commodity  rate  was  published  from  Sheffield  division  points  to 
New  Orleans,  but  on  August  20, 1901,  nearly  five  years  later,  through 
error  in  tariff  compilation  the  15-cent  rate  was  reestablished  from 
points  on  the  Sheffield  division.  It  remained  ii)  effect  nearly  seven- 
teen years  until  June  25,  1918,  apparently  without  having  moved 
any  considerable  traffic,  and  without  having  been  brought  to  the 
notice  of  defendants  until  after  the  movement  of  some  of  the  ship- 
ments in  question  when  defendants'  attention  was  called  to  the  rate 
situation  by  complainant.  The  reestablishment  of  the  15-cent  rate 
from  the  Sheffield  division  points  resulted  in  an  adjustment  of  rates 
in  contravention  of  the  long-and-short-haul  provision  of  the  fourth 
section,  but  at  the  time  the  shipments  moved  this  situation  was  pro- 
tected by  an  appropriate  fourth  section  application.  This  applica- 
tion was  assigned  for  hearing  with  the  complaint.  The  fourth 
section  departures  were  eliminated  on  June  25,  1918,  as  a  result  of 
increases  made  pursuant  to  General  Order  No.  28,  which  provided 
for  the  cancellation  of  the  commodity  rates  on  com  and  the  applica- 
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tion  of  wheat  rates  in  lieu  thereof,  the  rate  on  wheat  to  New  Orleans 
from  Sheffield  division  points  being  higher  than  from  points  on  the 
Nashville  &  Decatur  division.  Defendants  offered  no  justification 
as  to  any  fourth  section  departures  that  might  by  any  possibility 
exist  in  the  said  adjustment. 

While  the  complaint  alleges  unreasonableness  per  se^  the  claim  for 
reparation  relates  solely  to  shipments  which  moved  prior  to  June  25, 
1918,  when  the  fourth  section  departures  existed.  The  fourth  sec- 
tion of  the  act,  as  amended  June  18,  1910,  contains  the  following 
proviso : 

That  no  rates  or  charges  lawfuUy  existing  at  the  time  of  the  passage  of  thla 
amendatory  Act  shall  be  required  to  be  changed  by  reason  of  the  provisions 
of  this  section  prior  to  the  expiration  of  six  months  after  the  passage  of  this 
Act,  nor  in  any  case  where  application  shall  have  been  filed  before  the  CJom- 
mission,  in  accordance  with  the  provisions  of  this  section,  until  a  determination 
of  sucli  application  by  the  Commission. 

Complainant  contends  that  the  maintenance  of  the  higher  rate 
from  Columbia  and  the  other  points  of  origin  than  from  points  on 
the  Sheffield  division  was  not  lawful  at  the  time  of  the  passage  of  the 
amended  fourth  section  and  that,  therefore,  the  defendant  carrier 
could  not  protect  such  an  adjustment  by  the  application  filed  with  us. 
We  find  no  merit  in  this  contention.  The  higher  rate  from  the  inter- 
mediate points  was  the  lawfully  published  rate  notwithstanding  the 
fact  that  through  inadvertence  a  lower  rate  was  maintained  from 
the  farther  distant  points.  Where  a  departure  from  the  requirements 
of  the  long-and-short-haul  provisions  of  the  fourth  section  of  the 
act  exists  it  is  well  settled  that  whether  the  higher  rate  from  the 
intermediate  point  is  protected  by  an  appropriate  fourth  section  ap- 
plication filed  with  us  or  whether  it  is  unprotected,  in  order  to  sup- 
port an  award  of  reparation  the  complainant  must  show  that  the 
higher  rate  charged  from  the  intermediate  point  and  paid  and  Ibome 
by  complainant  was  unreasonable  or  that  it  was  damaged  as  a  re- 
sult of  a  violation  of  section  3.  Appalachia  Lumber  Co.  v.  L.  cfe  N. 
R.  R.  Co.,  25  I.  C.  C,  193 ;  Iten  Biscuit  Co.  v.  C,  B.  cfe  Q.  R.  R.  Co., 
50  I.  C.  C,  724;  53  I.  C.  C,  729. 

In  support  of  the  allegation  that  the  rate  charged  was  unrea- 
sonable, complainant  cites  lower  rates  on  corn,  in  carloads,  contem- 
poraneously in  effect  for  greater  distances  from  Louisville  &  Nash- 
ville stations  in  tiorthern  Illinois  and  Indiana  to  New  Orleans.  De- 
fendants urge  that  the  rates  cited  were  influenced  by  competitive 
conditions  which  did  not  control  in  naming  rates  from  Columbia 
and  other  points  south  of  the  Ohio  River  to  New  Orleans,  and  did 
not  constitute  a  normal  or  reasonable  per  se  basis  of  rates.  They 
show  that  the  rates  cited  and  the  rate  charged  on  the  shipments 
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were  lower,  distance  considered,  than  the  general  level  of  rates  to 
large  grain-consuming  markets  in  the  southeast.  They  cite,  among 
others,  rates  from  Columbia  on  corn,  in  carloads,  in  effect  prior  to 
June  25,  1918,  of  18  cents  to  Birmingham,  Ala.,  160  miles;  23  cents 
to  Columbus,  Ga.,  317  miles;  and  to  Macon,  Ga.,  414  miles;  also 
rates  from  Louisville,  Ky.,  of  23  cents  to  Birmingham,  392  miles,  and 
21  cents  to  Chattanooga,  Tenn.,  315  miles. 

Complainant  also  contends  that  he  was  damaged  under  section  8 
by  reason  of  the  lower  rate  of  15  cents  enjoyed  by  his  competitor  at 
Mount  Pleasant,  11  miles  southwest  of  Columbia.  Mount  Pleasant 
is  the  principal  point  on  the  Sheffield  division  from  which  shelled 
corn  is  shipped,  as  the  only  sheller  on  that  division  is  located  at  that 
point.  The  corn  from  Mount  Pleasant  is  of  the  same  general  quality 
as  that  shipped  by  complainant,  as  both  Mount  Pleasant  and  Colum- 
bia draw  their  corn  from  the  same  general  territory.  Supply  and 
demand  fixed  the  price  of  shelled  corn  at  New  Orleans,  com  from 
all  markets  being  sold  f.  o.  b.  New  Orleans.  While  complainant  as- 
serted that  he  was  "  practically  driven  out  of  the  New  Orleans  mar- 
ket" as  a  result  of  his  Mount  Pleasant  competitor's  lower  rate,  he 
admitted  on  cross-examination  that  the  lower  rate  from  Mount 
Pleasant  did  not  prevent  him  from  selling  his  com  in  New  Orleans 
at  the  market  price.  Complainant  is  the  largest  shipper  of  shelled 
corn  in  that  section,  handles  more  corn  that  any  shipper  on  the  Shef- 
field division,  and  actually  draws  some  of  his  corn  from  Mount 
Pleasant  at  a  local  rate  of  6  cents  to  Columbia.  He  testified  that 
the  natural  grain  market  for  corn  from  Columbia  and  these  other 
Tennessee  points  was  the  southeast,  i.  e.^  Georgia,  Alabama,  Florida, 
Mississippi,  Louisiana,  and  the  Carolinas,  to  which  territory  he  en- 
joyed lower  rates  than  his  Mount  Pleasant  competitor;  that  his 
"  shipments  to  New  Orleans  were  practically  all  surplus  shipments;" 
and  "that  New  Orleans  was  simply  used  by  him  as  an  outlet  for 
surplus  shipments." 

Complainant  urges  that  his  profit  would  have  been  greater  on 
the  shipments  in  question  if  he  had  enjoyed  a  rate  of  15  cents,  but 
in  order  to  support  an  award  of  reparation  under  section  3  a  com- 
plainant must  show  that  the  loss  of  profit  or  other  damage  claimed 
was  dire.tly  and  solely  due  to  the  lower  rate  enjoyed  by  his  com- 
petitor. Complainant  cites  cases,  including  Mehius  c&  Drescher  Co. 
V.  Centra?  California  Traction  Co.^  42  I.  C.  C,  599,  in  which  we  have 
awarded  reparation  on  account  of  undue  prejudice  where  it  ap- 
peared that  the  complainant  was  damaged  solely  because  its  freight 
rates  exceeded  the  rates  contemporaneously  paid  by  its  competitors 
and  that  its  competitors  controlled  the  selling  price  of  the  com- 
modity shipped.    But  in  the  instant  case  it  does  not  appear  that 
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complainant's  competitor  at  Mount  Pleasant,  who  during  the  year 
July  1,  1917,  to  July  1,  1918,  shipped  but  15  cars  of  com  to  New 
Orleans,*  fixed  the  price  of  com  at  New  Orleans  or  in  any  way  con- 
trolled the  market  at  that  place,  thus  compelling  complainant  to 
meet  his  price.  In  fact,  complainant  encountered  competition  at 
New  Orleans  with  shelled  com  from  Memphis,  Tenn.,  at  a  rate  of  9 
cents,  and  would  have  received  the  same  price  for  his  com  at  New 
Orleans  had  the  rate  from  Mount  Pleasant  been  the  same  as  or  higher 
than  the  rate  from  Columbia,  Aspen  Hill,  and  Pulaski.  The  fact 
that  a  competitor  may  have  made  or  have  had  an  opportunity  to 
make  a  larger  margin  of  profit  by  a  rate  less  than  a  maximum  reason- 
able rate  is  no  proof  that  his  competitor's  rate  caused  complainant 
damage  for  which  he  is  entitled  to  reparation. 

We  find  that  the  rate  assailed  is  not  shown  to  have  been  un- 
reasonable and  that  complainant  is  not  shown  to  have  been  damaged 
by  the  undue  prejudice  alleged. 

Orders  dismissing  the  complaint  and  denying  fourth  section  relief 
will  be  entered, 
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No.  10G53. 
HELENA  TRAFFIC  BUREAU  ET  AL. 

V. 

DIRECTOR   GENERAL,  CHICAGO,   ROCK   ISLAND   & 
PACIFIC  RAILWAY  COxMPANY,  ET    AI^. 


Submitted  November  27,  19W.    Decided  December  18,  1919. 


Rates  on  horses  and  mules,  in  carloads,  from  Springfield  and  Lockwood,  Mo., 
and  Belleville,  Kans.,  to  Helena,  Ark.,  found  to  have  been  and  to  be  un- 
reasonable.   Reparation  awarded  and  reasonable  rates  prescribed. 

M.  W,  Martin  for  complainants. 
C.  C.  P.  Raiisch  for  defendants. 

Report  of  the  Commission. 

Division  2,  Commissioners  Clark,  Daniels,  and  Woolley. 
Clark,  Commissioner: 

By  complaint,  seasonably  filed,  on  behalf  of  M.  D.  Prewitt  and 
Zollie  Brush,  who  operate  livery,  feed,  and  sales  stables  in  Helena, 
Ark.,  it  is  alleged  that  the  charges  collected  by  defendants  for  the 
transportation  over  their  lines  of  horses  and  mules,  in  carloads, 
from  Springfield  and  Lockwood,  Mo.,  and  Belleville,  Kans.,  to 
Helena  between  October,  1916,  and  February,  1917,  were  unjust  and 
unreasonable  in  violation  of  the  act  to  regulate  commerce  and  that 
the  present  rates  are  in  violation  of  the  federal  control  act.  Com- 
plainants ask  reparation  and  the  establishment,  via  the  route  of 
movement,  of  reasonable  rates  for  the  future.  Rates  herein  shown 
applied  or  apply  on  cars  ranging  from  29  feet  to  36  feet  6  inches  in 
length,  inside  measurement.  The  rates  for  cars  of  greater  lengths 
were  and  are  proportionately  higher  and  their  relationship  to  the 
rates  per  standard  car  is  not  attacked.  Rates  are  per  car  unless 
otherwise  stated. 

The  shipments  moved  as  routed  by  complainants,  eight  from  Lock- 
wood  and  seven  from  Springfield  over  the  St.  Louis-San  Francisco 
Railroad  to  Nettleton,  Ark.,  thence  Missouri  Pacific  Railroad  to 
Helena,  Ark.,  three  from  Belleville  over  the  Chicago,  Rock  Island 
&  Pacific  Railway  to  Kansas  City,  the  St.  Louis-San  Francisco  to 
Nettleton,  thence  Missouri  Pacific  to  Helena.  There  were  and  are 
no  applicable  joint  rates  via  these  routes.    The  components  of  the 
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combination  rates  legally  applicable  were,  Springfield  to  Nettleton 
$47;  I^ckwood  to  Nettleton  $51 ;  Belleville  to  Kansas  City  $40;  Kan- 
sas City  to  Nettleton  $66;  Nettleton  to  Helena  28  cents  per  100 
pounds.  Charges  were  ultimately  collected  approximately  on  the 
basis  of  these  rates,  there  being  small  undercharges  or  overcharges 
on  various  shipments. 

Complainants  contend  that  the  rates  charged  were  unreasonable 
to  the  extent  that  they  exceeded  $70  from  Springfield  and  Lockwood 
and  $110  from  Belleville,  erroneously  quoted  by  defendants'  agent 
at  Helena  before  the  shipments  moved  and  contemporaneously  in 
effect  from  Springfield  via  the  Missouri  Pacific  direct,  or  via  the 
St.  Louis-San  Francisco  to  Memphis,  Tenn.,  thence  Yazoo  &  Missis- 
sippi Valley  Railroad;  from  Lockwood  via  the  latter  route;  and 
from  Belleville  via  the  Chicago,  Bock  Island  &  Pacific  to  Kansas 
(]ity,  thence  Missouri  Pacific  direct,  or  Frisco  to  Memphis  and  Yazoo 
&  Mississippi  Valley  beyond.  The  rate  from  Belleville  was  based 
on  $40  to  Kansas  City  and  $70  beyond.  Pursuant  to  General  Order 
No.  28  of  the  Director  General  of  Railroads  the  rate  of  $70  from 
Springfield,  Ix)ckwood,  and  Kansas  City  to  Helena  by  way  of  Mem- 
phis was  increased  on  June  25,  1918,  to  $85,  the  present  rate. 

The  rates  charged  yielded  in  average  23.6  cents,  33.4  cents,  and  36.6 
cents  per  car-mile  from  Belleville,  lockwood,  and  Springfield,  re- 
spectively. The  average  earnings  on  basis  of  the  rates  claimed  would 
have  been  about  16.5  cents,  24  cents,  and  21  cents  per  car-mile, 
respectively.  The  evidence  offered  in  complainants'  behalf  shows 
that  the  present  rate  of  $85  from  Springfield  and  Lockwood  is  sub- 
stantially higher,  distances  considered,  than  the  intrastate  rates 
maintained  by  defendants  betw^een  points  in  Arkansas,  the  interstate 
rates  of  the  St.  Louis-San  Francisco  between  points  in  Kansas  and 
Missouri,  on  the  one  hand,  and  points  in  Arkansas  and  Oklahoma, 
on  the  other,  or  the  rates  from  St.  Louis,  Mo.,  to  Helena  and  Mem- 
phis. 

The  route  through  Nettleton  is  26  miles  shorter  than  that  through 
Memphis,  obviates  crossing  the  Mississippi  River  by  bridge  at  Mem- 
phis and  by  car  ferry  at  Helena,  and  affords  quicker  and  more  satis- 
factory service.  On  behalf  of  defendants  Missouri  Pacific  and  St. 
Louis-San  Francisco  it  is  conceded  that  the  route  through  Nettleton 
was  and  is  a  reasonable  and  proper  route,  and  willingness  was  ex- 
fjressed  to  establish  joint  rates  applicable  thereto  on  the  same  basis 
as  that  now  in  effect  over  other  rontes. 

It  is  well  settled  that  the  misquotation  of  a  rate  or  the  fact  of  there 
being  a  lower  rate  over  other  available  routes  affords  no  basis  for  an 
award  of  reparation.  But,  upon  the  facts  of  record,  it  appears,  and 
we  so  find,  that  the  rates  applicable  from  Springfield  and  Lockwood, 
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and  from  Kansas  City  on  shipments  originating  at  Belleville,  were 
and  that  the  present  rates  are,  and  for  the  future  will  be,  unreasonable 
to  the  extent  that  they  exceeded  or  may  exceed  the  rates  contem- 
poraneously applicable  on  horses  and  mules,  in  carloads,  from  Spring- 
field and  Lockwood,  and  from  Kansas  City  on  shipments  originating 
at  Belleville,  to  Helena  via  the  Missouri  Pacific  Bailroad  direct  from 
Springfield  and  Kansas  City  or  via  the  St.  Louis-San  Francisco  Rail- 
road from  Springfield,  Lockwood,  and  Kansas  City  to  Memphis  and 
the  Yazoo  &  Mississippi  Valley  Sailroad  beyond.  We  further  find 
that  complainants  made  the  shipments  as  described  and  paid  and 
bore  the  charges  thereon ;  that  they  have  been  damaged  to  the  extent 
that  the  charges  paid  exceeded  those  that  would  have  accrued  on  the 
basis  herein  found  reasonable ;  and  that  they  are  entitled  to  reparation, 
with  interest.  The  exact  amount  of  reparation  due  can  not  be  de- 
termined on  this  record  and  complainants  should  prepare  statements 
showing  the  details  of  the  shipments  in  accordance  with  rule  V  of 
the  Rules  of  Practice.  Upon  receipt  of  statements  so  prepared  and 
verified,  we  will  consider  the  entry  of  an  order  awarding  reparation. 
An  appropriate  order  will  be  entered. 

56I.G.G. 


DIAMOND  ALKALI  GO.  V.  DIREGTOB  QBK£BAL.  711 


No.  10431. 

DIAMOND  ALKALI  COMPANY 

V. 

DIRECTOR  GENERAL,  BUFFALO,  ROCHESTER  &  PITTS- 
BURGH RAILWAY  COMPANY,  ET  AL. 


Submitted  October  17,  1919.    Decided  December  11,  1919. 


Rates  legally  applicable  on  coal  from  Ck)wan,  Pa.,  to  Alkali,  Ohio,  found  to 
liave  been  unreasonable  prior  to  March  27,  1917.    Undercharges  waived. 

Ck)niplaint  dismissed. 

Nuel  D,  Belnap^  William  W.  Collin^  jr.^  John,  S.  Burchmare^  and 
Luther  M.  Walter  for  complainant. 

Havens^  Mann^  Strang  cfe  Whipple  and  William  AiMwarth  Parker 
for  Director  General,  Buffalo,  Rochester  &  Pittsburgh  Railway  Com- 
pany, and  Baltimore  &  Ohio  Railroad  Company. 

Frank  Van  Slyck  for  the  Fairport,  Painesville  &  Eastern  Railroad 
Company. 

Report  of  the  Commissiok. 

Division  1,  Commissioners  Meter,  Daniels,  and  Eastman. 
Meyer,  Commissioner: 

Complainant  is  engaged  in  the  manufacture  of  soda  asli,  caustic 
soda,  and  other  soda  products,  at  Alkali,  Ohio,  a  point  on  the  Fair- 
port,  Painesville  &  Eastern  Railroad.  During  the  period  from 
January,  1917,  to  December,  1918,  numerous  carload  shipments  of 
coal  from  Cowan,  Pa.,  were  received  by  complainant  at  Alkali  on 
which  it  paid  rates  that  are  alleged  to  have  been  and  to  be  unreason- 
able, unjustly  discriminatory,  unduly  prejudicial,  and  in  violation 
of  the  fourth  section  of  the  act  to  regulate  commerce.  Reparation 
in  the  sum  of  $10,000  is  sought  and  the  Commission  was  asked  to 
prescribe  reasonable  and  nonprejudicial  rates  for  the  future. 

A  proposed  report  was  prepared  by  the  examiner  and  served  upon 
the  parties.  The  complainant  filed  exceptions  to  tiie  examiner's 
conclusion  that  the  rates  assailed  were  not  shown  to  have  been  un- 
reasonable. The  allegations  of  unjust  discrimination  and  undue 
prejudice  under  sections  2,  3,  and  4  of  the  act,  and  the  prayer  for 
rates  for  the  future,  were  not  stressed  upon  argument,  and  as  com- 
plainant is  primarily  intei*ested  in  reparation  there  remains  for 
consideration  only  the  claim  for  repai*ation  under  section  1. 
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In  Diamond  Alkali  Co,  v.  F.,  P.  d-  E,  R,  R.  Co,.  53  I.  C.  C,  549,  in 
which  the  order  was  served  after  the  service  of  the  proposed  report 
in  this  case,  we  found  that  the  Fairport,  Painesville  &  Eastern  is  a 
common  carrier;  and  that  from  August  15,  1916,  the  rates  on  ship- 
ments of  coal  and  other  commodities  between  complainant's  plant  at 
Alkali  and  points  in  other  states  had  been,  w^ere,  and  for  the  future 
would  be,  unjust  and  unreasonable  and  unduly  prejudicial  to  the 
extent  that  they  exceeded  or  might  exceed  the  rates  contemporane- 
ously applicable  on  like  traffic  between  Painesville  or  Fairport, 
Ohio,  and  such  points,  and  awarded  reparation. 

The  award  m  that  case  covers  and  includes  the  shipments  upon 
which  reparation  is  claimed  here.  Therefore  we  shall  assume  that 
reparation  upon  these  shipments  will  be  paid  under  the  order  in 
the  above  case  to  the  extent  of  10  cents  per  net  ton,  and  consider  the 
rates  on  coal  from  Cowan  to  Painesville,  Fairport,  or  Fairport  Har- 
bor as  having  been  applicable  also  to  Alkali. 

Cowan  is  on  the  Buffalo,  Rochester  &  Pittsburgh  Railway,  20.4 
miles  east  of  Butler,  Pa.  Prior  to  March  27,  1917,  the  shipments 
moved  over  the  rails  of  the  initial  carrier  to  Butler;  Baltimore  & 
Ohio  Railroad  to  a  point  of  interchange  with  the  Fairport,  Paines- 
ville &  Eastern  2  miles  north  of  Painesville;  and  over  the  latter  line 
1.4  miles  to  Alkali.  Since  that  date  the  initial  carrier  has  hauled 
the  shipments  between  Butler  and  New  Castle  Junction  over  the 
rails  of  the  Baltimore  &  Ohio  under  trackage  agreement.  The  dis- 
tance from  Cowan  to  Alkali  is  141.2  miles.  All  rates  are  hereinafter 
stated  in  amounts  per  net  ton. 

At  the  time  the  first  shipments  moved  and  until  March  27,  1917, 
no  joint  rate  was  published,  the  charges  thereon  up  to  Painesville 
being  assessed  at  a  combination  rate  of  95  cents,  25  cents  to  Butler 
and  70  cents  from  Butler  to  Painesville.  The  25-cent  factor  from 
Cowan  to  Butler  was  not  on  file  with  this  Commission,  but  was  pub- 
lished as  a  local  rate  of  the  Buffalo.  Rochester  &  Pittsburgh  on  coal 
from  mines  at  Cowan.  The  correct  rate  prior  to  the  above  date  was 
$1.40,  composed  of  a  distance  scale  rate  of  70  cents  from  Cfowan  to 
Butler  and  70  cents  to  Painesville.  Apparently  such  shipments  were 
undercharged. 

On  March  27,  1917,  a  joint  interstate  rate  of  95  cents  was  pub- 
lished from  Cowan  to  Painesville  and  Fairport  Harbor  which  re- 
mained in  force  until  July  1,  1917,  at  which  time  it  was  increased 
to  $1.10,  and  again  increased  to  $1.40  on  June  25,  1918,  pursuant  to 
authority  in  the  Director  General's  Order  No.  28.  On  and  since 
March  27,  1917,  the  charges  up  to  Painesville  appear  to  have  been 
correctly  assessed  at  the  joint  rates.    The  Fairport,  Painesville  & 
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Eastern's  local  charge  of  10  cents  above  mentioned  was  collected 
upon  all  the  shipments,  in  addition  to  the  charges  to  Painesville. 

Coal  rates  from  Cowan  to  Cleveland,  Ohio,  have  been  generally  on 
the  basis  of  Pittsburgh  rates.  Rates  to  Fairport  Harbor  and  Paines- 
ville have  been  adjusted  with  reference  to  rates  to  Cleveland  and 
otlier  Lake  Erie  ports.  Complainant  contends  that  the  rate  associa- 
tion of  Cowan  with  Pittsburgh  is  illogical  from  a  geographical  stand- 
point, inasmuch  as  Cowan  is  on  the  extreme,  limit  nearest  to  destina- 
tion of  a  very  large  group,  and  furthermore  because  coal  produced  at 
that  point  is  of  a  lower  grade  than  that  of  the  Pittsburgh  district.  It 
is  said  that  the  coal  constituting  complainant's  shipments  more  nearly 
approaches  the  quality  of  coal  originating  in  the  so-called  Bruin 
group,  including  Bruin,  Petrolia,  Karns,  Chicora,  Chewton,  Kock 
Point,  Evans  City,  and  Buhls,  Pa.  Bruin  is  23  miles  north  of  Butler 
on  the  Baltimore  &  Ohio.  Traffic  therefrom  to  Painesville  would 
move  through  Butler  and  thence  to  destination  over  the  same  route 
as  do  shipments  from  Cowan,  except  that  the  entire  haul  is  via  the 
Baltimore  &  Ohio.  The  total  distances  from  Cowan  and  Bruin  to 
Painesville  are  137.8  miles  and  140  miles,  respectively.  During  the 
periods  when  joint  rates  from  Cowan  to  Painesville  were  95  cents  and 
$1.10,  respectively,  the  corresponding  rates  from  Bruin  were  70 
cents  and  85  cents.  The  present  rate  from  Cowan  is  $1.40;  from 
Bruin,  $1.15. 

Complainant  contends  that  its  shipments  from  Cowan  are  entitled 
to  rates  no  greater  than  from  Bruin  as  the  total  distance  from 
Cowan  is  less,  and  with  the  exception  of  a  23-mile  haul  to  Butler, 
the  transportation  service  is  the  same  as  on  traffic  from  Bruin; 
that  on  local  shipments  to  Butler  the  rate  from  Bruin  was 
greater  than  from  Cowan,  tending  to  show  that  the  diflference  in 
transportation  conditions  is  favorable  to  Cowan.  Testimony  was 
submitted  by  complainant  to  demonstrate  that  the  unfiled  local  rates 
in  effect  during  the  several  periods  from  Cowan  to  Butler  and  New 
Castle  Junction  were  reasonable  and  normal  rates,  in  opposition  to 
defendants'  contention  that  those  rates  were  subnormal  and  estab- 
lished to  meet  competition. 

Defendants  assert  that  rates  from  points  in  the  Pittsburgh  district 
are  normally  made  the  same  to  Fairport  Harbor  as  to  Cleveland, 
Ohio,  in  order  to  place  coal  at  Fairport  Harbor  at  rates  no  greater 
than  maintained  by  other  lines  to  Cleveland  from  the  same  pro- 
ducing territories.  The  Fairport  Harbor  rates  apply  to  Paines- 
ville. In  establishing  rates  to  Fairport  Harbor,  Cowan  was  given  a 
lower  rate  because  of  the  existence  of  the  combination  rates  on 
Butler,  defendants  observing  the  measure  of  the  unfiled  local  rate 

to   Butler   and  the  local  rate  thence  to   Fairport  Harbor.     With 
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respect  to  traffic  to  Cleveland  and  other  points  west  the  rates  to 
Fairport  Harbor  and  Cleveland  were  and  are  as  follows : 


Via  New  Castle  Jimc- 
tion,  from— 


Cowan 

Dayton . . 
Summit.. 
Yatesboro 


To  Fairport  Harbor. 


Miles. 


141 
1«2 
164 
165 


In  effect- 


Mar.  27, 

1917,  to 

June  30, 

1917. 


$3.95 
1.05 
1.05 
1.05 


July  1, 

1917,  to 

Jim  *  24, 

1918. 


SI.  10 
1.20 
1.20 
1.20 


June  25, 

1918,  to 

date. 


$1.40 
1.50 
1.50 
1.50 


To  Cleveland. 


Miles. 


149 
171 
173 
174 


In  effect — 


Mar.  27, 

1917,  to 

Sept.  8, 

1917. 


$1.00 
1.00 
1.00 
1.00 


Sept.  10, 

1917,  to 

June  24, 

1918. 


fl.15 
1.15 
1.15 
1.15 


June  25, 

1918.  to 

Aug.  15, 

1919. 


fl.50 
1.50 
1.50 
1.50 


It  will  be  observed  that  while  rates  from  Dayton.  Summit,  and 
Yatesboro,  points  on  the  same  line  as  Cowan,  were  5  cents  greater  to 
Fairport  Harbor  than  to  Cleveland  prior  to  June  25,  1918,  the  rate 
from  Cowan  to  Fairport  Harbor  was  5  cents  less.  On  that  date  the 
rates  from  Dayton,  Summit,  and  Yatesboro  were  made  the  same  to 
both  points  while  the  Cowan  rate  to  Fairport  Harbor  became  10 
cents  lower  than  the  rate  to  Cleveland. 

The  average  distance  from  the  group  in  which  Bruin  is  located  is 
118  miles  to  Fairport  Harbor.  Bruin  is  the  most  remote  coal- 
producing  point  in  this  group,  being  142  miles  distant.  Defendants 
state  that  the  rates  from  this  group  were  established  with  refei*ence 
to  rates  from  competitive  mines  on  other  lines  in  the  same  rate 
group  to  Lake  Erie  ports.  The  route  of  the  Baltimore  &  Ohio  to 
the  lake  from  this  territory  is  longer  than  those  of  the  Pennsylvania 
lines  and  the  Bessemer  &  Lake  Erie.  The  average  distance  to  Cleve- 
land via  the  Pennsylvania  lines  is  105  miles,  to  Ashtabula  98  miles; 
over  the  Bessemer  &  Lake  Erie  to  Ashtabula  the  average  distance  is 
94  miles.  Defendants  contend  that  the  rates  from  Cowan  to  Fairport 
Harbor  and  Painesville  are  not  fairly  comparable  with  the  Bruin 
rate,  which  was  originally  established  under  the  pressure  of  compe- 
tition. The  present  rate  from  Cowan  to  Painesville  of  $1.40  repre- 
sents an  increase  of  15  cents  over  the  original  joint  rate  of  95  cents 
pursuant  to  authority  granted  in  The  Fifteen  Per  Cent  Casey  45  L 
C.  C,  303,  and  a  further  increase  of  30  cents  per  net  ton  under 
authority  of  General  Order  No.  28. 

We  find  that  of  the  rates  assailed  those  in  effect  from  Cowan  to 
Painesville  or  Fairport,  prior  to  March  27,  1917,  were  unjust  and 
unreasonable  to  the  extent  that  they  exceeded  the  subsequently  es- 
tablished rate  of  95  cents  per  net  ton,  but  those  since  that  date  an 
not  shown  to  have  been  or  to  be  unreasonable.  The  defendants  are 
authorized  to  waive  the  undercharges,  and  an  order  dismissing  the 
complaint  will  be  entered. 
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No.  10196. 

WALTER  A.  ZELNICKER  SUPPLY  COMPANY 

V. 

MISSOURI  PACIFIC  RAILROAD  CORPORATION  IN 

ILLINOIS  ET  AL. 


Submitted  May  12,  1919,    Decided  December  17,  1919. 


Two  carloads  of  rails  and  fastenings  from  BanliS,  Ark.,  to  East  St.  Louis,  III., 
found  not  to  have  been  misrouted ;  cbarges  thereon  not  shown  to  have  been 
unreasonable  or  otherwise  unlawful.     Ck)ni plaint  dismissed. 

John  D,  Fidler  for  complainant. 
James  M,  Chancy  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Clark,  Hall,  and  Eastman. 
By  Division  3: 

Complainant  is  a  corporation  engaged  in  manufacturing,  buying, 
and  selling  rails,  equipment,  and  miscellaneous  supplies  at  St.  Louis. 
Mo.  By  complaint  filed  May  6,  1918,  and  later  amended,  it  alleges 
that  the  rates  charged  on  two  carloads  of  old  rails  and  fastenings, 
shipped  May  26, 1917,  from  Banks,  Ark.,  to  East  St.  Louis,  111.,  were 
unreasonable  and  in  violation  of  the  long-and-short-haul  clause  of  the 
fourth  section  of  the  act  to  regulate  commerce.  Reparation  only  is 
asked.  The  Director  General  of  Railroads  is  not  a  party  defendant. 
Rates  will  be  stated  in  cents  per  100  pounds  except  as  otherwise  noted. 

The  shipments  moved  over  the  Warren  &  Ouachita  Valley  Rail- 
way to  Warren,  Ark.,  and  thence  by  the  lines  of  the  Missouri  Pacific 
Railroad  system  to  destination.  One  carload  shipment  weighing 
65,100  pounds,  consisted  of  rails;  the  other,  weighing  93,300  pounds, 
of  rails  and  fastenings.  Charges  on  the  two  shipments  were  collected 
in  the  sum  of  $197.10  and  $286.89,  respectively.  The  rates  legally 
applicable  were  a  fifth-class  rate  of  12  cents  from  Banks  to  Warren, 
and  commodity  rates  of  $3.75  per  long  ton  on  rails  and  $3.75  per  net 
ton  on  fastenings,  straight  or  mixed  carloads,  from  Warren  to  desti- 
nation. The  carload  of  rails  was  overcharged  $10.  The  separate 
weights  of  the  rails  and  fastenings  in  the  other  carload  are  not 
shown  of  record,  and  the  correctness  of  the  charges  on  this  shipment 

can  not  be  verified. 
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The  Warren  &  Ouachita  Valley  Railway  extends  from  Warren  to 
Banks,  a  distance  of  16  miles.  At  Banks  it  connects  with  the  Chi- 
cago, Rock  Island  &  Pacific  Railway,  hereinafter  called  the  Rock 
Island.  This  carrier  at  the  time  of  movement  maintained  joint 
rates  of  $3.75  per  long  ton  on  rails  and  $3.75  per  net  ton  on  fasten- 
ings, straight  or  mixed  carloads,  to  East  St.  Louis  from  points  on 
the  Warren  &  Ouachita  Valley  Railway  from  Warren  up  to  but  not 
including  Banks.  The  Rock  Island  carried  the  latter  point  only  as 
a  local  station  on  its  line,  from  which  it  published  the  same  rates. 
The  Warren  &  Ouachita  Valley  had  in  effect  a  charge  of  $2  per  car 
for  switching  at  Banks  between  industries  located  on  its  line  and 
the  Rock  Island,  absorption  of  which  by  the  latter  road  was  pro- 
vided for  in  its  tariffs,  so  that  if  the  Warren  &  Ouachita  Valley  had 
switched  these  shipments  to  the  Rock  Island  at  Banks  the  latter's 
rates  from  Banks  would  have  been  legally  applicable. 

Complainant  contends  that  the  shipments  were  misrouted.  In 
support  of  this  contention  it  introduced  at  the  original  hearing  an 
aiKdavit  by  a  partner  in  M.  Kaplon  &  Sons,  the  consignor  firm, 
stating  that  at  the  time  of  shipment  he  instructed  the  agent  of  the 
Warren  &  Ouachita  Valley  to  route  the  cars  via  the  Rock  Island  and 
the  St.  Louis  &  San  Francisco  Railway,  but  that  said  agent  would 
not  accept  the  shipments  via  such  route,  and  issued  instead  bills  of 
lading  routing  the  shipments  via  Warren  and  the  St.  Louis,  Iron 
Mountain  &  Southern  Railway.  Copiesof  the  bills  of  lading  show,  in 
the  space  provided  for  routing,  "  %  Sou."  This  affidavit  was  after- 
ward challenged  by  the  Warren  &  Ouachita  Valley,  which  was  not 
represented  at  the  hearing,  and  the  case  was  set  for  further  hearing, 
at  which  the  agent  at  Banks  who  acted  there  jointly  for  the  WaiTen 
&  Ouachita  Valley  and  the  Rock  Island,  testified  that  he  had  no 
personal  dealings  with  the  member  of  the  consignor  firm  who  made 
the  affidavit  with  reference  to  these  shipments,  but  that  an  agent  of 
the  consignor  had  instructed  him  to  secure  the  cars  for  these  ship- 
nients  from  either  of  the  above  carriers  and  to  give  the  shipments  to 
the  road  which  furnished  the  cars  first;  that  accordingly  he  had 
placed  orders  for  the  cars  with  both  carriers;  that  they  were  fur- 
nished and  spotted  for  loading  by  the  Warren  &  Ouachita  Valley, 
whereupon  he  canceled  the  order  placed  with  the  Rock  Island;  and 
as  nothing  further  was  said  about  the  routing  at  the  time  this  agent 
called  for  the  bills  of  lading,  he,  in  compliance  with  their  previous 
understanding,  routed  the  shipments  by  way  of  the  Warren  &  Oua- 
chita Valley.  No  further  evidence  was  introduced  by  the  com- 
plainant. An  affidavit  substantially  similar  to  the  one  previously 
referred  to  and  executed  by  the  same  party  was  presented.  We 
find  that  complainant  has  not  established  misrouting. 
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Complainant  concedes  that  the  rates  of  $3.75  per  ton  were  reason- 
able from  Warren  but  insists  that  they  would  also  have  been  reason- 
able to  apply  from  Banks,  and  points  to  the  fact  that  in  connection 
with  the  Eock  Island  the  rates  of  $3.75  per  ton  were  extended  to 
apply  to  all  stations  on  the  Warren  &  Ouachita  Valley  between 
Banks  and  Warren.  Defendants,  on  the  other  hand,  contend  that  the 
rates  of  $3.75  per  ton  were  very  low,  although  they  oflFered  no  evi- 
dence in  support  of  this  contention,  and  insisted  that  the  mere  fact 
that  over  the  competing  route  in  connection  with  the  Rock  Island 
these  rates  were  applied  from  stations  on  the  Warren  &  Ouachita 
Valley  affords  no  basis  for  condemning  the  rates  over  the  route  of 
movement. 

We  find  that  the  rates  assailed  have  not  been  shown  to  have  been 
unreasonable  or  otherwise  unlawful*  The  complaint  will  be  dis- 
missed. 
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No.  5070.' 

COMPTON  COAL  COMPANY  ET  AL. 

V. 

DENVER  &  RIO  GRANDE  RAILJIOAD  COMPANY  ET  AL. 


SubmUted  May  H,  1919.    Decided  Decemlwr  18,  1919. 


Kates  oharge)]  fnr  the  transportntlon  of  coal  In  carloads  from  Castle  Gate, 
Helper,  Price,  and  SimnyslOe,  Utah,  to  Boise,  Nampa,  and  Gaklwell, 
Iduliu.  not  shown  to  liave  been  unreasooable.  GomplalnaQts  not  shown 
to  have  been  damaged  by  tbe  discrlmlDatioD  alleged.    ComplaiDtg  dlmiiBsed. 

G.  M.  Stephen  iot  coniplninants. 

E.  N.  Clark,  J.  G.  McMurry,  George  H.  Smith,  and  John  0.  Moron 
for  defendants.  ^ 

Report  or  the  Cohhission. 
DiMsioN  2,  Commissioners  Clark,  Danieia,  and  Wooixet, 
Bt  Division  2: 

Complainants  in  this  consolidated  proceeding  are  dealers  in  coal 
iind  other  commodities  at  Boise,  Nampa,  and  Caldwell,  Idaho.  B; 
complaints  filed  July  25,  August  5  and  19,  and  September  9,  1912, 
as  amended,  they  allege  that  the  rates  charged  by  defendants  for 
the  transportation  of  numerous  carload  shipments  of  bituminoua 
coal  from  Castle  Gate,  Helper,  Price,  and  Sunnyside,  Utah,  to  Boise, 
Nampa,  and  Caldwell  during  the  two-year  periods  immediately  pre- 
ceding the  Hling  of  the  complaints,  were  unreasonable  and  anjustly 
discriminatory.  Reparation  only  is  asked.  Rates  herein  are  car- 
load rates  in  amounts  per  ton  of  2,000  pounds,  and  are  those  in 
effect  prior  to  June  25,  1918,  on  which  date  they  were  increased  pur- 
suant to  General  Order  No.  28,  issued  by  the  Director  General  of 
Railroads. 

At  the  hearing  complainant  moved  that  the  Director  General  be 
made  a  party  defendant.  He  was  not  a  necessary  party  defendant, 
and  it  is  unnecessary  to  pass  upon  this  motion. 

The  points  of  origin  with  the  exception  of  Sunnyside,  are  situated 
on  the  Denver  &  Rio  Grande  Railroad  between  Mounds  and  Colton, 
Utah,    Sunnyside  is  the  terminus  of  a  branch  line  of  the  Denver  & 

■Tbts  report  also  ?mbrac«a  No.  ROTO  (Bab-No.  1)  CenUal  Lunbtr  Oompaar  •(  al  ■- 
Same:  No.  SOTO  (Sub-No.  2)  Union  Fuel  A  Feed  Company  «>  Suae;  and  No.  SOIV  (Sab- 
No.  a)  stone  Lumber  Compunr  e.  Same. 
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Eio  Grande  extending  from  Mounds.  The  destinations  are  on  the 
Oregon  Short  Line  Railroad.  The  shipments  in  controversy  moved 
over  these  lines  through  Pocatello,  Idaho,  the  average  distance  being 
about  361  miles.  For  some  time  prior  to  December  27,  1911,  the 
rate  on  bituminous  coal  from  Castle  Gate,  Helper,  Price,  and  Sunny- 
side  to  Boise,  Nampa,  and  Caldwell  was  $4.25.  Effective  December 
27,  1911,  the  rate  from  Sunnyside  was  made  $4.35,  or  a  differential 
of  10  cents  over  the  other  points  of  origin.  This  differential  is  still 
maintained  and  is  not  in  issue.  Effective  May  4,  1912,  the  $4.25 
rate  was  reduced  to  $4.  Effective  August  1,  1912,  it  was  again  made 
$4.25,  and  on  August  15,  1912,  was  reduced  to  $3.75.  This  rate  and 
a  rate  of  $3.85  from  Sunnyside  were  established  following  our  de- 
cision in  Consolidated  Fuel  Co,  v.  4.,  T,  &  S.  F,  Ry.  Co,^  24  I.  C.  C, 
213,  and  are  the  rates  upon  the  basis  of  which  reparation  is  asked. 
In  support  of  their  contention  complainants  rely  principally  upon 
our  decision  in  Idaho  Commercial  Clubs  v.  O.  S.  L.  R,  R.  Co.^  18 
I.  C.  C,  562,  and  the  Consolidated  Fuel  Co,  Case^  supra.  In  Idaho 
Commercial  Clubs  v.  O,  S.  L,  R.  R,  Co,^  supra^  the  rate  of  $4  on 
bituminous  coal  from  Rock  Springs,  Kemmerer,  and  Diamondville, 
Wyo.,  to  destinations  in  Idaho,  including  Boise,  Nampa,  and  Cald- 
well, was  attacked.  We  found  that  the  rate  was  unreasonable  to  the 
extent  that  it  exceeded  $3.50.  In  compliance  with  our  order  in  that 
case  the  latter  rate  was  established  on  August  15,  1910,  and  was  in 
effect  during  the  period  when  the  shipments  involved  in  the  instant 
case  moved.  Up  to  the  time  of  the  effective  date  of  the  order  in 
the  case  last  cited,  rates  from  the  Wyoming  and  Utah  coal  fields  to 
Boise,  Nampa,  Caldwell,  and  certain  other  Idaho  destinations  were 
constructed  on  the  basis  of  a  25-cent  differential  against  the  Utah 
fields,  but  when  the  defendants  complied  with  our  order  therein  the 
rates  on  coal  from  Utah  remained  unchanged,  with  the  result  that 
the  25-cent  differential  previously  existing  was  increased.  In  the 
Consolidated  Fuel  Co,  Case^  supra,  we  considered  the  relation  of 
rates  on  coal  between  mines  in  Utah  and  mines  in  the  Rock  Springs 
field  in  Wyoming  to  consuming  markets  on  the  Oregon  Short  Line 
and  its  connections  in  Idaho,  Montana,  Washington,  and  Oregon, 
and  found  that — 

the  present  differentials  against  the  Utah  district  where  they  exceed  25  cents 
a  ton  result  in  rates  that  are  unduly  discriminatory,  and  that  a  differential 
of  not  exceeding  25  cents  a  ton  against  Utah  coal  will  fix  a  reasonable  relation 
of  rates  as  between  the  Utah  and  Rock  Springs  fields  to  all  points  in  the  terri- 
tory in  question  reached  through  Pocatello. 

In  that  case  no  reparation  was  asked  or  awarded.  As  hereinbefore 
shown,  on  August  15,  1912,  the  defendants  complied  with  our  order 
therein  by  reducing  the  rate  from  the  Utah  mines. 
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Complainants'  contention  that  our  conclusions  in  the  cases  cited 
constitute  a  basis  for  a  finding  that  the  rates  assailed  in  the  instant 
case  were  unreasonable  is  not  warranted  by  the  reports  in  these  cases. 

In  further  support  of  their  contention  that  the  rates  complained 
of  were  unreasonable  the  complainants  submit  comparisons  of  rates 
on  coal  ranging  from  $2.45  to  $3.7o  between  points  in  various  west- 
ern and  southwestern  states  for  distances  of  from  353  to  632  miles. 
There  is  no  supporting  evidence,  however,  of  a  definite  character 
relating  to  conditions  of  transportation  that  would  render  them  of 
value  for  comparative  purposes. 

In  support  of  their  charge  of  discrimination  complainants  insist 
that  they  were  damaged  because  their  competitors  at  points  on  the 
Union  Pacific  and  Oregon  Short  Line  in  Wyoming  enjoyed  lower 
rates  to  the  Idaho  destinations  in  question,  but  there  is  no  evidence 
of  damage  in  any  specific  amount  by  reason  of  the  lower  rates  from 
the  Wyoming  mines.  In  discrimination  cases  it  must  be  shown  not 
only  that  the  discrimination  alleged  to  exist  operated  to  the  injury 
of  the  complainants,  but  it  must  also  be  shown  that  they  have  been 
damaged  and  the  amount  thereof.  Penna.  R.  R.  Co.  v.  International 
Coal  Co,,  230  U.  S.,  184. 

We  find  that  the  rates  attacked  are  not  shown  to  have  been  un- 
reasonable and  that  the  unjust  discrimination  alleged  is  not  shown 
to  have  damaged  complainants.  An  order  will  be  entered  dismissing 
the  complaints. 
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No.  10456* 

FRAME  &  COMPANY 

V. 

DIRECTOR   GENERAL,   ANN    ARBOR   RAILROAD 

COMPANY,  ET  AL. 


Submitted  November  6,  1919.    Decided  December  18,  1919. 


Rate  on  ginger  and  on  pepper,  cassia,  and  nutmegs,  unground,  in  carloads,  from 
Seattle  and  Tacoma,  Wash.,  to  New  York,  N.  Y.,  and  various  other  points 
in  eastern  defined  territory  found  to  have  been  unreasonable.  Reparation 
awarded. 

L,  G,  Macomber  for  Frame  &  Company. 

A,  E.  Beck  for  other  complainants. 

B,  TF.  Scandrett  for  Director  General  and  defendant  lines  under 
federal  control. 

Report  of  the  Commission. 

Division  2,  Commissioners  Clark,  Daniels,  and  Woolley. 

These  complaints,  seasonably  filed,  allege  that  unreasonable  rates 
were  charged  by  defendants  on  various  carloads  of  ginger  and  of 
pepper,  cassia,  and  nutmegs,  unground,  shipped  in  July,  August, 
September,  and  October,  1918,  from  Seattle  and  Tacoma,  Wash.,  to 
New  York,  N.  Y.,  Chicago,  111.,  St.  Louis,  Mo.,  Toledo,  Ohio,  Minne- 
sota Transfer,  Minn.,  Montreal,  Canada,  and  Baltimore,  Md.  Repara- 
tion only  is  sought.  No.  10456  was  filed  by  Ernest  Lee  Prior,  Greorge 
M.  Frame,  and  Steven  Ewen,  copartners  transacting  business  at  New 
York  under  the  firm  name  of  Frame  &  Company,  and  relates  to  1  car- 
load of  ginger,  13  carloads  of  pepper,  and  21  carloads  of  cassia,  also 
a  Fmall  quantity  of  nutmegs  included  in  1  of  the  cars  of  pepper.  Sub- 
No.  1  was  filed  by  McCormick  &  Company,  a  corporation  engaged  in 
business  at  Baltimore,  and  relates  to  6  carloads  of  pepper  and  2  of 
cassia.  By  amendment  upon  the  hearing,  Arnhold,  Karberg  &  Com- 
pany and  the  American  Trading  Company,  corporations  with  offices 
at  New  York,  were  made  additional  complainants  in  Sub-No.  1,  it 
being  alleged  as  to  each  that  it  is  the  party  to  the  transportation 
record  entitled  to  the  reparation  prayed  on  1  carload  each  of  the 


*  This  proceeding  embraces  No.   10456    (Sub-No.   1),   McCormick  &  Company  et  al.  v. 
Director  General.  Baltimore  &  Ohio  Railroad  Company,  et  al. 
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shipments  of  cassia  embraced  in  that  proceeding.  Rates  are  stated 
herein  in  amounts  per  100  pounds. 

Complainants  are  importers  of  spices  and  those  considered  here 
originated  in  the  Orient.  Apparently,  the  ginger  was  shipped  "  in 
the  root,"  in  bags;  the  cassia,  in  sticks,  whole  or  broken,  in  bales  or 
cases;  the  pepper,  in  berry  form,  in  bags;  and  the  nutmegs  in  "  whole 
form,"  in  barrels  or  boxes.  Under  the  western  classification  then  in 
effect,  a  fourth-class  rating  applied  on  ginger,  and  on  spices,  not 
ground,  including  cassia,  nutmegs,  and  pepper,  in  carloads,  and  the 
legal  rates  were  the  fouilh-class  rates  of:  $2,815  to  New  York  and 
Baltimore;  $2.59  to  Chicago;  $2.50  to  St.  I^uis;  $2.69  to  Toledo; 
$2.29  to  Minnesota  Transfer;  and  $3,315  to  Montreal.  The  shipments 
moxed  over  defendants'  lines  and  the  applicable  charges  were  gen- 
erally collected,  though  apparently  3  shipments  to  New  York  were 
undercharged. 

Prior  to  June  25,  1918,  an  import  rate  of  80  cents  applied  from 
both  the  California  and  north  Pacific  coast  terminals  to  each  of  the 
destinations  on  pepper,  cassia,  ginger,  dry  or  preserved,  and  nut- 
megs, in  carloads,  originating  in  specified  foreign  countries.  A 
domestic  commodity  rate  of  $1.25  contemporaneously  applied  from 
the  California  terminals  to  each  of  those  destinations  on  certain 
•spices,  including  pepper,  whole  or  ground,  cassia,  ginger,  and  nut- 
megs, but  the  then  applicable  domestic  rates  from  Seattle  and  Ta- 
coma  were  the  fourth-class  rates.  On  that  date,  as  a  result  of  Gen- 
eral Order  No.  28  of  the  Director  General  of  Railroads,  the  import 
rate  was  canceled  and  the  respective  domestic  rates  were  increased, 
the  resulting  rates  on  both  import  and  domestic  traffic  being  $1,565 
from  tR^  California  terminals  and  the  fourth-class  rates  above  shown 
from  Seattle  and  Tacoma.  It  is  testified  for  defendants  that  in  the 
absence  of  controlling  conditions,  the  class  basis  is  the  normal  basis 
on  this  traffic,  though  admittedly,  if  there  had  been  any  necessity 
for  a  domestic  rate  from  the  north  Pacific  coast  ports  during  the 
period  the  $1.25  rate  was  maintained  from  California  ports,  the 
disparity  would  have  been  corrected,  and  effective  October  22,  1918, 
subsequent  to  the  movement  of  complainants'  shipments,  the  $1,505 
rate  was  also  made  effective  to  the  destinations  in  question  from  the 
north-coast  points,  including  Seattle  and  Tacoma.  As  hereinafter 
explained,  complainants  based  their  purchase  price  of  ceitain  of 
these  spices  on  the  import  rate,  but  they  ask  reparation  on  the  basis 
of  the  $1,565  rate  applicable  from  California  terminals  at  the  time 
of  movement  and  subsequently  established  from  Seattle  and  Taooma. 

In  Woolson  Spice  Co.  v.  Director  General^  53  I.  C.  C,  698,  decided 
since  the  hearing  in  the  present  proceeding,  the  Commission  found 

55i.ca 


FRAME  &  CO.  V.  DIRECTOR  GENERAL.  723 

that  the  fourth-class  rate  of  $2.69  on  pepper,  unground,  in  carloads, 
shipped  during  August,  1918,  from  Seattle  to  Toledo  was  unreason- 
able to  the  extent  that  it  exceeded  $1,565,  and  awarded  reparation. 
Nothing  appears  in  the  present  record  to  warrant  a  different  con- 
clusion with  respect  to  that  rate  or  other  rates  assailed  in  this  pro- 
ceeding. 

The  pepper  was  generally  purchased  on  a  delivered  basis  at  Pacific 
ports,  and  the  cassia  and  ginger  on  a  delivered  basis  at  the  respective 
interior  destinations.  It  appears,  however,  that  while  the  respective 
complainants  under  the  amendment  in  Sub-No.  1  bore  the  transpor- 
tation charges  on  the  shipments  of  cassia  included  in  that  proceed- 
ing, the  other  respective  complainants  actually  bore  the  rail  trans- 
portation charges  only  in  excess  of  those  which  would  have  accrued 
at  the  import  rate  on  the  other  shipments  of  cassia  and  on  one  ship- 
ment of  pepper,  and  that  they  bore  the  entire  rail  transportation 
charges  on  the  remaining  shipments  of  pepper ;  also  that  on  the  ship- 
ment of  ginger.  Frame  &  Company  bore  only  one-half  of  the  alleged 
excessive  charges. 

The  Commission  should  find  that  the  rates  assailed  were  unreason- 
able to  the  extent  that  they  exceeded  $1,565  per  100  pounds ;  that  the 
respective  complainants  made  the  shipments  as  described  and,  sub- 
ject to  the  qualification  noted  respecting  the  shipment  of  ginger,  that 
they  bore  the  excessive  charges  thereon  and  have  been  damaged  to 
the  extent  that  the  charges  paid  exceeded  those  that  would  have 
accrued  on  the  basis  herein  found  to  have  been  reasonable,  and  are 
entitled  to  reparation,  with  interest.  The  exact  amount  of  repara- 
tion due  can  not  be  determined  on  this  record,  and  complainants 
should  prepare  statements  showing  the  details  of  the  shipments  in 
accordance  with  rule  V  of  the  Rules  of  Practice,  which  statements 
should  be  submitted  to  defendants  for  verification.  Upon  receipt  of 
statements  so  prepared  and  verified,  the  Commission  should  consider 
the  entry  of  an  order  awarding  reparation. 

The  reparation  asked  includes  an  amount  equal  to  the  war-revenue 
tax  on  the  alleged  unreasonable  portion  of  the  freight  charges  col- 
lected, but  following  Zelnicker  Supply  Co.  v.  S.  Ry.  Co,^  53  I.  C.  C, 
308,  the  Commission  is  without  power  to  order  refund  of  war  taxes 
or  to  include  the  amount  so  paid  in  an  award  of  reparation. 

Daniels,  Commissioner: 

The  foregoing,  with  certain  minor  changes,  is  the  report  of  the 
examiner  as  served  upon  the  parties.  No  exceptions  were  filed' 
(hereto.  Upon  consideration  of  the  record  we  are  of  opinion  that 
the  recommendations  of  the  examiner  as  to  the  disposition  of  the 
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case  should  be  followed.  We  accordingly  adopt  the  foregoing  as 
our  own  report  and  find  that  to  the  extent  indicated  the  rates  assailed 
were  unreasonable  and  complainants  are  entitled  to  reparation. 
Upon  receipt  of  a  reparation  statement  prepared  in  the  manner  sug- 
gested, we  will  consider  the  entry  of  an  order  awarding  reparation. 
Subsequent  to  the  hearing,  Frame  &  Company  submitted  details  of 
an  additional  carload  shipment  of  cassia  alleged  to  have  been  for- 
warded by  way  of  the  Great  Northern  Railway  from  Seattle  to 
Minnesota  Transfer  and  to  have  been  charged  the  $2.29  rate.  The 
details  of  this  shipment  may  be  included  in  the  reparation  statement 
if  accompanied  by  appropriate  proof  in  the  form  of  an  affidavit 
that  the  freight  charges  on  this  shipment  were  paid  and  borne  by 
Frame  &  Company. 
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No.  10444. 
EXCELSIOR  POWDER  MANUFACTURING  COMPANY 

V. 

DIRECTOR  GENERAL,  ALABAMA  &  VICKSBURG 
RAILWAY  COMPANY,  ET  AL. 


Submitted  August  27,  1919.    Decided  December  18,  1919. 


1.  Former  equality  in  import  rates  between  Holmes,  Mo.,  and  Joplin,  Mo.,  for 

the  transportation  of  carload  shipments  of  nitrate  of  soda  from  Pensa- 
cola,  Fla.,  and  New  Orleans,  I^a.,  ordered  restored. 

2.  Rate  of  30  cents  per  100  pounds  for  the  transportation  of  carload  ship- 

ments of  nitrate  of  soda  from  Pensacola  and  New  Orleans  to  Holmes, 
not  shown  to  be  unreasonable  under  section  1  of  the  act. 

3.  Reparation  denied. 

S,  O.  Bates  for  complainant. 
C.  S.  Burg  for  defendants. 

Report  of  the  Commission. 

Division  2,  Commissioners  Clark,  Daniels,  and  Woolley. 

In  this  proceeding  the  import  rates  on  nitrate  of  soda  in  carloads 
from  Pensacola,  Fla.,  and  New  Orleans,  La.,  to  Holmes,  Mo.,  are 
alleged  to  be  and  to  have  been  unreasonable  and  unduly  prejudicial 
in  comparison  with  the  contemporaneous  rates  on  nitrate  of  soda 
from  the  same  points  to  Joplin,  Mo.,  and  other  points  in  the  Joplin 
group.  Reparation  is  prayed.  Rates  are  stated  in  cents  per  100 
pounds. 

Holmes  is  18  miles  southeast  of  Kansas  City  and  is  served  by  the 
St.  Louis-San  Francisco  and  Kansas  City  Southern  railways.  Joplin 
is  155  miles  south  of  Kansas  City,  on  the  lines  of  the  Kansas  City 
Southern,  Missouri  Pacific,  Missouri,  Kansas  &  Texas,  Atchison, 
Topeka  &  Santa  Fe,  Missouri  &  North  Arkansas,  and  Joplin  &  Pitts- 
burg railways.  The  other  points  in  the  Joplin  group  are  within 
about  30  miles  of  Joplin,  and  are  Carl  Junction,  Mo.,  and  Turck, 
Kans.,  on  the  St.  Louis-San  Francisco  and  Joplin  &  Pittsburg  rail- 
ways; Atlas,  Mo.,  Dynamite  Spur,  Mo.,  and  Independent  Powder 
Spur,  Mo.,  on  the  Missouri  Pacific  Railway;  and  Pittsburg,  Kans., 
on  the  St.  Louis-San  Francisco,  Missouri  Pacific,  Kansas  City 
Southern,  Atchison,  Topeka  &  Santa  Fe,  and  Joplin  &  Pittsburg 
railways.  The  Missouri  Pacific,  which  does  not  reach  Holmes,  was 
not  made  a  party  to  the  complaint. 
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726 


INTERSTATE   COMMERCE   COMMISSION  REPORTS, 


Nitrate  of  soda  is  imported  from  Chile,  and  the  rated  apply  from 
ship  side.  The  rates  are  the  same  from  all  the  Gulf  ports,  but  most 
of  the  complainant's  traffic  enters  this  country  through  the  polls  of 
Pensacola  and  New  Orleans.  The  commodity  was  worth  about  $60 
a  ton  before  the  war.    During  the  war  it  brought  about  $80  a  ton. 

This  commodity  comprises  about  75  per  cent  of  the  composition  of 
black  powder,  which  the  complainant  makes,  and  which  it  sells  in 
direct  competition  with  manufacturing  points  in  the  Joplin  group 
and  elsewhere  in  various  states.  The  output  of  the  complainant's 
plant  is  shipped  largely  to  Kansas,  Missouri,  Arkansas,  Oklahoma, 
and  Texas;  some  goes  to  Montana  and  Wyoming. 

Prior  to  April  15,  1917,  the  rate  on  nitrate  of  soda  from  Pensa- 
cola and  New  Orleans  to  both  Holmes  and  Joplin  was  30  cents.  Ef- 
fective that  date  the  rate  to  Joplin  was  reduced  to  20  cents,  but  the 
30-cent  rate  to  Holmes  was  continued  in  effect.  Effective  June  25, 
1918,  the  present  rates  of  25  cents  to  Joplin  and  37^  cents  to  Holmes 
were  established.  It  is  now  proposed  by  the  carriers,  according  to 
their  statement  at  the  hearing,  to  publish  rates  of  38  cents  to  Joplin 
and  40  cents  to  Holmes. 

According  to  correspondence  between  the  complainant  and  the 
carriers,  which  the  complainant  introduced  in  evidence  at  the  hear- 
ing, it  was  the  intention  of  the  carriers,  prior  to  the  hearing,  to  place 
Holmes  and  Joplin  on  the  same  basis  as  soon  as  necessary  arrange- 
ments could  be  made. 

Following  is  a  statement,  taken  from  exhibits  presented  by  the 
complainant,  of  the  ton-mile  yield  of  the  rates  in  effect  from  Pensa- 
cola and  New  Orleans  to  Holmes,  both  before  and  after  the  general 
increase  in  rates  of  June  25, 1918,  together  with  a  statement  of  what 
the  ton-mile  yield  would  have  been  during  the  same  periods  had 
the  Joplin  basis  of  rates  been  in  effect.  The  figures  are  based  upon 
the  distances  over  actual  routes  of  movement  of  the  shipments  on 
which  reparation  is  claimed. 
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B.« 
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M2 
1,029 

5.393 
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From  N^w  Orlpnnf .  .-.-.-T---T 

&S52 

Avcraee 

&150 

*  A.  Ton-mile  yield  prior  to  June  25, 1918,  under  30«ent  rate  actnally  changed. 

'B.  Ton-miie  yield  that  would  have  resulted  under  20-cent  rate  then  applicable  to  Joplin  groupi. 

fC  Ton-mile  yield  subsequent  to  June  25. 1918,  under  S7i-cent  rate  actually  charged. 

«D.  Ton-mile  yield  that  would  have  resulted  under  2fr«ent  rate  then  applicable  to  Joplin  group. 

The  defendants  refer  in  this  connection  to  the  Commission's  find- 
ing in  Arkansas  Fertilizer  Co,  v.  St.  Z.,  /.  M.  (6  S,  Ry.  Co.^  26  I.  C. 
C,  645,  that  the  rate  of  20  cents  from  New  Orleans  to  Little  Rock, 
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Ark.,  on  nitrate  of  soda,  was  not  unreasonable.  Based  on  the  short- 
line  distance  of  456  miles  the  ton-mile  yield  there  was  8.77  mills. 
Based  on  an  .average  distance  of  473  miles  over  the  shorter  routes, 
as  alleged  by  the  complainant  in  that  case,  the  ton-mile  yield  was 
8.45  mills.  The  Commission  there  remarked,  however,  that  the 
"actual  ton-mile  earnings  of  the  defendants  via  the  routes  over 
which  complainant's  shipments  moved  were  less  than  the  figures 
indicated  above." 

The  defendants  also  refer  to  Fort  Smith  Traific  Bureau  v.  St,  L. 
&  S.  F.  R.  R.  Co.,  13  I.  C.  C,  651,  decided  in  1908,  in  which  the 
Commission  said  that  a  rate  of  27  cents  on  nitrate  of  soda  from  New 
Orleans  to  Fenn,  Ark.,  4.5  miles  from  Fort  Smith,  Ark.,  for  a  dis- 
tance of  approximately  700  miles,  had  not  been  shown  to  be  unrea- 
sonable. The  question  there,  however,  was  primarily  one  of  tariff 
interpretation. 

Complainant  calls  attention  to  the  present  rate  of  37^  cents  from 
Pensacola  and  New  Orleans  to  Holmes,  and  the  present  rates  from 
the  same  ports  to  Kansas  City,  on  certain  other  commodities,  as 
follows : 


Chalk  or  whiting 

Crude  glycerin  or  spent  lye 

Blackstrap  molasses 

Salt 

Sisal — Ixtlc  or  istle 

Burlap  bags 

Cement 

Fuller's  earth 

Pig  lead 

Brewers'  rice 

Kainit 

Potash,  carbonate  of,  and  caustic , 
Potash,  muriate  and  sulphate  or. 
Soda — ash,  caustic,  silicate 


A.i 

B.i 

c.« 

Cents. 

MilU. 

Cerut. 

34 

6.800 

37.5 

20.5 

5.300 

87.5 

26.5 

5.300 

37.5 

22.5 

4.500 

37.5 

31.5 

6.300 

37.5 

35 

7.000 

37.5 

18.5 

3.700 

37.5 

28 

5.600 

87.5 

28 

5.600 

37.5 

31.5 

6.300 

37.5 

29 

5.800 

37.5 

36.5 

7.300 

37.5 

29 

5.800 

37.5 

32.5 

6.500 

37.5 

D.« 


ITtUt. 
7.614 
7.614 
7.614 
7.614 
7.614 
7.614 
7.614 
7.614 
7.614 
7.614 
7.614 
7.614 
7.614 
7.614 


'  A-B.  Rate  and  ton-mile  yield  (based  on  average  distance)  on  articles  named  from  Pensacola  and  New 
Orleans  to  Kansas  City. 

>C-D.  Rate  and  ton-mile  yield  (based  on  average  distance)  on  nitrate  of  soda  from  Pensacola  and  New 
Orleans  to  Holmes. 

The  defendants  state  that  the  established  basis  for  making  the 
rates  to  both  Holmes  and  Joplin  is  the  combination  on  St.  Louis,  Mo., 
using  to  St.  Louis  a  rate  controlled  by  the  adjustment  from  the 
Eastern  ports,  in  this  instance  Baltimore ;  that  is  to  say,  the  rate  from 
the  Gulf  ports  is  the  same  as  the  rate  from  Baltimore.  It  appears, 
however,  that  prior  to  April  15,  1917,  when  the  rate  was  30  cents  to 
both  Holmes  and  Joplin,  this  basis  was  departed  from,  and  that  the 
rate  was  made  first  to  Holmes  and  then  extended  to  Joplin.  The 
defendants  refer  in  this  connection  to  the  fact  that  over  certain 
routes  from  the  Gulf  ports  Joplin  is  directly  intermediate  to  Holmes, 
and  that  the  Holmes  rate  was  applied  as  maximum  to  Joplin.    The 
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St.  Louis  combination  basis  was  again  departed  from  in  the  publica- 
tion  of  the  20-cent  rate  to  Joplin  on  April  15,  1917.  This  is  said 
by  the  defendants  to  have  been  due  to  the  independei^t  action  of  the 
Missouri  Pacific  in  publishing  from  New  Orleans,  which  port  it 
reaches  by  trackage  rights  over  the  line  of  the  Texas  &  Pacific  from 
Alexandria,  La.,  a  rate  of  20  cents  to  Joplin,  in  order  to  place  Joplin 
on  a  better  competitive  relationship  with  Fayville,  111.,  a  point  on 
the  Missouri  Pacific  near  Thebes,  111.,  to  which  the  rate  was  17 
cents.  The  rates  of  38  cents  to  Joplin  and  40  cents  to  Holmes, 
which  the  defendants  now  propose  to  establish,  present  still  another 
departure  from  the  St.  Louis  combination  basis,  inasmuch  as  they 
are  to  be  made  differentials  of  6  and  8  cents,  respectively,  over  a 
proposed  rate  of  32  cents  to  Fayville. 

The  defendants  call  attention  to  the  fact  that  at  the  time  the 
Joplin  rate  was  reduced  to  20  cents  to  meet  the  competition  of  the 
Missouri  Pacific,  the  rate  of  28  cents  to  Fenn,  Ark.,  and  Patterson, 
Okla.,  since  increased  to  35  cents,  other  competing  points  in  the 
manufacture  of  black  powder,  was  not  reduced.  The  record  also 
shows,  however,  that  the  rate  to  Turck,  Kans.,  already  referred 
to  as  one  of  the  Joplin  group  points,  was  at  that  time  reduced 
to  the  Joplin  basis,  although,  like  Holmes,  it  was  not  affected  by 
the  competition  of  the  Missouri  Pacific.  There  are  two  explana- 
tions given  for  this  in  the  record :  One,  that  of  the  witness  for  the 
St.  Louis-San  Francisco,  is  that  the  location  of  Turck  in  the  net- 
work of  tracks  of  all  lines  in  and  about  the  Joplin  district  made 
almost  imperative  the  inclusion  of  Turck  in  the  Joplin  group.  The 
other,  that  of  the  witness  for  the  Illinois  Central,  is  that  the  Joplin 
rate  was  extended  to  Turck  in  error,  the  failure  to  correct  which 
the  witness  was  unable  to  account  for. 

There  appears  to.be  no  sound  reason  why  Holmes  should  not  be 
restoi-ed  to  the  basis  it  enjoyed  prior  to  April  15,  1917,  as  a  point 
taking  the  Joplin  group  rate.  The  differential  of  2  cents  which  the 
defendants  now  propose  against  Holmes,  in  the  publication  of  rates 
of  38  cents  to  Joplin  and  40  cents  to  Holmes,  is  based  upon  an 
alleged  diffei*ence  of  72  miles  against  Holmes  in  the  average  dis- 
tances to  Joplin  and  Holmes  from  Pensacola  and  New  Orleans  over 
routes  of  actual  movement.  The  complainant  asserts  that  the  dif- 
ference in  average  distance  is  only  40  or  50  miles.  But  whether 
one  or  the  other,  a  difference  in  distance  to  such  an  extent  does  not 
in  itself,  in  view  of  the  other  facts  of  record,  warrant  a  higher  rate 
to  Holmes  than  to  Joplin,  when  the  average  distance  to  Holmes,  if 
the  defendants'  own  figures  are  correct,  is  as  much  as  907  miles. 
The  defendants  themselves  are  not  adhering  to  close  refinements  in 
relative  distances  in  their  proposal  to  make  the  new  rates  to  both 
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Joplin  and  Holmes  on  the  basis  of  differentials  over  Fayville  in- 
stead of  more  nearly  on  the  basis  of  relative  distance  which  obtained 
when,  as  will  be  recalled,  the  rate  to  both  Joplin  and  Holmes  was 
30  cents  and  the  contemporaneous  rate  to  Fayville  was  17  cents. 

It  is  testified  on  behalf  of  the  defendants  that  the  6-cent  differen- 
tial over  Fayville  to  Joplin  is  now  proposed  because  it  represents 
"the  difference  which  the  powder  pe^ople  in  the  Joplin  section  said 
was  necessary,  or  said  was  all  they  could  stand  o>'er  Fayville  and 
properly  meet  the  competition  at  Fayville."  It  would  seem  not  un- 
reasonable to  require  that  the  former  equality  of  rates  be  restored  as 
between  Holmes  and  Joplin,  especially  when,  under  the  established 
basis  of  the  St.  Louis  combination  for  the  construction  of  the  rates 
to  Holmes  and  Joplin,  the  rate  to  Joplin,  but  for  the  application  of 
the  Holmes  rate  as  maximum  under  the  fourth  section,  would  be 
higher  than  to  Holmes. 

The  record  does  not  warrant  a  finding  of  unreasonableness.  The 
rates  are  shown  to  be  and  to  have  been  unduly  prejudicial  to  Holmes, 
but  the  record  does  not  warrant  an  award  of  reparation.  The  com- 
plainant's showing  as  to  damage  is  practically  limited  to  testimony 
purporting  to  show  that  the  complainant  initially  paid  and  finally 
bore  the  freight  charges.  There  is  no  showing  of  actual  damage, 
such  as  the  decisions  of  the  Supreme  Court  of  the  United  States  in 
Penna.  R.  R.  Co.  v.  International  Coal  Co.^  230  U.  S.,  184,  and 
Mitchell  Coal  Co,  v.  Penna,  R,  R.  Co,^  230  U.  S.,  247,  require. 

Daniels,  Comrmsaioner: 

The  above  with  certain  minor  changes  is  the  report  of  the  examiner. 
No  exceptions  were  filed  to  the  statement  of  facts  therein  contained. 
Complainant  has  excepted  to  the  conclusions  of  the  examiner  that 
the  rates  attacked  are  not  shown  to  be  unreasonable  and  that  the 
record  does  not  warrant  an  award  of  reparation  on  the  finding  of 
undue  prejudice.  We  have  examined  the  rate  comparisons  intro- 
duced by  the  complainant,  and  while  the  per-ton-mile  revenue  af- 
forded by  the  rates  attacked  is  somewhat  higher  than  the  per-ton- 
mile  revenue  afforded  by  other  rates  set  forth  by  complainant,  we 
are  not  convinced  that  the  rates  to  Holmes  are  shown  to  be  or  to 
have  been  unreasonable.  We  are  of  opinion  and  find  that  the  rates 
complained  of  are  unduly  prejudicial  to  Holmes,  and  that  defendants 
should  establish  and  maintain  on  nitrate  of  soda  from  Pensacola  and 
New  Orleans  to  Holmes  import  rates  which  do  not  exceed  the  rates 
contemporaneously  maintained  to  points  within  the  Joplin  group. 
The  record  does  not  afford  a  basis  for  an  award  of  reparation  on 
the  finding  of  undue  prejudice. 

An  appropriate  order  will  be  entered. 
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No.  10455. 

KARCHMER  IRON  &  Mfi:TAL  COMPANY 

V. 

DIRECTOR  GENERAL,  BALTIMORE  &  OHIO  RAILROAD 

COMPANY,  ET  AL. 


PORTIONS  OF  FOURTH  SECTION  APPLICATION  No.  692. 


Sulmittcd  Avgust  IS,  1!)19.     Decided  December  18,  1919. 


Rate  of  51  cents  per  100  poiiiuls  for  (lie  transportation  of  scrap  Iron,  In  car- 
loads, from  Texarkann,  Ark.-Tex.,  to  ('hicajjo.  111.,  found  to  have  been 
unreasonable  to  the  extent  that  it  exceeded  30  cents,  the  rate  contemporane- 
ously in  effect  from  Texas  common  points  to  Chicago.    Reparation  awarded. 

H.  C.  McCord  for  complainant. 
James  M,  Chaney  for  defendants. 

Report  of  the  Commission. 

Division  2,  Commissioners  Clark,  Daniels,  and  Woollky. 

Conipliiinants  are  I.  Karchmer  and  L.  M.  Karchmer,  copartners 
engaged  in  the  scrap-iron  business  at  Oklahoma  City,  Okla.,  under 
the  trade  name  of  Karchmer  Iron  &  Metal  Company.  By  complaint 
filed  February  11,  1919,  as  amended,  they  allege  that  the  rates 
thaiged  on  two  carloads  of  scrap  iron,  shipped  in  April,  1918,  fi-om 
Texarkana,  Ark.-Tex.,  to  Chicago,  111.,  were  unreasonable  and  unduly 
prejudicial  in  violation  of  sections  1,  3,  and  4  of  the  act  to  regulate 
commerce  and  section  10  of  the  federal  control  act.  Reparation  only 
is  asked. 

Charges  based  on  the  applicable  minimum  of  40,000  pounds  were 
collected  on  each  of  the  shipments;  on  the  one  in  the  sum  of  $176, 
exclusive  of  war  taxes,  at  a  rate  of  44  cents  per  100  pounds,  and  on 
the  other  in  the  sum  of  $204,  exclusive  of  war  taxes,  at  a  rate  of  51 
cents  per  100  pounds,  plus  a  reconsignment  charge  of  $5  which  is 
not  in  issue.  The  rate  legally  applicable  was  flie  class  C  rate  of  51 
cents,  mininmm  40,000  pounds.  The  first  shipment,  therefore,  was 
undercharged  in  the  total  sum  of  $28. 

Complainant  asks  reparation  on  basis  of  a  commodity  rate  of  80 
cents  contemporaneously  in  effect  on  like  traffic  from  Texas  common 
points  to  Chicago. 
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Shipments  from  Texas  common  points  in  some  instances  pass 
through  Texarkana  to  Chicago.  That  portion  of  Fourth  Section 
Application  No.  692,  filed  by  F.  A.  Leland,  agent,  which  protected 
this  departure  from  the  long-and-shoit-haul  rule  of  the  fourth  section 
was  accordingly  set  for  hearing  with  the  complaint.  Effective  June 
25,  1918,  under  General  Order  No.  28,  of  the  Director  General  of 
Railroads,  the  class  C  rate  from  Texarkana  to  Chicago  was  increased 
to  64  cents,  and  the  commodity  rate  from  Texas  common  points  to 
37.5  cents.  Effective  February  24,  1919,  the  rate  from  Texarkana  to 
Chicago  was  reduced  to  32.5  cents,  which,  in  view  of  the37.5-cent  rate 
from  the  farther  distant  Texas  common  points,  apparently  removed 
the  departure  from  the  long-and-short-haul  rule  of  the  fourth  section. 
The  departure  from  that  rule,  however,  still  remains  when  the  minima 
are  considered  in  connection  with  the  rates.  The  former  rates  from 
both  Texarkana  and  Texas  common  points  carried  a  minimum  of 
40,000  pounds.  That  is  also  the  minimum  applicable  under  the 
present  37.5-cent  rate  from  Texas  common  points,  but  the  minimum 
applicable  under  the  present  rate  of  32.5  cents  from  Texarkana  is 
50,000  pounds.  Therefore  with  respect  to  cars  on  which  the  charges 
are  based  on  the  minimum  weight  from  the  respective  points  of 
origin  the  total  charge  per  car  from  Texarkana  would  be  $12.50  in 
excess  of  the  total  charge  per  car  from  Texas  common  points.  No 
justification  for  the  departure  from  the  provisions  of  the  fourth 
section  was  introduced. 

The  shipments  moved  over  the  line  of  the  Kansas  City  Southern 
from  Texarkana  to  Kansas  City,  thence  over  the  line  of  the  Chicago 
&  Alton.  A  shorter  mileage  can  be  figured  by  using  the  average 
distances  of  the  St.  Louis-Southwestern  and  Missouri  Pacific  from 
Texarkana  to  St.  Louis  and  the  route  of  the  Chicago  &  Alton  be- 
yond. A  statement  of  rates  and  earnings  over  the  respective  routes 
is  shown  below,  together  with  similar,  data  from  Texas  common 
points  and  Oklahoma  City,  Okla.,  to  Chicago: 


To  Chicago  from— 

Miles. 

Route. 

Rate. 

Ton- 
mile. 

C»r- 

mUe.« 

Texarkana      .. 

V70 

810 

1,084 

827 

1 

2 

M 

Cents. 
51 
51 
30 
27 

ATtUs. 

10.5 

12.6 

5.5 

6.5 

Cents. 
21.0 

Texarkana  

25.2 

Toxas  fotnmon  Doints       

n.i 

Oklahoma  Citv 

13.0 

«  Based  on  40,000  pound  minimrm. 

» Route  I:  Kansas  City  Southern- KansasCity-Chicajro  &  Alton. 

» Route  2:  Average  St.  Louis  South westem-^'issou^i  Pacific  to  St.  Louis,  Chicago  A  Alton  beyond. 

*  Route  3:  Using  average  of  800  miles  to  St.  Louis,  as  found  by  the  Commission  in  the  Texas  Common 
Point  Case,  26  I.  C.  C,  528,  and  the  Chicago  &  Alton  beyond. 

•  Route  4:  St.  Louis-San  Francisco  to  St.  Louis  and  Chicago  A  Alton  beyond. 

The  ton-mile  yield  under  a  30-cent  rate  from  Texarkana  to  Chi- 
cago would  be  about  6.18  mills  over  the  route  of  movement  and  about 
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7.4  mills  over  the  route  above  designated  as  No.  2.  The  car-mile 
revenue  based  on  a  minimum  of  40,000  pounds  would  be  12.37  and 
14.81  cents,  respectively. 

No  substantial  evidence  of  undue  prejudice  was  introduced. 

We  find  that  the  rate  legally  applicable  on  the  shipments  was  un- 
reasonable to  the  extent  that  it  exceeded  30  cents;  that  complainants 
made  the  shipments  as  described  and  paid  and  bore  the  charges 
thereon;  and  that  they  have  been  damaged  in  the  amount  of  the 
difference  between  the  charges  collected  and  those  that  would  have 
accrued  at  the  rate  herein  found  reasonable  and  are  entitled  to 
reparation  in  the  sum  of  $140,  with  interest.  Collection  of  the 
undercharges  may  be  waived.  The  fourth  section  application  is 
denied  to  the  extent  that  it  is  involved. 

Appropriate  orders  will  be  entered. 

Daniels,  Commissioner: 

The  foregoing  is  substantially  the  report  of  the  examiner  served 
upon  the  parties.  No  exceptions  to  the  report  have  been  filed.  Its 
conclusions  appear  to  us  to  be  proper  and  we  adopt  it  as  the  report 
of  the  Commission* 
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No.  9189.^ 

PORTLAND  TRAFFIC  &  TRANSPORTATION 

ASSOCIATION  ET  AL. 

V. 

BOSTON  &  MAINE  RAILROAD,  DIRECTOR  GENERAL, 

ET  AL. 


Submitted  December  2,  1918,    Decided  December  26,  1919. 


1.  Rates  on  O'Cedar  polish  and  various  wax  furniture  and  floor  polishes,  In 

metal  cans,  in  boxes,  in  less  than  carloads,  from  Chicago,  HI.,  Racine, 
Wis.,  Cincinnati,  Ohio,  and  Boston,  Mass.,  to  Portland,  Oreg. ;  and  on 
O'Cedar  polish  In  metal  cans,  in  boxes,  and  In  glass,  in  boxes,  on  mops, 
and  on  mop  handles,  In  less  than  carloads  and  in  straight  carloads,  from 
Chicago,  III.,  to  Pacific  coast  terminals;  found  to  have  been  unreason- 
able.    Reparation  awarded. 

2.  Absence  of  mixed  carload  rates  on  O'Cedar  polish,  mops,  and  mop  handles 

not  found  to  have  caused  unreasonable  charges  in  the  past,  but  reason- 
able maximum  basis  prescribed  for  the  future. 

William  C.  McCulloch^  John  S.  Burchmore^  and  Luther  M.  Walter 
for  complainants. 

Charles  Donnelly^  B.  W.  Scandrett^  and  Blaine  Hallock  for  trans- 
continental lines. 

R.  C,  Fyfe  for  Western  Classification  Committee. 

R.  Walton  Moore  for  Director  General  of  Railroads. 

Report  of  the  Commission. 

Division  3,  Commissioners  Clark,  Hall,  and  Eastman. 

By  Division  3: 

These  cases  are  related  and  will  be  dealt  with  in  one  report. 

In  No.  9189  the  complaint,  filed  September  12,  1916,  as  amended^ 
alleges  that  the  rates  charged  by  the  defendants  on  16  less-than-car- 
load  shipments  of  O'Cedar  polish  and  various  wax  preparations 
from  Chicago,  111.,  Racine,  Wis.,  Cincinnati,  Ohio,  and  Boston, 
Mass.,  to  Portland,  Oreg.,  between  December  8,  1914,  and  June  1, 
1916,  inclusive,  were  unreasonable  and  unlawful,  in  violation  of  sec- 
tions 1  and  6  of  the  act  to  regulate  commerce.  The  prayer  is  for 
reparation  only. 

In  No.  9086  the  complaint,  filed  August  3,  1916,  attacks  the  rates 
charged  by  the  defendants  on  shipments  of  O'Cedar  polish  in  glass, 

1  This  report  also  embraces  No.  0080,  Channel  Chemical  Company  v.  Atchison,  Topeka 
&  Santa  Fe  Railway  Company  et  al. 
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boxed,  and  in  metal  cans,  Loxed,  mops  and  mop  handles,  in  less  than 
carloads  and  in  straight  and  mixed  carloads,  from  Chicago  to  Pa- 
cific coast  terminals  during  the  two-year  period  preceding  the  filing 
of  the  complaint,  alleging  that  they  were  unreasonable,  unjustly  dis- 
criminatory, and  unduly  prejudicial.  It  asks  for  reparation  and  the 
establishment  of  rates  of  $1.30  on  less  than  carloads  and  $1  on  straight 
or  mixed  carloads. 

By  supplemental  complaints  filed  subsequent  to  the  hearings  on 
the  original  complaints  the  Director  General  of  Railroads  was  made 
a  party  defendant,  and  in  No.  9086  the  present  rates  were  brought 
into  issue.  The  Director  General  answered  but  no  further  hearing 
was  asked  or  had.  Bates  are  stated  hereinafter  in  amounts  per  100 
pounds. 

No.  9189. 

The  shipments  referred  to  in  No.  9189  were  all  packed  in  metal 
cans,  in  boxes,  and  moved  to  Portland  over  the  defendants'  lines. 
Essential  details  of  some  of  them  follow : 


To  Portland  from— 


Chicago.... 
Cincinnati. 

Boston 

Racine 

no.... 


Dates  of 
shipmeT.t. 


1916. 
June  1  . 
Apr.  4.. 
Apr.  27. 
Apr.  4.. 
Apr.  15.. 


Commodity. 


O 'Cedar  polish 

Bovle's  Old  English  wax. 

Wiley's  waxine 

Johnson's  prepared  wax.. 
do 


Rates 
charged. 


113.45 
13.53 
13.66 
*3.05 
>3.46 


'  Third  class  governed  bv  the  western  classification. 
•  Second  cla.ss  governed  Sy  the  western  classification. 

The  remaining  shipments  consisted  of  Johnson's  prepared  wax 
and  Johnson's  powdered  wax  for  dance  floors  from  Racuie,  and 
Boyle's  Old  English  wax  from  Cincinnati,  upon  which  charges  were 
collected  at  the  first-class  rates  of  $3.40  from  Kacine,  and  $3.50  from 
Cincinnati,  both  governed  by  the  western  classification. 

The  principal  ingredients  of  Boyle's  Old  English  wax  and  John- 
son's prepared  wax  are  paraffin  and  ceresine  wax,  held  in  paste  form 
*>\'ith  gasoline  or  a  similar  petroleum  distillate.  Wiley's  waxine  is 
a  liquid  consisting  principally  of  paraffin  oil,  turpentine,  and  ceresine 
wax  or  a  similar  heavy  wax.  Johnson's  powdered  wax  for  dunce 
floors  is  paraffin  wax.  Kanaka  or  Japan  wax,  with  a  base  of  talc  or 
similar  substance.  O'Cedar  polish  is  the  trade  name  applied  to  a 
mixture  consisting  of  about  85  per  cent  mineral  or  vegetable  oil  and 
15  per  cent  secret  compound,  including  an  adhesive  and  coloring 
matter.  With  the  exception  of  Johnson's  powdered  wax  for  dance 
floors,  which  is  used  exclusively  on  floors,  all  these  articles  are  ad- 
vertised and  sold  as  a  polish  for  furniture,  floors,  or  automobiles. 
None  contains  an  abrasive.    The  desired  polish  is  produced  by  treat- 
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ing  the  surface  to  be  polished  with  a  thin  coating  of  the  preparation 
and  then  applying  friction. 

For  some  yeare  prior  to  November  15, 1914,  an  any-quantity  com- 
modity rate  of  $1.30  on  "  furniture  and  floor  polishes,  n.  o.  s.,  boxed," 
applied  on  O'Cedar  polish  and  the  wax  preparations  from  all  of 
the  points  of  origin  to  all  Pacific  coast  terminals,  including  Portland. 
On  that  date  this  rate  was  canceled,  the  tariffs  specifically  stating 
that  there  would  thereafter  be  "  no  through  commodity  rates  (car- 
load or  less  than  carloads,  as  the  case  may  be)  in  effect  on  these 
articles."  Prior  to  February  20,  1915,  the  western  classification 
rated  "  furniture  polish,  in  glass  or  earthenware,  packed  in  barrels 
or  boxes,  or  in  metal  cans,  in  boxes,"  any  quantity,  first  class.  On 
that  date  this  rating  was  canceled  and  ratings  of  first  class,  less 
than  carload,  and  fourth  class,  carload,  minimum  36,000  pounds, 
were  established  and  are  still  in  effect  on  ^^  furniture  polish,  n.  o.  i. 
b.  n.,"  in  the  same  packages.  At  the  time  the  shipments  moved, 
December  8,  1914,  to  June  1,  1916,  there  were  no  specific  ratings  in 
the  western  classification  on  floor  polish  or  on  floor  or  furniture  wax. 
An  any-quantity  rating  of  first  class  was  provided  on  *^wax, 
n.  o.  i.  b.  n.,  vegetable  or  other  than  vegetable,  in  boxes."  On  Janu- 
ary 25, 1917,  after  the  shipments  moved,  ratings  of  second  class,  less 
than  carload,  and  fourth  class,  minimum  weight  30,000  poimds, 
carload,  were  established  on  "wax,  floor  or  furniture,  dry  or  paste, 
in  metal  cans  or  pails,  in  barrels  or  boxes."  It  also  appears  that  on 
April  16,  1917,  a  less-than-carload  commodity  rate  of  $2  was  estab- 
lisHed  from  all  transcontinental  groups  to  north  coast  terminals,  in- 
cluding Portland,  on — 

Compounds,  poUshing  and  buffing,  n.  o.  s.,  except  Uquid,  boxed. 
Floor  Oils,  and  Floor  Wax,  in  metal  cans  boxed. 
Polish,  furniture  In  bulk  In  barrels. 
Polish,  metal,  liquid,  in  barrels  or  boxes. 

This  same  rate  had  been  made  effective  to  California  terminals  on 
May  15,  1916.  On  March  16,  1918,  it  was  increased  to  $2.14  from 
Chicago  and  Bacine,  $2.30  from  Cincinnati,  and  $2.50  from  Boston. 
Under  General  Order  No.  28  of  the  Director  General  of  Railroads, 
these  rates  were  further  increased,  on  June  25, 1918,  to  $2,676,  $2«876, 
and  $3,126,  respectively. 

The  class  rates  during  the  period  of  movement  from  the  points  of 
origin  in  question  were  as  follows : 


To  Pacific  coast  terminals  ft-om— 

Classfls. 

1 

2 

3 

4 

Chicago 

13.40 
3.40 
3.  .50 
3.70 

12. 9& 
2.95 
3.03 
3.20 

12.4.') 
2.45 
2.52 
2.G5 

12.07 

Haine , 

2.07 

Cincinnati 

2.15 

Boston 

2.25 

55 1,  c.  a 


736  INTERSTATE   COMMERCE   COMMISSION   REPORTS. 

Prior  to  July  15,  1915,  commodity  rates  of  80  cents,  carload,  and 
$1.30,  less  than  carload,  applied  from  all  transcontinental  groups 
to  Pacific  coast  terminals  on : 

Soap,  soap  chips,  and  soap  powder,  in  packages,  and  scouring,  washing,  pol- 
ishing, and  sweeping  compounds,  n.  o.  s.  (not  including  liquid  compounds,  ex- 
cept when  in  tin  cans,  boxerl)  ;  also  washing  crystals,  min.  c.  1.  wt.  40,000 
pounds. 

This  item  is  hereinafter  termed  the  soap  item.  On  July  15,  1915, 
the  less-than-carload  rate  of  $1.30  was  published  in  tliree  items,  one 
of  which  follows: 

Poli.shing  compounds,  n.  o.  s.  (not  including  liquid  compounds,  except  when 
in  metal  cans,  boxed),  in  boxes  or  barrels. 

Effective  December  30,  1916,  to  the  north  coast  terminals,  the  car- 
load rate  was  increased  to  90  cents  and  less  than  carload  to  $1.55. 
On  September  15,  1917,  this  less-than-carload  rate  was  canceled  and 
reference  made  to  the  less-than-carload  commodity  rate  of  $2,  ef- 
fective April  16, 1917,  which  has  already  been  mentioned.  A  similar 
change  had  been  made  to  California  terminals  on  May  15,  1916. 

The  complainants  urge  that  the  articles  shipped  were  compounds  of 
two  or  more  ingredients  used  in  producing  a  polish  or  giving  luster, 
and  therefore  were  "  polishing  compounds  "  within  the  meaning  of 
that  description  in  the  defendants'  tariffs.  The  defendants  state 
that  these  articles  are  not  "polishing  compounds";  that  the  ship- 
ments of  wax  preparations  should  have  been  charged  the  first-class 
rates,  either  as  "  furniture  polish  "  or  as  "  wax,  n.  o.  i.  b.  n.,  vege- 
table or  other  than  vegetable";  and  that  the  third-class  rate  was 
charged  on  the  shipment  of  O'Cedar  polish  on  the  theory  that  it  was 
"  petroleum  floor  oil,"  but  that  if  it  was  "  furniture  polish  "  the  first- 
class  rate  was  legally  applicable.  It  is  their  position  that  "  polish- 
ing compounds,"  as  these  words  are  used  in  their  transcontinental 
tariffs,  mean  articles  like  Bon  Ami,  Sapolio,  and  "  Brilliantshine," 
which  polish  by  friction  or  abrasion,  rather  than  the  more  expensive 
articles  like  furniture  polish,  which  leave  a  filmy  coating  or  dressing 
on  the  surfaces  to  which  they  are  applied.  Defendants  say  this  is 
apparent  from  the  fact  that  the  description  "  polishing  compounds  " 
was  originally  included  in  the  soap  item  with  scouring,  washing,  and 
sweeping  compounds,  and  is  still  carried  in  the  same  item  with  those 
articles  in  the  case  of  carload  rates.  It  was  further  pointed  out  that 
when  defendants  canceled  the  commodity  rate  on  "  furniture  and 
floor  polishes"  the  notice  of  cancellation  specifically  stated  that 
there  would  be  "no  through  commodity  rates  (carload  or  less-than- 
carload,  as  the  case  may  be)  in  effect  on  these  articles,"  so  that  it 
could  not  have  been  contemplated  that  they  should  thereafter  move 
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upon  tlie  commodity  rates  named  in  the  soap  or  "polishing  com- 
pounds "  items. 

We  find  that  the  term  "polishing  compounds,"  as  used  in  de- 
fendants' tariffs,  did  not  embrace  O'Cedar  polish  or  the  wax  prepa- 
rations referred  to;  that  Johnson's  powdered  wax  for  dance  floors, 
as  the  name  implies,  is  a  floor  wax;  that  O'Cedar  polish  is  a  furni- 
ture or  floor  polish;  that  Johnson's  prepared  wax,  Boyle's  Old 
English  wax,  and  Wiley's  waxine  may  be  correctly  described  either 
as  floor  wax  or  as  furniture  polish;  and  that  first-class  rates  were 
legally  applicable  upon  all  the  shipments  of  these  articles  upon  which 
reparation  is  sought  in  No.  9189. 

Inasmuch  as  the  rates  applicable  on  these  shipments  represent  in- 
creases since  January  1,  1910,  the  burden  of  justifying  them  is  upon 
defendants. 

Defendants  state  that  the  any-quantity  rate  of  $1.30  in  effect  prior 
to  November  15,  1914,  was  subnormal,  having  been  established  to 
nteet  water  competition;  that  the  class  basis  was  established,  noi. 
because  of  any  decrease  in  water  competition,  but  to  avoid  substan- 
tial decreases  in  the  rates  to  intermediate  territory  which  otherwise 
^^ould  have  been  necessarv  under  our  decisions  in  the  Intermountain 
Rate  Cases;  and  that  this  was  merely  a  return  to  the  normal  basis, 
which  had  long  applied  to  intermediate  territory.  They  observe 
that  the  class  rates  are  not  attacked  as  such,  nor  is  it  contended  that 
the  articles  are  improperly  placed  in  the  classification. 

Complainants  cite  numerous  articles,  including  a  number  of  liquids, 
rated  first  or  second  class,  less  than  carloads,  when  in  glass  or 
earthenware,  boxed,  or  in  metal  cans,  boxed,  which  were,  at  the 
time  complainants'  shipments  moved,  accorded  less-than-carload  com- 
modity rates  of  $2  or  slightly  higher,  and  carload  commodity  rates 
of  from  $1  to  $1.25  from  Chicago  to  Pacific  coast  terminals.  Among 
those  articles  are  liquid  cement:  liquid  belt  dressing;  curriers'  har- 
ness, shoe  or  leather  dressing;  patent  or  proprietary  medicines, 
liquid;  drugs,  or  medicines,  n.  o.  s. ;  champagne;  liquors,  n.  o.  s.; 
and  ink.  While  the  transportation  conditions  surrounding  these 
articles  are  not  shown,  neitlier  is  there  any  explanation  by  defend- 
ants of  the  great  disparity  between  the  rates  thereon  and  the  rates 
on  the  articles  here  under  consideration. 

We  find  that  the  rates  legally  applicable  on  the  shipments  in  ques- 
tion have  not  been  justified  on  this  record.  We  further  find  that  on 
the  shipments  of  the  various  wax  preparations  the  rates  legally  ap- 
plicable were  unreasonable  to  the  extent  that  they  exceeded  $2  from 
Racine,  $2.15  from  Cincinnati,  and  $2.34  from  Boston ;  and  that  the 
rate  legally  applicable  on  the  shipment  of  O'Cedar  polish  from  Chi- 
cago was  unreasonable  to  the  extent  that  it  exceeded  $2.35.    In  reacb- 
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ing  these  conclusions  we  have  taken  into  consideration,  in  addition 
to  complainants'  comparisons,  the  circumstances  that  the  burden  of 
proof  is  upon  the  defendants,  that  defendants  were  thefmselves  un- 
certain as  to  the  rates  applicable  during  the  period  of  movement,  and 
that  subsequently  at  a  time  when  the  costs  of  transportation  were 
rapidly  advancing  a  less-than-carload  commodity  rate  of  $2  was  es- 
tablished on  "  floor  oils  and  floor  wax,  in  metal  cans,  boxed  "  and  on 
"furniture  polish  in  bulk  in  barrels"  from  all  transcontinental 
groups  to  Pacific  coast  terminals.  This  rate  did  not  cover  O'Cedar 
polish,  in  metal  cans,  boxed ;  that  commodity  is  rated  one  class  higher 
than  furniture  and  floor  waxes  in  less  than  carloads;  and  the  record 
does  not  convince  us  that  it  is  unreasonable  to  charge  a  somewhat 
higher  rate  than  on  the  waxes.  Upon  the  facts  of  record  we  think 
$2.35  would  have  been  a  reasonable  maximum  rate  on  the  shipment 
of  O'Cedar  polish. 

No.  9086. 

As  stated,  this  complaint,  filed  August  3,  1916,  attacks  the  rates 
charged  by  defendants  on  shipments  of  O'Cedar  polish  in  glass, 
boxed,  and  in  metal  cans,  boxed,  and  on  shipments  of  mops  and  mop 
handles,  in  less  than  carloads  and  in  straight  and  mixed  carloads, 
from  Chicago  to  Pacific  coast  terminals  during  the  two-year  period 
preceding  the  filing  of  the  complaint. 

The  facts  in  regard  to  the  rates  on  O'Cedar  polish  have  already 
been  stated.  We  find  that  the  rates  legally  applicable  prior  to  No- 
vember 15,  1914,  on  the  shipments  in  question  in  No.  9086,  were  not 
unreasonable,  but  that  the  rates  legally  applicable  thereafter  during 
the  reparation  period  have  not  been  justified  on  this  record.  We 
further  find  that  the  legally  applicable  rates  on  and  after  November 
16,  1914,  were  unreasonable  to  the  extent  that  they  exceeded  $2.35 
on  less-than-carload  shipments  and  to  the  extent  that  they  exceeded 
$1.30  on  straight  carload  shipments. 

The  mops  referred  to  in  No.  9086  are  of  cotton  yarn  saturated 
with  O'Cedar  polish,  and  have  metal  fixtures  or  centers  attached. 
They  are  shipped  in  metal  cans,  in  double-faced  corrugated  straw- 
board  boxes  which  are  in  accordance  with  the  requirements  and  speci- 
fications of  the  classification. 

Early  in  1913,  to  California  terminals,  and  early  in  1914,  to 
north  coast  terminals,  the  then  existing  commodity  rates  of  $1.25, 
minimum  weight  24,000  pounds,  carloads,  and  $1.75,  less  than  car- 
loads, on  mops  in  bundles  or  crates  from  Chicago  were  increased 
to  $1.50,  minimum  20,000  pounds,  and  $2,  respectively.  On  No- 
vember 15,  1914,  the  conmiodity  rates  were  canceled,  leaving  ap- 
plicable on  mops  in  bundles,  boxes,  barrels,  or  crates,  in  carloads 
and  less  than  carloads,  respectively,  the  third-class  rate  of  $2.45, 
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mininium  weight  20,000  pounds,  and  the  second-class  rate  of  $2.95, 
which  rates  were  assessed  on  complainant's  shipments.  The  de- 
fendants' justification  for  these  increased  rates  is  the  same  as  for 
those  on  O'Cedar  polish  and  the  wax  preparations.  The  previously 
existing  commodity  rates  of  $1.50  and  $2  do  not  appear  low,  how- 
ever, in  comparison  with  the  rates  contemporaneously  maintained 
by  defendants  on  other  commodities  as  set  forth  in  an  exhibit  filed 
by  complainant.  The  record  indicates  that  complainant's  mops 
will  load  to  at  least  30,000  pounds  in  a  36-foot  car  and  complainant 
asks  for  a  carload  rate  of  $1  with  a  minimum  weight  of  36,000 
pounds.  Based  upon  2,239  miles,  the  distance  from  Chicago  to 
Seattle  as  shown  of  record,  and  the  minimum  weight  of  20,000  pounds, 
the  rate  of  $1.50  earned  13.4  cents  per  car-mile~,  while  upon  the 
basis  of  a  weight  of  30,000  pounds  the  earnings  would  be  20.1 
cents  per  car-mile.  Very  few  of  complainant's  shipments  to  the 
Pacific  coast  are  in  carload  lots. 

Upon  tlie  record  before  us  we  are  of  the  opinion  and  find  that  the 
rates  legally  applicable  on  complainant's  shipments  of  mops  prior 
to  November  15,  1914,  were  not  unreasonable,  but  that  the  rates  on 
and  after  that  date  have  not  been  justified,  and  that  they  were  un- 
reasonable to  the  extent  that  they  exceeded  $1.50,  minimum  30,000 
pounds,  in  straight  carloads,  and  $2  in  less  than  carloads. 

The  mop  handles  referred  to  in  No.  9086  are  merely  plain  sticks 
of  wood,  threaded  at  one  end.  They  are  shipped  in  bundles.  Prior 
to  November  15,  1914,  the  defendants  maintained  from  Chicago  to 
Pacific  coast  terminals  rates  of  $1.25,  minimum  weight  30,000  pounds, 
carloads,  and  $1.75,  less  than  carloads,  on  wooden  mop  handles  with 
or  without  metal  fixtures  attached,  in  boxes,  crates,  or  bundles,  and 
rates  of  85  cents,  minimum  weight  40,000  pounds,  carloads,  and  $1.35 
less  than  carloads,  on  wooden  mop  handles,  without  metal  fixtures,  in 
boxes,  crates,  or  bundles.  The  $1.35  rate  was  applicable  on  com- 
plainant's less-than-carload  shipments  made  prior  to  that  date.  On 
November  15,  1914,  the  less-than-carload  commodity  rates  were  can- 
celed, leaving  applicable  the  third-class  rate  of  $2.45  on  shipments  in 
bundles,  and  the  fourth-class  rate  of  $2.07  on  shipments  in  boxes  or 
crates.  The  carload  rates  of  85  cents  and  $1.25  remained  in  effect, 
but  the  minimum  in  connection  with  the  latter  was  increased  to 
36,000  pounds.  Effective  October  18,  1915,  commodity  rates  of  $1.50, 
carloads,  minimum  weight  16,000  pounds,  and  $2  less  than  carloads, 
were  established. 

Here  also  the  defendants  offer  the  same  justification  for  the  in- 
crease effected  November  15,  1914,  in  the  less-than-carload  rates  as 
they  offered  with  respect  to  the  rates  on  O'Cedar  polish  and  the  wax 
preparations. 
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We  find  that  the  defendants  have  not  justified  the  less-than-car- 
load  rate  in  effect  from  November  15,  1914,  to  October  17,  1915,  and 
that  it  was  unreasonable  to  the  extent  that  it  exceeded  $1.35.  We  do 
not  find  that  the  less-than-carload  rates  in  effect  prior  to  November 
15,  1914,  and  on  and  after  October  18,  1915,  or  the  carload  rates  in 
effect  during  the  period  covered  by  the  claim  for  reparation  were 
unreasonable. 

Defendants'  tariffs  do  not  provide  mixed  carload  rates  on  O'Cedar 
polish,  mops,  and  mop  handles,  from  Chicago  to  Pacific  coast  ter- 
minals and  complainant  in  No.  9086  asks  that  such  a  provision  be 
established,  because  it  sometimes  ships  those  articles  together. 

Upon  the  facts  of  record  we  find  that  the  absence  of  such  a  pro- 
vision did  not  result  in  unreasonable  charges  on  past  shipments  re- 
ferred to  in  the  complaint,  but  that  for  the  future  charges  on  mixed 
carloads  of  the  following  articles,  viz,  furniture  polish,  mops,  and 
mop  handles,  shipped  in  one  day  by  one  consignor  from  Chicago  to 
one  consignee  at  one  Pacific  coast  terminal,  will  be  unreasonable  to 
the  extent  that  they  exceed  the  charges  at  the  highest  rate  and  high- 
est mininmm  weight,  or  actual  weight  if  greater,  applicable  on  a 
straight  carload  of  any  of  the  articles  contained  in  the  shipment.  An 
appropriate  order  will  be  entered. 

REPARATION. 

We  further  find  that  complainants  in  Nos.  9086  and  9189  made 
shipments  and  paid  and  bore  charges  thereon  as  described ;  that  they 
have  been  damaged  to  the  extent  that  the  charges  paid  exceeded 
those  which  would  have  accrued  under  the  rates  herein  found  reason- 
able; and  that  they  are  entitled  to  reparation,  with  interest,  on  ship- 
ments not  barred.  The  exact  amount  of  reparation  due  can  not  be 
determined  on  this  record,  and  the  complainants  should  prepare  state- 
ments showing  the  details  of  the  shipments  in  accordance  with  rule  V 
of  the  Eules  of  Practice,  which  statements  should  be  submitted  to  the 
defendants  for  verification.  Upon  receipt  of  statements  so  prepared 
and  verified,  we  shall  consider  the  entry  of  an  order  awarding  rep- 
aration. 

PRESENT  RATES. 

Since  the  hearings  in  these  cases  there  have  been  comprehensive 
and  radical  readjustments  in  transcontinental  rates,  due  in  part  to 
our  decisions  in  the  Intermountmn  Rate  Cases  and  in  part  to  the 
great  changes  in  transportation  conditions  caused  by  the  war.  Upon 
the  present  record  it  is  impossible  for  us  to  determine  with  fairness  to 
all  parties  just  and  reasonable  rates  for  the  future.  The  record  will 
be  held  open  90  days  from  the  date  of  the  service  hereof  to  enable 
complainants  to  file  petitions  for  further  hearings  with  respect  to  tiie 
justness  and  reasonableness  of  the  present  rates. 

55i.aa 


BUTTERFIELD  CO.   V.   N.   O.   &  N.   E.   R.  R.  00.  741 


No.  104G0. 
C.  S.  BUTTERFIELD  COMPANY 

V. 

NEW   ORLEANS   &   NORTHEASTERN   RAILROAD 
COMPANY,  DIRECTOR  GENERAL,  ET  AL. 


Submitted  May  21,  1919,     Decided  December  19,  1919. 


Demurrage  charges  at  East  St.  Louis,  111.,  on  one  carload  of  lumber  shipped 
from  Tyler.  Miss.,  to  St.  Louis,  Mo.,  found  to  have  been  Illegal.  Repara- 
tion awarded. 

Luther  L,  Tyler  for  complainant. 
Caj'l  Fox  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Woolley,  and  Eastman. 
By  Division  3: 

By  this  complaint,  seasonably  filed,  complainant,  a  corporation 
engaged  in  the  lumber  business  at  Brookhaven,  Miss.,  seeks  repara- 
tion for  alleged  unreasonable  demurrage  charges  collected  for  the 
detention  at  East  St.  Louis,  111.,  of  a  carload  of  lumber  shipped 
January  9,  1917,  from  Tyler,  Miss.,  to  St.  Louis,  Mo.  The  legality 
of  the  assessmimt  of  demurrage  is  the  point  in  issue. 

The  shipment  was  delivered  to  the  New  Orleans  &  Northeastern 
Railroad  at  Tyler,  consigned  to  complainant  at  St.  Louis,  care  Mis- 
souri Pacific  Railroad,  without  intermediate  routing.  Complain- 
ant seasonably  advised  the  latter  carrier  of  the  consignment,  with  in- 
structions to  notify  Philip  Gruner  &  Brothers  Lumber  Company,  St. 
Louis,  upon  arrival  of  the  car  and  to  accept  its  orders  for  disposi- 
tion; and  that  company  on  January  18,  1917,  instructed  delivery  to  a 
St.  Louis  customer  at  its  switch  on  the  Missouri  Pacific. 

The  car  arrived  at  East  St.  Louis  over  the  Mobile  &  Ohio  Railroad, 
hereinafter  called  defendant,  January  24;  two  days  later  it  was  re- 
ceived by  the  Terminal  Railroad  Association  of  St.  Louis  for  de- 
livery at  St.  Louis  to  the  Missouri  Pacific;  and  on  the  following 
day,  January  27,  it  was  returned  to  defendant  by  the  Terminal  Rail- 
road with  notation  on  the  waybill :  "  M&O  for  yard  route  and  B/0." 
It  is  explained  that  "yard  route"  called  for.  the  insertion  of  the 
exact  delivery  point  on  the  Missouri  Pacific,  and  that  "  B/0  "  meant 
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bad  order,  in  that  the  loading  was  too  wide  to  pass  permanent 
structures  on  the  Terminal  Railroad's  tracks.  The  car  was  held  on 
defendant's  tracks,  the  Terminal  Bailroad  having  no  available  stor- 
age space,  and,  upon  expiration  of  the  free-time  allowance,  demur- 
rage was  assessed  thereon  until  the  car  was  released,  February  16, 
1917,  at  6  o'clock  p.  m. 

On  January  28  the  defendant's  agent  mailed  a  notice  addressed  to 
complainant  at  St.  Louis,  that  the  car  was  being  held  for  street  ad- 
dress and  asking  for  disposition.  This  notice  was  returned  to  de- 
fendant, as  complainant  had  no  office  in  St.  Louis.  Through  the 
originating  carrier  complainant  was  notified  that  the  car  was  so  de- 
tained because  the  consignee  was  unknown,  and  on  February  5  wrote 
defendant  that  instructions  for  delivery  had  been  given  to  the  Mis- 
souri Pacific.  No  notice  was  sent  to  the  Missouri  Pacific  until 
February  6,  when  defendant  asked  that  line  if  it  would  accept  the 
shipment  and  protect  charges  to  St.  Louis.  On  the  following  day 
the  Missouri  Pacific  replied  that  it  would  accept  the  car  only  after 
payment  of  all  charges  including  its  switching.  On  February  8  de- 
fendant's agent  advised  complainant  that  the  Missouri  Pacific  would 
accept  the  car  only  free  of  all  charges,  including  accrued  demurrage, 
which  complainant  declined  to  pay.  On  February  16  the  Philip 
Gruner  &  Brothers  Lumber  Company  paid  the  freight  charges  and  $66 
demurrage  charges,  and,  the  load  having  been  reconditioned  in  the 
meantime,  the  shipment  was  delivered  to  its  customer  in  St.  Louis. 
The  charges  were  finally  paid  and  borne  by  complainant. 

The  Missouri  Pacific  did  not  concur  in  the  joint  rate  from  Tyler 
to  St.  Louis,  published  by  the  participating  carriers,  including  the 
Terminal  Railroad,  and  under  which  the  shipment  moved,  but  the 
defendant  provided  for  the  absorption  of  the  switching  charges  of 
the  Missouri  Pacific  at  St.  Louis.  In  the  tariff  publishing  the  rate 
i-eference  was  made  to  individual-line  tariffs  for  applicable  terminal 
charges,  etc.  St.  Louis-East  St.  Louis  Terminal  Switching  Lines' 
tariff,  to  which  the  Missouri  Pacific,  among  others,  was  a  party, 
provided : 

No  loaded  or  empty  car  will  be  accepted  for  switching  unless  accompanied 
by  regular  waybill  or  switch  bill  showing  final  destination  and  consignee. 
******  • 

When  handled  for  s\iitching  revenue  only,  cars  will  not  be  accepted  tnm 
connecting  lines  with  charges  to  collect.    Switching  charges  must  be  prepaid. 

A  dismissal  of  the  complaint  is  urged  upon  the  grounds  that  when 
the  shipment  reached  St.  Louis  on  the  Terminal  Railroad  tracks  the 
obligation  of  the  bill  of  lading  was  discharged;  that  the  shipment 
thereupon  became  subject  to  the  above-quoted  tariff  provisions  as  the 
conditions  of  its  acceptance  by  that  line;  that  the  Missouri  Pacific 
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was  not  a  party  to  the  joint  rate  or  the  transportation  undertaking 
thereunder ;  and  that  the  matter  of  delivery  should  have  been  taken 
up  with  the  carrier  issuing  the  bill  of  lading  or  with  a  line  partici- 
pating in  the  joint  rate. 

In  several  cases  we  have  condemned  the  assessment  of  demurrage 
on  shipments  moving  under  joint  rates  and  withheld  from  deliver- 
ing lines,  parties  to  those  rates.  Este  Co.  v.  A.  C.  L,  R.  R.  Co,^ 
34  I.  C.  C,  4G9;  Trexler  Lumber  Co.  v.  N.  0.  <£  N.  E.  R.  R^  49 
I.  C.  C,  121.  So  far  as  the  shipping  public  is  concerned  the  effect 
of  a  switching  absorption  is  to  establish  a  joint  rate.  National  Dock 
&  Storage  Warehouse  Co.  v.  B.  cfe  M.  R.  R.,  38  I.  C.  C,  643,  650. 
The  shipment  was  billed  through  from  point  of  origin  to  the  Mis- 
souri Pacific  tracks.  The  carriers  to  St.  Louis  contracted  to  make 
the  delivery  specified  in  the  bill  of  lading,  and  the  assessment  of 
demurrage  charges  at  a  point  intermediate  to  the  delivery  point  was 
unauthorized  and  unlawful. 

We  find  that  the  demurrage  charges  assailed  were  unlawfully 
collected;  that  complainant  paid  and  bore  the  said  charges;  that  it 
has  been  damaged  in  the  amount  thereof;  and  that  it  is  entitled  to 
reparation  from  the  Mobile  &  Ohio  Railroad  Company  in  the  sum 
of  $66,  with  interest. 

An  order  awarding  reparation  will  be  entered. 
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No.  10577. 

BENNETT  GRAIN  COMPANY  ET  AL. 

V. 

DIRECTOR   GENERAL,  ILLINOIS   CENTRAL   RAILROAD 

COMPANY,  ET  AL. 


Submitted  October  21,  1919.     Decided  December  19,  1919, 


Chnrffes  on  coal,  in  carloads,  from  Benton  an<l  Zolgler,  111.,  to  points  in  South 
Dakota  and  Minnesota,  reconsiijneil  en  ronte  to  other  points  in  those 
states,  found  to  have  been  unreasonable  to  the  extent  that  they  exceeded 
the?  joint  through  rates  plus  a  reconsignnient  charge.    Ueparation  awarded. 

Stanley  B.  Houck  for  complainants. 
O,  IF.  Dynes  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  AVoolley,  and  Eastman. 

By  Division  3: 

Tlie  complainants,  Bennett  Grain  Company  and  Hayes  Lucas 
Lumber  Company,  corporations  engaged  in  the  coal  business  at  points 
in  South  Dakota  and  Minnesota,  by  complaint  filed  April  16,  1919; 
allege  that  unreasonable  charges  were  collected  by  defendants  on  six 
carloads  of  coal  shipped  during  the  period  between  January  28,  1918, 
and  July  3,  1918,  both  inclusive,  from  Benton  and  Zeigler,  111.,  to 
various  points  in  South  Dakota  and  Minnesota,  and  reconsigned  to 
other  points  in  those  states.  Reparation  is  asked.  Rates  through- 
out this  report  are  stated  in  amounts  per  ton  of  2,000  pounds. 

Various  details  respecting  the  shipments  are  shown  in  the  fol- 
lowing table: 


Date  of  shipment. 

Point  of  origin. 

Original  billed  desti- 
nation. 

Final  destination. 

Joint  rate 

from  point 

of  origin  tu 

final  denti- 

natii  n. 

Jan.  20,  1918 

Benton,  111 

Rochester,  Minn 

Rochester.  Minn 

Ro(^hester,  Minn 

Crandon,  S.  Dak 

Winnebago,  Minn 

Okabena,  Minn 

Owatonna,  Minn 

Waseca,  Minn 

1 12.  \h 

Jan.  28,  1918 

Renton,  111 

»  2.45 

Feb.  7,  1918 

Benton,  111 

OwatCHina,  Minn 

Uitchoock.S.  Dak.... 

Jackson.  Minn 

Flandreau,  8.  Dak 

•2.45 

Mar.  1, 1918 

Zelfjler.  Ill 

>3.40 

Julys,  1918 

July  3,  1918 

Benton,  III 

*3.33 

Bentun.  Ill 

*s.<o 

I  Moved  I.  C.  R.  R.  to  Peoria,  Hi.,  and  C.  &  N.  W.  Ry.  bevond. 
>  Moved  I.  C.  R.  R.  to  MendoU,  111.,  and  C,  M.  dc  St  P.  Ry.  U 


Ry.  beyond. 
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The  tariffs  of  the  Chicago  &  North  Western  and  the  Chicago, 
Milwaukee  &  St.  Paul  railways,  hereinafter  called  the  North  West- 
ern and  the  Milwaukee,  respectively,  permitted  reconsignment  of 
coal  at  the  through  rate  plus  a  reconsigning  charge  of  $5  per  car 
when  reconsigned  after  the  arrival  of  the  car  at  the  original  billed 
destination  and  $2  per  car  when  reconsigned  prior  thereto,  or  when 
orders  therefor  were  placed  with  the  defendants'  agents  in  time  to 
permit  the  necessary  instructions  to  be  given  to  yard  employees 
prior  to  arrival  of  the  car  at  the  billed  destination.  An  exception 
was  made  on  traffic  received  from  or  originating  at  points  on  the 
Illinois  Central  Railroad,  the  tariffs  in  such  cases  providing  for  the 
application  of  the  combination  of  local  rates  to  and  beyond  the  re- 
consigning  point,  plus  these  reconsigning  charges.  It  appears  that 
the  various  reconsignments  were  effected  on  the  rails  of  the  re- 
spective delivering  carriers  and  that  the  charges  were  based  on  the 
respective  combination  rates,  to  and  from  the  reconsigning  points, 
plus  reconsigning  charges  of  $2  on  some  of  the  cars  and  $5  on 
others.  While  it  is  evident  that  the  charges  collected  were  materially 
in  excess  of  those  which  would  have  accrued  at  the  respective  joint 
rates,  plus  the  applicable  reconsigning  charges,  we  are  unable  to 
check  the  legality  of  the  charges  collected  as  the  record  neither  dis- 
closes at  what  points  the  shipments  were  reconsigned  nor  what  re- 
consigning charge  properly  applied  on  them. 

If  the  reconsignments  had  been  effected  while  on  the  rails  of  the 
Illinois  Central  the  joint  rates  would  have  applied,  and  the  ex- 
ception in  the  delivering  carriers'  tariffs  with  respect  to  traffic  in 
which  the  Illinois  Central  participated  appears  to  have  been  the  re- 
sult of  a  disagreement  between  the  carriers  over  the  adjustment  or 
settlement  of  the  divisions  and  charges.  By  amendments  to  their 
tariffs,  subsequent  to  the  movements  in  question,  effective  November 
15,  1918,  as  to  the  North  Western,  and  January  2,  1919,  as  to  the 
Milwaukee,  the  exceptions  were  eliminated  and  the  general  basis  of 
reconsigning  charges  in  effect  when  the  shipments  moved  was  made 
applicable  to  shipments  received  from  or  originating  on  the  Illinois 
Central.  The  amended  rules  have  since  remained  in  effect  and  no 
serious  effort  was  made  upon  the  hearing  to  justify  the  lawfulness 
of  the  charges  assailed. 

We  find  that  the  charges  assailed  were  unreasonable  to  the  extent 
that  they  exceeded  those  which  would  have  accrued  at  the  respective 
joint  rates  hereinabove  set  forth,  plus  reconsigning  charges  on  the 
basis  of  defendants'  present  tariff  rules;  that  complainants  respec- 
tively caused  the  shipments  to  be  made  as  described  and  paid  and 
bore  the  charges  thereon,  and  that  they  have  been  damaged  and  are 
entitled  to  reparation,  with  interest.    The  exact  amount  of  repara- 
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tion  due  can  not  be  determined  on  this  record,  and  complainants 
should  prepare  and  submit  to  defendants  for  verification  statement.^ 
showing  the  details  of  the  shipments  in  accordance  with  rule  V  of  the 
Eules  of  Practice.  Upon  receipt  of  statements  so  prepared  and  veri- 
fied we  will  consider  the  entry  of  an  order  awarding  reparation. 

Complainants  also  ask  for  reparation  on  account  of  war  taxes 
collected  in  excess  of  those  which  would  have  accrued  if  the  joint 
rates  had  been  applicable.  Following  Zelnicker  Supply  Co.  v.  S, 
Ry.  Co,^  53  I.  C.  C,  308,  we  hold  that  we  are  without  power  to 
order  refund  of  war  taxes,  and  that  we  may  not  properly  include 
in  an  award  of  reparation  the  amount  so  paid,  computed  on  the  pub- 
lished rate,  in  excess  of  what  the  war  tax  would  have  been  if  com- 
puted on  the  rate  which  we  subsequently  find  would  have  been 
reasonable. 

No  order  for  the  future  is  necessary. 
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No.  9496. 
HALEY  &  LANG  COMPANY 

V. 

AMERICAN  EXPRESS  COMPANY  ET  AL. 


Submitted  July  10,  1919.    Decided  December  30,  1919, 


Rates  charged  for  the  transportation  of  one  carload  of  cherries  and  one  carload 
of  fresh  strawberries  from  White  Salmon,  Wash.,  to  Sioux  Falls,  S.  Dak., 
found  unreasonable.    Reparation  awarded.  ^ 

R,  D.  Springer  for  complainant. 

W,  T,  Llewellyn  and  C,  O,  Bailey  for  American  Express  Com- 
pany. 

E,  W,  Bennett  for  Northern  Express  Company. 

Report  of  the  Commission. 

Division  3,  Commissioners  Meyer,  Hall,  and  Eastman. 

By  Division  3: 

Complainant  is  a  corporation  engaged  in  the  fruit  and  vegetable 
business  at  Sioux  Falls,  S.  Dak.  By  complaint  seasonably  filed  it 
alleges  that  the  rate  charged  by  defendants  on  one  carload  of  straw- 
berries and  one  carload  of  cherries,  shipped  June  13  and  July  9, 
1913,  from  Wliite  Salmon,  Wash.,  to  Sioux  Falls,  was  unreasonable 
and  in  violation  of  the  long-and-short-haul  rule  of  the  fourth  section 
of  the  act  to  regulate  commerce.  Reparation  is  asked.  The  Director 
General  is  not  a  party  defendant.  Rates  will  be  stated  in  amounts 
per  100  pounds. 

White  Salmon,  Wash.,  is  a  local  point  on  the  Spokane,  Portland 
&  Seattle  Railway,  75  miles  east  of  Portland,  Oreg.  The  shipments 
were  originally  consigned  to  stations  other  than  Sioux  Falls,  but 
were  diverted  to  that  point  while  in  transit.  They  were  moved  by 
the  Northern  Express  Company  to  Oakes,  N.  Dak.,  and  the  Ameri- 
can Express  Company  beyond,  a  total  distance  of  1,782  miles.  The 
carload  of  strawberries  weighed  16,200  pounds  and  the  carload  of 
cherries  15,500  pounds.  Transportation  charges  aggregating  $887.60 
were  ultimately  collected  thereon  at  the  back-haul  combination  rate 
of  $2.80,  composed  of  80  cents  from  White  Salmon  to  Vancouver, 
Wash.,  and  $2  from  Vancouver  through  White  Salmon  to  destina- 
tion, legally  applicable  under  defendants'  tariffs  and  rule  5  (d)  of 
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Tariff  Circular  19-A.  Additional  charges  for  icing  and  stoppage 
in  transit  to  partially  unload  were  also  collected,  but  these  are  not 
in  issue.  Effective  April  10,  1914,  defendants  established  a  rate  of 
$2  on  strawberries  and  cherries  from  White  Salmon  to  Sioux  Falls 
over  the  route  of  movement,  and  complainant  asks  reparation  upon 
that  basis. 

At  the  time  of  movement  the  defendants  participated  in  the  $2 
rate  from  ports  such  as  Vancouver  and  Portland,  Oreg.,  and  from 
interior  points  such  as  Wenatchee  and  Yakima,  Wash.,  to  Sioux 
Falls  and  other  points  in  the  same  general  territory,  and  they  also 
applied  the  $2  rate  from  White  Salmon  to  a  number  of  South  Da- 
Icota  points  other  than  Sioux  Falls. 

Defendants  stated  that  prior  to  the  time  of  movement  there  had 
been  no  shipments  of  berries  from  White  Salmon  to  Sioux  Falls 
and  that  if  request  had  been  made  in  time  the  $2  rale  would  have 
been  established  prior  to  the  movement  of  these  shipments.  They 
concede  that  there  was  no  justification  for  a  higher  rate  from  White 
Salmon  than  from  Vancouver,  but  state  that  the  $2  rate  was  origin- 
ally established  to  foster  the  berry  industry  and  contend  that  it  was 
unreasonably  low  and  does  not  afford  a  basis  for  reparation.  The 
only  testimony  in  support  of  this  contention  was  a  general  statement 
that  defendants  would  have  received  higher  charges  on  a- carload  of 
the  cheapest  freight  from  the  coast  to  Sioux  Falls  than  on  the 
traffic  in  question  at  the  $2  rate,  and  that  the  charges  on,  the  latter 
would  have  been  less  than  for  the  transportation  of  eggs  from  the 
coast  to  St.  Paul,  Minn. 

The  fourth  section  departure  resulting  from  the  application  of  a 
higher  rate  from  White  Salmon,  an  intermediate  point,  than  from 
Vancouver,  was  protected  by  an  appropriate  fourth  section  applica- 
tion, but  as  this  departure  had  been  removed  in  1914  no  application 
was  set  for  hearing  with  this  case. 

We  find  that  the  rate  charged  was  unreasonable  to  the  extent 
that  it  exceeded  $2  per  100  pounds;  that  complainant  made  the 
shipments  as  described  and  paid  and  bore  the  charges  thereon;  that 
it  has  been  damaged  to  the  extent  of  the  difference  between  the 
charges  paid  and  those  which  would  have  accrued  at  the  rate  herein 
found  reasonable ;  and  that  it  is  entitled  to  reparation  in  the  sum  of 
$253.60,  with  interest.  No  order  for  the  future  is  necessary.  An 
order  awarding  reparation  will  be  entei*ed. 
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No.  10208. 
GAMBLE  ROBINSON  COMPANY 

NORTHERN  PACIFIC  RAILWAY  COMPANY  ET  AL. 


Submitted  November  27,  19J8.    Decided  December  SO,  1919. 


Rate  of  $1.38  per  100  pounds  charged  on  a  mixed  carload  of  oranges  and 
lemons  from  Lindsay,  Calif.,  to  Sidney,  Mont.,  found  to  have  been  un- 
reasonable to  the  extent  that  it  exceeded  $1.15.     Reparation  awarded. 

L.  A    Knudsen  for  complainant. 
B.  TV.  Scandrett  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  MErER,  Hall,  and  Eastman. 

By  Division  3 : 

Complainant  is  a  corporation  engaged  in  the  wholesale  fruit  and 
produce  business  at  Minneapolis,  Minn.  By  complaint  filed  June 
15,  1918,  it  alleges  that  the  charges  collected  by  defendants  on  a 
mixed  carload  of  oranges  and  lemons,  shipped  November  18,  1916, 
from  Lindsay,  Calif.,  to  Miles  City,  Mont.,  and  diverted  in  transit 
to  Sidney,  Mont.,  were  unreasonable.  Reparation  is  asked.  Rates 
are  in  amounts  per  100  pounds. 

Sidney  is  the  northern  terminus  of  a  branch  line  of  the  Northern 
Pacific  Railway  extending  about  55  miles  from  the  main  line  at 
Glendive,  Mont.  The  shipment  weighed  28,392  pounds  and  moved 
as  routed  by  the  shipper  over  the  line  of  the  Southern  Pacific  Com- 
pany to  Ogden,  Utah,  Oregon  Short  Line  Railroad  to  Silver  Bow, 
Mont.,  and  Northern  Pacific  Railway  beyond.  Charges  were  col- 
lected in  tlie  sum  of  $393.70  based  on  the  legally  applicable  com- 
bination rate  of  $1.38,  composed  of  a  commodity  rate  of  $1.15  to 
Glendive  and  a  third-class  rate  of  23  cents  beyond,  plus  a  diversion 
charge  of  $2  which  is  not  assailed. 

Defendants  contemporaneously  maintained  a  commodity  rate  of 
$1.15  on  oranges  and  lemons  in  mixed  carloads  from  Lindsay  to 
practically  all  points  east  of  the  Rocky  Mountains  and  north  of  the 
Ohio  River.  This  rate  applied  to  many  branch-line  points  such  as 
Mott,  N.  Dak.,  127  miles  from  the  junction  with  the  main  line  of 
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the  Northern  Pacific  at  Mandan,  N.  Dak.  Defendants'  witness  stated 
at  the  hearing  that  the  $1.15  rate,  increased  by  25  per  cent  under 
General  Order  No.  28  of  the  Director  General  of  Railroads,  had  been 
published  to  apply  to  Sidney,  but  an  inspection  of  the  tariffs  on  file 
with  us  fails  to  verify  this  statement. 

Complainant  contends  that  the  rate  charged  was  unreasonable  to 
the  extent  that  it  exceeded  $1.15.  Defendants  admit  that  the  rate 
to  Sidney  was  not  properly  aligned  with  the  rates  to  other  points  in 
that  territory,  but  deny  that  the  charges  collected  were  unreasonable. 
They  compare  the  rate  charged  with  higher  rates  on  sugar  from  San 
Francisco,  Calif.,  and  on  butter,  eggs,  poultry,  cheese,  fresh  meat, 
and  packing-house  products  from  Chicago,  111.,  and  St.  Paul,  Minn., 
to  equidistant  points  in  Montana. 

We  find  that  the  rate  legally  applicable  was  unreasonable  to  the 
extent  that  it  exceeded  $1.15  per  100  pounds;  that  complainant  made 
the  shipment  as  described  and  paid  and  bore  the  charges  thereon; 
that  it  has  been  damaged  to  the  extent  of  the  difference  between  the 
charges  paid  and  those  which  would  have  accrued  at  the  rate  herein 
found  reasonable;  and  that  it  is  entitled  to  reparation  in  the  sum  of 
$65.19,  with  interest. 

An  order  awarding  reparation  will  be  entered. 
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No.  10584. 
LOWRY  LUMBER  COMPANY 

V. 

DIRECTOR  GENERAL,  GULF  &  SHIP  ISLAND  RAILROAD 

COMPANY,  ET  AL. 


Submitted  July  IS,   1019.     Decided  December  19,  1919. 


Charges  on  a  carload  of  lumber  from  Mendenhall,  Miss.,  to  Cairo,  111.,  re- 
consigned  to  Partridge,  Kans.,  found  to  have  been  unreasonable  to  the 
extent  that  they  exceeded  the  charges  at  the  joint  through  rate  plus  $2 
for  reconsignment. 

John  N.  Swenson  for  complainant. 
A.  P.  Humhurg  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Woolley,  and  Eastman. 

By  Division  3: 

Complainant,  successor  in  interest  to  Beekman  Lumber  Company, 
is  a  corporation  engaged  in  the  lumber  business  at  Kansas  City,  Mo. . 
By  complaint  filed  March  24,  1919,  it  alleges  that  the  charges  col- 
lected on  a  carload  of  lumber  shipped  November  14,  1917,  from 
Mendenhall,  Miss.,  to  Cairo,  111.,  reconsigned  to  Partridge,  Kans., 
were  unreasonable  to  the  extent  that  they  exceeded  the  charges 
which  would  have  accrued  at  the  joint  through  rate  contempora- 
neously applicable  from  Mendenhall  to  Partridge.  Reparation  and 
the  establishment  of  just  and  reasonable  charges  for  the  future  are 
asked.    Rates  are  stated  in  cents  per  100  pounds. 

The  shipment  consisted  of  40,000  pounds  of  yellow-pine  lumber 
and  moved  over  the  Gulf  &  Ship  Island  Railroad  to  Hattiesburg, 
Miss.,  Illinois  Central  Railroad  through  Cairo  to  St.  Louis,  Mo., 
and  thence  Chicago,  Rock  Island  &  Pacific  Railway  to  destination. 
Charges  were  collected  in  the  sum  of  $160,  exclusive  of  the  war  tax, 
at  a  combination  rate  of  40  cents,  based  upon  rates  of  15  cents  to 
Cairo  and  25  cents  beyond.  Contemporaneously  there  was  in  effect 
over  the  route  of  movement  a  rate  of  29  cents  from  Mendenhall  to 
Partridge,  under  which  reconsignment  at  Cairo  was  not  permitted. 
This  rate  also  applied  from  and  to  the  points  named  through 
Memphis,  Tenn.,  and  the  shipment  could  have  been  reconsigned  at 
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Memphis  thereunder.  On  June  25,  1918,  in  pursuance  of  General 
Order  No.  28  of  the  Director  General,  this  rate  was  increased  to  34 
cents,  the  present  rate.  The  short-line  distance  from  Mendenhall 
to  Partridge  is  through  Memphis,  869  miles;  the  distance  through 
Cairo,  1,089  miles.  The  shipment  apparently  did  not  arrive  at 
Cairo  until  a  considerable  time  after  the  reconsignment  instructions 
were  given  to  defendants,  and  complainant  urges  that  the  increased 
charges  were,  therefore,  excessive  for  the  additional  service  per- 
formed in  reconsigning  the  car. 

Defendants  state  that  the  shipment  moved  by  an  unnatural  route, 
although  they  admit  that  the  joint  through  rate  asked  by  complain- 
ant also  applied  over  that  route.  They  also  contend  that  the  40- 
cent  combination  was  reasonable  and  cite  similar  rates  for  like  dis- 
tances on  lumber  in  carloads  from  certain  points  in  Missouri  and 
Arkansas  to  points  in  Nebraska. 

In  Kern  &  Sons  v.  C,  M,  A  St.  P.  Ry  Co.,  40  I.  C.  C,  652,  and  the 
Reconsignment  Case.,  47  I.  C.  C,  590,  we  found  that  a  maximum 
charge  of  $2  for  the  extra  service  incident  to  the  diversion  or  re- 
consignment of  a  car  was  reasonable  provided  the  contents  of  the  car 
remained  unchanged,  no  out-of-line  haul  was  necessary,  and  request 
was  received  before  the  arrival  of  a  car  at  original  destination  or 
within  a  reasonable  time  thereafter  and  before  the  car  was  set  for 
delivery.  The  car  in  question  moved  and  was  handled  in  conformity 
with  these  conditions. 

Following  the  cases  cited  and  upon  the  facts  of  record,  we  find 
that  the  charges  assailed  were  unreasonable  to  the  extent  that  they 
exceeded  those  which  would  have  accrued  at  the  contemporaneous 
joint  through  rate  from  Mendenhall  to  Partridge,  plus  a  charge  of 
$2  for  reconsignment  in  transit.  We  further  find  that  the  ship- 
ment was  made  by  said  Beekman  Lumber  Company  as  described; 
that  said  Beekman  Lumber  Company  paid  and  bore  the  charges  and 
was  damaged  thereby ;  and  that  complainant,  successor  in  interest  to 
said  Beekman  Lumber  Company,  is  entitled  to  reparation  in  the  sum 
of  $42,  with  interest. 

P'oUowing  Zclnicker  Supply  Co.  v.  S.  Ry.  Co.,  53  I.  C.  C,  308, 
we  hold  that  we  are  without  power  to  order  refund  of  war  taxes  and 
may  not  properly  include  in  an  award  of  reparation  the  amount  so 
paid,  computed  on  the  published  rate,  in  excess  of  what  the  war  tax 
would  have  been  if  computed  on  the  rate  which  we  subsequently 
find  would  have  been  reasonable. 

An  order  awarding  reparation  will  be  entered,  but  as  the  basis 
herein  found  reasonable  was  established  on  May  27,  1918,  in  con- 
formity with  the  Reconsignment  Case^  supra^  and  is  still  in  effect^ 
no  order  will  be  entered  for  the  future. 
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No.  10598. 
SUNLAND  OIL  COMPANY 

V. 

DIRECTOR    GENERAL,    TEXAS    &    PACIFIC    RAILWAY 

COMPANY,  ET  AL. 


Submitted  July  8,  1919,    Decided  December  19,  1919, 


Rate  of  95  cents  per  100  pounds  on  gasoline,  In  carloads,  from  Wilson,  Okla.,  to 
El  Paso,  Tex.,  found  to  have  been  unreasonable  to  the  extent  that  it  ex- 
ceodt'd  44.5  cents.     Reparation  awarded. 

W,  E,  Ralph  for  complainant. 

F,  E,  Andrews  and  F.  R.  Dalzcll  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Woolley,  and  Eastman. 

By  Division  3: 

Complainant  is  a  corporation  engaged  in  the  purchase  and  sale  of 
petroleum  products  at  Tulsa,  Okla.  By  complaint  filed  March  19, 
1919,  as  amended,  it  alleges  that  the  rate  charged  by  defendants  on 
two  carloads  of  gasoline  shipped  from  Wilson,  Okla.,  to  El  Paso, 
Tex.,  August  19  and  22,  1918,  was  unreasonable.  Reparation  only 
is  asked.     Rates  are  stated  in  cents  per  100  pounds. 

The  shipments,  aggregating  106,841  pounds,  moved  over  the  Okla- 
homa, New^  Mexico  &  Pacific  Railway  to  Ardmore,  Okla.,  Gulf, 
Colorado  &  Santa  Fe  Railway  to  Fort  Worth,  Tex.,  and  Texas  & 
Pacific  Railway  to  destination.  The  two  carriers  last  named  were 
and  are  under  federal  control,  but  not  the  first  named.  Charges 
were  collected  in  the  sum  of  $1,014.99,  exclusive  of  a  war  tax,  at 
the  joint  fifth-class  rate  of  95  cents.  Reparation  is  asked  on  the 
basis  of  a  rate  of  44.5  cents.  When  the  shipments  moved  a  rate 
of  43.5  cents  applied  to  El  Paso  from  Ardmore,  20  miles  east  of 
Wilson.  Complainant's  witness  testified  that  oil  rates  from  Wilson 
were  ordinarily  based  on  Ardmore.  Before  the  shipments  moved 
the  complainant  requested  defendant  Oklahoma,  New  Mexico  & 
Pacific  to  establish  a  rate  of  43.5  cents  from  Wilson  to  El  Paso, 
and  that  line,  it  is  stated,  agreed  to  its  establishment,  but  appar- 
ently that  basis  was  not  agreeable  to  its  connections,  the  other  de- 
fendants in  this  case.  On  December  31,  1918,  a  rate  of  44.5  cents  was 
established  from  Wilson  to  El  Paso,  being  a  1-cent  arbitrary  over 
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the  rate  from  Ardmore  to  El  Paso,  and  is  still  in  effect.  The  dis- 
tance from  Wilson  to  El  Paso  is  739  miles.  The  rate  charged  earned 
25.7  mills  per  ton-mile,  and  68.7  cents  per  car-mile  on  the  average 
weight  of  53,420  pounds.  The  subsequently  established  rate  of  44.6 
cents  earned  12  mills  per  ton-mile  and  32.2  cents  per  car-mile  on  the 
basis  of  these  shipments.  The  complainant  is  not  a  party  to  the 
transportation  records,  but  the  undisputed  evidence  is  that  the  ship- 
ments were  made  for  its  account,  and  that  it  is  the  real  party  in 
interest  and  entitled  to  any  reparation  which  may  be  awarded. 

The  defendants  introduced  no  evidence. 

We  find  that  the  rate  assailed  was  unreasonable  to  the  extent 
that  it  exceeded  a  rate  of  44.5  cents  per  100  pounds;  that  the  ship- 
ments were  made  as  described;  that  complainant  paid  and  bore  the 
charges  thereon  at  the  rate  herein  found  unreasonable;  and  that  it 
is  entitled  to  reparation  in  the  sum  of  $539.55,  with  interest.  Fol- 
lowing Zelnicker  Supply  Co.  v.  S.  Ry.  Co,^  53  I.  C.  C,  308,  we  hold 
that  we  are  without  power  to  order  a  refund  of  war  taxes. 

An  appropriate  order  will  be  entered. 
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CASES  DISPOSED  OF  BY  THE  COMMISSION  WITHOUT  PRINTED 
REPORT  DURING  THE  TIME  COVERED  BY  THIS  VOLUME. 


I.  &  S.  1148.  LuMBEB,  Virginia  to  Northern  Points.  Rates  on  lumber  from 
Virginia  points  to  Ohio  and  Mississippi  River  crossings  and  to  c.  f.  a.  destina- 
tions. Loyal,  Taylor  d  White  and  O.  A.  Wing  field  for  Virginian  Railway  Co. 
R.  Walton  Moore,  Frank  W.  Gwathmey,  Charles  D,  Drayton,  and  W.  S.  Bron- 
son  for  other  respondents.  Schedules  under  suspension  cancelled.  Proceeding 
discontinued,  December  18,  1919. 

3121.  Tucson  Shippers'  Association  v.  S.  P.  Co.  Switching  charges  at 
Tucson,  Ariz.  S.  S.  Kingan  for  complainant.  F.  C.  Dillard,  P.  F.  Dunn, 
C.  W.  Durbrotc,  and  R.  8.  Stuhha  for  defendant.  Dismissed  on  request  of 
complainant,  November  10,  1919. 

3441.  ScATTERGOOD  et  al.  r.  P.  R.  R.  Co.  et  al.  Allowance  for  unloading  and 
elevating  carload  shipments  of  grain,  hay,  straw,  and  flour,  etc.  S.  F.  Scat- 
tergood  and  James  W.  M.  Newlin  for  complainants.  Geo.  D.  Dixon,  Henry 
Wolf  BikU,  Oeorge  Stuart  Patterson,  and  Walker  F.  Uagar  for  defendants. 
Dismissed  for  lack  of  prosecution,  December  9,  1919. 

4944.  Lang  &  Ouvebson  et  al.  v.  I.  C.  R.  R.  Co.  et  al.  Rates  on  motor 
cycles  Irom  Chicago,  111.,  Erie,  Pa.,  and  Springfield  and  Armory,  Mass.,  to 
Hanlontown  and  Waterloo,  low^a.  O.  M.  Stephen  for  complainant.  Wallace  T. 
Hughes,  A.  P.  Humburg,  C.  C.  Wright,  and  A.  H.  Lossow  for  defendants.  Dis- 
missed on  request  of  complainant,  November  10,  1919. 

5433.  Corporation  Commission  of.  the  State  of  North  Carolina  v.  S.  Ry. 
Co.  et  al.  Rates  on  various  commodities  from  Boston,  New  York,  Philadelphia, 
Baltimore,  and  other  points  to  Charlotte  and  other  points  in  North  Carolina. 
Franklin  McNeill,  W.  T.  Lee  and  E.  L.  Trains  for  complainant.  S.  S.  Perry, 
R.  C.  Wright,  Frederick  L.  Ballard,  Henry  Wolf  BikU,  Qeorgc  Stuart  Patterson, 
and  R.  Walton  Moore  for  defendants.  Dismissed  for  lack  of  prosecution, 
December  9,  1919. 

5901  and  Sub.  Nos.  1  and  2.  Gunderson  et  al.  v.  G.  &  S.  I.  R.  R.  Co.  Rules 
governing  wharfage  facilities  at  Gulfport,  Miss.  E.  J.  Botcers  for  complain- 
ants. Charles  D.  Drayton  for  defendant.  Complaint  satisfied.  Dismissed, 
October  7,  1919. 

6842.  BuicK  Motor  Co.  et  al.  v.  P.  &  R.  Ry.  Co.  et  al.  Rates  on  bar  steel 
from  points  in  Pennsylvania  and  Ohio  to  points  in  Michigan.  John  B.  Daish 
for  complainant.  Archibald  Fries,  H.  W.  Forward,  T.  H,  Burgess,  W.  H. 
Spicer,  William  W.  Collin,  Jr.,  John  H.  Koch,  John  T.  Johnston,  and  Frederick 
B.  Brown  for  defendants.     Dismissed  on  request  of  complainant,  April  7,  1919. 

6842.  Sub.  No.  1.  Weston-Mott  Co.  v.  P.  &  R.  Ry.  Co.  et  al.  Rate  on  bar  steel 
from  Reading,  Pa.,  to  Flinty  Mich.  John  B.  Daish  for  complainant.  Archibald 
Fries,  H.  W.  Forward,  T.  H.  Burgess,  W.  H.  Spicer,  William  W.  Collin,  jr., 
John  J  Koch,  John  T.  Johnston,  and  Frederick  B.  Brown  for  defendants. 
Dismissed  on  request  of  complainant,  July  30,  1919. 

7443.  Rogers-White  Lime  Co.  v.  St.  L.  &  S.  F.  R.  R.  Co.  et  al.  Rates  on 
lime  from  Monte  Ne,  Ark.,  to  various  destinations.    Dick  Rice  for  complMinant. 
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Thomas  Bond,  W,  M,  Power 8,  A,  A,  Kurd,  B.  F,  E,  Marsh  and  R,  C  HobbM 
for  defendants.  Good  cause  appearing  therefor,  complaint  dismissed  Ck:tober 
7,  1019. 

7519.  CuDAHY  Packing  Co.  i'.  A.,  T.  &  S.  F.  Ry.  Co.  et  al.  Rates,  minimum 
carload  weights,  and  mixing  and  loading  rules  for  the  transportation  of  fresh 
moats  and  packing-house  products  from  Sioux  City,  Iowa,  South  Omnha,  Nebr., 
Kan-^as  City  and  Wichita,  Kans.,  to  points  east  of  the  Indiana-Illinois  state 
line.  William  E.  Lamh  and  Thoman  Creiffh  for  complainant.  R,  D.  Rynder 
for  interveners.  EmeH  »S.  Ballard,  William  W.  ColUn,  jr.,  D,  L,  Meyers, 
Wallace  T.  Hughes,  Fred  C.  Furry,  C.  J.  Faulkner,  jr.,  II.  K.  Crafts,  W.  W. 
Manker,  R.  II.  Widdicomhc,  A.  F.  Cleveland.  O.  W.  Dynes,  and  C.  H.  Lahey 
for  defendants.     Dismissed  on  request  of  complainants,  July  30,  1919. 

Ti8H.  Graustktn  v.  B.  &  M.  R.  R.  et  ill.  Rate  on  milk  from  Vergennes,  Vt., 
and  intermediate  stations,  to  Boston,  Mass.  William  A.  Graustein  for  com- 
plainant. Charles  S.  Pierce  and  W.  A.  Cole  for  defendant.  Complaint  satis- 
fied.    Dismissed,  November  21,  1919. 

8132.  New  York  Mercantile  Exchange  v.  B.  &  O.  S.  W.  R.  R.  Co.  et  al. 
Rates  on  hutt(»r,  che*\se,  eggs  and  poultry,  any  quantity,  between  points  in 
oflicial  clasf»ification  territory  or  between  points  in  official  classification  territory 
and  other  points,  and  the  charges  for  icing  and  refrigeration.  Julius  D.  Mahr 
for  complainant.  Edward  Barton,  F.  B.  Carpenter,  L,  E.  Hinkle,  John  J. 
Koch,  O.  E.  Butterfield,  T.  H.  Burgess,  M.  B.  Pierce,  /).  L.  Gray,  C,  8.  Wight, 
M'illiam  C.  Coleman,  and  C.  E.  Dewey  for  defendants.  Decision  in  Docket  N«». 
7969  disposed  of  issues  herein  involv(Hl,  and  case  dismissed,  Noven>ber  10, 1919. 

8271.  Hutchinson  Traffic  Bureau  v.  A.,  T.  &  S.  F.  Ry.  Co.  et  al.  Rates 
on  beans,  sugar,  canned  goods,  and  cofTee,  from  Hutchinson,  Kans.,  to  points 
in  Colorado.  E.  II.  Hogueland  for  complainant.  R.  (7.  Merrick,  Fred  G. 
Wright  and  C.  C.  P.  Ravsch  for  defendants.  Dismissed  on  request  of  com- 
plainant, November  10,  1919. 

8180.  KANSAs-r)KLAiioMA  TRACTION  Co.  v.  E.,  J.  &  E.  Ry.  Co.  et  al  Rates  on 
rails  and  fastenings  from  South  Chicago.  111.,  to  South  OofTeyville,  Okla.  E,  H, 
Hogueland  and  W.  M.  Casejf  for  complainant.  Fred  G.  Wright  and  F,  B,  Clark 
for  defendants.    Complaint  satisfied.    Dismissed,  December  9,  1919. 

9106.  Gamble  Robinson  Fruit  Co.  v.  N.  P.  Ry.  Co.  Rates  on  apples 
from  points  in  Washington  to  points  in  North  Dakota.  L.  A.  Knudsen  for 
complainant.  L.  R.  Capron  for  defendant.  Transferred  to  Special  Docket  tor 
adjustment.  May  20,  1919. 

9295.  Atlas  Lumber  Co.  r.  P.  Co.  Storage  charges  on  shingles  at  Convoy, 
Ohio.  L.  S.  Mclntyre  and  Cha^i.  E.  Patton  for  complainant.  A,  ^.  ./.  HoU  for 
defendant.    Transferred  to  Spwial  Docket  for  adjustment,  July  7.  1919. 

9791.  Bkekman  Lumber  Co.  v.  S.,  W.  &  S.  R.  R.  Co.  et  al.  Rate  on  lumber 
from  West  Eminence,  Mo.,  to  Kansas  City,  Mo.,  reconslgned  to  Waterloo.  Iowa. 
No  appearance  for  complainant.  F.  C.  Broadway  and  ./.  A.  Middleton  for 
defendants.    Dismissed  on  request  of  complainant,  September  11,  1919. 

9844.  CoAD  V.  A.,  T.  &  S.  F.  Ry.  Co.  et  al.  Rates  on  gasoline,  kerosene  and 
refined  oil  from  Cushing,  Okla.,  and  Chanute,  Kans.,  to  Iowa  and  Minnesota 
points.  C.  W,  Pitts  for  complainant.  A.  J.  Grummett  and  M.  J.  Oolden  for 
defendants.    TransferrtMl  to  Special  Docket  for  adjustment,  May  24,  1919. 

985.S.  Good-Hopkins  Lumber  Co.  r.  G.  N.  Ry.  Co.  et  al.  Rate  on  lumber  from 
Wahkiakus,  Wash.,  to  Vandalia  and  Dodson,  Mont.  R.  J.  Knott  for  complain- 
ant. Thomas  Palmer  and  C.  J.  Bolander  for  defendanta  Dismissed  for  lack 
of  prosecution,  October  7,  1919. 
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9905.  Rates  to  Missouri  River  cities  and  related  territories.  Investigation 
by  the  Commission  of  proposed  Increased  class  rates  from  New  Orleans  and 
points  taking  same  rates  to  Missouri  River  cities,  Kansas,  Missouri,  and 
Nebraska  points,  Oklahoma  common  points,  and  other  destinations.  Upon 
withdrawal  of  Fifteenth  Section  Applications,  proceeding  discontinued,  October 
7,  1919. 

9935.  Moore  Stave  Co.  v.  M.  &  O.  R.  R.  Co.  et  al.  Rates  on  staves  and 
heading  from  Mobile,  Ala.,  to  points  in  trunk  line  territory,  Virginia  and 
Quebec.  Claude  W.  Owen  for  complainant.  R.  Walton  Moore  and  D.  Lynch 
Younger  for  defendants.    Complaint  satisfied.     Dismissed,  October  7,  1919. 

9976.  Swift  &  Co.  v.  M.  P.  R.  R.  Co.  Demurrage  charges  on  cars  placed  for 
icing.  R.  D.  Rynder  for  complainant.  B.  G.  Herbel  for  defendant.  Dismissed 
on  request  of  complainant,  December  9,  1919. 

9990.  St.  Ellen  Coal  Co.  et  al.  v.  St.  L.  &  B.  E.  Ry.  Co.  et  al.  Through 
routes  and  joint  rates  on  coal  from  Illinois  mines  to  destinations  on  the  line  of 
the  Missouri,  Kansas  &  Texas  Railway  Co.  R.  W.  Ropiequet  for  complainants. 
M.  W.  Schaefer,  E.  C.  Kramer,  C.  8.  Burg,  and  TV.  W,  Miller  for  defendants. 
Dismissed  on  request  of  complainant,  September  11,  1919. 

10030.  Milton  Brick  Co.  et  al.  v.  P.  R.  R.  Co.  et  al.  Rates  on  brick  from 
Milton,  Watsontown,  and  Paxtonville,  Pa.,  to  points  in  trunk  line  and  New 
England  territories.  John  A.  Henderson  for  complainants.  Henry  Wolf  Bickl4 
for  defendants.    Dismissed  for  lack  of  prosecution,  October  7,  1919. 

10031.  American  Coating  Mills  v.  A.  A.  R.  R.  Co.  et  al.  Rates  on  "  boards 
coated  or  decorated,"  in  official  classification  territory.  Frank  A,  Larish  for 
complainant.  G.  W.  Sterling,  F.  C.  Baird,  W,  J,  Mullin,  E,  W.  Beatty,  John  C. 
Bills,  Wm.  Jay  Turner,  W.  J,  Ferguson,  J.  L.  Seager,  A.  C.  Tumy,  Dudley  d 
Michener,  W.  C.  Snyder,  A.  P.  Oilhert,  S.  S,  Perry,  H.  A.  Fidler,  8.  R.  Thomas, 
W,  L.  Kinter,  J.  F.  Auch,  M.  S.  Connelly,  James  Stilltoell,  J.  C.  Clift,  D.  L, 
Gray,  T.  H.  Burgess,  M.  B.  Pierce,  H.  D.  Howe,  R.  Walton  Moore,  W,  N.  King, 
Morrison  R.  Waite,  C.  E.  Dewey,  D.  P.  Connell,  and  Robert  L.  Bumap  for  de- 
fendants.   Dismissed  on  request  of  complainant,  November  10,  1919. 

10110.  New  Orleans  Joint  Traffic  Bureau  et  al.  v.  A.  &  S.  Ry.  Co.  et  al. 
Rates  on  live  stock  to  New  Orleans  and  the  Parish  of  St.  Bernard,  La.,  from 
points  in  southern  states.  J.  W.  Hamilton  for  complainants.  Oeorge  O.  Her- 
ring for  defendants.     Dismissed  on  request  of  complainant,  November  10.  1919. 

10142.  Sioux  City  Commercial  Club  v.  A.  &  W.  Ry.  Co.  et  al.  Rates  on 
class  traffic  between  Sioux  City,  Iowa,  and  points  in  Oklahoma,  Missouri, 
Arkansas,  Texas,  and  Louisiana.  J.  P.  Haynes  for  complainant.  No  appear- 
ance for  defendant.    Dismissed  on  request  of  complainant,  December  9,  1919. 

10279.  Union  Lime  Co.  v.  C.  &  N.  W.  Ry.  Co.  et  al.  Rates  on  crushed  stone 
from  Brillion,  Wis.,  to  Cloquet,  Minn.  M,  J.  Ash  for  complainant.  R.  Walton 
Moore  for  defendants.    Complaint  satisfied.    Dismissed,  November  19,  1919. 

16358.  St.  Ellen  Coal  Co.  et  al.  v.  Director  General  et  al.  Rates  on  coal 
from  mines  in  Illinois  to  various  destinations.  R.  W.  Ropiequet  for  complain- 
ants. C,  S.  Burg,  B.  J.  Rowe  and  M.  W.  Schaefer  for  defendants.  Transferred 
to  Special  Docket  for  adjustment,  June  30,  1919. 

10372.  Fifer  Lumber  Co.  v.  Director  General  et  al.  Rates  on  lumber  from 
Anacortes,  Wash.,  destined  to  Havre,  Mont.,  reconsigned  to  Cambridge,  Nebr., 
and  reconsigned  a  second  time  to  Omaha,  Nebr.  No  appearance  for  complainant. 
F.  V.  Brown  and  A,  J.  Laughon  for  defendants.  Dismissed  for  lack  of  prose- 
cution, October  7,  1919. 

10389.  Traffic  Bureau  of  Nashville  v.  L.  &  N.  R.  R.  Co.  et  al.  Rates  on 
coal  from  mines  In  western  Kentucky  to  Nashville,  Tenn.     T,  M,  Henderson 
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for  coniplainnnt.  R.  Walton  Moore  for  defendants.  DtsmiSBed  on  request  of 
complainant,  November  10,  1919. 

10442.  Contact  Pkockss  Ck).  v.  P.  R.  R.  Ck>.  et  a1.  Rate  on  esparansa  iron 
pyrites  from  Philadelphia,  Pa.,  to  Buffalo,  N.  Y.  Dudley,  8tou>e  d  Sawyer  for 
complainant.  Henry  Wolf  BickU  for  defendants.  Transferred  to  Special 
Docket  for  adjustment,  November  17,  1919. 

10465.  Du  Pont  de  Nemouhs  &  Co.  v.  Directob  General  et  al.  Rate  <» 
nitrocellulose  from  Hopewell.  Va..  to  Haskell,  N.  J.  H,  8.  Farrow  for  com- 
plainant. TJieodore  W.  Reath  and  WiUiam  L,  Kinter  for  defendants.  Oom- 
plaint  satisfieil.    Dismissed  November  10,  1919. 

10482.  Du  Pont  de  Nemouks  &  Co.  v.  Director  General  et  al.  Rates  on 
lime  from  (^avetowu,  Md.,  to  Hopewell,  Va.  H,  S,  Farrow  for  complainant 
Theodore  W.  Reath  and  Charles  J.  Rixey,  jr.,  for  defendants.  Transferred  to 
Special  Docket  for  adjustment,  July  30,  1919. 

10488.  Atlantic  Refining  Co.  v.  Director  General  et  al.  Rates  on  petro- 
leum products  and  lubricating  and  road  oils  from  Philadelphia,  Pa.,  to  points 
in  Massachusetts,  Rhode  Island,  and  Maine.  E,  H.  Porter  for  complainant 
No  appearance  for  defendant.  Transferred  to  Special  Dodcet  for  adjostment 
May  19,  1919. 

10530.  Inland  Empire  Paper  Co.  v.  Director  General  et  al.  Rate  on  crude  sul- 
phur from  Bryanmound,  Tex.,  to  Millwood,  Wash.  James  P,  DUlard  for  ooiki- 
plainant  W.  A.  RobbUis,  F.  D,  Allen,  and  H,  B,  LowMbury  for  defendanta 
Dismis.sed  on  request  of  complainant,  July  30,  1919. 

10534.  Chicago,  Lake  Shore  &  South  Bend  Rt.  Go.  i^.  Dibbctoe  Gbnesal 
et  al.  Interchange  of  traffic  between  connecting  carriers.  F.  J.  Lewis  Meyer 
for  complainant.  John  B.  Cockrum  and  Charles  P.  Stewart  for  defendantu 
Dismissed  on  request  of  complainant,  July  30,  1919. 

10536.  FisHEB  &  Carozza  Bros.  Co.  v.  Director  General  et  aL  Rates  oo 
gravel  from  North  Bast,  Md.,  to  Wawaset  Park  and  Wilmington,  Del.  No 
appearance  for  complainant.  W.  A,  Parker  for  defendants.  Transferred  to 
Special  Docket  for  adjustment,  July  30,  1919. 

10537.  Terre  Haute  Chamber  of  Comkerce  v.  Director  Genksal  et  sL 
Short-haul  rates  on  coal  to  Terre  Haute,  Ind.  C.  A,  Royse  for  complalnaDt 
R,  y.  Fletcher  for  defendants.  Dismissed  on  motion  of  complainant,  Jnly 
30,  1919. 

10550.  Crown  Willamette  Paper  Co.  v.  Director  General  et  al.  Rates  oo 
cordwood  and  damaged  lumber  from  Truckee,  Calif.,  to  San  Francisco,  Calif. 
John  J.  Seid  tor  complainant.  Frank  B.  Auntin  for  defendants.  Dismissed 
on  request  of  complainant,  October  7,  1919. 

10553.  Chicago,. Lake  Shore  &  South  Bend  Rt.  Oa  v.  Dibkctob  General 
et  al.  Refusal  of  defendant  to  establish  throuizrh  routes  and  Joint  rates  and 
to  malve  switchinjc  allowances.  F.  J.  Lewis  Meyer  for  complainant.  A.  P. 
Humburg,  Chas.  J.  Rixey,  jr.,  H.  C.  Martin,  and  R,  V.  Fletcher  for  deftedants. 
Dismissed  on  request  of  conjplainant,  July  30,  1919. 

10556.  Graham  Paper  Co.  v.  Director  General  et  al.  Rate  cm  wrapping 
paper  from  Oregon  City,  Greg.,  to  Birmingham,  Ala.  No  appearance  for 
complainant.  A.  P.  Humburg,  E.  K.  Bryan,  and  C.  B.  Se^on  tor  defendants. 
Dismissed  on  request  of  complainant,  October  7,  1919. 

10565.  American  Fire  Brick  Co.  v,  Dhiector  General  et  al.  Rates  oo 
coal  from  Corbin,  B.  C,  and  Blairmore,  Alberta,  to  Mies,  Wash.  J,  B.  Cmmp- 
bell  and  R.  S.  Brown  for  complainant.  W.  A,  Rohbins,  F.  />.  illleift,  and  If.  E. 
Lounsbury  for  defendants.  Dismissed  on  request  of  complainant,  Jnlj  80^ 
1919. 
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10569.  Squire  &  Co.  et  al.  v.  C.  &  N.  W.  Ry.  Co.  et  al.  Rates  on  live  hogs 
from  i)olnts  in  Iowa  to  Clinton,  Iowa,  and  forwarded  to  points  in  the  East, 
A.  J.  Canfield  for  complainant.  W.  C.  Knohle  and  R.  V.  Fletcher  for  defendants. 
Dismissed  on  request  of  complainant,  September  11,  1919. 

10615.  Ouachita  Valley  Ry.  Co.  v.  Dibectob  General  et  al.  Division  of 
rates  on  lumber  from  Millville,  Ark.,  to  Artesian,  Ark.  O.  F.  Thomas  for  com- 
plainant. George  B.  Pugh  for  defendants.  Dismissed  on  request  of  complain- 
ant, December  9,  1919. 

10621.  Bunker  Hill  &  Sullivan  Mines  Co.  v.  Director  General  et  al. 
Rate  on  coke  from  Fernie,  B.  C,  to  Sweeney,  Idaho.  J.  B.  Campbell  and 
R.  jS*.  Brown  for  complainant.  W.  A.  Robbins  and  F.  D,  Allen  for  defendants. 
Dismissed  on  request  of  complainant,  July  30,  1919. 

10644.  Acme  Cement  Plaster  Co.  v.  Director  General  et  al.     Rates  on. 
plaster  from  Grand  Rapids,  Mich.,  to  Lynch,  Ky.    M.  N.  Sale^  S,  H.  West  and 
S.  A.  Walker  for  complainant.    H.  A.  Sleeper  and  E.  M.  Davis  for  defendants. 
Dismissed  on  motion  of  complainant,  November  10,  1919. 

10645.  Acme  Cement  Plaster  Co.  v.  Director  General  et  al.  Rates  on  wall 
plaster  from  Grand  Rapids,  Mich.,  to  Bracholm,  W.  Va.  M.  N.  Sale,  8.  H.  West, 
and  S.  A.  Walker  for  complainant.  H.-  A.  Sleeper  and  E  M,  Davis  for  defend- 
ants.   Complaint  satisfied.    Dismissed  November  10,  1919. 

10646.  Acme  Cement  Plaster  Co.  v.  Director  General  et  al.  Rates  on  wall 
plaster  from  East  St.  Louis,  111.,  to  Flemingsburg,  Ky.  M.  N.  Sale,  S.  H.  West, 
and  S,  A.  Walker  for  complainant.  William  Burger  for  defendants.  Dismissed 
on  request  of  complainant,  November  10,  1919. 

10652.  Lyon  &  Co.  v.  Director  General  et  al.  Rate  on  apples  from  Hood 
River,  Oreg.,  to  Kl  Paso.  Tex.  A,  V.  Tadlock  for  complainant  No  appearance 
for  defendant.    Dismissed  on  request  of  complainant,  July  30,  1919. 

10654.  Acme  Cement  Plaster  Co.  v.  Director  General  et  al.  Rates  on 
plaster  from  Acme,  N.  Mex.,  to  Florence,  Ala.     S.  H.  West  for  complainant. 

A,  P.  Stewart  for  defendants.    Dismissed  on  motion  of  complainant,  November 
10.  1919. 

10655.  Acme  Cement  Plaster  Co.  v.  Director  General  et  al.  Rates  on 
cement  plaster  from  Acme,  Tex.,  to  Farmington,  Mo.  M.  N.  Sale,  S,  H.  West, 
and  ;Sf.  .1.  Walker  for  complainant.  A.  P.  Stewart  for  defendants.  Dismissed 
on  motion  of  complainant,  November  10,  1919. 

10661  and  Sub.  Nos.  1,  2,  3,  4,  and  5.  Acme  Cement  Plaster  Co.  v.  Director 
General  et  al.  Kates  on  plaster  niul  wall  pltister  from  Acme,  Tex.,  to  points 
in  Indiana  and  Illinois.  J/.  N.  Sale,  S.  H.  West,  and  S.  A.  Walker  for  (com- 
plainant. A.  P.  Stewart,  William  Burger,  R.  D.  Hunter,  and  B.  U.  Dolly  for 
defendants.    Dismissed  on  motion  of  complainant,  November  10,  1919. 

10666.  Acme  Cement  Plaster  Co.  v.  Director  General  et  al.  Rate  on.  wall 
plaster  from  Acme,  Tex.,  to  West  Palm  Beach,  Fla.  M.  y.  Sale,  8,  H.  West,  and 
S.  A.  Walker,  for  complainant.  William  Burger  for  defendants.  Dismissed  on 
motion  of  complainant,  November  10,  1919. 

10673.  Lewis  Manufacturing  Co.  et  al.  v,  DiREcroR  General  et  al.  Rates 
on  roofing  and  paving  materials  from  Chicago  and  Moline,  111.,  Carthage,  Ohio, 
St.  Louis,  Mo.,  and  Minneai>olis  and  Duluth,  Minn.,  to  numerous  points.    Arthur 

B.  Hayes  for  complainant.     W.  C.  Knoble  and  R.  V.  Fletcher  for  defendants. 
Dismissed  on  request  of  complainant,  September  11,  1919. 

10691.  Philadelphia  Shipping  Co.  v.  Director  General  et  al.  Rates  on 
rosin,  turpentine,  and  pine  oil,  in  barrels,  from  Philadelphia,  Pa.,  to  San  Fran- 
cisco, Calif.,  via  water  route.  F,  W.  Davis  for  complainant.  R.  V.  Fletcher 
for  defendants.    Dismissed  on  request  of  complainant,  September  11,  1919. 
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10702.  LowRY  Lumber  Co.  v.  Director  General  et  al.  Demmrage  charges 
on  lumber  at  Council  Bluffs,  Iowa,  originating  at  Westport,  Oreg.  G.  H,  Lowry 
and  John  N.  Swenson  for  complainant  A.  P.  Humburg,  C.  W.  Crawford  and 
M.  ^V.  Rotchford  for  defendants.  Dismissed  on  request  of  complainant,  Octo- 
ber 7,  1919. 

10711.  Naylor  &  Co.  (Inc.)  v.  B.  &  O.  R.  R.  Co.  et  al.  Rates  on  steel  billets 
from  Wheeling,  W.  Va.,  to  New  Orleans,  La.,  for  export.  C.  N.  BisseU  for  com- 
plainant. Alexander  N.  Bull  and  William  Ainsworth  Parker  for  defendants. 
Dismissed  for  lack  of  prosecution,  October  7,  1919. 

10724.  Marietta  Manufacturing  Co.  v.  Director  General  et  al.  Rates  on 
vitro-marble  from  Indianai>olis,  Ind.,  to  Chicago.  111.,  St  Louis  Mo.,  Cincinnati. 
Ohio,  New  York,  N.  Y.,  Baltimore,  Md.,  and  Philadelphia,  Pa.  W.  O.  Dunlary 
for  complainant  W.  A,  Parker  for  defendants.  Dismissed  on  request  of  com- 
plainant, November  10,  1919. 

10738.  Glade  Lumber  Co.  v,  B.  &  O.  R.  R.  Co.  et  al.  Charges  for  transporta- 
tion of  lumber  from  Erwin,  W.  Va.,  to  M.  &  K.  Junction,  W.  Va.,  and  return; 
and  refusal  to  accept  shipment  of  lumber  at  M.  &  K.  Junction,  W.  Va.,  destined 
to  Falconer,  N.  Y.,  because  of  embargo.  No  appearances  for  complainant  No 
appearances  for  defendant.  Complaint  satisfied.  Dismissed,  November  10, 
1919. 

10748.  Greater  Des  Moines  Committee  (Inc.)  v.  Director  Genkral  et  al. 
liates  on  class-rated  articles  between  Des  Moines,  Iowa,  and  points  east  of  the 
Indiana-Illinois  state  line.  E,  O.  Wylie  for  complainant  Samuel  D.  Snow  and 
Chas.B,  Hopper  for  defendants.  Dismissed  on  request  of  complainant,  Septem- 
ber 11,  1919. 

10750.  Aetna  Exposives  Co.  t?.  Director  General.  Rate  on  sulphuric  acid 
from  Denver,  Colo.,  to  Isphemlng,  Mich.  Winthrop  d  Stimson  for  complainant!). 
R.  V.  Fletclicr  for  defendants.  Transferred  to  Special  Docket  for  adjustment 
November  14,  1919. 

10758.  Ohio  &  Michigan  Sand  &  Gravel  Co.  et  al.  v.  Director  General  et  aL 
Rates  on  sand  and  gravel  from  Fleming  Creek,  Oxford,  and  Chilson,  Mich.,  to 
Detroit,  Mich.  W.  Frank  Bradley  for  complainant  R,  F.  Fletcher  tat  de- 
fendants.   Dismissed  on  request  of  complainant,  November  10,  1910. 

10796.  Mathes  Co.  v.  Director  General.  Rate  on  scrap  cartridge  shells  and 
caliber  clips  from  Camp  Funston,  Kans.,  to  St.  Louis,  Mo«  George  B.  Webster 
for  complainant  R.  V,  Fletcher  for  defendant  Dismissed  on  request  of  com- 
plainant, November  10,  1919. 

10802.  LowRY  Lumber  Co.  v.  Director  General  et  al.  Rate  on  lumber  from 
Trinity,  Tex.,  to  Parsons,  Kans.,  reconslgned  to  Montreal,  Quebec.  O.  H. 
Lowry  for  complainant.  No  appearance  for  defendants.  Dismissed  on  request 
of  complainant,  December  9,  1919. 

10812.  Aetna  Expix)si\k:s  Co.  v.  Director  General  et  aL  Rate  on  iroo 
pyrites  from  Mount  Union,  Pa.,  to  Brills,  N.  J.  Winthrop  d  Stimson  and  Ed- 
ward L.  Miller  for  complainant.  A,  Hamilton  for  defendants.  Transferred  to 
Special  Docket  for  adjustment,  December  8,  1919. 

10823.  Texas  Co.  v.  Director  General  et  al.  Rates  on  petroleum  products 
between  points  in  Oklahoma  and  Texas.  James  L.  Nesbitt  for  complainant 
R.  y.  Fletcher  for  defendants.  Dismissed  on  request  of  complainant,  December 
9,  1919. 

10828.  .iR^fisoN  &  Co.  V,  A.  C.  L.  R.  R.  Co.  et  at  Refusal  to  accept  shipment 
as  routed  from  Banks,  Ark.,  to  Savannah,  Ga.,  via  Troy,  Ala.  Walker  d  Bnr- 
bank  for  complainant.  R.  V,  Fletcher  for  Director  GeneraL  Ck>mplaint  satis- 
fled.    Dismissed,  November  10»  1919* 
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10833.  Bei^oni  Hardwood  Lumber  Co.  v.  Director  General  et  al.  Weight 
applied  on  sap  gum  lumber  from  Belzoni,  Miss.,  to  Evansville,  Ind.  Earl  Kauff- 
man  for  complainant.  A.  P.  Humburg  for  defendants.  Complaint  satisfied. 
Dismissed,  December  9,  1919. 

10836.  Illinois  Coal  Traffic  Bureau  et  al.  v.  Director  General  et  al.  Rates 
on  coal  from  mines  in  Saline  County,  111.,  and  the  Clinton  district,  Indiana,  to 
the  Chicago  switching  district.  F.  H.  Harwood  and  Clarence  B.  Cardy  for  com- 
plainant. C.  O.  Austin,  Jr.,  and  R.  V.  Fletcher  for  defendants.  Dismissed  on 
request  of  complainant,  December  9,  1919. 

10853.  Oliver  Iron  Mining  Co.  v.  Director  General  et  al.  Rate  on  crude 
iron  ore  from  Arcturus,  Minn.,  to  Bovey,  Minn.  Charles  MacVeagh,  C.  A. 
Severance,  and  Charles  8.  Belsterling  for  complainant.  R.  V.  Fletcher  and 
William  A.  McGonagle  for  defendants.  Dismissed  on  request  of  complainant, 
December  9,  1919. 

10854.  Oliver  Iron  Mining  Co.  v.  Director  General  et  al.  Increased  rates 
on  iron  ore  from  mines  in  Michigan,  Wisconsin,  and  Minnesota;  and  increased 
rates  on  coal,  Lake  Superior  and  Lake  Michigan  ports  to  complainant's  mines. 
Charles  MacVeagh,  C.  A.  Severance,  and  Charles  S.  Belsterling  for  complain- 
ant. R.  V.  Fletcher  and  William  A.  McOonagle  for  defendants.  Dismissed  on 
request  of  complainant,  December  9,  1919. 

10884.  Ladd  v.  a.,  T.  &  S.  F.  Ry.  Co.  et  al.  Minimum  weight  on  household 
goods  from  Mesilla  Park,  N.  Mex.,  to  Chicago,  111.,  destined  to  Chevy  Chase,  Md. 
No  appearance  for  complainant.  F.  E.  Andrews  for  de^ndants.  Dismissed 
for  lack  of  prosecution,  December  1,  1919. 

10898.  LowRY  Lumber  Co.  v.  Director  General  et  al.  Rate  on  lumber  from 
Emad,  La.,  to  Kansas  City,  Mo.,  there  reconsigned  to  Des  Moines,  Iowa.  G.  H. 
Loicry  for  complainant.  R.  V.  Fletcher  and  W.  H.  McHenry  for  defendants. 
Dismissed  on  request  of  complainant,  November  10,  1919. 

10905.  Danzer  &  Co.  v.  S.  A.  L.  Ry.  Co.  et  al.  Alleged  misrouting  of  lumber 
from  Hamlet,  N.  C,  to  Wilkes-Barre,  Pa.  J.  F.  Highlands  for  complainant. 
R.  V.  Fletcher  for  defendants.  Complainant  satisfied.  Dismissed,  December 
9,  1919. 

10915.  New  England  Paper  &  Pulp  Traffic  Association  et  al.  v,  H.  T.  &  W. 
R.  R.  Co.  et  al.  Rates  on  coal,  lime,  and  salt  cake  Inbound  to,  and  wood  pulp 
and  lumber  outbound  from.  Mountain  Mills,  Vt.  C.  H.  Tiffany  for  complainants. 
John  P.  Kellas,  H.  C.  Martin,  E.  P.  Flintoft  and  R.  V.  Fletcher  for  defendants. 
Dismissed  on  request  of  complainant,  November  10,  1919. 

10932.  Weiss  Milling  Co.  v.  Director  General  et  al.  Rates  an  alfalfa 
meal  from  Kansas  mills  to  points  in  Arkansas,  Illinois,  Iowa,  Louisiana,  Min- 
nesota, Missouri,  Nebraska,  Oklahoma,  Alabama,  and  Tennessee.  F.  L,  Part- 
ridge, H.  L.  Loiv  and  W.  P.  Huston  for  complainant.  J.  R.  Sewell  and  R.  V, 
Fletcher  for  defendants.  Dismissed  on  request  of  complainant,  December 
9,  1919. 

10973.  Swift  &  Co.  v.  C.  &  A.  R.  R.  Co.  et  al.  Additional  charges  resulting 
from  embargoes  on  packing-house  products  and  fresh  meats  from  Kansas  City, 
Kans.,  to  points  in  New  York,  Pennsylvania,  Massachusetts,  Virginia,  and 
Michigan.  R.  D.  Rynder  for  complainant.  R.  V.  Fletcher  for  defendants.  Dis- 
missed on  request  of  complainant,  December  9,  1919. 
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4S00.  Sloss  Sheffield  Steel  &  Iron  Co.  v.  L.  &  N.  R.  R.  Co.  July  30,  1919. 
Reparation  for  $229.74,  on  shipments  of  pig  iron  from  Ensley,  Woodward, 
and  Thomas,  Ala.,  to  Qulncy,  111.,  on  account  of  unreasonable  rates. 

8667.  Haskell  Mfg.  Co.  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.  July  30,  1919.  Repa- 
ration for  $606.72,  on  shipments  of  iron  articles  from  Pawtucket,  Darlington, 
and  Valley  Falls,  R.  I.,  to  destinations  in  Connecticut  and  Massachusetts,  on 
account  of  unreasonable  rates. 

9214.  Purity  Ice  Cream  Co.  v.  A.,  T.  &  S.  F.  Ry.  Co.  July  30,  1919.  Repa- 
ration for  $680.79,  on  shipments'of  rock  salt  in  bulk  from  Lyons  and  Kauopolis, 
Kans.,  to  Tulsa,  Okla.,  on  account  of  unreasc^mable  rates. 

9474.  Morris  Hf^mann  &  Co.  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.  July  11,  1919. 
Reparation  for  $140.64,  on  shipments  of  spent  iron  mass  from  Cambridge, 
Mass.,  to  Elizabethport,  N.  J.,  on  account  of  unreasonable  rates. 

9740.  Neola  Elevator  Co.  v.  M.  P.  Ry.  Co.  July  30,  1919.  Reparation  for 
$78.31,  on  shipments  of  wheat  originating  at  Kiowa  and  other  points  in  Kansas 
destined  to  Galveston,  Tex.,  for  export,  on  account  of  illegal  charges  exacted 
far  out-of-line  movement  between  Conway  Springs  and  Wichita,  Kans. 

9759  and  9759  (Sub  No.  1).  Du  Pont  de  Nemours  Powder  Co.  v.  P.  &  R.  Ry. 
Co.  July  30,  1919.  Reparation  for  $703.33,  on  shipments  of  nitrate  of  potash 
from  Montchanin,  Del.,  to  Dupont,  Wash.,  on  account  of  unreasonable  charges. 

9985.  King  &  Co.  v.  N.,  C.  &  St.  L.  Ry.  July  30,  1919.  Reparation  for 
$1,151.28,  on  shipments  of  citrus  fruits  from  various  points  in  Florida  to  Mur- 
freesboro,  Tullahoma,  and  McMinnville,  Tenn.,  on  account  of  unreasonable 
rates. 

10095.  National  Steel  Rail  Co.  v.  St.  L.-S.  F.  Ry.  Co.  July  30,  1919.  Repa- 
ration for  $1,532.15,  on  shipments  of  old  rails  and  fastenings  from  New  Madrid, 
Mo.,  to  Madison,  111.,  on  account  of  unreasonable  rates. 

10101.  HiTE  &  Rafetto  v.  C.  R.  R.  Co.,  of  N.  J.  July  30,  1919.  Reparation  for 
$333.95,  on  shipments  of  bituminous  coal  at  defendant's  pier  at  Elizabethport, 
N.  J.,  on  account  of  illegal  demurrage  charges. 

10199.  Brock  Candy  Co.  v,  A.  G.  S.  R.  R.  Co.  August  1,  1919.  Reparation 
for  $1,059.14,  on  shipments  of  clarified  sugar  in  Cuban  bags,  from  New  Orleans, 
La.,  to  Chattanooga,  Tenn.,  on  account  of  unreasonable  charges. 

7444  (Sub.  No.  1)..  Nickey  Bros.  &  Bass  v.  C,  R.  I.  &  P.  Ry.  Co.  September 
11,  1919.  Reparation  for  $6,223.10,  on  shipments  of  hardwood  logs  from 
Tinsman,  Ark.,  to  Memphis,  Tenn.,  on  account  of  unreasonable  rates. 

7455.  Florida  Cypress  Co.  v.  L.  &  N.  R.  R.  Co.  September  11,  1919.  Repara- 
tion for  $506.40,  on  shipments  of  cypress  lumber  from  Pensacola,  Fla.,  to 
northeastern  destinations,  on  account  of  unreasonable  rates. 

7768.  Columbia  Malting  Co.  v.  N.  Y.  C.  R.  R.  Co.  September  11,  1919. 
Reparation  for  $173.49,  on  shipments  of  barley  from  points  in  South  Dakota, 
Minnesota,  Wisconsin,  and  Iowa  to  destinations  in  Pennsylvania,  malted  in 
transit  at  Chicago,  111.,  on  account  of  unlawful  rates, 
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8152.  Mesker  &  Co.  v.  L.  &  N.  R.  R.  Co.  September  11,  1919.  Reparation 
for  $116.93,  on  shipments  of  iron  columns,  steel  beams,  galvanized  Iron  sky- 
light frames,  iron  sash,  roofing,  and  stair  work  from  Evansville,  Ind..  to 
Crowley,  La.,  on  ac<*()unt  of  unreasonable  rates. 

8349.  Indianapolis  Chamber  of  Commerce  v.  St.  L.  &  S.  F.  R.  R.  Ca 
September  11,  1910.  Reparation  for  $164.87,  on  shipments  of  snath  sticks  in  tlie 
rough  from  Luxora,  Ark.,  to  Indianapolis,  Ind.,  on  account  of  unreasonable  rates. 

9261.  Casey  Hedges  Co.  v.  A.  G.  S.  R.  R.  Co.  September  11,  1919.  Reparation 
for  $5.50.42,  on  shipments  of  cast-iron  pipe  and  fittings  shipped  from  Chat- 
tanooga, Tenn..  to  Manila,  P.  I.,  on  account  of  overcharge. 

9415.  Weed  I^umber  Co.  v.  S.  P.  Co.  September  11,  1919.  Reparation  for 
$161.84,  on  shipments  of  pine  doors  and  glazed  sash  from  Weed,  Calif.,  to 
Gallup,  N.  Mex..  and  FlagstaflF,  Ariz.,  on  account  of  unreasonable  rates. 

9732.  Du  Pont  de  Nemours  &  Co.  v.  P.  &  R.  Ry.  Co.  September  11,  1919. 
Reparation  for  $1,203.21,  on  shipments  of  nitrate  of  soda  from  Port  Richmond* 
Pa.,  to  Gibbstown,  N.  J.,  on  account  of  unreasonable  rates. 

9781.  Swii-T  &  Co.,  V  A.,  T.  &  S.  F.  Ry  CO.  September  11,  1919.  Reparation 
for  $327.45,  on  shipments  of  butter,  eggs,  and  dres.sed  poultry  from  Sedalla, 
Mo.,  to  destinations  east  of  the  Indiana-Illinois  state  line,  on  account  of  un- 
reasonable rates. 

9970.  Philip  Carey  Co.  v.  A.  G.  S.  R.  R.  Co.  September  11,  1919.  Repara- 
tion for  $9,978.84,  on  shipments  of  expansion  paving  joints  from  Lockland, 
Ohio,  to  Pacific  coast  destinations,  on  account  of  unreasonable  rates. 

10039.  Sun  Co.  v.  T.  &  O.  C.  Ry.  Co.  September  11,  1919.  Reparation  fbr 
$3,366.64,  on  shipments  of  crude  oil  from  Miami,  W.  Va,  to  Toledo,  Ohio,  on 
account  of  unreasonable  rates. 

7536.  Heinz  Co.  v.  P.  M.  R.  R.  Cx>.  October  7, 1919.  Reparation  for  $1,222.19, 
on  shipments  of  kraut  brine  In  mixed  carloads  with  kraut  or  with  krant  and 
pickles  from  Saginaw,  Mich.,  to  certain  points  in  California,  Washington, 
Colorado,  Texas,  and  Oklahoma,  on  account  of  unreasonable  rates. 

8777.  Brittain  Bros.  r.  St.  L.  &  S.  F.  R.  R.  Co.  October  7,  1919.  Reparation 
for  $273.25,  on  shipments  of  live  stock  from  Carrier,  Covington,  (Joltry,  Ames, 
Dacoma,  and  Cold  Springs,  Okla.,  to  Wichita,  Kans.,  on  account  of  unreasonahle 
rates. 

8794.  Swift  &  Co.  v.  B.  &  O.  R.  R.  Co.  October  7,  1919.  Reparation  for 
$865.68,  on  shipments  of  dres.sed  poultry,  butter,  and  eggs  from  interior  Iowa 
points  and  Trenton,  Mo.,  to  Chicago  and  destinations  east  of  the  Indiana- 
Illinois  state  line,  on  account  of  unreasonable  rates. 

8818.  Zelnick ER  Si'pply  Co.  r.  Mallory  S.  S.  Co.  October  7,  1919.  Repara- 
tion for  $1,491.38.  on  shipments  of  old  rails  and  angle  bars  from  Jersey  City, 
N.  J.,  to  Louin,  Miss.,  on  account  of  illegal  and  unreasonable  charges. 

9162.  Du  Pont  de  Nemours  Powder  Co.  r.  I.  &  G.  N.  Ry.  Co.  October  7, 
1919.  Reparation  for  $1,269.59,  on  shipments  of  nitrate  of  soda  from  Galyeston, 
Tex.,  to  Plioenixville,  111.,  on  account  of  unreasonable  and  illegal  charges. 

9349.  Bryden  Horse  Shoe  Co.  v.  L.  &  N.  E.  R.  R.  Co.  October  7,  1919. 
Reparation  for  $9,666.20,  on  various  commodities  to  and  from  complainant's 
plant  at  Catasauqua,  Pa.,  on  account  of  unreasonable  rates. 

10113.  Galion  Iron  Works  &  Mfg.  Co.  t?.  C,  C.  &  St.  L.  Ry.  Co.  October 
7,  1919.  Reparation  for  $1,027.70.  on  shipments  of  sheet  steel  culverts  from 
(lalhrn,  Ohio,  to  Key  West,  Fla.,  on  acconnt  of  unreasonable  rates. 

10212.  .Tamieson  r.  P.  R.  R.  Co.  October  7,  1919.  Reparation  for  $26.71,  on 
shipments  of  pi»troleum  and  its  products  from  Warren,  Pa.,  to  Blmira,  N.  Y^ 
on  account  of  unreasonable  rates. 
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10237.  Seaboard  By-Product  Coke  Co.  v.  E.  R.  R.  Co.  October  7,  1919. 
Reparation  for  $1,960.97,  on  shipments  of  by-product  colce  from  Seaboard,  N.  J., 
to  Troy,  N.  Y.,  on  account  of  unreasonable  rates. 

10273.  Savage  Tire  Co.  v.  A.,  T.  &  S.  F.  Ry.  Co.  October  7,  1919.  Reparation 
for  $12,649.43,  on  shipments  of  automobile  tires  from  San  Diego,  Calif.,  to 
eastern  destinations,  on  account  of  unreasonable  rates. 

3768.  KiRBY  &  Co.  V,  P.  Co.  November  10,  1919.  Reparation  for  $32.76,  on 
shipment  of  glassware  from  Bridgeville,  Pa.,  to  Greenville,  S.  C,  on  account 
of  unreasonable  rate. 

9439.  Penick  &  Ford,  Liquidators,  v.  M.  L.  &  T.  R.  R.  &  S.  S.  Co.  November 
10,  1919.  Reparation  for  $247.75,  on  shipments  of  imiwrted  blackstrap  mo- 
lasses from  Harvey,  La,  to  St.  Louis,  Mo.,  and  East  St.  Louis,  111.,  on  account 
of  unreasonable  charges  collected  because  of  misrouting. 

9980.  Internationaj.  Paper  Co.  v.  L.  E.  &  W.  R.  R.  Co.  November  10,  1919. 
Reparation  for  $1,563.63,  on  shipments  of  news-print  paper  from  Niagara  Falls, 
N.  Y.,  to  Little  Rock  and  Fort  Smith,  Ark.,  on  account  of  unreasonable  rates. 

10291.  National  Steel  Rail  Co.  v.  St.  L.  S.  F.  Ry.  Co.  November  10,  1919. 
Reparation  for  $250.23,  on  shipment  of  railroad  scrap  iron  from  Stamps,  Ark., 
to  Springfield,  Mo.,  on  account  of  unreasonable  charges. 

KmO.  Inland  Steel  Co.  v.  I.  H.  B.  R.  R.  Co.  November  10,  1919.  Repara- 
tion for  $104.02,  on  shipments  of  billets  and  blooms  from  Indiana  Harbor, 
Ind.,  to  Chicago  Heights,  111.,  on  account  of  unreasonable  rates. 

8614.  Martin  Brokerage  Co.  v.  S.  P.  Co.  December  9,  1919.  Reparation  for 
$25.69,  on  shipments  of  celery  from  Antioch,  Calif.,  to  Portland,  Oreg.,  on  ac- 
count of  unreasonable  minimum  weight. 

9060.  Metzger  v.  N.  Y.,  C.  &  St.  L.  R.  R.  Co.  December  9,  1919.  Reparation 
for  $737.67,  on  shipments  of  crude  naphthalene  from  Denver,  Colo.,  to  Cleve- 
land and  Lorain,  Ohio,  on  account  of  unreasonable  charges. 

9551.  Michel  Brewing  Co.  v.  C,  B.  &  Q.  R.  R.  Co.  December  9,  1919.  Repa- 
ration for  $571,  on  shipments  of  beer  from  La  Crosse,  Wis.,  to  Trosky,  Minn., 
on  account  of  unreasonable  rates. 

10141.  Shane  Bros.  &  Wilson  Co.  v.  P.  R.  R.  Co.  December  9,  1919.  Repa- 
ration for  $5,324.50,  on  shipments  of  flour  from  western  states  to  Philadelphia, 
Pa.,  on  account  of  overcharges. 

10265.  Henderson  v.  Y.  &  M.  V.  R.  R.  Co.  December  9,  1919.  Reparation 
for  $338.02,  on  shipments  of  compressed  cotton  from  Natchez,  Miss.,  to  Jackson, 
Tenn.,  on  account  of  unreasonable  rates. 

10286.  Michaels  Co.  v.  C,  B.  &  Q.  R.  R.  Co.  December  9,  1919.  Reparation 
for  $305.77,  on  shipments  of  scrap  iron  from  Memphis,  Tenn.,  to  Federal,  111., 
on  account  of  unreasonable  rates. 

10294.  American  Agricultural  Chemical  Co.  v.  C.  R.  R.  Co.  of  N.  J.  Decem- 
ber 9,  1919.  Reparation  for  $779.61,  on  shipments  of  acid  phosphate  from 
Carteret,  N.  J.,  to  Philadelphia,  Pa.,  on  account  of  unreasonable  rates. 

Note. — The  amount  of  reparation  awarded  in  the  above  cases  aggregates 
$70,122.99. 
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ORDERS  ISSUED  INVOLVING  REPARATION  IN  INFORMAL 
PLEADINGS  FOR  THE  YEAR  ENDED  OCTOBER  31, 1919. 


For  the  year  ended  October  31,  1919,  the  number  of  orders  issued  Involving 
reparation  in  informal  pleadings  was  1,755;  the  number  of  claims  denied  or 
otherwise  closed  during  that  period  was  648;  and  the  amount  of  reparation 
awarded  was  $420,867.77. 
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[The  number  in  parentheses  after  citation  indicates  where  commodity  is  ccmsidered.] 

Acid,  Sulphuric  : 

Hopewell,  Va.,  to  Gibbstown  and  Carney's  Point,  N.  J.,  612. 
Perth  Amboy,  N.  J.,  to  Philadelphia,  Pa.,  151. 
Acids.     Illinois,  to  and  from  points  in,  290  (305). 
Alcohol,  Denatured.     New  Orleans,  La.,  to  Wichita,  Salina,  Hutchinson,  and 

Topeka,  Kans.,  515  (571). 
Aluminum,  Scrap.     Chicago,  111.,  and  St.  Louis,  Mo.,  from  Denver  and  Love- 
land,  Colo.,  and  Cheyenne,  Wyo.,  199. 
Apples.     Tontitown,  Ark.,  to  Fort  Smith,  Ark.,  234. 
Apples,  Cull.    Washington  to  Portland,  Oreg.,  260. 

BactGing,  Brown  Cotton,  and  Burlap.     New  Orleans,  La.,  to  Wichita,  Hutch- 
inson, Salina,  and  Topeka,  Kans.,  and  Enid,  Oklahoma  City,  and  Shawnee, 
Okla.,   515    (571). 
Bags,  Buri^p,  Gunny,  and  Jute.     New  Orleans,  La.,  to  Wichita,  Hutchinson, 
Salina,  and  Topeka,  Kans.,  and  Enid,  Oklahoma  City,  and  Shawnee,  Okla., 
515  (571). 
Bananas.    Miami,  Okla.,  from  New  Orleans,  La.,  and  Mobile,  Ala.,  605. 
Barley.     Bourbon,  Ind.  Demurrage,  175. 

Bars,  Angle  and  Slice.    East  St.  Louis,  111.,  to  Boonvllle,  Ind.,  135. 
Bars,  Steel.     Montgomery,  Ala.,  from  Louisville,  Ky.,  Cincinnati,  Ohio,  EvanEh 

ville,  Ind.,  St.  Louis,  Mo.,  and  East  St  Louis,  and  Belleville,  III.,  688. 
Beef,  Dressed.    Kansas  City,  Kans.,  to  Oklahoma  City,  Okla.,  691. 
Beer.     Milwaukee,  Wis.,  to  Dixon,  111.,  610. 
Board,  Chip.    Lockport,  N.  Y.,  to  Camden,  N.  J.,  218. 

Board,  Rock.    Rockford,  111.,  to  Kansas  City,  Mo.,  and  Minneapolis,  Minn.,  262. 
Board,  Wall.    Cornell,  Wis.,  to  various  destinations.    Rating,  257. 
Bolts.     Montgomery,  Ala.,  from  Ix)ulsvllle,  Ky.,  Cincinnati,  Ohio,  Evansville, 

Ind.,  St.  Louis,  Mo.,  and  East  St.  Louis  and  Belleville,  111.,  688. 
Bolts,  Track.    East  St.  I^uis,  111.,  to  Boonvllle,  Ind.,  135. 
Boots.    Illinois,  to  and  from  points  In,  290  (305). 
Bottles,  Glass.     Illinois,  to  and  from  points  In,  290  (306). 
Bottles,  Glass  Soda.    Okmulgee,  Okla.,  to  Thibodaux,  La.,  8. 
Bran,  Rice.    Childress,  Tex.,  from  Iota  and  Welsh,  La.,  19. 
Brass  Articles.    Official  classification  territory.    Rating,  402  (404). 
Brass,  Scrap: 

Chicago,  111.,  from  Denver,  Trinidad,  and  Pueblo,  C>)lo.,  203. 
Chicago,  111.,  and  St.  Louis,  Mo.,  from  Denver  and  Loveland,  CJolc,  and 
Cheyenne,  Wyo.,  199. 
Brick.    Illinois,  to  and  from  points  In,  290  (306). 
Bronze  Articles.    Official  classification  territory.    Rating,  402  (404). 
Canned  Goods: 

Illinois,  to  and  from  points  in,  290  (306). 

New  Orleans,  La.,  to  Wichita,  Hutchinson,  Salina,  and  Topeka,  Kans.,  and 
Enid,  Oklahoma  City,  and  Shawnee,  Okla.,  515  (571). 
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Cases,  Ego.    Illinois,  to  and  from  points  in,  290  (307). 
Casinos,  Metaixic.    Official  classification  territory.    Rating,  402  (400). 
Cassia.     Seattle  and  Tacoma,  Wash.,  to  New  York,  N.  Y.,  Chicago,  111.,  St. 
Louis,  Mo.,  Toledo,  Ohio,  Minnesota  Transfer,  Minn.,  Montreal,  Canada,  and 
Baltimore,  Md.,  721. 
Castings.    Montgomery,  Ala.,  from  Louisville,  Ky.,  Cincinnati,  Ohio,  Ehransyille, 

Ind.,  St.  Louis,  Mo.,  and  East  St.  Louis  and  Belleville,  111.,  688. 
Cattle.    Hereford  and  Abemathy,  Tex.,  to  Pocatello,  Idaho,  and  Butte  and 

Monida,  Mont,  597. 
Ceilino,  Metallic.    Official  classification  territory.    Rating,  402  (418) • 
Cement  : 

Cape  Girardeau,  Mo.,  to  Illinois,  315. 
Chapman,  Pa.,  to  Lugoff,  S.  C,  615. 
Cherries.    White  Salmon,  Wash.,  to  Sioux  Falls,  S.  Dak.,  747. 
Chiffoniers.    Martinsville,  Va.,  to  Spokane,  Wash.,  17. 
Chip  Board.    See  Board. 

Churns,  Metal  Barrel.    Bellewood,  111.,  to  Portland,  Oreg.,  345. 
Cioarettes.    New  York,  N.  Y.,  to  California,  Oregon,  and  Washington.    Bating, 

69. 
Cinder,  Mill: 

Cleveland,  Ohio,  to  Charlotte,  N.  Y.,  449. 
East  Chicago,  Ind.,  to  Detroit,  Mich.,  669. 
Class  Rates: 

Carrollton,  Ky.,  to  and  from  trunk  line  territory,  697. 

Illinois,  to  and  from  points  in,  290  (298,  302). 

Madeline,  Calif.,  from   San  Francisco,  Oakland,  Sacramento,  and  other 

California  points,  via  Reno,  Nev.,  398. 
Memphis,  Tenn.,  and  Natchez,  Miss.,  to  and  from  points  in  Arkansas,  Okla- 
homa, and  Missouri,  515. 
Sheboygan,  Wis.,   to  St.  Louis,  Hannibal,  and  Louisiana.   Mo.,  Keokuk, 
Iowa,  and  points  in  Illinois,  140. 
Class  and  Commodity  Rates  : 

Atlantic  seaboard  territory   to  Colorado  common  points,  via  Galveston, 

Tex.    Marine  insurance,  374. 
Murfreesboro,    Columbia,    Dickson,    Qallatin,    Lebanon,    and    Watertown, 

Tenn.,  from  various  points,  648. 
New  Orleans,  La.,  to  Oklahoma,  Kansas,  and  Arkansas,  515  (506,  573). 
Southeastern  territory  to  Arkansas,  515  (557). 
Western  trunk  line  territory  to  Fort  Smith,  Ark.,  515  (555). 
CJlat,  Crude.    Buffalo  Gap,  S.  Dak.,  to  Des  Moines,  Iowa,  31. 
Coal: 

Benton  and  Zeigler,  111.,  to  South  Dakota  and  Minnesota,  reconsigned  to 

various  other  points  in  those  states,  744. 
Cowan,  Pa.,  to  Alkali,  Ohio,  711. 
Holland,  Mich.    Demurrage,  617. 

Illinois  mines  to  Bonne  Terre,  Herculaneum,  and  other  points  In  Mis- 
souri, 674. 
Lorain,  Ohio,  to  and  from  interstate  points.    Divisions  and  abaorptlon  of 

switching  charges,  469. 
Millstadt,  111.    Car  distribution,  502. 
Nelsonville,  Ohio,  to  Aultman,  Ohio,  485. 

New  Bedford,  Mass.    Transportation  of,  from  wharves  to  plant,  829. 
Utah  mines  to  Boise,  Nampa,  and  CJaldwell,  Idaho,  718. 
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Coal,  Anthracite.    Pennsylvania  mines  to  Toledo,  Ohio,  via  Buffalo,  N.  Y.,  220. 

Coal,  Bituminous.    Equality,  111.    Car  furnishing,  491. 

Coal,  Lignite.    Pikeview,  Colo.,  to  Kansas,  Nebraska,  Missouri,  and  Oklahoma, 

249. 
Coal,  Mill,  Nut  and  Pea.    Pittsburg  district,  Kans.,  to  Dewey,  Okla.,  1. 
Coal,  Railway  Fuel.    Illinois  mines  to  Bonne  Terre,  Herculaneum,  and  other 

points  in  Missouri,  674. 
Coal,  Slack: 

Hume,  Mo.,  to  South  Fort  Smith,  Ark.,  133. 
Pittsburg  district,  Kans.,  to  Dewey,  Okla.,  1. 
Coffee,   Green   and   Roasted.      New   Orleans,   La.,   to   Wichita,   Hutchinson, 

Salina,  and  Topeka,  Kans.,  515  (571). 
Coke.    Lorain,  Ohio,  to  and  from  interstate  points.    Divisions  and  absorption 

of  switching  charges,  469. 
Commodity  Rates.    Illinois,  to  and  from  points  in,  290  (304). 
CoNGOLEUM.     Denver,  Colo.,  from  Philadelphia  and  Marcus  Hook,  Pa.,  163. 
Cooperage  Stock.     California  terminals  from  Memphis,  Tenn.,  Dallas,  Tex., 

Little  Rock,  Ark.,  Alexandria,  La.,  St.  Louis,  Mo.,  and  Chicago,  111.,  327. 
Copper  Articles.     Official  classification  territory.     Rating,  402   (404). 
Copper,  Scrap: 

Chicago,  111.,  from  Denver,  Trinidad,  and  Pueblo,  Colo.,  203. 
Chicago,  111.,  and  St.  Loiiis,  Mo.,  from  Denver  and  Loveland,  Colo.,  and 
Cheyenne,  Wyo.,  199. 
Copra  Cake.     Rolling  Fork,  Miss.,  to  New  Orleans,  La.,  154. 
Copra  Products.    New  Orleans  and  Baton  Rouge,  La.,  to  various  destinations, 

154. 
Corn,  Shelled.     New  Orleans,  La.,  from  Columbia,  Pulaski,  and  Aspen  Hill, 

Tenn.,  703. 
Cotton.    Memphis,  Tenn.    Concentration  and  free  delivery,  515  (546). 
Cotton,  Compressed.    Mobile,  Ala.,  to  Savannah,  Ga.,  for  export,  146. 
Cotton  Piece  Goods: 

New  Orleans,  La.,  to  Wichita,  Hutchinson,  Salina,  and  Topeka,  Kans.,  and 

Enid,  Oklahoma  City,  and  Shawnee,  Okla.,  515  (571). 
Springfield,  Mo.,  from  Boston,  Mass.,  New  York,  N.  Y.,  Philadelphia,  Pa., 
Baltimore,   Md.,   and  other  eastern   cities,   via   Memphis,   Tenn.     Rail- 
water-and-rall  routes,  400. 
Cream.    El  Paso,  Tex.,  from  New  Mexico,  Oklahoma,  and  Texas,  425. 
Cullets.    Illinois,  to  and  from  points  in,  290  (306). 
Doors,  Metali.ic.     Ofl^icial  classification  territory.     Rating,  402   (409). 
Dressers.    Martinsville,  Va.,  to  Spokane,  Wash.,  17. 
Engine,  Old  Thrashing.     Fargo,  N.  Dak.,  from  Edgeley  and  Goodrich,  N. 

Dak.     Rating,  65. 
Engines,  Gasoline.    Flint,  Mich.,  to  Fort  Worth,  Tex.,  601, 
Explosives,  High: 

Emporium,  Pa.,  to  Ironton,  Ohio,  177. 
Fayville,  111.,  to  Flat  River,  Mo.,  350. 
South  Windsor,  Conn.,  to  Emporium,  Pa.,  333. 
Extracts,  Flavoring.    Southern  classification  territory.    Rating,  11, 
Eyelets,  Brass.    New  Bedford,  Mass.,  to  New  York,  N.  Y.,  274. 
Fastenings,  Old  Rail: 

Banks,  Ark.,  to  East  St.  Louis,  111.,  715. 

Denver,  (Dolo.,  to  Kansas  City,  Mo.,  reconsigned  to  Sioux  City,  Iowa,  137 
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Fencing,  Woven-Wike.     Montgomery,  Ala.,  from  Louisville,  Ky.,   Ginclnnati, 
Ohio,  Evansville,  Ind.,  St.  Louis,  Mo.,  and  East  St  Louis  and  Belleville,  IlL, 
688. 
Fertilizer.    Mobile,  Ala.,  to  Louisiana,  583. 
Fillers,  Ego  Case.    Illinois,  to  and  from  points  in,  290  (307). 
Findings,  Boot  and  Shoe.    Illinois,  to  and  from  points  In,  290  (305). 
Fittings,    Pipe.     Montgomery,    Ala.,   from   Louisville,   Ky.,    Cincinnati,   Ohio, 

Evansville,  Ind.,  St.  Louis,  Mo.,  and  East  St.  Louis  and  Belleville,  111.,  688. 
Flavoring  Extracts.    See  Extracts. 
Flour.     Southern   classification   territory.     Rules   and   regulations   governing 

transportation  of,  in  rope-paper  sacks,  209. 
Forest  Products.    Norfolk  district,  Va.    Absorption  of  sw^itching  charges,  377. 
Forcings.     Montgomery,  Ala.,  from  Louisville,  Ky.,  Cincinnati,  Ohio,  Evans- 
ville, Ind.,  St.  Louis,  Mo.,  and  East  St.  Louis  and  Belleville,  III.,  688. 
Frames,  Metallic  Door  and  Window.     Official  classification  territory.     Rat- 
ing, 402  (410). 
Frames  and  Sash  (Combined),  Metallic  Window.   Official- classification  terri- 
tory.   Rating,  402  (411). 
Furniture  : 

Illinois,  to  and  from  points  in,  290  (308). 
Martinsville,  Va.,  to  Spokane,  Wash.,  17. 
Gasoline  : 

Cushing,  Okla.,  to  Little  Rock,  Ark.,  607. 
Wilson,  Okla.,  to  El  Paso,  Tex.,  753. 
Ginger.     Seattle  and  Tacoma,  Wash.,  to  New  York,  N.  Y.,  Chicago,  HI.,  SL 
Louis,  Mo.,  Toledo,  Ohio,  Minnesota  Transfer,  Minn.,  Montreal,  Canada,  and 
Baltimore,  Md.,  721. 
Glass,  Window: 

Fredonla,  Kans.,  to  Okmulgee,  Okla.,  511. 
Kansas  to  South  Dakota,  186. 
Glassware,   Cut.     Official  classification   territory   from  Pittsburgh,  Pa.,  and 

Fairmont  and  Slsterville,  W.  Va.,  423. 
Goats.    South  Dakota  to  various  destinations ;  car  furnishing,  165. 
Grain  : 

Buffalo,  N.  Y.    Absorption  of  switching  charges,  587. 

Peoria,  111.,  from  other  Illinois  points,  reshipped  to  points  in  eastern  trunk 
line  territory,  42. 
Grain  Products.    Buffalo,  N.  Y.    Absorption  of  switching  charges,  587. 
Gravel : 

Buffalo,  N.  Y.,  to  Ennerdale,  Aloquln  and  Flint,  N.  Y.,  619. 
Kickapoo,  Ind.,  to  Chicago,  111.,  and  points  in  Chicago  switching  district, 
657. 
Grindstones,  Pulp.     Empire  and  Pensinula,  Ohio,  and  Opekiska,  W.  Va.,  to 

Camas,  Wash.,  Pulp,  Oreg.,  and  Floriston,  Calif.,  231. 
Handles,  Mop.     Chicago,  III.,  to  Pacific  coast  terminals,  733. 
Hats,  Straw.    New  Orleans,  La.,  to  Wichita,  Hutchinson,  Salina,  and  Topekit 

Kans.,  originating  in  Mexico,  515  (571). 
Hay: 

Jersey  City,  N.  J.    Demurrage,  117. 
Montana  from  Minnesota  and  Wisconsin,  421. 
Heading  : 

California  terminals  from  Memphis,  Tenn.,  Dallas,  Tex.,  Little  Rock,  Ariu 

Alexandria,  La.,  St.  Louis,  Mo.,  and  Chicago,  IlL,  327. 
Star  City,  Ark.,  to  New  Orleans,  La.,  182. 
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Hogs.     South  t)akota  to  various  destinations;  car  furnishing,  165. 

Hoops.     California  terminals  from  Memphis,  Tenn.,  Dallas,  Tex.,  Little  Rock, 

Ark.,  Alexandria,  La.,  St.  Louis,  Mo.,  and  Chicago,  111.,  327. 
Horses.     Helena,   Ark.,  from   Springfield  and  Lockwood,  Mo.,  and  Belleville, 

Kans.,  708. 
HosiKRY,   Cotton.    Little  Rock,  Ark.,   from   Georgia,   Tennessee,   and  Hunts- 

vllle,  Ala.,  119. 
Implements,  Agricultural.     Illinois,  to  and  from  points  in,  290  (305). 
Iron.     Illinois,  to  and  from  points  In,  290  (308). 
Iron  Articles  : 

Chicago,  111.,  to  Pacific  coast  ports,  for  export  462. 
Illinois,  to  and  from  points  in,  290  (308). 

Montgomery,  Ala.,  from  Louisville,  Ky.,  Cincinnati,  Ohio,  Evansville,  Ind., 
St.  Louis,  Mo.,  and  East  St.  Louis  and  Belleville,  111.,  688. 
Iron,  Bar.     Montgomery,  Ala.,  from  Louisville,  Ky.,  Cincinnati,  Ohio,  Evans- 
ville, Ind.,  St.  Louis,  Mo.,  and  East  St.  Louis  and  Belleville,  111.,  688. 
Iron,  Pig.     Illinois,  to  and  from  points  In,  290  (308). 

Iron,  Rod.     Montgomery,  Ala.,  from  Louisville,  Ky.,  Cincinnati,  Ohio,  Evans- 
ville, Ind.,  St.  liouis,  Mo.,  and  East  St.  Louis  and  Belleville,  111.,  688. 
Iron,  Scrap: 

Bayway,  N.  J.,  to  Conshohocken,  Pa.,  reconsigned  to  Coatesville,  Pa.,  268. 
Bay  way,  N.  .1.,  to  Wllliamsport,  Pa.,  reconsigned  to  Newberry,  Pa.,  and 

reconsigned  to  Franklin,  Pa.,  268. 
Illinois,  to  and  from  points  in.  290  (308). 

Kansas  City,  Mo.,  from  Dermott  and  other  Arkansas  points,  339. 
Kansas  City,  ^lo.,  from  St.  Joseph,  Mo.,  and  points  In  Kansas  and  Ne- 
braska, 441. 
Texarkana,  Ark.-Tex.,  to  Chicago,  111.,  730. 
Iron  Work.     Official  classification  territory.     Rating,  402  (407). 
Jars,  Glass  Fruit.     Illinois,  to  and  from  points  In,  290  (307). 
Joints,  Pipe.     Montgomery,  Ala.,  from  Louisville,  Ky.,  Cincinnati,  Ohio,  Evans- 
ville, Ind.,  St.  Louis,  Mo.,  and  East  St.  Louis  and  Belleville,  111.,  688. 
Junk  : 

Chicago,  111.,  from  Denver,  Trinidad,  and  Pueblo,  Colo.,  203. 

Cliicago,  111.,  and  St.  Louis,  Mo.,  from  Denver  and  Loveland,  Colo.,  and 

Cheyenne,  Wyo.,  199. 
Illinois,  to  and  from  points  In,  290  (311). 
Knitting  Factory  Products: 

Little  Rock,  Ark.,  from  Tennes.seo,  Georgia,  and  Alabama,  119. 
New   Orleans,  La.,   to  Wichita,   Hutchinson,    Salina,  and  Topeka,  Kans., 
515  (571). 
Lath.    Portland,  Oreg.,  to  California,  Nevada,  Arizona,  and  New  Mexico,  357. 
Leatherboard,  Scrap.    Ofticlal  classification  territory.    Rating,  394. 
Lemons.     Lindsay,  Calif.,  To  Sidney,  Mont,  749. 
Lime.     Illinois,  to  anil  from  points  in,  290  (308). 
Limestone.     .Tamesville,  N.  Y.,  to  Solvay,  N.  Y..  280. 

Links,  Iron.     Montgomery,  Ala.,  from  Louisville,  Ky.,  Cincinnati,  Ohio,  Evans- 
ville, Ind.,  St.  Louis,  Mo.,  and  East  St.  Louis  and  Belleville,  III.,  688. 
Linoleum,   Felt-Base.     Denver,  Colo.,   from   Philadelphia  and  Marcus  Hool^ 

Pa.,  163. 
Live  Stock.     Illinois,  to  and  from  points  In,  290  (309). 
Lumber  : 

Akron,  Ohio.     Demurrage,  335. 
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Lumber — Continued. 

Bolton,  N.  C,  to  Norfolk  and  Pinners  Point,  Va.,  and  points  In  trunk 

line  and  New  England  territories,  595. 
East  St.  Louis,  111.     Demurrage,  741. 
Illinois,  to  and  from  points  in,  290  (309). 
Manitowoo,  Wis.    Demurrage  and  reoonsignment  charges,  149. 
Mendellhall,  Miss.,  to  Cairo,  111.,  reconsigned  to  Partridge,  Kans.,  751. 
Merry ville.  La.,  to  Orange,  Tex.,  104. 
New  Orleans,  La.,  to  Violet,  La.,  236. 
Norfolk  district,  Va.    Absorption  of  switching  charges,  377. 
Philipsburg,  Pa.,  from  Theba,  Ala.,  originally  consigned  to  Chattanooga, 

Tenn.,  held  in  transit  at  Philadelphia,  Pa.,  225. 
Virginia  cities  to  c.  f.  a.  territory  and  points  east  of  Buffalo-Pittsburgh 
line,  637. 
Lumber,  Fir  and  Hemtx)ck.    Portland,  Oreg.,  to  California,  Nevada,  Arizona, 

and  New  Mexico,  357. 
Lumber,  Rough  Oak.    St.  Louis,  Mo.    Demurrage,  343. 
Lumber,  Yellow-Pine.    Lenwil,  La.,  to  Ash  Grove,  Kans.,  21. 
Machinery  : 

Champaign,  111.,  to  South  Akron,  Ohio,  277. 
Illinois,  to  and  from  points  in,  290  (309). 
Machinery  Parts.     Champaign,  111.,  to  South  Akron,  Ohio,  277. 
Manure.     Camp  Sherman,  Ohio,  to  Parma,  Ohio,  324. 
Matches.    Chico,  Calif.,  to  Albuquerque,  N.  Mex.,  and  Holbrook  and  Prescott, 

Ariz.,  431. 
Meal.     Southern    classification    territory.    Rules    and    regulations    governing 

transportation  of,  in  rope-paper  sacks,  209. 
Meal,  Copra.     New  Orleans,  La.,  to  Peoria,  111.,  154. 
Meal,  Corn.    Buffalo,  N.  Y.     Demurrage  and  storage  charges,  289. 
Meal,  Palm-Kernel.     New  Orleans,  La.,  to  Cedar  Rapids,  Iowa,  and  Peoria, 

Decatur,  and  Morris,  111.,  154. 
Meats,  Fresh: 

Illinois,  to  and  from  points  in,  290  (310). 
Kansas  City,  Kans.,  to  Oklahoma  City,  Okla.,  691. 
Meats,  Fresh-Salted.    Mason  City,  Iowa,  to  Chicago,  111.,  Cudahy,  Wis.,  St 
Louis  and  Kansas  City,  Mo.,  Wichita,  Arkansas  City,  and  Hutchinson,  Kans.« 
and  Dallas,  Tex.,  433. 
Metal,  Scrap: 

Chicago,  111.,  from  Denver,  Pueblo,  and  Trinidad,  Colo.,  203. 

Chicago,  111.,  and  St.  Louis,  Mo.,  from  Denver  and  Loveland,  Colo.,  and 

Cheyenne,  Wyo.,  199. 
Illinois,  to  and  from  points  in,  290  (311). 
Milk,  Condensed: 

NeiUsviUe,  Wis.,  to  New  York,  N.  Y.,  and  other  points  In  trunk  line  terri- 
tory, 228. 
Washington  to  Montana,  Wyoming,  Colorado,  Arizona,  Texas,  Oklahoma, 
Nebraska,  Missouri,  Pennsylvania,  New  York,  and  Massachusetts,  665. 
Mn.K,  Evaporated  Skimmed.    De  Bidder,  La.,  from  Jefferson  and  Oconomowoc, 

Wis.,  214. 
Molasses,  Hijickstrap.    Louisiana  to  Orange  and  Beaumont,  Tex.,  661. 
Molding,  Mi-rpALLic.    Official  classification  territory.    Rating,  402  (412). 
Mops.    Chicago,  IlL,  to  Pacific  coast  terminals,  733. 
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MuLBS.     Helena,  Ark.,  from   Springfield  and  Lock  wood,  Mo.,  and  BellevlUe, 

Kans..  708. 
Nails.     Montgomery,  Ala.,  from  Louisville,  Ky.,  Cincinnati,  Ohio,  Evansville, 

Ind.,  St.  Louis.  Mo.,  and  East  St.  Louis  and  Belleville,  111.,  688. 
Niter  Cake.    Carney's  Point,  N.  J.,  to  Norfolk,  Va.,  499. 
Nitrate  of  Soda.    8ee  Soda. 

Nitrocellulose,  Wet.    Norfolk,  Va.,  to  Carney's  Point,  N.  J.,  247. 
Nutmegs.  Seattle  and  Tacoma,  Wash.,  to  New  York,  N.  Y.,  Chicago,  111.,  St 
Louis,  Mo.,  Toledo,  Ohio,  Minnesota  Transfer,  Minn.,  Montreal,  Canada,  and 
Baltimore,  Md.,  721. 
Nuts,  Iron  and  Steel.     Montgomery,  Ala.,  from  Louisville,  Ky.,  Cincinnati, 
Ohio,  Evansville,  Ind.,  St.  Louis,  Mo.,  and  East  St.  Louis  and  Belleville, 
111.,  688. 
Oil,  Copra.     New  Orleans  and  Baton  Rouge,  La.,  to  Chicago,  111.,  St.  Louis, 
Mo..  Brooklyn,  N.   Y.,  Kansas  City,   Kans.,  and  Babbitt  and  Jersey  City, 
N.  J.,  154. 
Oil,  Motor  Lubricating.    San  Antonio,  Tex.,  to  Coffeyvllle,  Kans.,  341. 
Oil,  Palm-Kernel.     New  Orleans,  La.,  to  Kansas  City,  Kans.,  and  Buffalo, 

N.  Y..  154. 
Oranges.    Lindsay,  Calif.,  to  Sidney,  Mont.,  749. 

Ornaments,  Metallic    Official  classification  territory.    Rating.  402  (413). 
Packing-House  Products.    Illinois,  to  and  from  points  In,  290  (310). 
Palm-Kernel  Products.     New  Orleans,  La.,  to  Kansas  City,  Kans.,  Buffalo, 

N.  Y.,  Cedar  Rapids,  Iowa,  and  Peoria,  Decatur,  and  Morris,  111.,  154. 
Panels,  Metallic    Official  classification  territory.    Rating,  402  (413). 
Paper,  Book,  Printing,  and  Wrapping.    Kalamazoo  and  other  Michigan  points 

to  eastern  trunk  line  territory,  679. 
Pepper.    Seattle  and  Tacoma,  Wash.,  to  New  York,  N.  Y.,  Chicago,  III.,  St.  Louis, 
Mo.,  Toledo,  Ohio,  Minnesota  Transfer,  Minn.,  Montreal,  Canada,  and  Balti- 
more. Md.,  721. 
Petroleum  : 

Coffeyvllle  Kans.,  to  Little  Rock.  Ark.,  35. 
Illinois,  to  and  from  points  in,  290  (310). 
Petroleum  Products: 

Coffeyvllle,  Kans.,  to  Little  Rock,  Ark.,  35. 
Illinois,  to  and  from  points  In,  290  (310). 
Kassel,  La.     Demurrage,  131. 
Piling.     Washington,    Oregon,    Idaho,    Montana,    and    British    Columbia    to 

various  states  east  of  the  Rocky  Mountains,  625. 
Pins,  Iron.    Montgomery,  Ala.,  from  Louisville,  Ky.,  Cincinnati,  01\lo,  Evans- 
ville, Ind.,  St.  Louis,  Mo.,  and  East  St.  Louis  and  Belleville,  111.,  688. 
Pipe,  Cast-Iron  : 

Illinois,  to  and  from  points  in,  290  (308). 

Montgomery,  Ala.,  from  Louisville,  Ky.,  Cincinnati,  Ohio,  Evansville,  Ind.j 
St.  Louis,  Mo.,  and  East  St.  Louis  and  Belleville,  111.,  688. 
Pipe,  Wrought-Iron  : 

Lorain,  Ohio.     Divisions  and  absorption  of  svrltchlng  charges,  469. 
Montgomery,    Ala.,    from    Louisville,    Ky.,    Cincinnati,    Ohio,    Evansville, 
Ind.,  St.  Louis,  Mo.,  and  East  St.  Louis  and  Belleville,  111.,  688. 
Plaster,  Cement  Finishing.     Acme,  Tex.,  to  Plasterco,  Tex.,  via  Altus,  Okla., 

179. 
Plate,  Smoothed  Zinc    Plymouth  and  Framlngham,  Mass.,  to  San  Frandsoo 
and  Los  Angeles,  CaHf.,  and  Portland,  Oreg.,  265. 
55 1.  C.  G. 


778  TABLE  OF  COMMODITIES. 

Plate,  Tack.  Baltimore,  Md.     Demurrage,  253. 

Plow  Parts  and  Shapes,  Iron.     Montgomery,  Ala.,  from  Louisville,  Ky.,  Cin- 
cinnati, Ohio,  Evansvllle,  Ind.,  St.  Louis,  Mo.,  and  East  St.  Louis  and  Belle- 
ville, 111.,  688. 
Poles,  Cedar.    Washington,  Oregon,   Idaho,  Montana,  and  British   Columbia 

to  various  states  east  of  the  Rocky  Mountains,  625. 
Polish,   Floor,   O'Cedar,   and   Wax  Furniture.     Portland,   Oreg.,    and   other 
Pacific  coast  terminals  from  Chicago,  111.,  Racine,  Wis.,  Cincinnati,  Ohio, 
and  Boston,  Mass.,  733. 
Posts,    Fence.     Portland,    Oreg.,    to    California,   Nevada,    Arizona,   and    New- 
Mexico,  357. 
Potash,  Nitrate  of.     Carney's  Point,  N.  J.,  to  American  Lake,  Wash.,  246. 
Potatoes.     Minnesota  to  Burlington  and  Creston,  Iowa,  and  St.  Louis,  Mo.,  672. 
Rags: 

Chicago.  111.,  from  Denver,  Trinidad,  and  Pueblo,  Colo.,  203. 
Denver,  Colo.,  to  Chicago,  111.,  199. 
Rails,  Old: 

Banks,  Ark.,  to  East  St.  Louis,  111.,  715. 

Denver,  Colo.,  to  Kansas  City,  Mo.,  reconsigned  to  Sioux  City,  Iowa,  137. 
East  St.  Louis,  111.,  to  Boonville,  Ind.,  135. 
Rice.  New  Orleans,  La.,  to  Wichita,  Hutchinson,  Salina,  and  Topeka,  Kans., 

and  Enid,  Oklahoma  City,  and  Shawnee,  Okla.,  515  (571). 
Rice,  Clean.    Beaumont,  Tex.,  to  New^  Orleans,  La.,  428. 
Rivets.     Montgomery,  Ala.,  from  Louisville,  Ky.,  Cincinnati,  Ohio,  Evan.sville, 

Ind.,  St.  Louis,  Mo.,  and  East  St.  Louis  and  Belleville,  111.,  688. 
Rock  Board.     See  Board. 
Rods,  Wire: 

Illinois,  to  and  from  points  in,  290  (308). 

Montgomery,  Ala.,  from  Louisville,  Ky.,  Cincinnati,  Ohio,  Evansrille,  Ind« 
St.  Louis,  Mo.,  and  East  St.  Louis  and  Belleville,  111.,  688. 
Roofing,  Hard  Corrugated  Asbestos.     Ambler,  Pa.,  to  La  Salle,  111.,  271. 
Roofing,  Prepared.     Illinois,  to  and  from  points  in,  290  (310). 
Rope.     Beverly,  N.  J.,  to  New  York,  N.  Y.,  337. 
Rosin.    New  Orleans,  La.,  to  Wichita,  Hutchinson,  Salina,  and  Topeka,  Kans., 

515  (571). 
Rubber,  Scrap.     Denver,  Colo.,  to  Chicago,  111.,  199. 
Saltpeter.  Carneys  Point,  N.  J.,  to  American  Lake,  Wash.,  246. 
Sand: 

Buffalo,  N.  Y.,  to  Ennerdale,  Aloquin,  and  Flint,  N.  Y.,  619. 

Kickapoo,  Ind.,  to  Chicago,  111.,  and  points  in  Chicago  switching  district, 

657. 
Turner,  Kans.,  to  Kansas  City,  Mo. -Kans.  switching  district,  683. 
Sand,  Glass.     Silica,  Ohio,  to  Fairmont  and  Clarksburg,  W.  Va.,  122. 
Sand,  Molding.     Utica,  111.,  to  Beaumont,  Tex.,.  110. 
Sash,  Motallic.     Official  classification  territory.    Rating,  402  (412). 
Sawdust.     Minneapolis,  Minn.,  to  Cherokee,  Iowa,  29. 
Shavings,  Ivory-nut.    Rochester,  N.  Y.,  to  North  Birmingham,  Ala.,  170. 
Sheep.     South  Dakota  to  various  destinations;  car  furnishing,  165. 
SHEprr  Metal  Work,  Building.    Ofllcial  classification  territory.     Rating,  402 

(414). 
Shells,  Crushed.  Illinois  from  Iowa,  290  (311). 
Shoes.    Illinois,  to  and  from  points  in,  290  (305) • 
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Shoes,  Horse,  Mule,  and  Ox.    Montgomery,  Ala.,  from  Louisville,  Ky.,  Cin- 
cinnati, Ohio,  Evansville,  Ind.,  St.  Louis,  Mo.,  and  East  St.  Louis  and  Belle- 
ville, 111.,  688. 
S HOOKS,  Yellow-pine  Box.    Evergreen,  Ala.,  to  Canastota,  N.  Y.,  Brattleboro 

and  Essex  Junction,  Vt.,  and  Highlandtown,  Baltimore,  Md.,  15. 
Shutters,  Metallic.     Official  classification  territory.    Rating,  402  (413). 
Siding,  Hard  Corrugated  Asbestos.     Ambler,  Pa.,  to  La  Salle,  111.,  271. 
Silicate  of  Soda.     See  Soda. 
Soda  Ash  : 

Barberton,  Ohio,  to  Shinglehouse,  Pa.,  37. 
Newark,  N.  J.,  to  Hopewell,  Va.,  243. 
Soda,  Nitrate  of: 

Holmes,  Mo.,  from  Pensacola,  Fla.,  and  New  Orleans,  La.,  725. 
New  Orleans,  La.,  and  Pensacola,  Fla.,  to  Fenn,  Ark.,  24. 
Port  Richmond,  Pa.,  to  Carney's  Point,  N.  J.,  347. 
Soda,  Silicate  of.    Ancor,  Ohio,  to  Red  Bank,  Ohio,  331. 

Spices.     Seattle  and  Tacoma,  Wash.,  to  New  York,  N.  Y.,  Chicago,  111.,  St.  Louis, 
Mo.,  Toledo,  Ohio,  Minnesota  Transfer,  Minn.,  Montreal,  Canada,  and  Balti- 
more, Md.,  721. 
Starch,  Corn.     Illinois,  to  and  from  points  in,  290  (307). 
Staves : 

California  terminals  from  Memphis,  Tenn.,  Dallas,  Tex.,  Little  Rock,  Ark., 

Alexandria,  La.,  St.  Louis,  Mo.,  and  Chicago,  111.,  327. 
Star  City,  Ark.,  to  New  Orleans,  La.,  182. 
Steel.     Illinois,  to  and  from  points  in,  290  (308). 
Steel  Articles: 

Chicago,  111.,  to  Pacific  coast  ports,  for  export,  462. 
Illinois,  to  and  from  points  in,  290  (308). 

Montgomery,  Ala.,  from  Louisville,  Ky.,  Cincinnati,  Ohio,  Evansville,  Ind., 
St.  Louis,  Mo.,  and  East  St.  Louis  and  Belleville,  111.,  688. 
Steel,  Bar.     Montgomery,  Ala.,  from  Louisville,  Ky.,  Cincinnati,  Ohio,  Evans- 
ville, Ind.,  St.  Louis,  Mo.,  and  East  St.  Louis  and  Belleville,  111.,  688. 
Steel,  Scrap: 

Illinois,  to  and  from  points  In,  290  (308). 
Kansas  City,  Mo.,  from  Kansas  and  Nebraska,  441. 
Steel  Work.    Ofllcial  classification  territory.    Rating,  402  (407). 
Stone,  Crushed.     Tomkins  Cove  and  North  Le  Roy,  N.  Y.,  to  points  in  New 

York,  619. 
Stoves.    Illinois,  to  and  from  points  in,  290  (311). 
Strawberries  : 

New  England  from  Delaware,  Maryland,  and  Virginia.    Minimum  weights, 

495. 
Sanford,  Miss.,  to  eastern  and  central  states.     Refrigerator  express  rates, 

633. 
White  Salmon,  Wash.,  to  Sioux  Falls,  S.  Dak.,  747. 
Sugar,  Clarified.     New  Orleans,  La.,  to  Chattanooga,  Tenn.,  107, 
Tack  Plate.    See  plate. 

Terra  Cotta.    St.  Louis,  Mo.,  to  New  Madrid,  Mo.,  172. 
Ties,   Railroad.     Portland,   Oreg.,  to  California,  Nevada,  Arizona,   and   New 

Mexico,  357. 
Timbers,  Mining.     Portland,  Oreg.,  to  California,  Nevada,  Arizona,  and  New 
Mexico,  357. 
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Tin  Foil.    New  York,  N.  Y.,  to  Winston-Salem,  N.  C,  33. 

Tractor,  Old  Gas.     Fargo,  N.  Dak.,  from  Edgeley  and  Gk>odrlcli,   N.   Dak. 

Rating,  65. 
Turpentine.    New  Orleans,  La.,  to  Wichita,  Hutchinson,  Salina,  and  Topeka, 

Kana,  515  (571). 
Underwear,  CknroN.    Little  Rock,  Ark.,  from  Georgia,  Tennessee,  and  Hunts- 

ville,  Ala.,  119. 
Wall  Board.    See  Board. 

Washers,  Iron  and  Steel.    Montgomery,  Ala.,  from  Louisville,  Ky.,  Cincinnati, 
Ohio,  Evansville,  Ind.,  St.  Louis,  Mo.,  and  East  St.  Louis  and  Belleville, 
111.,  688. 
Wedges,  Mine.     Portland,  Oreg.,  from  California,  Nevada,  Arizona,  and  New 

Mexico,  357. 
Wheat: 

Chicago,  111.,  from  Shickley  and  Dorchester,  Nebr.,  stored  at  Lincoln,  Nebr., 

and  milled  In  transit  at  Aberdeen,  S.  Dak.,  39. 
Culver,  Oreg.,  to  Chicago,  111.    Car  furnishing,  488. 
Culver,  Oreg.,  to .  Minneapolis,  Minn.,  101. 

Shickley  and  Dorchester,  Nebr.,  to  Chicago,  111.,  stored  at  Lincoln,  Nebr., 
and  milled  in  transit  at  Aberdeen,  S.  Dak.,  39. 
Wood.    Corona,  N.  Mex.,  to  El  Paso,  Tex..  416  (419). 
Wood,  Fuei^    Hermansville,  Mich.,  to  Mitchell,  S.  Dak.,  467. 
Zinc  Plate.    See  Plate. 
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Aberdeen,  S.  Dak.,  from  Kansas.    Window  glass,  186. 

Aberdeen,  S.  Dak.,  from  Shickley  and  Dorchester,  Nebr.,  milled  in  transit  and 

reshipped  to  Chicago,  111.,  and  stored  at  Lincoln,  Nebr.    Wheat,  80. 
Abernathy,  Tex.,  to  Pocatello,  Idaho,  and  Butte  and  Monida,  Mont.    Cattle,  597. 
Acme,  Tex.,  to  Plasterco,  Tex.,  via  Altus,  Okla.    Cement  plaster,  179. 
Akron,  Ohio.    Demurrage  on  lumber,  336. 
Alabama  to  Arkansas.    Class  rates,  515  (557). 
Albany,  Minn.,  to  Creston,'Iowa,  and  St  Louis,  Mo.    Potatoes,  672. 
Albuquerque,  N.  Mex.,  from  Chico,  Calif.    Matches,  431. 
Alexandria,  La.,  to  California  terminals.    Cooperage  stock,  327. 
Alkali,  Ohio,  from  Cowan,  Pa.    Coal,  711. 
Aloquin,  N.  Y.,  from  Buffalo  and  North  Le  Roy,  N.  Y.    Crushed  stone,  sand,  and 

gravel,  619. 
Altus,  Okla.,  from  Acme,  Tex.,  destined  to  Plasterco,  Tex.    Cement  plaster,  179. 
Ambler,  Pa.,  to  La  Salle,  111.    Hard  corrugated  roofing  and  siding,  27L 
American  Lake,  Wash.,  from  Carney's  Point,  N.  J.    Saltpeter,  246. 
Ancor,  Ohio,  to  Red  Bank,  Ohio.    Silicate  of  soda,  331. 
Arizona  from  Portland,  Oreg.    Fir  and  hemlock  lumber,  357. 
Arkansas  to  Kansas  .City,  Mo.    Scrap  iron,  339. 
Arkansas  to  Memphis,  Tenn.    Cotton,  515  (546). 
Arkansas  to  and  from  Memphis,  Tenn.,   St.  Louis,  Mo.,  and  Natchez,  Miss. 

Class  rates,  515. 
Arkansas  to  Murfreesboro,  Columbia,  Dickson,  Gallatin,  Lebanon,  and  Waters 

town,  Tenn.    Class  and  commodity  rates,  648. 
Arkansas  from  New  Orleans,  La.    Class  and  commodity  rates,  515  (573). 
Arkansas  City,  Ark.,  from  St.  Louis,  Mo.    Class  rates,  515  (551). 
Arkansas  City,  Kans.,  from  Mason  City,  Iowa.    Fresh  salted  meats,  433. 
Ash  Grove,  Kans.,  from  Lenwil,  La.    Yellow-pine  lumber,  21. 
Aspen  Hill,  Tenn.,  to  New  Orleans,  La.    Shelled  corn,  793. 
Atlanta,  Ga.,  to  Little  Rock,  Ark.    Knitting  factory  products,  119. 
Atlanta,  Ga.,  to  Murfreesboro,  Columbia,  Dickson,  Gallatin,  Lebanon,  and  Wa- 

tertown,  Tenn.    Class  and  commodity  rates,  648. 
Atlantic  ports  to  Murfreesboro,  Columbia,   Dickson,  Gallatin,  Lebanop,  and 

Watertown,  Tenn.    Class  and  conmiodity  rates,  648. 
Atlantic  seaboard  territory  to  Colorado  common  points,  via  Galveston,  Tex. 

Class  and  commodity  rates;  marine  insurance,  374. 
Augusta,  Ga.,  to  Little  Rock,  Ark.    Knitting  factory  products,  119. 
Aultman,  Ohio,  from  Nelsonville,  Ohio.    (3oal,  485. 
Avon,  Minn.,  to  Creston,  Iowa.    Potatoes,  672. 
Ayer,  Mass.,  from  North  Leominster,  Mass.    Car-ferry  charges,  206. 
Babbitt,  N.  J.,  from  New  Orleans,  La.    Copra  oil,  154. 
Baltimore,  Md.    Demurrage  on  tack  plate,  253. 
Baltimore,  Md.,  from  Evergreen,  Ala.    Yellow-pine  box  shooks,  15. 
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Baltimore,  Md.,  from  Seattle  and  Tacoma,  Wash.    Ginger,  pepper,  cassia,  and 

nutmegs,  721. 
Baltimore,  Md.,  to  Springfield,  Mo.,  via  Memphis,  Tenn.    Cotton-piece  goods,  400. 
Bunks,  Ark.,  to  East  St.  Louis,  111.    Old  rails  and  fastenings,  715. 
Barberton,  Ohio,  to  Shinglehouse,  Pa.     Soda  ash,  37. 
Baton  Rouge,  La.,  to«  Chicago,  111.    Copra  oil,  154. 
Bayway,  N.  J.,  to  Conshohocken,  Pa.,  reconsigned  to  Coatesville,  Pa.     Scrap 

iron,  268. 
Bayway,  N.  J.,  to  Williamsport,  Pa.,  reconsigned  to  Newberry,  Pa.,  and  recon- 
signed to  Franklin,  Pa.    Scrap  iron,  268. 
Beaumont,  Tex.,  from  Lockport,  Southdown,  and  Matthews,  La.     Blaclcstrap 

molasses,  661. 
Beaumont,  Tex.,  to  New  Orleans,  La.    Clean  rice,  428. 
Beaumont,  Tex.,  from  Utica,  111.    Molding  sand,  110. 
Bell  City,  La.,  from  Mobile,  Ala.    Fertilizer,  583. 
Belleville,  111.,  to  Montgomery,  Ala.    Iron  and  steel  articles,  688. 
Belleville,  Kans.,  to  Helena,  Ark.    Horses  and  mules^  708. 
Bellewood,  111.,  to  Portland,  Oreg.    Metal  barrel  churns,  345. 
Benton,   111.,  to  Rochester,  Winnebago,  and  Okabena,   Minn.,  reconsigned  to 

other  points  in  Minnesota  and  South  Dakota.    Coal,  744. 
Berkley,  Va.    Absorption  of  switching  charges  on  lumber  and  forest  products, 

377. 
Beverly,  Mass.,  to  Salem,  Mass.    Car-ferry  charges,  206. 
Beverly,  N.  J.,  to  Now  York,  N.  Y.    Rope,  337. 
Billings,  Mont.,  from  Minnesota  and  Wisconsin.    Hay,  421. 
Billings,  Mont.,  from  Monroe  and  Stanwood,  Wash.    Condensed  milk,  665. 
Birmingham,  Ala.,  to  Murfreesboro,  Columbia,  Dickson,  Gallatin,  Lebanon,  and 

Watertown,  Tenn.    Class  and  commodity  rates,  648. 
Boise,  Idaho,  from  Utah  mines.    Coal,  718. 
Bolton,  N.  C,  to  Norfolk  and  Pinners  Point,  Va.,  and  points  in  trunk  line  and 

New  England  territories.    Lumber,  595. 
Bonne  Terre,  Mo.,  from  Illinois  mines.    Coal,  674. 
Boonville,  Ind.,  from  East  St.  Louis,  111.    Angle  and  slice  bars,  old  rails,  and 

track  bolts,  135. 
Boston,  Mass.,  to  Portland,  Oreg.    O^Cedar  polish,  mops,  and  mop  handles,  738. 
Boston,  Maas.,  t(»  Springfield,  Mo.,  via  Memphis,  Tenn.    Cotton  piece  goods,  400. 
Bourbon,  Ind.    Demurrage  on  salvaged  barley,  175. 
Brattleboro,  Vt.,  from  Evergreen,  Ala.    Yellow-pine  box  shooks,  15. 
Breese,  111.,  to  Leadwood,  Mo.    Coal,  674  (676). 
Bridger,  Mont.,  from  Minnesota  and  Wisconsin.    Hay,  421. 
British  Columbia  to  points  east  of  Rocky  Mountains.    Cedar  poles  and  piling, 

625. 
Brooklyn,  N.  Y.,  to  Bourbon,  Ind.    Salvaged  barley,  175. 
Brooklyn,  N.  Y.,  from  New  Orleans,  La.    Copra  oil,  154. 
Buffalo,  N.  Y.,    Absorption  of  switching  charges  on  grain  and  grain  products, 

587. 
Buffalo,  N.  Y.    Demurrage  and  track  storage  charges  on  com  meal.  239. 
Buffalo,  N.  Y.,  to  Ennerdale,  Aloquin.  and  Flint,  N.  Y.    Sand  and  gravel,  619. 
Buffalo,  N.  Y.,  from  New  Orleans,  La.    Palm-kernel  oil,  154. 
Buffalo,  N.  Y.,  from  Pennsylvania  mines,  destined  to  Toledo,  Ohio.    Anthracite 

coal,  220. 
Buffalo,  N.  Y.,  from  Virginia  cities.    Lumber,  637. 
Buffalo  Gap,  S.  Dak.,  to  Des  Moines,  Iowa.    Crude  clay,  31. 
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Buffalo-Pittsburgh  line,  points  east  of,  from  Virginia  cities.    Lumber,  637. 

Buffalo-Pittsburgh    territory    to    Murfreesboro,    Columbia,    Dickson,    Gallatin, 
Lebanon,  and  Watertown,  Tenn.    Class  and  commodity  rates,  648. 

Burlington,  Iowa,  from  Freeport,  Minn.    Potatoes,  672. 

Butte,  Mont.,  from  Hereford  and  Abemathy,  Tex.    Cattle,  597. 

Butte,  Mont.,  from  Minnesota  and  Wisconsin.    Hay,  421. 

Cairo,  111.,  from  Mendenhall,  Miss.,  reconsigned  to  Partridge,  Kans.     Lumber, 
751. 

Cairo,  111.,  to  Murfreesboro,  Columbia,  Dickson,  Gallatin,  Lebanon,  and  Water- 
town,  Tenn.    Class  and  commodity  rates,  648. 

Cairo,  111.,  from  Sheboygan,  Wis.    Class  rates,  140. 

Caldwell,  Idaho,  from  Utah  mines.    Coal,  718. 

California  to  Madeline,  Calif.,  via  Reno,  Nev.    Joint  through  class  rates,  398. 

California  from  New  York,  N.  Y.    Cigarettes,  69. 

California  from  Portland,  Oreg.    Fir  and  hemlock  lumber,  357. 

California  to  and  from  Salt  Lake  City,  Utah.    Passenger  fares;  divisions,  71. 

California   terminals   from   Memphis,   Tenn.,   Dallas  Tex.,   Little   Rock,   Ark., 
Alexandria,  La.,  St.  Louis,  Mo.,  and  Chicago,  111.    Cooperage  stock,  327. 

Camas,  Wash.,  from  Empire  and  Peninsula,  Ohio,  and  Opekiska,  W.  Va.    Pulp 
grindstones,  231. 

Camden,  Ark.,  from  St.  Louis,  Mo.    Class  rates,  515  (551). 

Camden,  N.  J.,  from  Lockport,  N.  Y.    Chip  board,  218. 

Camp  Lewis,  Wash.,  from  Carneys  Point,  N.  J.     Saltpeter,  246. 

Camp  Sherman,  Ohio,  to  Parma,  Ohio.    Manure,  324. 

Canastota,  N.  Y.,  from  Evergreen,  Ala.    Yellow-pine  box  shooks,*  15. 

Caney,  Kans.,  to  South  Dakota.    Window  glass,  186. 

Cape  Girardeau,  Mo.,  to  Illinois.    Cement,  315. 

Carney's  Point,  N.,J.,  to  American  Lake,  Wash.    Saltpeter,  246. 

Carney's  Point,  N.  J.,  from  Hopewell,  Va.    Sulphuric  acid,  612. 

Carney's  Point,  N.  J.,  from  Norfolk,  Va.    Wet  nitrocellulose,  247. 

Carney's  Point,  N.  J.,  to  Norfolk,  Va.    Niter  cake,  499. 

Carney's  Point,  N.  J.,  from  Port  Richmond,  Pa.    Nitrate  of  soda,  347. 

Carolina  territory  to  Arkansas.    Class  and  commodity  rates,  515  (557)« 

Carrollton,  Ky.,  to  and  from  trunk  line  territory.    Class  rates,  697. 

Caseyville,  111.,  from  various  points.    Leatherboard,  394. 

Cashmere,  Wash.,  to  Portland,  Oreg.    Cull  apples,  260. 

Castle  Gate,  Utah,  to  Boise,  Nampa,  and  Caldwell,  Idaho.    Coal,  718. 

Cedar  Rapids,  Iowa,  from  New  Orleans,  La.    Palm-kernel  meal,  154. 

Central  freight  association  territory  to  Murfreesboro,  Columbia,  Dickson,  Leba- 
non, Gallatin,  and  Watertown,  Tenn.    Class  and  commodity  rates,  648. 

Central  freight  assoriation  territory  from  Virginia  cities.    Lumber,  637. 

Centralia,  111.,  from  Sheboygan,  Wis.     Class  rates,  140. 

Champaign,  111.,  to  South  Akron,  Ohio.     Machinery  and  machinery  parts,  277. 

Chapman,  Pa.,  to  Lugoff,  S.  C.    Cement,  615. 

Charlotte,  N.  Y.,  from  Cleveland,  Ohio.    Mill  cinder,  449. 

Chattanooga,  Tenn.,  to  Little  Rock,  Ark.     Knitting  factory  products,  119. 

Chattanooga,  Tenn.,  from  New  Orleans,  La.     Clarified  sugar,  107. 

Chattanooga,  Tenn.,  from  Theba,  Ala.,  destined  to  Philipsburg,  Pa.,  and  held 
in  transit  at  Philadelphia,  Pa.    Lumber,  225. 

Chehalis,  Wash.,  to  Texas,  Oklahoma,  Wyoming,  Colorado,  Nebraska,  Missouri, 
Pennsylvania,  New  York,  and  Massachusetts.     Condensed  milk,  665. 

Cherokee,  Iowa,  from  Minneapolis,  Minn.     Sawdust,  29. 

Chester,  N.  Y.,  from  Tomkins  Cove,  N.  Y.    Crushed  stone,  619. 
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Cheyenne,  Wyo.,  to  Chicago,  111.    Scrap  metals,  199. 
Chicago,  111.    Terminal  charges,  363. 

Chicago,  111.,  to  California  terminals.    Cooperage  stock,  827. 
Chicago,  111.,  from  Culver,  Oreg.    Wheat;  car  furnishing,  488. 
Chicago,  111.,  from  Denver,  Colo.,  and  Cheyenne,  Wyo.    Rags  and  scrap  rub- 
ber and  metals,  199. 
Chicago,  111.,  from  Denver,  Pueblo.,  and  Trinidad,  Colo.    Rags,  Junk,  and  scrap 

copper  and  brass,  203. 
Chicago,  III.,  from  Klckapoo,  Ind.    Sand  and  gravel,  657. 
Chicago,  111.,  from  Mason  City,  Iowa.    Fresh  salted  meats,  433. 
Chicago,  111.,  to  Murfreesboro,  Columbia,  Dickson,  Gallatin,  Lebanon,  and  Water- 
town,  Tonn.    Class  and  commodity  rates,  648. 
Chicago,  III.,  from  New  Orleans  and  Baton  Rouge,  La.    Copra  oil,  154. 
Chicago,  111.,  to  Pacific  coast  ports,  for  export.    Iron  and  steel  articles,  462. 
Chicago,  111.,  from  Parma,  Mo.,  reconslgned  at  St.  Louis,  Mo.     Rough  oak 

lumber,  343. 
Chicago,  111.,  to  Portland,  Oreg.,  and  other  Pacific  coast  terminals.     O'Cedar 

polish,  wax  floor  and  furniture  polish,  mops,  and  mop  handles,  733. 
Chicago,  111.,  from  Seattle  and  Tacoma,  Wash.     Ginger,  pepper,  cassia,  and 

nutmegs,  721. 
Chicago,  111.,  from  Shickley  and  Dorchester,  Nebr.,  stored  at  Lincoln,  Nebr^ 

and  milled  in  transit  at  Aberdeen,  S.  Dak.    Wheat,  39. 
Chicago,  111.,  from  Texarkana,  Ark.-Tex.    Scrap  iron,  730. 
Chicago,  111.,  from  Washington,  Oregon,  Idaho,  Montana,  and  British  Columbia. 

Cedar  poles  and  piling,  625. 
Chicago  switching  district.    Industrial  switching,  194. 
Chicago  switching  district  from  Klckapoo,  Ind.    Sand  and  gravel,  657. 
Chico,   Calif.,   to  Albuquerque,   N.   Mex.,  and  Holbrook   and   Prescott,   Aris. 

Matches,  431. 
Childress,  Tex.,  from  Iota  and  Welsh,  La.    Rice  bran,  19. 
Chile  to  New  Orleans,  La.,  and  Pensacola,  Fla.,  destined  to  Fenn,  Ark.    Nitrate 

of  soda,  24. 
Cincinnati,  Ohio,  to  Montgomery,  Ala.    Iron  and  steel  articles,  688. 
Cincinnati,  Ohio,  to  Murfreesboro.  Columbia,  Dickson,  Gallatin,  Lebanon,  and 

Watertown,  Tenn.    Class  and  commodity  rates,  648. 
Cincinnati,  Ohio,  to  Portland,  Oreg.     0*Cedar  polish,  mops,  and  m<^  handles, 

733. 
Cincinnati.  Ohio,  from  Virginia  cities.    Lumber,  637. 
Clarksburg,  W.  Va.,  from  Silica,  Ohio.    Glass  sand,  122. 
Cleveland,  Ohio,  to  Charlotte.  N.  Y.    Mill  cinder,  449. 
Cleveland,  Ohio,  from  Virginia  cities.    Lumber,  637. 
Cleveland,  Ohio,  district.    Divisions,  absorption  of  switching  charges,  358. 
Cleveland-Lorain  district,  Ohio,  to  and  from  Interstate  points.    Absorption  of 

switching  charges  on  coal,  coke,  and  wrought-lron  pipe,  469. 
Cllfllord,  111.,  to  Bonne  Terre,  Mo.    Coal,  674  (677). 
Coatesvllle,  Pa.,  from  Bayway,  N.  J.,  reconslgned  at  Conshohocken,  Pa.    Scrap 

iron,  26& 
CoffeyvlUe,  Kans.,  to  Kansas  City,  Mo.    Scrap  Iron  and  steel,  441. 
Coffeyvllle,  Kans.,  to  Little  Rock,  Ark.    Petroleum  and  products,  35. 
Coflfeyville,  Kans.,  from  San  Antonio,  Tex.    Motor  lubricating  oil,  841. 
CofPeyville,  Kans.,  to  South  Dakota.    Window  glass,  186. 
Colorado  from  Washington.    Condensed  milk,  665. 
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Colorado  common  points  from  Atlantic  seaboard  territory,  via  Galveston,  Tex. 

Class  and  commodity  rates;  marine  Insurance,  374. 
Columbia,  Tenn.,  to  New  Orleans,  La.    Shelled  corn,  703. 
Columbia,  Tenn.,  from  various  points.    Class  and  commodity  rates,  648. 
Columbus,  Mont,  from  Minnesota  and  Wisconsin.    Hay,  421. 
Columbus,  Ohio,  from  Virginia  cities.    Lumber,  637. 
Conshohocken,  Pa.,  from  Bay  way,  N.  J.,  reconslgned  to  CoatesvlUe,  Pa.    Scrap 

Iron,  268. 
Cornell,  Wis.,  to  various  destinations.    Wall  board;  ratings,  257. 
Corona,  N.  Mex.,  to  El  Paso,  Tex.    Wood,  416  (419). 
Cowan,  Pa.,  to  Alkali,  Ohio.    Coal,  711. 
Crandon,    S.    Dak.,    from    Zelgler,    111.,    reconslgned    to    Hitchcock,    S.    Dak. 

Coal,  744. 
Creston,  Iowa,  from  Albany  and  Avon,  Minn.    Potatoes,  672. 
Cudahy,  Wis.,  from  Mason  City,  Iowa.    Fresh  salted  meats,  433. 
Culver,  Oreg.,  to  Chicago,  111.    Wheat ;  car  furnishing,  488. 
Culver,  Oreg.,  to  Minneapolis,  Minn.    Wheat,  101. 
Cushlng,  Okla.,  to  Little  Rock,  Ark.    Gasoline,  607. 
Dallas,  Tex.,  to  California  terminals.    Cooperage  stock,  327. 
Dallas,  Tex.,  from  Mason  City,  Iowa.    Fresh  salted  meats,  433. 
Dalton,  Ga..  to  Little  Rock,  Ark.    Knitting  factory  products,  119. 
De  Ridder,  La.,  from  Jefferson  and  Oconomowoc,  Wis.    Evaporated  skimmed 

milk,  214. 
Decatur,  111.,  from  New  Orleans,  La.    Palm-kernel  meal,  154. 
Delaware  to  New  England.    Strawberries,  495. 
Denver,  Colo.,  from  Atlantic  seaboard  territory,  via  Galveston,  Tex.    Class  and 

commodity  rates;  marine  Insurance,  374. 
Denver,  Colo.,  to  Chicago,  111.    Rags  and  scrap  rubber  and  metals,  199. 
Denver,  Colo.,  to  Chicago,  111.    Rags,  junk,  and  scrap  copper  and  brass,  203. 
Denver,  Colo.,  to  Kansas  City,  Mo.,  reconslgned  to  Sioux  City,  Iowa.    Old  rails 

and  old  rail  fastenings,  137. 
Denver,  Colo.,  from  Philadelphia  and  Marcus  Hook,  Pa.    Congoleum,  163.' 
Dermott,  Ark.,  to  Kansas  City,  Mo.    Scrap  Iron,  339. 
Des  Moines,  Iowa,  from  Buffalo  Gap,  S.  Dak.    Crude  clay,  31. 
Detroit,  Mich.,  from  East  Chicago,  Ind.    Mill  cinder,  669. 
Dewey,  Okla.,  from  Pittsburg  district,  Kans.    Coal,  1. 
Dickson,  Tenn.,  from  various  points.    Class  and  commodity  rates,  648. 
Dixon,  111.,  from  Milwaukee,  Wis.    Beer,  610. 
Dorchester,  Nebr.,  to  Chicago,  111.,  stored   at  Lincoln,  Nebr.,  and  milled  In 

transit  at  Aberdeen,  S.  Dak.    Wheat,  39. 
Duluth,  Minn.,  to  Montana.    IJay,  421. 
East  Chicago,  Ind.,  to  Detroit,  Mich.    Mill  cinder,  669. ' 
East  St.  Louis,  111.    Demurrage  on  lumber,  741. 
East  St.  Louis,  111.,  from  Banks,  Ark.    Old  rails  and  fastenings,  715. 
East  St.  Louis,  111.,  to  Boonvllle,  Ind.     Angle  and  slice  bars,  old  rails,  and 

track  bolts,  135. 
East  St.  Louis,  111.,  to  Montgomery,  Ala.    Iron  and  steel  articles,  685. 
Eastern  cities  to  Springfield,  Mo.,  via  Memphis,  Tenn.    Cotton  piece  goods,  400. 
Eastern   ports   to  Murfreesboro,   Columbia,   Dickson,   Gallatin,   Lebanon,   and 

Watertown,  Tenn.    Class  and  commodity  rates,  648. 
Eastern  seaboard  points  to  Springfield,  Mo.,  via  Memphis,  Tenn.    Cotton  piece 

goods,  400. 
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Eastern  shore  of  Virginia  and  Maryland  to  New  England.    Strawberries,  495. 
Eastern   trunk    line   territory   from   Kalamazoo,   Mich.    Printing,    book,    and 

wrapping  paper,  679. 
Eastern  trunk  line  territory  from  Peoria,  111.,  originating  at  points  in  Illinois. 

Grain,  42. 
Edgeley,  N.  Dak.,  to  Fargo,  N.  Dak.    Old  thrashing  engines  and  gas  tractor,  6S. 
Edgerly,  La.,  from  Mobile,  Ala.    Fertilizer,  583. 
El  Dorado,  Ark.,  from  St.  Louis,  Mo.    Class  rates,  515  (551). 
El  Paso,  Tex.    Demurrage  rules  and  charges,  416. 
El  Paso,  Tex.,  from  New  Mexico,  Okla&oma,  and  Texas.    Oream,  426. 
El  Paso,  Tex.,  from  Wilson,  Okla.    Gasoline,  753. 
Eldorado,  111.,  from  Cape  Girardeau,  Mo.    Cement,  315. 
Empire,    Ohio,    to   Camas,   Wash.,    Pulp,    Oreg.,    and    Floriston,    Calif.    Pulp 

grindstones,  231. 
Emporium,  Pa.,  to  Ironton,  Ohio.    High  explosives,  177. 
Emporium,  Pa.,  from  South  Windsor,  Conn.    High  explosives,  333. 
Enid,  Okla.,  from  New  Orleans,  La.    Commodity  rates,  515   (571). 
Ennerdale,  N.  Y.,  from  Buffalo  and  North  Le  Roy,  N.  Y.    Crushed  stone,  sand, 

and  gravel,  619. 
Equality,  111.    Coal-car  distribution,  491. 

Essex  Junction,  Vt..  from  Evergreen,  Ala.    Yellow-pine  box  shooks,  15, 
Evansville,  Ind.,  to  Montgomery,  Ala.    Iron  and  steel  articles,  (J88. 
Evansvllle,  Ind.,  to  Murfreesboro,  Columbia,  Dickson,  Gallatin,  Lebanon,  and 

Watertown,  Tenn.    Class  and  commodity  rates,  648. 
Evergreen,  Ala.,  to  Canastota,  N.  Y.,  Brattleboro  and  Essex  Junction,  Vt,  and 

Hlghlandtown  (Baltimore),  Md.    Yellow-pine  box  shooks,  15. 
Fairmont,  W.  Va.,  to  official  classification  territory.    Cut  glas.sware,  423. 
Fairmont,  W.  Va.,  from  Silica,  Ohio.    Glass  sand,  122. 
Fargo,  N.  Dak.,  from  Edgeley  and  Goodrich,  N.  Dak.    Old  thrashing  engines 

and  gas  tractor,  65. 
Fayville,  111.,  to  Flat  River,  Mo.    High  explosives,  350. 
Felsenthal,  Ark.,  from  Natchez,  Miss.    Class  rates,  515  (551). 
Fenn,  Ark.,  from  New  Orleans,  La.,  and  Pensacola,  Fla.    Nitrate  of  soda,  24. 
Fetzer,  111.,  to  and  from  points  on  the  N.  Y.  C.  R.  R.    Through  routes,  52. 
Flandereau,  S.  Dak.,  from  Benton,  111.,  originally  consigned  to  Okabena,  Minn. 

Coal,  744. 
Flat  River,  Mo.,  from  Fayville,  111.    High  explosives,  850. 
Flint,  Mich.,  to  Fort  Worth,  Tex.    Gasoline  engines,  601. 
Flint,  N.  Y.,  from  Buffalo  and  North  LeRoy,  N.  Y.    Crushed  stone,  sand,  and 

gravel,  619. 
Florida  to  Arkansas.    Class  rates,  515  (557). 
Floriston,  Calif.,  from  Empire  and  Peninsula,  Ohio,  and  Opekiska,   W.   Va. 

Pulp  grindstones,  213. 
Fordyce,  Ark.,  from  St.  Louis,  Mo.    Class  rates,  515  (551). 
Fort  Scott,  Kans.,  to  Kansas  City,  Mo.    Scrap  iron  and  steel,  441. 
Fort  Smith,  Ark,  from  Tontitown,  Ark.    Apples,  234. 
Fort  Smith,  Ark.,  from  western  trunk  line  territory.     Class  and  commodity 

rates.  515  (555). 
Fort  Worth,  Tex.,  from  Flint,  Mich.    Gasoline  engines,  601. 
Framingham,  Mass.,  to  San  Francisco  and  Los  Angeles,  Calif.,  and  Portland, 

Oreg.    Smoothed  zinc  plate,  265. 
Franklin,  Pa.,   from   Bay  way.   N.   J.,  reconsigned  at  Williamsport,   Pa.,  and 

Newberry,  Pa.    Scrap  iron,  268, 
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Fredonia,  Kans.,  to  Okmulgee,  Okla.    Window  glass,  511. 

Freeport,  Minn.,  to  Barlington,  Iowa.    Potatoes,  672. 

Fresno,  Calif.,  from  Memphis,  Tenn.,  Dallas,  Tex.,  Little  Rock.  Ark.,  Alexandria, 
La.,  St.  Louis,  Mo.,  and  Chicago,  111.    Cooperage  stock,  327. 

Gainesville,  Ga.,  to  Little  Rock,  Ark.    Knitting  factory  products,  119. 

Gallatin,  Tenn.,  from  various  pointa     Class  and  commodity  rates,  048. 

Galveston,  Tex.,  from  Atlantic  seaboard  territory,  destined  to  Colorado  com- 
mon points.    Class  and  commodity  rates ;  marine  insurance,  374. 

Gas  belt  district,  Kans.-Okla.,  to  South  Dakota.    Window  glass,  186. 

Georgia  to  Arkansas.    Class  rates,  515  (557). 

Georgia  to  Little  Rock,  Ark.    Knitting  factory  products,  119. 

Glbbstown,  N.  J.,  from  Hopewell,  Va.    Sulphuric  acid,  612. 

Glasgow,  Mont.,  from  Monroe  and  Stanwood,  Wash.    Condensed  milk,  665. 

Goodrich,  N.  Dak.,  to  Fargo,  N.  Dak.    Old  thrashing  engines  and  gas  tractor,  65. 

Grand  Island,  Nebr.,  to  Kansas  City,  Mo.    Scrap  iron  and  steel,  441. 

Great  Bend,  Kans.,  to  Kansas  City,  Mo.    Scrap  iron  and  steel,  441. 

Great  Falls,  Mont,  from  Monroe  and  Stanwood,  Wash.    Condensed  milk,  665. 

Gueydan,  La.,  from  Mobile,  Ala.    Fertilizer,  583. 

Gulf  ports  to  Murfreesboro,  Columbia,  Dickson,  Gallatin,  Lebanon,  and  Water- 
town,  Tenn.    Class  and  commodity  rates,  648. 

Haire,  La.,  from  Mobile,  Ala.    Fertilizer,  583. 

Hannibal,  Mo.,  from  Sheboygan,  Wis.    Class  rates,  140. 

Hayes,  La.,  from  Mobile,  Ala.    Fertilizer,  583. 

Helena,  Ark.,  from  Springfield  and  Lockwood,  Mo.,  and  Belleville,  Kans.  Horses 
and  mules,  708. 

Helper,  Utah,  to  Boise,  Nampa,  and  Caldwell,  Idaho.    Coal,  718. 

Herculaneum',  Mo.,  from  Illinois  mines.    Coal,  674. 

Hereford,  Tex.,  to  Pocatello,  Idaho,  and  Butte  and  Monida,  Mont    Cattle,  597. 

Herkimer,  N.  Y.,  from  various  points.    Leatherboard,  394. 

Hermansville,  Mich.,  to  Mitchell,  S.  Dak.    Fuel  wood,  467. 

Herrin,  111.,  to  Bonne  Terre,  Mo.    Coal,  674  (677). 

Highland  Mills,  N.  Y.,  from  Tomkins  Cove,  N.  Y.    Crushed  stone,  619. 

Highlandtown    < Baltimore),    Md.,    from    Evergreen,    Ala.      Yellow-pine    box 
shooks,  15. 

Hippie,  La.,  from  Mobile,  Ala.    Fertilizer,  583. 

Hitchcock,  S.  Dak.,  from  Zeigler,  111.,  originally  consigned  to  Crandon,  S.  Dak. 
Coal,  744. 

Holbrook,  Ariz.,  from  Chico,  Calif.    Matches,  431. 

Holland,  Mich.    Demurrage  on  coal,  617. 

Holmes.  Mo.,  from  Pensacola,  Fla.,  and  New  Orleans,  La.    Nitrate  of  soda,  725. 

Holmwood,  La.,  from  Mobile,  Ala.    Fertilizer,  583. 

Hopewell,  Va.,  to  Glbbstown  and  Carney's  Point,  N.  J.    Sulphuric  acid,  612, 

Hopewell,  Va.,  from  Newark,  N.  J.    Soda  ash,  243. 

Hot  Springs,  Ark.,  from  St.  Louis,  Mo.    d^ass  rates,  515  (551). 

Howells,  N.  Y.,  from  Tomkins  Cove,  N.  Y.    Crushed  stone,  619. 

Hume,  Mo.,  to  South  Fort  Smith,  Ark.    Slack  coal,  133. 

Huntsville,  Ala.,  to  Little  Rock,  Ark.     Knitting  factory  products,  119. 

Huron,  S.  Dak.,  from  Kansas.    Window  glass,  186. 

Hutchinson,  Kans.,  from  Mason  City,  Iowa.    Fresh  salted  meats,  433. 

Hutchinson,  Kans.,  from  New  Orleans,  La.    Commodity  rates,  515  (571). 

Idaho  to  points  east  of  Rocky  Mountains.    Cedar  poles  and  piling,  625. 

Illinois.     Rating   and   classification   of   various   commodities   between   points 
in,  290. 
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Illinois  from  Cape  Girardeau,  Mo.    Cement,  315. 

Illinois  to  Peoria,  111.,  reshipped  to  points  in  eastern  trunk  line  territory. 

Grain,  42. 
Illinois  from  Sheboygan,  Wis.    Class  rates,  140. 
Illinois  mines  to  Bonne  Terre,  Herculaneum,  and  other  points  In  MlssourL 

Coal,  674. 
Illinois  mines  to  Minnesota  and  South  Dakota.    Coal,  744, 
Indianapolis,  Ind.,  from  Virginia  cities.    Lumber,  637. 
Iota,  La.,  to  Childress,  Tex.    Rice  br.m,  19. 
Iota,  La.,  from  Mobile,  Ala.    Fertilizer,  583. 
Iowa  from  Mobile,  Ala.    Fertilizer,  583. 
Ironton,  Ohio,  from  Emporium,  Pa.    High  explosives,  177. 
Jackson,  Minn.,  from  Benton,  111.,  originally  consigned  to  Winnebago,  Minn. 

Coal,  744. 
Jamesvllle,  N.  Y.,  to  Solvay,  N.  Y.    Limestone,  280. 
Jefferson,  Wis.,  to  De  Kidder,  La.    Evaporated  skimmed  milk,  214. 
Jennie,  Ark.,  to  Kansas  City,  Mo.    Scrap  Iron,  339. 
Jennings,  La.,  from  Mobile,  Ala.     Fertilizer,  583. 
Jersey  City,  N.  J.    Demurrage  charges  on  hay,  117. 
Jersey  City,  N.  J.,  from  New  Orleans,  La.    Copra  oil,  154. 

Kalamazoo,  Mich.,  to  eastern  trunk  line  territory.    Printing,  book,  and  wrap- 
ping paper,  679. 
Kansas  to  Kansas  City,  Mo.     Scrap  Iron  and  steel,  441. 
Kansas  to  Kassel,  La.    Petroleum  products,  131. 

Kansas  from  New  Orleans,  La.    Class  and  commodity  rates,  515  (566,  571). 
Kansas  from  Plkeview,  Colo.     Lignite  coal,  249. 
Kansas  to  South  Dakota.    Window  glass,  186. 

Kansas  City,  Kans.,  from  New  Orleans,  La.     Copra  oil  and  palm-kernel  oil.  1.54. 
Kansas  City,  Kans.,  to  Oklahoma  City,    Okla.    Fresh    meats    and    dressed 

beef,  691. 
Kansas  City,  Mo.,  from  Arkansas.     Scrap  Iron,  339. 
Kansas  City,  Mo.,  from  Denver,  Colo.,  reconsigned  to  Sioux  City,  Iowa.    Old 

rails  and  old  rail  fastenings,  137. 
Kansas  City,  Mo.,  from  Mason  City,  Iowa.    Fresh  salted  meats,  433. 
Kansas  City,  Mo.,  to  and  from  Memphis,  Tenn.    Class  rates,  515  (558). 
Kansas  City,  Mo.,  from  Rockford,  111.    Rock  board.  262. 
Kansas  City,  Mo.,  from  St.  Joseph,  Mo.,  and  i)olnts  in  Kansas  and  Nebraska. 

Scrap  Iron  and  steel,  441. 
Kansas  City,  Mo.-Kans.,  switching  dlstrfct  from  Turner,  Kans.    Sand,  688. 
Kansas  gas  belt  to  South  Dakota.    Window  glass,  186. 
Kaplan,  La.,  from  Mobile,  Ala.    Fertilizer,  583. 
Kassel,  La.    Demurrage  cm  petroleum  products,  131. 
Kent,  Wash.,  to  Tucson,  Ariz.    Condensed  milk,  665. 
Kentucky  to  Arkansas.    Class  rates,  515  (557). 
Keokuk,  Iowa,  from  Sheboygan,  Wis.    Class  rates,  140. 
Klckapoo,  Ind.,   to  Chicago,   111.,   and   points  in  Chicago  switching  district 

Sand  and  gravel,  657. 
Knoxville,  Tenn.,  to  Little  Rock  Ark.    Knitting  factory  products,  119. 
La  Salle,  111.,  from  Ambler,  Pa.    Hard  corrugated  roofing  and  siding,  271. 
Lacasslne,  La.,  from  Mobile,  Ala.    Fertilizer,  583. 
Lake  Arthur,  La.,  from  Mobile,  Ala.    Fertilizer,  588. 
Lake  Village,  Ark.,  to  Kansas  City,  Mo.    Scrap  iron,  839. 
Lancaster,  Ohio,  from  various  points.    licatherboard,  894. 
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Laurel,  Mont.,  from  Minnesota  and  Wisconsin.    Hay,  421. 

Le  Roy,  N.  Y.,  to  Ennerdale,  Aloquin.  and  FUnt,  N.  Y.    Crushed  stone,  619 
(624). 

Leadwood,  Mo.,  from  Breese,  111.    Coal,  674  (676). 

Lebanon,  Tenn.,  from  various  points.    Class  and  commodity  rates,  648. 

Lenwil,  La.,  to  Ash  Grove,  Kans.    Yellow-pine  lumber,  21. 

Libby,  Mont.,  from  Monroe  and  Stanwood,  Wash.    Condensed  milk,  665. 

Lincoln,  Nebr.,  to  Kansas  City,  Mo.    Scrap  iron  and  steel,  441. 

Lincoln,  Nebr.,  from  Shickley  and  Dorchester,  Nebr.,  forwarded  to  Aberdeen, 
s!  Dak.,  there  milled,  and  reshipped  to  Chicago,  111.    Wheat,  39. 

Lindsay,  Calif.,  to  Sidney,  Mont.    Oranges  and  lemons,  749. 

Little  Rock,  Ark.,  to  California  terminals.'  Cooperage  stock,  327. 

Little  Rock,  Ark.,  from  Coffeyvllle,  Kans.    Petroleum  and  products,  35. 

Little  Rock,  Ark.,  from  Gushing,  Okla.    Gasoline,  607. 

Little  Rock,  Ark.,  from  Georgia,  Tennessee,  and  Huntsville,  Ala.  Knitting 
factory  products,  119. 

Livingston,  Mont,  from  Minnesota  and  Wisconsin.    Hay,  421. 

Lockport,  La.,  to  Orange  and  Beaumont,  Tex.    Blackstrap  molasses,  661. 

Lockport,  N.  Y.,  to  Camden,  N.  J.    Chip  board,  218. 

Lockwood,  Mo.,  to  Helena,  Ark.    Horses  and  mules,  768. 

Lorain,  Ohio,  to  and  from  interstate  points.  Divisions  and  absorption  of  switch- 
ing charges  on  wrought  iron  pipe,  coal,  and  coke,  469. 

Los  Angeles,  Calif.,  from  Plymouth  and  Framingham,  Mass.  Smoothed  zinc 
plate,  265. 

Louisiana  from  Mobile,  Ala.    Fertilizer,  583. 

Louisiana  to  Orange  and  Beaumont,  Tex.    Blackstrap  molasses,  661« 

Louisiana,  Mo.,  from  Sheboygan,  Wis.    Class  rates,  140. 

Louisville,  Ky.,  to  Montgomery,  Ala.    Iron  and  steel  articles,  688. 

Louisville,  Ky.,  to  Murfreesboro,  Columbia,  Dickson,  Gallatin,  Lebanon,  and 
Watertown,  Tenn.    Class  and  commodity  rates,  648. 

Louisville,  Ky.,  from  Virginia  cities.    Lumber,  637. 

Loveland,  Colo.,  to  St.  Louis,  Mo.    Scrap  metals,  199. 

LugofP,  S.  C,  from  Chapman,  Pa.    Cement,  615. 

Lutcher,  La.,  to  New  Orleans,  La.,  reshipped  to  Violet,  La.    Lumber,  236. 

McGehee,  Ark.,  from  St.  Louis,  Mo.    Class  rates,  515  (551). 

Macon,  Ga.,  to  Little  Rock,  Ark.    Knitting  factory  products,  119. 

Madeline,  Calif.,  from  San  Francisco,  Oakland,  Sacramento,  and  other  Califor- 
nia points,  via  Reno,  Nev.    Joint  through  class  rates,  398. 

Malvern,  Ark.,  from  St.  Louis,  Mo.    Class  rates,  515  (551). 

Manitowoc,  Wis.    Demurrage  and  reconsignment  charges  on  lumber,  149. 

Marcus  Hook,  Pa.,  to  Denver,  Colo.    Congoleum,  163. 

Martinsville,  Va.,  to  Spokane,  Wash.    Furniture,  17. 

Maryland  to  New  England.     Strawberries,  495. 

Mason  City,  Iowa,  to  Chicago,  111.,  Cudahy,  Wis.,  St.  Louis  and  Kansas  CJity, 
Mo.,  Wichita,  Arkansas  City,  and  Hutchinson,  Kans.,  and  Dallas,  Tex.  Fresh 
salted  meats,  433. 

Massachusetts  from  Washington.    Condensed  milk,  665. 

Matthews,  La.,  to  Orange  and  Beaumont,  Tex.    Blackstrap  molasses,  661. 

Mattoon,  111.,  from  Sheboygan,  111.    Class  rates,  140. 

Mechanlcsburg,  111.,  to  and  from  points  on  the  N.  Y.  C.  R.  R.    Through  routes,  52. 

Memphis,  Tenn.,  to  and  from  Arkansas,  Oklahoma,  and  MissourL    Class  rates, 
515. 
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Memphis,  Tenn.,  from  Boston,  Mass.,  New  York,  N.  Y.,  Philadelphia,  Pa.,  and 
Baltimore,  Md.,  destined  to  Springfield,  Mo.    Obtton  piece  goods,  400. 

Memphis,   Tenn.,   to  California   terminals.     Cooperage  stock,   327. 

Memphis,  Tenn.,  to  Murfreesboro,  Columbia,  Dickson,  Gallatin,  Lebanon,  and 
Watertown,  Tenn.    Class  and  commodity  rates,  648. 

Mendenhall,  Miss.,  to  Cairo,  III.,  reconsigned  to  Partridge,  Kana    Lumber,  751. 

Merryville,  La.,  to  Orange,  Tex.    Lumber,  104. 

Mexico  to  New  Orleans,  La.,  destined  to  Wichita,  Hutchinson,  Salina,  and 
Topeka,  Kans.     Straw  hats,  515  (571). 

Miami,  Okla.,  from  New  Orleans,  La.,  and  Mobile,  Ala.    Bananas,  005. 

Michigan  to  eastern  trunk  line  territory.  Printing,  book,  and  wrapping  paper, 
679. 

Middlesborough  territory  to  Arkansas.    Class  and  commodity  rates,  515  (557). 

Midland,  La.,  from  Mobile,  Ala.    Fertilizer,  583. 

Millstadt,  111.    Distribution  of  coal  cars,  502. 

Milwaukee,  Wis.,  to  Dixon,  111.    Beer,  610. 

Minneapolis,  Minn.,  to  Cherokee,  Iowa.    Sawdust,  29. 

Minneapolis,  Minn.,  from  Culver,  Oreg.    Wheat,  101. 

Minneapolis,  Minn.,  from  Rockford,  111.    Rock  board,  262. 

Minnesota  from  Benton  and  Zeigler,  111.,  reconsigned  to  other  points  In  Min- 
nesota and  South  Dakota.    Coal,  744. 

Minnesota  to  Burlington  and  Creston,  Iowa,  and  St.  Louis,  Mo.    Potatoes,  672. 

Minnesota  to  Montana.    Hay,  421. 

Minnesota  Transfer,  Minn.,  from  Seattle  and  Tacoma,  Wash.  Ginger,  pepper, 
cassia,  and  nutmegs,  721. 

Mississippi  to  Arkansas.    Class  rates,  515  (557). 

Mississippi  River  crossings  (lower)  to  Murfreesboro,  Columbia,  Dickson,  Galla- 
tin, Lebanon,  and  Watertown,  Tenn.    Class  and  commodity  rates,  048. 

Missouri  from  Illinois  mines.    Coal,  674. 

Missouri  from  Memphis,  Tenn.    Class  rates,  515. 

Missouri  from  Pikeview,  Colo.    Lignite  coal,  249. 

Missouri  from  Washington.    Condensed  milk,  665. 

Missouri  River  cities  from  New  Orleans,  La.  Class  and  commodity  rates^ 
515  (566). 

Mitchell,  S.  Dak.,  from  Hermansville,  Mich.    Fuel  wood,  467. 

Mitchell,  S.  Dak.,  from  Kansas.    Window  glass,  186. 

Mobile,  Ala.,  to  Louisiana.    Fertilizer,  583. 

Mobile,  Ala.,  to  Miami,  Okla.    Bananas,  605. 

Mobile,  Ala.,  to  Savannah,  Ga.,  for  expdrt.    Compressed  cotton,  146. 

Monida,  Mont.,  from  Hereford  and  Abemathy,  Tex.    Cattle,  597. 

Monitor,  Wash.,  to  Portland,  Oreg.    Cull  apples,  260. 

Monroe,  La.,  to  Arkansas.    Class  rates,  515  (553). 

Monroe,  N.  Y.,  from  Tomkins  0/Ove,  N.  Y.    Crushed  stone,  619. 

Monroe,  Wash.,  to  Montana,  Wyoming,  Colorado,  Texas.  Oklahoma,  Nebraska, 
Missouri,  Pennsylvania,  New  York,  and  Massachusetts.  Condensed  milk, 
665. 

Montana  from  Minnesota  and  Wisconsin.    Hay,  421. 

Montana  to  points  east  of  Rocky  Mountains.    (3edar  poles  and  piling,  625. 

Montana  from  Washington.    Ckmdensed  milk,  665. 

Montgomery,  Ala.,  from  Louisville,  Ky.,  Cincinnati,  Ohio,  Evansvflle,  Ind..  St 
Ix)uis,  Mo.,  and  East  St.  IjOuIs  and  Belleville.  111.  Iron  and  steel  articles, 
688. 

Montlcello,  Ark.,  from  St.  Louis,  Mo.    Class  rates,  515  (551). 

65Laa 


TABLE  OF  LOCALITIES.  791 

Montreal,  Canada,  from  Seattle  and  Tacoma,  Wash.    Ginger,  p^iper,  cassia, 

and  nutmegs,  721. 
Morris,  lU.,  from  New  Orleans,  La.    Palm-kernel  meal,  154. 
Morse,  La.,  from  Mobile,  Ala.    Fertilizer,  583. 
Mosinee,   Wis.,   to   Manitowoc,  Wis.,  reconsigned  to   Mount  Pleasant,  Mich. 

Lumber,  149. 
Mount  Pleasant,  Mich.,  from  Mosinee,  Wis.,  reconsigned  at  Manitowoc,  Wis. 

Lumber,  149. 
Mount  Vernon,  III.,  from  Sheboygan,  Wis.    Glass  rates,  140. 
Mount  Vernon,  Wash.,  to  Texas,  Oklahoma,  Wyoming,  Colorado,  Nebraska, 

Missouri,  Pennsylvania,  New  York,  and  Massachusetts.    Condensed  milk,  665. 
Mountain ville,  N.  Y.,  from  Tomkins  Cove,  N.  Y.    Crushed  stone,  619. 
Murfreesboro,  Tenn.,  from  various  points.    Class  and  commodity  rates,  648. 
Murphysboro,  111.,  to  Bonne  Terre,  Mo.    Coal,  674  (677). 
Nampa,  Idaho,  from  Utah  mines.    Coal,  718. 
Naravisa,  N.  Mex.,  to  El  Paso,  Tex.    Cream,  425. 
Nashville,  Tenn.,  to  Little  Rock,  Ark.    Knitting  factory  products,  119. 
Nashville,  Tenn.,  from  various  points.     Class  and  commodity  rates;  fourth 

section,  648. 
Natalbany,  La.    Interchange  switching,  113. 

Natchez,  Miss.,  to  Arkansas  and  Oklahoma.    Class  rates,  515  (551). 
Nebraska  to  Kansas  City,  Mo.    Scrap  iron  and  steel,  441. 
Nebraska  from  Pikeview,  Colo.    Lignite  coal,  249. 
Nebraska  from  Washington.    Condensed  milk,  665. 
Neillsville,  Wis.,  to  New  York,  N.  Y.,  and  other  points  in  trunk  line  territory. 

Condensed  milk,  228. 
Nelsonville,  Ohio,  to  Aultman,  Ohio.    Coal,  485. 
Nevada  from  Portland,  Oreg.    Fir  and  hemlock  lumber,  857. 
New  Bedford,  Mass.    Transportation  of  coal  from  wharves  to  plant,  820. 
New  Bedford,  Mass.,  to  New  York,  N.  Y.    Brass  eyelets,  274. 
New  England  from  Delaware,  Maryland,  and  Virginia.     Strawberries,  496. 
New  England  territory  from  Bolton,  N.  C.    Lumber,  595. 
New  Hampton,  N.  Y.,  from  Tomkins  Cove,  N.  Y.    Crushed  stone,  619. 
New  Madrid,  Mo.,  from  St.  Louis,  Mo.    Terra  cotta,  172. 
New  Mexico  to  El  Paso,  Tex.    Cream,  425. 

New  Mexico  from  Portland.  Oreg.    Fir  and  hemlock  lumber,  357. 
New  Orleans,  La.,  from  Beaumont,  Tex.    Clean  rice,  428. 
New  Orleans,  La.,  to  Chattanooga,  Tenn.    Clarified  sugar,  107. 
New  Orleans,  La.,  to  Chicago,  Peoria,  Decatur,  and  Morris,  III.,  St.  Louis,  Mo., 

Kansas  City,  Kans.,  Cedar  Rapids,  Iowa,  Buffalo  and  Brooklyn,  N.  Y.,  and 

Jersey  City  and  Babbitt,  N.  J.     Copra  oil  products  and  palm-kernel  prod- 
ucts, 154. 
New  Orleans,  La.,  from  Columbia,  Pulaski,  and  Aspen  Hill,  Tenn.     Shelled 

corn,  703. 
New  Orelans,  La.,  to  Fenn,  Ark.    Nitrate  of  Soda,  24. 
New  Orleans,  La.,  to  Holmes,  Mo.    Nitrate  of  soda,  725. 
New  Orleans,  La.,  to  Miami,  Okla.    Bananas,  605. 
New  Orleans,  La.,  to  Murfreesboro,  Columbia,  Dickson,  Gallatin,  Lebanon,  and 

Watertown,  Tenn.    Class  and  commodity  rates,  648. 
New  Orleans,  La.,  from  Rolling  Fork,  Miss.    Copra  cake,  154. 
New  Orleans,  La.,  from  Star  City,  Ark.    Staves  and  heading,  182. 
New  Orleans,  La.,  to  Violet,  La.,  originating  at  Lutcher,  La.    Lumber,  236. 
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New  Orleans,  La.,  to  Wichita,  Salina,  and  other  points  In  Kansas,  Oklahoma, 

and  Arliansas.    Class  and  commodity  rates  515  (566,  573). 
New  York  from  Buffalo,  Tomkins  Ck)ve,  and  North  Le  Roy,  N.  Y.    Crushed 

stone,  sand,  and  gravel,  619. 
New  York  from  Washington.    Condensed  milk,  665. 
New  York,  N.  Y.,  from  Beverly,  N.  J.    Rope,  337. 

New  York,  N.  Y.,  to  California,  Oregon,  and  Washington.    Cigarettes,  69. 
New  York,  N.  Y.,  to  Colorado  common  points,  via  Galveston,  Tex.    Class  and 

commodity  rates;  marine  insurance,  374. 
New  York,  N.  Y.,  from  Kalamazoo  and  other  Michigan  points.    Book,  printing, 

and  wrapping  paper,  679. 
New  York,  N.  Y.,  to  Murfreesboro,  Columbia,  Dickson,  Gallatin,  Lebanon,  and 

Watertown,  Tenn.    Class  and  commodity  rates,  648. 
New  York,  N.  Y.,  from  Neillsville,  Wis.    Condensed  milk,  228. 
New  York,  N.  Y.,  from  New  Bedford,  Mass.    Brass  eyelets,  274. 
New  York,  N.  Y.,  from  Pittsburgh,  Pa.    Cut  glassware,  423. 
New  York,  N.  Y.,  from  Seattle  and  Tacoma,  Wash.    Ginger,  pepper,  cassia,  and 

nutmegs,  721.  ^ 

New  York,  N.  Y.,  to  Springfield,  Mo.,  via  Memphis,  Tenn.    Cotton  piece  goods, 

400. 
New  York,  N.  Y.,  from  Vandergrlft,  Pa.,  reconslgned  at  Baltimore,  Md.    Tack 

plate,  253. 
New  York,  N.  Y.,  to  Winston-Salem,  N.  C.    Tin  foil,  33. 
Newark,  N.  J.,  to  Hopewell,  Va.    Soda  ash,  243. 
Newberry,  Pa.,  from  Bayway,  N.  J.,  reconslgned  at  Williamsport,  Pa.,  and 

then  reconslgned  to  Franklin,  Pa.     Scrap  iron,  268. 
Newport  News,  Va.,  to  c.  f.  a.  territory  and  points  east  of  Buffalo-Pittsburgh 

line.     Lumber,  637. 
Niblett,  I^.,  from  Mobile,  Ala.    Fertilizer,  583. 
Norfolk,  Va.    Absorption  of  switching  charges  on  lumber  and  forest  prodacts, 

377. 
Norfolk,  Va.,  from  Bolton,  N.  C.    Lumber,  595. 
Norfolk,  Va.,  from  Carney's  Point,  N.  J.    Niter  cake,  499. 
Norfolk,  Va.,  to  Carney's  Point,  N.  J.    Nitrocellulose,  247. 
Norfolk,  Va.,  to  c  f.  a.  territory  and  points  east  of  Buffalo-Pittsburgh  line. 

Lumber,  637. 
Norfolk,   Va.,   to  Murfreesboro,   Columbia,    Dickson,   Lebanon,   Gallatin,   and 

Watertown,  Tenn.    Class  and  commodity  rates,  648. 
Norfolk  district,  Va.    Absorption  of  switching  charges  on  lumber  and  forest 

products,  377. 
North  Birmingham,  Ala.,  from  Rochester,  N.  Y.    Ivory-nut  shavings,  170. 
North  Carolina  to  Norfolk  district,  Va.    Lumber  and  forest  productSi  877. 
North  Le  Roy,  N.  Y.,  to  points  In  New  York.    Crushed  stone,  619. 
North  Leominster,  Mass.,  to  Ayer,  Mass.    Car-ferry  charges,  206. 
Oakland,  Calif.,  to  Madeline,  Calif.,  via  Reno,  Nev.    Joint  through  class  ratei^ 

«f«70. 

Oconomowoc,  Wis.,  to  De  Rldder,  La.    Evaporated  skimmed  milk,  214^ 
Official  classification  territory.    Ratings  on  building  sheet  metal  work,  402. 
Official  classification  territory.    Ratings  on  scrap  leatherboard,  804. 
Official  classification  territory  from  Pittsburgh,  Pa.,  and  Fairmont  and  Sister- 

ville,  W.  Va.    Cut  glassware,  428. 
Ohio  to  Jersey  City,  N.  J.,  reconslgned  at  Sayre,  Pa.    Hay,  117. 
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Ohio  River  crossings  to  Murfreesboro,  Ck)luiDbia,  Dickson,  Gallatin,  Lebanon, 

and  Watertown,  Tenn.    Class  and  commodity  rates,  648. 
Okabena,  Minn.,  from  Benton,  111.,  reconsigned  to  Flandreau,  S.  Dak.    C!oal,  744. 
Oklahoma  to  El  Paso,  Tex.    Cream,  425. 
Oklahoma  to  Kassel,  La.    Petroleum  products,  131. 

Oklahoma  to  Murfreesboro,  Columbia,  Dickson,  Gallatin,  Lebanon,  and  Water- 
town,  Tenn.    Class  and  commodity  rates,  648. 
Oklahoma  from  New  Orleans,  La.    Class  and  commodity  rates,  515  (566,  570). 
Oklahoma  from  Pikeview,  Colo.    Lignite  coal,  249. 
Oklahoma   from   St.  Louis,  Mo.,  and  points  in  Arkansas.     Class  rates,  515 

(555,  561). 
Oklahoma  from  Washington.    Condensed  milk,  665. 
Oklahoma  City,  Okla.,  from  Kansas  City,  Kans.    Fresh  meats  and  dressed  beef, 

691. 
Oklahoma  City,  Okla.,  from  New  Orleans,  La.    Commodity  rates,  515  (571). 
Okmulgee,  Okla.,  from  Fredonia,  Kans.    Window  glass,  511. 
Okmulgee,  Okla.,  to  Thibodaux,  La.    Glass  soda  bottles,  8. 
Olney,  111.,  from  Sheboygan,  Wis.    Class  rates,  140.  i 
Omaha,  Nebr.,  from  New  Orleans,  La.    Class  rates,  515  (572). 
Opekiska,  W.  Va.,  to  Camas,  Wash.,  Pulp,  Oreg.,  and  Floriston,  Calif.     Pulp 

grindstones,  231. 
Orange,  Tex.,  from  Lockport,  Southdown,  and  Matthews,  La.    Blackstrap  Mo- 
lasses, 661. 
Orange,  Tex.,  from  Merryville,  La.    Lumber,  104. 
Oregon  from  New  York,  N.  Y.    Cigarettes,  69. 

Oregon  to  points  east  of  Rocky  Mountains.    Cedar  poles  and  piling,  625. 
Otisville,  N.  Y.,  from  Tomklns  Cove,  N.  Y.    Crushed  stone,  619. 
Owatonna,  Minn.,  from  Benton,  111.,  originally  consigned  to  Rochester,  Minn. 

Coal,  744. 
Oxford  Depot,  N.  Y.,  from  Tomkins  Cove,  N.  Y.    Crushed  stone,  619. 
Pacific  coast  from  Plymouth  and  Framingham^  Mass.     Smoothed  zinc  plate, 

265. 
Pacific  coast  ports  from  Chicago,  III,    Iron  and  steel  articles,  462. 
Pacific  coast  terminals  from  Chicago,  111.     O'Cedar  polish,   mops,  and  mop 

handles,  733. 
Paducah,   Ky.,   to  Murfreesboro,  Columbia,  Dickson,  Gallatin,  Lebanon,   and 

Watertown,  Tenn.    Class  and  commodity  rates,  648. 
Parma,  Mo.,  to  St.  Louis,  Mo.,  reconsigned  to  Chicago,  111.    Rough  oak  lumber, 

343. 
Parma,  Ohio,  from  Camp  Sherman,  Ohio.    Manure,  324. 
Partridge,  Kans.,  from  Mendenhall,  Miss.,  reconsigned  at  Cairo,  111.    Lumber, 

751. 
Peninsula,  Ohio,  to  Camas,  Wash.,  Pulp,  Oreg.,  and  Floriston,  Calif.     Pulp 

grindstones,  231. 
Pennsylvania  from  Washington.    (Condensed  milk,  665. 

Pennsylvania  mines  to  Toledo,  Ohio,  via  Buffalo,  N.  Y.    Anthracite  coal,  220. 
Pensacola,  Fla.,  to  Fenn,  Ark.    Nitrate  of  soda,  24. 
Pensacola,  Fla.,  to  Holmes,  Mo.    Nitrate  of  soda,  725. 
Peoria,  111.,  from  other  Illinois  points,  reshipped  to  points  in  eastern  trunk 

line  territory.     Grain,  42. 
Peoria,  111.,  from  New  Orleans,  La.    Palm-kernal  meal  and  copra  meal,  154. 
Perth  Amboy,  N.  J.,  to  Philadelphia,  Pa.     Sulphuric  acid,  151. 
Peshastin,  Wash.,  to  Portland,  Oreg.    Cull  apples,  26a 
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Petersburg,  Va.,  to  c.  f.  a.  territory  and  points  east  of  Bufftilo-Pittabargh  Une 

Lumber,  637. 
Philadelphia,  Pa.     Demurrage  on  lumber,  225. 
Philadelphia,  Pa.,  to  Denver,  Colo.    Ck>ngoIeum,  163. 
Philadelphia,  Pa.,  from  Perth  Amboy,  N.  J.     Sulphuric  acid,  151. 
Philadelphia,    Pa.,    to    Springfield,    Mo.,    via    Memphis,    Tenn.    Ck)tton    piece 

goods,  400. 
Philipsburg,    Pa.,    from    Theba,    Ala.,    originally    consigned    to    Chattanooga, 

Tenn.,  and  held  in  transit  at  Philadelphia,  Pa.     Lumber,  225. 
Pilseview,    Colo.,    to    Kansas,    Nebraska,    Colorado,    and    Oklahoma.     Lignite 

coal,  249. 
Pine  City,  Minn.,  to  Montana.     Hay,  421. 
Pinners  Point,  Va.     Absorption  of  switching  charges  on  lumber  and   forest 

products,  377. 
Pinners  Point,  Va.,  from  Bolton,  N.  C.    Lumber,  5d5. 
Pittsburg  district,  Kans.,  to  Dewey,  Okla.    Coal,  1. 

Pittsburgh,  Pa.,  to  official  classification  territory.    Cut  glassware,  423. 
IMttsburgh,  Pa.,  from  Virginia  cities.     Lumber,  637. 

Pittsburgh  district,  Pa.     Divisions;  absorption  of  switching  cliarges.  353. 
Plasterco,  Tex.,  from  Acme,  Tex.,  via  Altus,  Okla.    Cement  plaster,  179. 
Plymouth,   Mass.,  to   San   Francisco  and  Los  Angeles,  Calif.,   and  Portland, 

Oreg.    Smoothed  zinc  plate,  265. 
Pocatello,  Idaho,  from  Hereford  and  Abernathy,  Tex.    Cattle,  597. 
Port  Norfolk,   Va.    Absorption   of  switching   charges  on   lumber   and   forest 

products,  377. 
Port  Richmond,  Pa.,  to  Carney's  Point,  N.  J.    Nitrate  of  soda,  347. 
Portland,  Ark.,  to  Kansas  City,  Mo.    Scrap  iron,  339. 
Portland,  Oreg.,  from  Bellewood,  111.    Metal  barrel  chums,  845. 
Portland,  Oreg',  to  California,  Nevada.  Arizona,  and  New  Mexico.     Plr  and 

hemlock  lumber,  357. 
Portland,  Oreg.,  from  ChlcajK),  111.,  Racine,  Wis.,  Cincinnati,  Ohio,  and  Boston, 

Mass.     O'Cedar   polish,    wax   fioor   and    furniture   polish,   mops,    and   mop 

handles,  733. 
Portland.    Oreg.,    from    Plymouth   and    Framingham,    Mass.      Smoothed    line 

plate,  265. 
Portland,  Oreg.,  from  Washington.    Cull  apples,  260. 
Portsmouth,    Va.    Absorption    of    switching    charges    on    lumber    and    fbrest 

products,  377. 
Portsmouth,   Va..  to  c.   f.  a.  territory  and  points  east  of  Buffalo-Pittsburgh 

line.     Lumber,  037. 
Prescott,  Ariz.,  from  Chico,  Calif.    Matches,  431. 
Prescott,  Ark.,  from  St.  Louis,  Mo.     Class  rates,  515  (551). 
Price,  Utah,  to  Boise,  Nampa,  and  Caldwell,  Idaho.    Coal,  718. 
Pueblo,  Colo.,  to  Chicag<».  III.     Rags,  junk,  and  scrap  copper  and  bram.  203. 
Pulaski,  Tenn.,  to  New  Orleans,  La.     Shelled  com,  703. 
Pulp,  Oreg.,  from  Empire  and  Peninsula,  Ohio,  and  Opekiska,  W.  Va.     Pulp 

grindstones,  231. 
Quaker,  W.  Va.     Application  for  switch  connection,  61. 

Racine,  Wis.,  to  Portland,  Oreg.    O'Cedar  polish,  mops,  and  mop  handles,  TKi. 
Raleigh  territory  to  Arkansas.    Class  and  commodity  rates,  515  (557). 
Red  Bank,  Ohio,  from  Ancor,  Ohio.     Silicate  of  soda,  331. 
Red  Lodge,  Mont,  from  Minnesota  and  Wisconsin.    Hay,  421, 

ssLaa 


TABLE  OF  LOCALITIBS.  795 

Reed  Point,  Mont.,  from  Minnesota  and  Wisconsin.    Hay,  421. 

Reno,  Nev.,  from  San  Francisco,  Oakland,  Sacramento,  and  other  Oalifornia 

points,  destined  to  Madeline,  Calif.    Joint  through  class  rates,  8d8. 
Richmond,  Va.,  to  c.  f.  a.  territory  and  points  east  of  Buffalo-Pittsburgh  line. 

Lumber,  637. 
Roanoke,  La.,  from  Mobile,  Ala.    Fertilizer,  583. 
Rochester,  Minn.,  from  Benton,  111.,  reconsigned  to  Owatonna  and  Waseca* 

Minn.    Coal,  744. 
Rochester,  N.  Y.,  to  North  Birmingham,  Ala.    Ivory-nut  shavings,  170. 
Rock  Creek,  Minn.,  to  Montana.    Hay,  421. 

Rockford,  111.,  to  Kansas  City,  Mo.,  and  Minneapolis,  Minn.    Rock  board,  262. 
Rolling  Fork,  Miss.,  to  New  Orleans,  La.    Copra  cake,  154. 
Rome,  Ga.,  to  Little  Rock,  Ark.    Knitting  factory  products,  119. 
Rossignol,  La.,  from  Mobile,  Ala.    Fertilizer,  583. 
Rush  City,  Minn.,  to  Montana.    Hay,  421. 
Sacramento,  Cullf.,  to  Madeline,  Calif.,  via  Reno,  Nev.    Joint  through  class 

rates,  398. 
St.  Joseph,  Mo.,  to  Kansas  City,  Mo.    Scrap  iron,  441. 
St.  Louis,  Mo.    Demurrage  on  rough  oak  lumber,  343. 
St.  Louis,  Mo.,  from  Albany,  Minn.     Potatoes,  672. 

St.  Louis,  Mo.,  to  Arkansas  and  Oklahoma.    Class  rates,  515  (550,  561). 
St.  Louis.  Mo.,  to  California  terminals.    Cooperage  stock,  327. 
St.  Louis,  Mo.,  from  Loveland,  Colo.    Scrap  metals,  199. 
St.  Louis,  Mo.,  from  Mason  City,  Iowa.    Fresh  salted  meats,  433. 
St.  Louis,  Mo.,  to  Montgomery,  Ala.    Iron  and  steel  articles,  688. 
St.  Louis,  Mo.,  to  Murfreesboro,  Columbia,  Dickson,  Gallatin,  Lebanon,  and 

Watertown,  Tenn.    Class  and  commodity  rates,  648. 
St.  Louis,  Mo.,  to  New  Madrid,  Mo.    Terra  cotta,  172. 
St.  Louis,  Mo.,  from  New  Orleans,  La.    Copra  oil,  154. 
St.  Louis,  Mo.,  from  Seattle  and  Tacoma,  Wash.    Ginger,  pepper,  cassia,  and 

nutmegs,  721. 
St.  Louis,  Mo.,  from  Sheboygan,  Wis.    Class  rates,  140. 
St.  Louis,  Mo.,  from  Tyler,  Miss.,  detained'  in  transit  at  East  St.  Louis,  111. 

Lumber,  741. 
St.  Paul,  Minn.,  from  Washington,  Oregon,  Idaho,  Montana,  and  British  Colum- 
bia.   Cedar  poles  and  piling,  625. 
Salem,  Mass.,  from  Beverly,  Mass.    Car-ferry  charges,  206. 
Sallna,  Kans.,  from  New  Orleans,  La.    Class  and  commodity  rates,  515  (566). 
Salt  Lake  City,  Utah,  from  and  to  Cnllfornla.    Passenger  fares;  divisions,  71. 
San  Antonio,  Tex.,  to  CoffeyvlUe,  Kans.    Motor  lubricating  oil,  341. 
San  Francisco,  Calif.,  to  Madeline,  Calif.,  via  Reno,  Nev.    Joint  through  class 

rates,  398. 
San  Francisco,  Calif.,  from  Memphis,  Tenn.,  Dallas,  Tex.,  Little  Rock,  Ark., 

Alexandria,  La.,  St.  Louis,  Mo.,  and  Chicago,  111.    Cooperage  stock  327. 
San   Francisco,   Calif.,   from   Plymouth   and   Framingham,    Mass.     Smoothed 

zinc  plate,  265. 
Sanford,  Miss.,  to  eastern  and  central  States.    Refrigerator  express  rates  on 

strawberries,  633. 
Savannah,  Ga.,  from  Mobile,  Ala.    Compressed  cotton,  146. 
Savannah,  Ga.,  to  Murfreesboro,  Columbia,  Dickson,  Gallatin,  Lebanon,  and 

Watertown,  Tenn.    Class  and  commodity  rates,  648. 
Sayre,  Pa.,  from  Ohio,  reconsigned  to  Jersey  City,  N.  J.    Hay,  117. 
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Seattle,  Wash.,  to  New  York,  N.  Y.,  Chicago,  III.,  St.  Louis,  Mo.,  Toledo,  Ohio, 
Minnesota  Transfer,  Minn.,  Montreal,  Canada,  and  Baltimore,  Md.  Ginger, 
pepper,  cassia,  and  nutmegs,  721. 

Sewalls  Point,  Va.  Absorption  of  switching  charges  on  lumber  and  forest 
products,  377. 

Shawnee,  Okla.,  from  New  Orleans,  La.    Conunodity  rates,  515  (571). 

Sheboygan,  Wis.,  to  St.  Louis,  Hannibal,  and  Louisiana,  Mo.,  Keokuk,  Iowa, 
and  points  in  Illinois.    Class  rates,  140. 

Shickley,  Nebr.,  to  Chicago,  III.,  stored  at  Lincoln,  Nebr.,  and  milled  in  transit 
at  Aberdeen,  S.  Dak.    Wheat,  39. 

Shinglehouse,  Pa.,  from  Barberton,  Ohio.    Soda  ash,  37. 

Shreveport,  La.,  to  Arkansas.    Class  rates,  515  (553,  555). 

Sidney,  Mont,  from  Lindsay,  Calif.    Oranges  and  lemons,  749. 

Silica,  Ohio,  to  Fairmont  and  Clarksburg,  W.  Va.    Glass  sand,  122. 

Sioux  City,  Iowa,  from  Denver,  Colo,  reconslgned  at  Kansas  City,  Mo.  Old 
rails  and  old  rail  fastenings,  137. 

Sioux  City,  Iowa,  from  New  Orleans,  La.    Class  rates,  515  (572). 

Sioux  Falls,  S.  Dak.,  from  White  Salmon,  Wash.  Cherries  and  strawber- 
ries, 747. 

Sisterville,  W.  Va.,  to  official  classification  territory.    Cut  glassware,  423. 

Solvay,  N.  Y.,  froip  Jamesville,  N.  Y.    Limestone,  280. 

South  Akron,  Ohio,  from  Champaign,  III.    Machinery  and  machinery  iMirts,  277. 

South  Akron,  Ohio,  from  Stamps,  Ark.,  held  in  transit  at  AJcron,  Ohio.  Lum- 
ber, 335. 

South  Atlantic  ports  to  Murfreesboro,  Ck)lumbia,  Dickson,  Gallatin,  Lebanon, 
and  Watertown,  Tenn.    Class  and  commodity  rates,  648. 

South  Dakota  from  Benton  and  Zeigler,  111.    Coal,  744. 

South  Dakota  from  Kansas.    Window  glass,  186. 

South  Dakota  to  various  destinations.  Hogs,  sheep,  and  goats;  car  fumldh 
ing.  165. 

South  Fort  Smith,  Ark.,  from  Hume,  Mo.    Slack  coal,  133. 

South  Norfolk,  Va.  Absorption  of  switching  charges  on  lumber  and  forest 
products,  377. 

South  Windsor,  Conn.,  to  Emporium,  Pa.    High  explosives,  333. 

Southdown,  La.,  to  Orange  and  Beaumont,  Tex.    Blackstrap  molasses,  661. 

Southeastern  territory  to  Arkansas.    Class  and  commodity  rates,  515  (557). 

Southeastern  territory  to  Murfreesboro,  Columbia,  Dickson,  Gallatin,  LetMiKion, 
and  Watertown,  Tenn.    Class  and  commodity  rates,  648. 

Southern  classification  territory.    Ratings  on  flavoring  extracts,  11. 

Southern  classification  territory.  Rules  and  regulations  governing  the  trans- 
portation of  flour  and  meal  in  rope-paper  sacks,  209. 

Spokane.  Wash.,  from  Martinsville,  Va.    Furniture,  17. 

Spokane  group  to  points  east  of  Rocky  Mountains.    Cedar  poles  and  piling,  625. 

Springfleld,  111.,  from  Sheboygan,  Wis.    CHass  rates,  140. 

Springfield,  Mo.,  from  Boston,  Mass.,  New  York,  N.  Y.,  Philadelphia,  Pa.,  Balti- 
more, Md.,  and  other  eastern  cities,  via  Memphis,  Tenn«  Cotton  piece 
goods,  400. 

Springfleld.  Mo.,  to  Helena,  Ark.    Horses  and  mules,  708. 

Stamps,  Ark.,  to  South  Akron,  Ohio,  held  in  transit  at  Akron,  Ohlou  Lum- 
ber, 335. 

Stnnwood,  Wash.,  to  Montana.    Ck)ndensed  milk,  665. 

Star  City,  Ark.,  to  New  Orleans,  La.    Staves  and  heading,  182. 
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Suffolk,  Va.,  to  c.  f.  a.  territory  ind  points  east  of  Buffalo-Pittsburgh  line 
Lumber,  637. 

Sulphur,  La.,  from  Mobile,  Ala.    Fertilizer,  583. 

Sunnyside,  Utah,  to  Boise,  Nampa,  and  Caldwell,  Idaho.    Coal,  718. 

Superior,  Nebr.,  to  Kansas  City,  Mo.    Scrap  iron  and  steel,  441. 

Tacoma,  Wash.,  to  New  York,  N.  Y.,  Chicago,  111.,  St.  Louis,  Mo.,  Toledo, 
Ohio,  Minnesota  Transfer,  Minn.,  Montreal,  Canada,  and  Baltimore,  Md. 
Ginger,  pepper,  cassia,  and  nutmegs,  721. 

Tennessee  to  Arkansas.    Class  rates,  515  (557). 

Tennessee  to  Little  Rock,  Ark.    Knitting  factory  products,  119. 

Tennessee  to  New  Orleans,  La.    Shelled  corn,  703. 

Texarkana,  Ark. -Tex.,  to  Chicago,  111.    Scrap  iron,  780. 

Texas  to  El  Paso,  Tex.,  via  Interstate  routes.    Cream,  425. 

Texas  to  Kassel,  La.    Petroleum  products,  131. 

Texas  to  Murfreesboro,  Columbia,  Dickson,  Gallatin,  Lebanon,  and  Water- 
town,  Tenn.    Class  and  commodity  rates,  648. 

Texas  from  Washington.    Condensed  milk,  665. 

Theba,  Ala.,  to  Phllipsburg,  Pa.,  originally  consigned  to  Chattanooga,  Tenn., 
and  held  in  transit  at  Philadelphia,  Pa.    Lumber,  225. 

Thibodaux,  La.,  from  Okmulgee,  Okla.    Glass  soda  bottles,  8. 

Thornwell,  La.,  from  Mobile,  Ala.    Fertilizer,  583. 

Toledo,  Ohio,  from  Pennsylvania  mines,  via  Buffalo,  N.  Y.    Anthracite  coal,  220. 

Toledo,  Ohio,  from  Seattle  and  Tacoma,  Wash.  Ginger,  pepper,  cassia,  and  nut- 
megs, 721. 

Toledo,  Ohio,  from  Virginia  cities.    Lumber,  637. 

Tomkins  Cove,  N.  Y.,  to  points  in  New  York.    Crushed  stone,  619. 

Tontitown,  Ark.,  to  Fort  Smith,  Ark.    Apples,  234. 

Topeka,  Kans.,  to  Kansas  City,  Mo.    Scrap  iron  and  steel,  441. 

Topeka,  Kans.,  from  New  Orleans,  La.    Commodity  rates,  515  (571). 

Trinidad,  Colo.,  to  Chicago,  111.    Rags,  junk,  and  scrap  copper  and  brass,  203. 

Trunk  line  territory  from  Balton,  N.  C.    Lumber,  595. 

Trunk  line  territory  to  and  from  Carrollton,  Ky.    Class  rates,  697, 

Trunk  line  territory  from  Neillsville,  Wis.    Condensed  milk,  228. 

Tucson,  Ariz.,  from  Kent,  Wash.    Condensed  milk,  665  (666). 

Turner,  Kans.,  to  Katisas  City,  Mo.-Kans.,  switching  district.    Sand,  683. 

Tyler,  Miss.,  to  St.  Louis,  Mo.,  detained  in  transit  at  East  St  Louis,  111.  Lum- 
ber, 741. 

Utah  mines  to  Boise,  Nampa,  and  Caldwell,  Idaho.    Coal,  718. 

Utlca,  111.,  to  Beaumont,  Tex.    Molding  sand,  110. 

Vandergrift,  Pa.,  to  Baltimore,  Md.,  reconsigned  to  New  York,  N.  Y.,  for  export. 
Tack  plate,  253. 

Vinton,  La.,  from  Mobile,  Ala.    Fertilizer,  583. 

Violet,  La.,  from  New  Orleans,  La.    Lumber,  236. 

Virginia  to  New  England.    Strawberries,  495. 

Virginia  to  Norfolk  district,  Va.    Lumber  and  forest  products,  377. 

Virginia  cities  to  c.  f.  a.  territory  and  points  east  of  Buffalo-Pittsburgh  line. 
Lumber,  637. 

Virginia  cities  to  Murfreesboro,  Columbia,  Dickson,  Gallatin,  Lebanon,  and 
Watertown,  Tenn.    Class  and  commodity  rates,  648. 

Wakefield,  Va.,  to  c.  f.  a.  territory  and  points  east  of  Buffalo-Pittsburgh  line. 
Lumber,  637. 

Warren,  Ark.,  from  St.  t<ouis,  Mo.    QIslss  rates,  515  (551)» 
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Waseca,  Minn.,  from  Benton,  111.,  originaHy  consigned  to  Rocbester,  Minn. 
Coal,  744. 

Washington  to  Montana,  Wyoming,  Colorado,  Arizona,  Texas,  Oklahoma,  Ne- 
braska, Missouri,  Pennsylvania,  New  York,  and  Massachusetta.  Ckmdensed 
milk,  665. 

Washington  from  New  York,  N.  Y.    Cigarettes,  60. 

W^ashington  to  Portland,  Greg.    Cull  apples,  260. 

Washington  to  points  east  of  Rocky  Mountains.    Cedar  poles  and  piling,  625. 

Watertown,  S.  Dak.,  from  Kansas.    Window  glass,  186. 

Watertown,  Tenn.,  from  various  points.    Class  and  commodity  rates,  648b 

Welsh,  La.,  to  Childress,  Tex.    Rice  bran,  19. 

Welsh,  La.,  from  Mobile,  Ala.    Fertilizer,  583. 

Wenatchee,  Wash.,  to  Portland,  Oreg.    Cull  apples,  260. 

West  Virginia  to  official  clussiflcation  territory.    Cut  glassware,  423. 

Western  trunk  line  territory  to  Fort  Smith,  Ark.  Class  and  commodity  rates, 
515  (555). 

Western  trunk  line  territory  to  Murfreesboro,  Columbia,  Dickson,  Gallatlnt 
Lebanon,  and  Watertown,  Tenn.    Class  and  commodity  rates,  648. 

White  Salmon,  Wash.,  to  Sioux  Falls,  S.  Dak.    Cherries  and  strawberries,  747. 

Wichita,  Kans.,  to  Kansas  City,  Mo.    Scrap  iron  and  steel,  441. 

Wichita,  Kans.,  from  Mason  City,  Iowa.    Fresh  salted  meats,  433. 

Wichita,  Kans.,  from  New  Orleans,  La.    Class  and  commodity  rates,  615  (566). 

Williamsport,  Pa.,  from  Bayway,  N.  J.,  reconsigned  to  Newberry,  Pa.,  and 
reconsigned  to  Franklin,  Pa.    Scrap  iron,  268. 

Wilson.  Okla.,  to  El  Paso  Tex.    Gasoline,  753. 

Winnebago,  Minn.,  from  Benton,  111.,  reconsigned  to  Jackson,  Minn.    Goal,  744. 

Winston-Salem,  N.  C,  from  New  York,  N.  Y.    Tin  foil,  33. 

Wisconsin  to  Montana.    Hay,  421. 

Worden,  111.,  to  Bonne  Terre,  Mo.    Coal,  674  (676). 

Wyoming  from  Washington.    Condensed  milk,  665. 

Zeigler,  111.,  to  Crandon,  S.  Dak.,  reconsigned  to  Hitchcock,  S.  Dak.    Coal,  744. 
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[The  number  In  parentheses  following  citation  indicates  where  paragraph  occurs  or  sub- 
ject is  considered.! 

ABANDONED  COMPLAINT.    See  Limitation  of  Action. 
ABANDONED  PROPERTY. 

Subsequent  to  filing  of  complaint,  line  via  which  rates  attacked  applied, 
was  sold  and  abandoned,  and  the  joint  Interstate  class  rates,  not  appli- 
cable via  any  other  route,  were  canceled.  Held:  Rate  situation  attaclsed 
no  longer  exists  and  the  Commission  can  make  no  order  for  the  future. 
Fitz  v.  N.-C.-0.  Ry.,  398. 
ABSORPTION.     See  also  Switching. 

Upon  further  hearing  increased  rates  on  shipments  between  points  on  the 
Lake  Terminal  and  interstate  points,  resulting  from  nonabsorption  of 
charges  of  tlie  Lake  Terminal,  found  unreasonable  and  unduly  prejudicial 
to  extent  they  exceeded  rates  to  and  from  points  in  the  Cleveland-Lorain 
district.  Reparation  awarded.  National  Tube  Co.  v.  L.  T.  R.  R.  Co.,  469 
(481-482). 

Absorption  of  10  cents  per  ton,  net  or  gross  as  rated,  not  to  exceed  the 
published  charges  of  the  Lake  Terminal  and  provided  by  appropriate 
tariffs,  or  a  division  out  of  the  Cleveland-Lorain  district  rates  In  that 
amount,  accruing  to  the  Lake  Terminal,  would  not  be  unreasonable  or 
result  in  a  rebate  or  ulawful  discrimination  in  favor  of  affiliated  indus- 
tries.    Id.  (484.) 

Practice  of  the  D.,  L.  &  W.  and  L.  V.  and  of  the  B.,  R.  &  P.,  of  refusing  to 
absorb  switching  charges  of  the  Erie  at  Buffalo,  N.  Y.,  on  transit  grain 
and  grain  products,  to  the  same  extent  that  they  absorb  those  of  the 
N.  Y.  C.  and  Buffalo  Creek  railroads,  found  unduly  prejudicial.  Repa- 
ration denied.     Globe  Elevator  Co.  r.  Director  General,  587. 

Corhplalnant  not  shown  damaged  by  undue  prejudice  due  to  refusal  of 
certain  lines  to  absorb  switching  charges  of  the  Erie  on  transit  grain  to 
points  In  Buffalo,  N.  Y.,  but  reparation  awarded  on  shipments  to  points 
which  could  not  have  been  reached  by  routes  via  which  switching  charges 
could  have  been  avoided,  without  disregarding  routing  instructions. 
Id.    (594). 

So  far  as  the  shipping  public  Is  concerned  the  effect  of  a  switching  ab- 
sorption is  to  establish  a  joint  rate.    Butterfield  Co.  v.  N.  O.  &  N.  E. 
R.  R.  Co.,  741  (743). 
"ACTUALLY  EXPORTED." 

Contention  that  words  In  tariff  did  not  limit  the  exportation  from  the  port 
of  Baltimore,  and  that  export  storage  charges  named  therein  applied 
when  shipment  was  actually  exported  from  any  other  pprt.  Held:  Tariff 
applied  only  on  shipments  actually  exported  from  Baltimore.  United 
Shoe  Machinery  Corp.  v.  Director  General,  253  (255,  256). 
ADDITIONAL  SERVICE. 

Rates  from  Memphis,  Tenn.,  may  appropriately  be  somewhat  higher  than 
the  Arkansas  Intrastate  rates  because  of.  Involved  in  crossing  the  Mis- 
sissippi River.    Memphis-Southwestern  Investigation,  515  (540). 
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ADJUSTMENT  OF  RATES.    See  also  Distubbance  of  Adjustment. 

On  grain  from  points  in  Illinois  via  Peoria,  111.,  to  points  in  eastern  trunk 
line  territory  not  found  unduly  prejudicial  to  Peoria  in  favor  of  com- 
peting markets.    Peoria  Board  of  Trade  v.  A.,  T.  &  S.  P.  Ry.  CJo.,  42  (50). 

Minor  disadvantages  to  one  point  or  another  incident  to  group  adjustments 
have  under  the  circumstances  of  some  cases  been  held  not  to  constitute 
the  undue  prejudice  made  unlawful  by  section  3  of  the  act.    Sheboygan 
Asso.  of  Commerce  v.  C.  &  N.  W.  Ry.  Co.,  140  (144). 
ADMINISTRATIVE  RULING. 

Conference  Ruling  214  (c),  cited.  Du  Pont  De  Nemours  &  Co.  v.  O.  R.  R. 
CJo.  of  N.  J.,  243  (244). 

Conference  Ruling  225,  cited.  Mississippi  River  &  Bonne  Terre  Ry.  v. 
Director  General,  674   (677). 

Conference  Ruling  286  (f),  cited.  Inman,  Akers  &  Inman  v.  Director  Gen- 
eral, 146  (148). 

Conference  Ruling  473,  cited.  United  Shoe  Machinery  Corp.  v.  Director 
General,  253  (256) 

(Conference  Ruling  474  (c),  cited.  Inman,  Akers  &  Inman  v.  Director  (gen- 
eral, 146  (148). 

Rule  3  of  Rules  of  Practice,  cited.  Cape  Girardeau  Portland  Cement  Co.  v. 
St.  L.  &  S.  F.  R.  R.  Co.,  315  (316). 

Rule  5  (b)  of  Tariff  Circular  18-A,  cited.  Illinois  Glass  Co.  v.  St  L.-S.  F. 
Ry.  Co.,  8  (9)  ;  Gross  v.  Director  General,  37;  Zelnicker  Supply  Co.  v. 
Director  General,  137  (138)  ;  Roxana  Petroleum  CJo.  of  Okla.  v.  Director 
General,  607  (608). 

Rule  5  (d)  of  Tariff  Circular  l^A,  cited.  Haley  &  Lang  C3o.  v.  Ainerican 
Exp.  Co.,  747. 

Rule  77  of  Tariff  Circular  18-A,  cited.  Acme  Cement  Plaster  Co.  v. 
Director  General,  179  (180)  ;  Du  Pont  De  Nemours  &  Co.  v.  Director 
General,  247  (248)  ;  Virginia-Carolina  Chemical  ClJo.  v.  Director  G^eneral, 
583  (584) ;  Roxana  Petroleum  Go.  of  Okla.  v.  Director  General,  607 
(608). 
IDVANCB  IN  RATES.    See  also  Double  Increase. 

Iron  and  steel,  scrap:  Increased  interstate  rates  on,  from  St.  Joseph.  Mo., 
to  Kansas  City,  Mo.,  found  not  justified  and  reasonable  rates  prescribed. 
Kansas  City  Bolt  &  Nut  Co.  t*.  A.,  T.  &  S.  F.  Ry.  Co.,  441  (448). 

Lumber:  Increased  rates  on,  from  the  Virginia  cities  to  points  In  c.  f .  a. 
territory  found  justified  as  to  commodity  rates  but  not  as  to  sixth-class 
rates,  for  application  in  carloads.  Reparation' denied.  Garrett  Lumber 
Co.  V,  C.  &  O.  Ry.  Co.,  637. 

Molasses,  blackstrap:  Present  Increased  rates  on,  in  tank-car  loads,  from 
certain  Louisiana  points  to  Orange  and  Beaumont,  Tex.,  foimd  un- 
reasonable to  extent  they  exceed  the  rates  from  Shreveport,  La.,  to 
points  in  Texas  for  like  distances.  Relationship  of  rates  prescribed  and 
reparation  awarded.    Orange  Rice  Mill  Ck).  v.  T.  &  N.  O.  R.  R.  Co.,  WL 

Wheat:  Increased  rates  resulting  from  tariff  rule  in  connection  with  rate 
on  wheat,  \yhich  provided  that  when  car  of  less  than  80,000  pounds  is 
furnished  for  carrier's  convenience,  the  marked  capacity  of  car  used, 
but  not  less  than  60,000  pounds,  would  govern,  found  not  Justified. 
Reasonable  rule  prescribed  and  reparation  awarded.  Northern  Grain  ft 
Warehouse  Co.  v.  O.  T.  Ry.  Co.,  101 ;  Northern  Grain  &  Warehouse  Oo.  v. 
Plrector  General,  488. 
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ADVANCE  IN  RATES— Continued. 

Class  and  commodity :  Rates  to  Murfreesboro,  Columbia,  Dicljson,  Gallatin, 
Lebanon,  and  Watertown,  Tenn.,  from  various  points,  increased  since 
1910,  found  justified.  Murfreesboro  Board  of  Trade  v.  L.  &  N.  R.  R.  Co., 
648  (656). 

Class  rates:  Proposed  increased  class  rates  from  St.  Louis,  Mo.,  to  points 
in  Oklahoma,  denied,  as  no  corresponding  increases  were  proposed  to 
competing  points  in  Texas  and  Kansas.  Memphis-Southwestern  Investi- 
gation, 515  (561-562,  576). 

Switching:  Upon  further  hearing  increased  rates,  due  to  nonabsorption  of 
charges  of  the  Lake  Terminal,  on  shipments  between  points  on  the  Lake 
Terminal  and  interstate  points,  resulting  in  charges  in  excess  of  those 
in  effect  to  and  from  trunk  line  points  in  the  Cleveland-Lorain  district, 
found  not  justified.    National  Tube  Co.  v.  L.  T.  R.  R.  CJo.,  469  (481). 

Terminal  charges:  Authority  to  establish  at  Chicago,  111.,  a  terminal 
charge  of  2  cents  per  100  pounds  to  apply  on  interstate  1.  c.  1.  traffic 
between  points  beyond  Chicago  and  industries  and  universal  freight  sta- 
tions located  on  the  C.  W.  &  T.  Co.,  granted.  Chicago  Warehouse  & 
Terminal  Co.  Terminal  Charges,  363  (371). 
ADVANTAGES  AND  DISADVANTAGES.  8ee  Location. 
AFFIDAVIT. 

Introduced  by  complainant  that  agent  was  instructed  but  refused  to  'route 
shipment  via  lower  rated  route.  Affidavit  also  introduced  by  carrier's 
agent  that  consignor  instructed  shipment  he  given  to  carrier  furnishing 
cars  first,  and  so  routed  the  shipments.  Held:  Misrouting  not  established. 
Zelnicker  Supply  Co.  v.  M.  P.  R.  R.  Corp.,  715. 
AGENT. 

Following  Wall  Rope  Works,  49  I.  C.  C,  199,  agent's  act  of  refusing  to 
accept  certain  c.  1.  shipments  of  rope  and  compelling  shipper  to  forward  as 
1.  c.  1.  traffic,  found  to  have  been  unauthorized,  as  embargo  against  car- 
load traffic  had  been  removed.  Reparation  awarded.  Wall  Rope  Works 
(Inc.)  V.  P.  R.  R.  Co.,  337. 

Demurrage  charges  found  illegal,  due  to  action  of  agent  in  disregarding 
shipper's  request  to  make  out  new  bill  of  lading  on  proper  form  and 
in  failing  to  make  proper  correction  on  original  bill  of  lading  in  lieu 
thereof.  Reparation  awarded.  Southern  Lumber  Co.  v.  Director  Gen- 
eral, 343. 

Rates  on  Portland  cement  from  Chapman,  Pa.,  to  Lugoff,  S.  C,  found  un- 
reasonable, due  to  failure  of  carrier's  agent  to  publish  the  same  rates 
as  were  in  effect  to  Camden,  S.  C,  an  intermediate  point.    Reparation 
awarded.    Lehigh  Portland  Cement  Co.  v.  Director  General,  615. 
AGGREGATE  OF  INTERMEDIATES.    See  Through  and  Local. 
AGREED  VALUE.    See  Value. 
AGREEMENT.     See  also  Average  Agreement. 

By  the  Lake  Terminal  and  trunk  lines  that  if  reparation  should  be 
awarded  on  basis  of  the  Cleveland-Lorain  district  rates  that  the  Lake 
Terminal  would  participate  in  the  payment  of  damages  to  extent  its 
charges  covered  by  the  claims  exceeded  8  cents  per  ton,  net  or  gross  as 
rated,  but  not  to  exceed  its  published  charges,  Held:  This  absorption 
would  not  have  resulted  In  any  rebate  or  unlawful  discrimination  in 
favor  of  affiliated  industries.  National  Tube  Co.  v,  L.  T.  R.  R.  Co.,  469 
(482). 
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AGREEMENT— Continued. 

Claim  of  the  I^ake  Terminal  for  reparation  from  the  trunk  line  cnrriers 
to  extent  of  the  difference  between  the  divisions  or  absorptions  i»ald 
to  it  since  March  15,  1917,  and  the  amounts  herein  found  reasonable, 
Held:  As  tariff  charge  of  8  cents  published  by  the  Lake  Terminal  was 
absorbed  under  a  stipulation  between  the  Lake  Terminal  and  the  trunk 
lines,  reparation  denied.    Id.  (484). 

ALLOWANCES. 

To  depart  from  previous  usage  and  permit  no  allowance  for  a  Mississippi 
bridge  or  river  crossing  where  the  Instrumentalities  involve  special 
investment  or  service,  would  be  out  of  line  with  the  Commission *s  action 
upon  numerous  rate  schedules  heretofore  approved,  and  out  of  keeping 
with  similar  rate  adjustments  instituted  by  the  carriers.  Meuiptiis- 
South western  Investigation,  515  (540). 

AMBIGUOUS  TARIFF.    See  Tabiff. 

ANALOGOUS  ARTICLES.    See  Comparattve  Rates;  Like  Kinds  of  Trajtic. 

ARBITRARIES.    See  also  Differentials. 

Class  rates  from  Sheboygan,  Wis.,  to  points  in  Illinois  south  of  the  T.,  P. 
&  W.  Ry.,  also  to  St.  Louis,  Hannibal,  and  Louisiana,  Mo.,  and  Keoltuk, 
Iowa,  found  unduly  prejudicial  to  Sheboygan,  to  extent  they  exceedeil 
rates  from  Milwaukee  by  more  than  the  arbltraries  stated  In  the  report 
•  Sheboygan  Asso.  of  Commerce  v.  C.  &  N.  W.  Ry.  Co.,  140  (145). 
The  uniform  scale  of  class  rates  approved  herein  should  apply  without  the 
addition  of  arbltraries  to  traffic  moving  over  a  single  line  or  over  two 
or  more  lines  that  are  under  the  same  management  and  control,  and 
arbltraries  herein  approved  are  not  to  be  increased  25  per  cent. 
Memphis-Southwestern  Investigation,  515  (539). 

AVERAGE  AGREEMENT. 
Because  of  inability  of  complainant  to  unload  salvaged  barley,  due  to  frozen 
condition  of  shipments,  and  because  cars  were  bunched,  demurrajze 
charges  accruing  under  the  average  agreement,  not  shown  unreasonnblc 
or  unlawful  following  Davis  Sewing  Machine  Co.,  51  I.  O.  C,  191.  JKjIp 
Grain  Co.  v.  Director  General,  175. 

BACK  HAUL. 

Upon  rehearing,  findings  in  original  reports,  42  I.  C.  C,  435,  and  51  I.  C.  C 
28,  In  which  ferry-car  charges  not  shown  unrei^sonable  on  shipments 
forwarded  to  defendant's  transfer  stations  for  shipment  interstate, 
necessitating  a  back  haul  through  loading  points,  adhered  to.  United 
Shoe  Machinery  Co.  r.  B.  &  M.  R.  R..  206. 

BASING  POINT  SYSTEM. 

In  using  the  combination  in  constructing  through  rates  to  points  beyond 
Nashville,  Tenn.,  the  defendants  are  applying  the  basing-pofnt  sj'stem. 
which  has  be(»n  repeatedly  condenmed  by  the  Commission.  Murfreesboro 
Board  of  Trade  v.  L.  &  N.  R.  R.  Co.,  648  (655). 

BELT  LINE. 

Collection  of  switching  charges  of  the  Norfolk  &  Portsmouth  belt  line  on 
noncompetitive  traflic  while  absorbing  such  eliarges  on  shipments  orif:- 
Inatlng  at  competitive  points,  not  found  unreasonable  under  section  1  of 
the  act  to  regulate  commerce  but  unreasonable  under  section  10  of  the 
federal  control  act.  Purti>mouth  Asso.  of  Commerce  r.  8.  A.  L.  Ky.  Co, 
877  (301). 
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BILL  OF  LADING.    See  also  Uniform  Bill  of  Lading. 

Demurrage  charges  found  illegal,  due  to  action  of  agent  In  disregarding 
shipper's  request  to  make  out  new  bill  of  lading  on  proper  form,  and  in 
failing  to  make  proper  correction  on  original  bill  of  lading  in  lieu  thereof. 
Reparation  awarded.    Southern  Lumber  Co.  v.  Director  General,  343. 

Provisions  with  respect  to  filing  of  claims  or  institution  of  suits  on  account 
of  loss,  damage,  or  delay,  found  not  to  prohibit  payment  of  meritorious 
claims  seasonably  filed  with  the  carrier,  after  the  two-year-and-one-day 
I)eriod  has  elapsed ;  but  in  that  they  do  not  accord  the  shipper  the  right 
to  a  reasonable  period  after  declination  of  a  claim,  within  which  to  insti- 
tute suit,  where  carrier  fails  to  promptly  adjust  claims,  found  unreason- 
able, discriminatory,  and  unduly  prejudicial.  Reasonable  provision  pre- 
scribed.   Decker  &  Sons  v.  Director  General,  453. 

Following  Bills  of  Lading,  52  I.  C.  C,  671,  the  Commission  entertains  no 
doubt  of  its  jurisdiction  to  construe  and  pass  upon  the  reasonableness 
of  provisions  in,  with  respect  to  loss  and  damage  claims.    Id.  (455). 

While  limitations  in,  must  be  strictly  adhered  to  and  may  not  lawfully  be 

waived,  the  provisions  of  the  Cummins  amendment  do  not  evidence  any 

intent  on  the  part  of  Congress  to  erect  a  statute  of  limitations  barring 

the  payment  of  seasonably  filed  claims  after  any  given  period.    Id.  (458). 

BLANKET  RATES.     See  Gboup  Rates  ;  Gboupinq. 

BOAT  LINES. 

At  the  present  time  there  is  not  a  boat  oi)erating  between  St.  Louis,  Mo., 
and  New  Orleans,  La.,  except  the  fleet  of  the  United  States  Railroad  Ad- 
ministration, which  consists  of  five  towboats  and  a  number  of  barges. 
Memphis-Southwestern  Investigation,  515   (564). 

In  operation  upon  the  Mississippi  River.    Id.  (565). 
BOTH  DIRECTIONS. 

Contention  that  rates  and  minima  on  cooperage  stock  from  certain  ^astern 
defined  territory  to  California  terminals  and  other  western  points  is 
unreasonable  and  unduly  prejudicial,  due  to  maintenance  of  lower  rates 
and  minima  in  the  reverse  direction,  not  sustained.  Associated  CJooperage 
Industries  v.  Director  General,  327  (330). 

Class  E  rates  on  hay  from  Minnesota  and  Wisconsin  points  to  stations  In 
Montana,  not  shown  unreasonable  as  compared  with  lower  rates  In  the 
opposite  direction,  established  because  of  emergency  In  shortage  of  feed. 
Maclntyre  v.  C,  St.  P.,  M.  &  O.  Ry.  Co.,  421. 
BRANCH  LINE  POINTS. 

On  lignite  coal  from  Pikevlew,  Colo.,  a  branch  line  point,  to  Interstate 
ix)ints  on  the  C,  R.  I.  &  P.  Ry.,  combination  rates  on  Roswell,  Colo.,  not 
shown  unreasonable  but  found  unduly  prejudicial  to  extent  they  exceed 
by  more  than  10  cents  the  rates  from  the  Keystone  mine,  a  branch  line 
point  near  Roswell.  Pikes  Peak  Consolidated  Fuel  Co.  v.  Director  Gen- 
oral,  249. 
BRIDGE  TOLLS. 

Rates  from  Memphis.  Tenn.,  may  appropriately  be  somewhat  higher  than 
the  Arkansas  Intrastate  rates  because  of  the  additional  service  Involved 
in  crossing  the  Mississippi  River.  Memphis-Southwestern  Investiga- 
tion, 515  (540). 

To  depart  from  previous  usage  and  permit  no  allowance  for  a  Mississippi 
bridge  or  river  crossing  where  the  instrumentalities  involve  special  In- 
vestment or  service,  would  be  out  of  line  with  the  Commission's  action 
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upon  numerous  rate  schedules  heretofore  approved,  and  out  of  keeping 
with  similar  rate  adjustments  instituted  by  the  carriers.     Id.   (540). 

Reasonable  maximum,  for  the  Mississippi  River  crossing  at  Memphis* 
Tenn.,  prescribed.     Id.  (541,  573). 

Existing  class  rates  between  Memphis,  Tenn.,  and  points  on  class  A  rail- 
roads in  Arkansas  are  unreasonable  and  unduly  prejudicial  to  Memphis, 
to  extent  they  exceed  by  more  than  reasonable  bridge  tolls  prescribed 
herein,  the  corresponding  class  rates  applicable  for  like  distances  to 
intrastate  traffic  in  Arkansas.     Id.    (541,  573--574). 

Existing  class  rates  from  Memphis,  Tenn.,  to  points  in  southern  Missouri 
found  unreasonable  and  unduly  prejudicial  to  Memphis  to  extent  they 
exceed  by  more  than  reasonable  bridge  tolls,  prescribed  herein,  the  cor- 
responding class  rates  in  effect  from  St.  I^uis,  Mo.,  to  same  points  for 
like  distances.     Id.  (544,  574). 

Class  rates  from  Memphis,  Tenn..  to  points  in  Arkansas  found  unduly 
prejudicial  to  Memphis  to  extent  they  exceed  by  more  than  reasonable 
bridge  tolls,  prescribed  herein,  the  corresponding  class  rates  for  like 
distances  from  St.  Louis,  Mo.,  to  same  destinations.    Id.  (546,  574). 

Charges  for  a  bridge  service  may  be  determined  upon  a  basis  different 
from  that  employed  in  the  construction  of  charges  at  a  crossing  where 
the  transfer  is  effected  by  barges  or  other  floating  equipment    Id.  (552). 
BULKY  ARTICLES.    See  Two  Cabs. 
BUNCHING. 

Demurrage  charges  on  salvaged  barley,  accruing  because  of  inability  to 

unload,  due  to  frozen  condition  of  shipments,  and  because  cars  were 

bunched,  not  shown  unreasonable  or  unlawful  following  Davin  Sewing 

Machine  Co.,  51  I.  C.  C,  191.    Delp  Grain  Co.  v.  Director  General,  175. 

CANCELLATION. 

Commodity  rate,  specified  in  bill  of  lading,  canceled  via  route  of  move- 
ment but  was  applicable  via  other  competing  routes.  Higher  rate 
legally  applicable  assessed.  Contention  that  complainant  should  have 
been  notified  of  cancellation.  Held:  Receiving  carrier  not  obligated  to 
turn  traffic  over  to  its  competitor.  Inman,  Akers  &  Inman  v.  Director 
General,  146. 

Subsequent  to  filing  of  complaint,  line  via  which  rates  attacked  applied, 
was  sold  and  abandoned,  and  the  joint  interstate  class  rates,  not  ap- 
plicable via  any  other  route,  were  canceled.  Held:  Rate  situation  at- 
tacked no  longer  exists  and  the  Commission  can  make  no  order  for  the 
future.  Fitz  r.  N.-C.-O.  Ry.,  398. 
CAR  DISTRIBUTION. 

Allegation  that  complainant's  stripping  coal  mine  was  subjected  to  undue 
prejudice  in  favor  of  neighboring  shaft  mines,  in  alloting  coal  cars  dur- 
ing a  period  of  car  shortage.  Held:  Not  shown  possible  for  complainant 
to  have  loaded  more  cars  than  furnished',  notwithstanding  the  fact  that 
it  received  a  relatively  less  percentage  of  its  pro  rata  than  the  shaft 
mines.    Northern  Coal  CJo.  v.  M.  &  O.  R.  R.  Co.,  502. 

Mine  ratings  should  be  based  upon  the  ability  to  produce  coal,  and  the  com- 
mercial capacity  to  dispose  of  it,  and  if  these  elements  fluctuate  from  time 
to  time  the  ratings  should,  periodically,  be  changed.    Id.  (510) • 
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CAR  FURNISHING. 

Fifty-foot  car  ordered  and  two  36-foot  cars  furnished,  but  no  "two-for- 
one'*  rule  applicable.  Ck)mblnation  rate  assessed  found  unreasonable 
to  extent  it  exceeded  lower  joint  rate,  minimum  20,000  pounds,  appli- 
cable to  cars  of  all  sizes.  Reparation  awarded.  TuU  &  Glbbs  v.  N.  & 
W.  Ry.  Co.,  17. 

Where  there  is  a  uniform  minimum  for  all  cars  of  all  lengths,  the  carrier 
is  not  required  to  furnish  a  car  of  any  specified  length,  but  is  under 
the  duty  of  establishing  a  minimum  weight  that  can  be  reasonably 
loaded  into  a  car  of  the  size  furnished.    Id.  (18). 

TariflP  rule,  providing  that  when  a  car  of  less  than  80,000  pounds  was  fur- 
nished for  carrier's  convenience,  the  marked  capacity  of  the  car  used, 
but  not  less  than  60,000  pounds,  would  go>'ern,  found  unreasonable.  Rea- 
sonable rule  prescribed  and  reparation  awarded.  Northern  Grain  &  Ware- 
house Co.  V.  O.  T.  Ry.  Co.,  101 ;  Northern  Grain  &  Warehouse  Co.  v.  Direc- 
tor Greneral,  488. 

Tariff  should  provide  that  if  a  double-deck  carols  ordered  and  In  lieu 
thereof  two  single-deck  cars  are  furnished  for  the  convenience  of  the 
carrier,  they  may  be  used  at  the  rate  and  minimum  weight  applicable 
to  the  double-deck  car,  provided  a  period  of  six  days  is  allowed  the  car- 
riers in  which  to  furnish  the  car  ordered.  Coulter  v.  C,  M.  &  St.  P. 
Ry.  Co.,  165. 

Practice  with  respect  to  furnishing  coal  cars  to  complainant,  located  on  a 
branch  line  of,  and  served  singly  by,  the  L.  &  N.,  not  shown  unduly 
preferential  of  a  neighboring  competing  mine,  located  on  the  same  branch 
line,  and  served  under  a  joint  trackage  arrangement  by  both  the  L.  & 
N.  and  C,  C,  C.  &  St.  L.  railways.  Gallatin  Coal  &  Coke  Co.  v.  L.  &  N. 
R.  R.  Co.,  491. 
CAR-MILE  EARNINGS.  See  Eabnings. 
CAR  SHORTAGE. 

Allegation  that  complainant's  stripping  coal  mine  was  subjected  to  undue 
prejudice  in  favor  of  neighboring  shaft  mines,  in  alloting  coal  cars  dur- 
ing a  period  of  car  shortage.  Held:  Not  shown  possible  for  complainant 
to  have  loaded  more  cars  than  furnished,  notwithstanding  the  fact  that 
it  received  a  relatively  less  percentage  of  its  pro  rata  than  the  shaft 
mines.  Northern  Coal  Co.  v,  M.  &  O.  R.  R.  Co.,  502. 
CARLOAD  AND  LESS  THAN  CARLOAD.     See  also  Less-than-Cakload. 

Less-than-carload  movement  of  flour  Is  very  important  and  strongly  com- 
petitive with  the  carload  movement.  Rope  Paper  Sack*  Bureau  v. 
Director  General,  209  (213). 

On  machinery  and  parts,  1.  c.  1.,  shipment  loaded  by  Initial  carrier  but  un- 
loaded by  consignee.  Held:  Absence  of  a  rule  providing  for  application 
of  the  c.  1.  rate,  plus  a  charge  for  loading,  under  which  lower  charges 
would  result,  not  shown  to  have  resulted  in  unreasonable  charges,  and 
1.  c.  I.  rate  legally  applicable  not  shown  unreasonable  or  unduly  prejudi- 
cial. Shipment  found  overcharged  and  reparation  awarded.  Roberts  & 
Schaefer  Co.  v.  Director  General,  277. 
CARLOAD  MINIMUM.  See  Minimum  Weight. 
CHARACTERISTICS  OF  COMMODITY. 

The  application  of  a  small  quantity  of  salt  to  fresh  meat  does  not  change 
its  character  as  such,  and  where  there  Is  no  specific  rate  on  fresh-salted 
moat  the  rate  legally  applicable  Is  the  rate  on  fresh  meat.  Decker  & 
Sons  V.  Director  General,  433  (439). 
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CHECK. 

Mere  fact  that  check  was  mailed,  but  not  received,  did  not  satisfy  the 
tariff  obligation  to  prepay  charges.    Ruddock  Orleans  Cypress  Co.  v. 
Director  General,  236  (238). 
CHICAGO  &  CALUMET  RIVER  RAILROAD  COMPANY. 

Found  to  be  a  common  carrier  which  may  lawfully  participate  in  Joint 
rates,  or  have  its  charges  on  interstate  shipments  absorbed  under  proper 
tariff  provisions  by  the  roads  having  the  line  haul.  Statement  of  basis 
for  its  compensation  to  be  agreed  upon  and  must  be  filed  with  the  Com- 
mission immediately  upon  its  adoption.  Chicago  &  Calumet  River  R.  R. 
Co.,  194. 

Described.    Id.  (195). 

Analysis  of  switching  traffic  and  revenue  of,  for  year  ended  December  31, 
1918.     Id.  (196). 
CHICAGO-ST.  LOUIS  LINE. 

Suggestions  to  cure  the  conflict  of  rates  resulting  from  establishment  of. 
Illinois  Classification,  290  (303). 
CHICAGO  SWITCHING  DISTRICT. 

Rates  on  sand  and  gravel  from  Kickapoo,  Ind.,  to  points  in,  found  un- 
reasonable and  unduly  prejudicial  to  extent  they  exceed,  for  local  «le- 
livery,  the  rates  from  Ginger  Hill,  111.,  and  by  more  than  5  cents  the 
rates  from  Algonquin,  111.,  and  other  inner-zone  points;  and  for  Joint 
and  belt  line  deliveries,  rates  which  shall  not  exceed  70  cents  per  ton. 
Reparation  awarded.  Kickapoo  Sand  &  Gravel  Co.  v.  Director  General, 
657. 
CHICAGO  TUNNEL  COMPANY.  • 

Table  of  traffic  statistics.    Chicago  Warehouse  &  Terminal  Co.    Terminal 
Charges,  363  (372). 
CHICAGO  WAREHOUSE  &  TERMINAL  COMPANY. 

Table  of  traffic  statistics.    Chicago  Warehouse  &  Terminal  Co.    Terminal 
Charges,  363  (371). 
CIRCUITOUS  ROUTES.    See  also  Dibect  Lime. 

Application  for  relief  from  provisions  of  long-and-short-haul  rule  granted, 
with  qualifications,  as  to  intermediate  destinations  reached  by  indirect 
lines.    Garrett  Lumber  Co.  v.  C.  &  O.  Ry.  Co.,  637  (643). 
CIRCUMSTANCES  AND  CONDITIONS.  See  also  Transportation  OoNDmoNS. 

The  principle  that  the  rate  per  100  pounds  should  be  lower  on  the  com- 
modity which  loads  more  heavily  than  on  another  like  commodity  load- 
ing nidre  lightly  but  otherwise  transported  under  substantially  slmilir 
circumstances  and  conditions,  is  sound.  Decker  &  Sons  v.  Director  Gen- 
eral, 433  (438). 

Canned  milk  and  other  canned  goods  are  shipped  under  the  same  general 
conditions  of  transportation  and  their  weights  and  values  are  not  greatlf 
different.    Carnation  Milk  Products  Co.  v.  Director  General,  665  (067). 

Differences  in  density  of  population,  volume  of  traffic,  and  other  condi- 
tions affecting  railroads  operating  in  southern  territory  and  In  c  f  a« 
and  trunk  line  territories  are  sufficient  to  warrant  higher  rates  south  of 
the  Ohio  River  than  north  thereof.  (Commercial  Club  of  Garrollton,  Kj., 
V.  Director  General,  697  (700). 
CLAIMS.    See  Limitation  of  Action  ;  Loss  and  Damagk. 
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CLASS  AND  COMMODITY  RATES.    See  also  Class  Rates. 

Class  E  rate,  legally  applicable,  on  crude  clay  exceeded  lower  commodity 
rate  subsequently  established.  Reparation  awarded.  Reflnite  Co.  v. 
Director  General,  31. 

Second-class  rate  on  clarified  sugar  in  Cuban  bags  exceeded  lower  com- 
modity rate  when  in  cotton  bags.  Reparation  awarded.  Brock  Candy 
Co.  V.  A.  G.  S.  R.  R.  Co.,  107. 

Fourth-class  rate  on  angle  and  splice  bars  and  track  bolts,  1.  c.  1.,  from 
East  St.  Louis,  111.,  to  Boonville,  Ind.,  not  found  unreasonable,  but 
sixth-class  rate  on  old  rails,  c.  1.,  from  and  to  the  same  points  found  un- 
reasonable to  extent  it  exceeded  lower  commodity  rate  in  effect  to  Louis- 
ville, Ky.  Reparation  awarded.  Zelnicker  Supply  Co.  v.  Director  Gen- 
eral, 135. 

Joint  first-class  rate  on  cotton  in  compressed  bales  from  Mobile,  Ala.,  to 
Savannah,  Ga.,  for  export,  found  unreasonable  to  extent  it  exceeded 
Increased  commodity  rate  permitted  in  New  Orleans  Cotton  Exchange^ 
46  I.  C.  C,  712.  Reparation  awarded.  Inman,  Akers  &  Inman  v.  Di- 
rector General,  146  (147). 

Fifth-class  rate  on  sulphuric  acid,  in  tank-car  loads,  found  unreasonable  to 
extent  it  exceeded  lower  commodity  rate  applicable  via  routes  other  than 
route  of  movement.  Reparation  awarded.  Du  Pont  de  Nemours  &  Co. 
V.  Director  General,  151. 

Sixth-class  rate  on  chip  board  exceeded  lower  commodity  rate  on  box  board, 
strawboard,  and  wood-pulp  board.  Reparation  awarded.  United  Paper- 
board  Co.  V.  Director  General,  21S. 

No  justification  for  applying  class  rate  on  cull  apples,  in  bulk,  while  a  lower 
conunodity  rate  applied  on  graded  apples.  In  boxes.  Wittenburg-King 
Co.  V,  Director  General,  260  (261). 

Fifth-class  rate  on  rock  board  exceeded  lower  commodity  rate  subsequently 
established.  Reparation  awarded.  Rockford  Paper  Box  Board  Co.  v. 
C,  M.  &  St.  P.  Ry.  Co.,  262. 

Proposed  cancellation  of  commodity  rates  on  agricultural  implements, 
other  than  hand,  and  applying  oflicial  classification  class  rates,  not 
recommended.     Illinois  Classification,  290  (305). 

Sixth-class  rate  on  stable  manure  from  Camp  Sherman,  Ohio,  to  Parma, 
Ohio,  exceeded  lower  conmiodlty  rate  subsequently  established.  Repara- 
tion awarded.    Swift  &  Co.  v.  Director  General,  324  (325). 

Class  D  rate  on  scrap  iron  from  points  in  southeastern  Arkansas  to  Kansas 
City,  Mo.,  exceeded  lower  commodity  rate  from  Tallulah,  La.,  a  farther 
distant  point.  Reparation  awarded.  Sonken-Galamba  Iron  &  Metal  Co. 
V.  Director  General,  339. 

Fourth-class  rate  on  metal  barrel  churns  not  found  unreasonable  as  com- 
I)ared  with  lower  commodity  rate  subsequently  established.  Sturges  & 
Burn  Mfg.  Co.  v.  Director  General,  345. 

Conunodity  rate  on  high  explosives  from  Fayvllle,  111.,  to  Flat  River,  Mo., 
via  the  longer  route  through  Salem,  111.,  not  found  unreasonable,  but 
via  the  shorter  route  through  Ste.  Genevieve,  Mo.,  found  unreasonable 
to  extent  it  exceeded  the  joint  first-class  rate.  Reparation  awarded. 
Aetna  Explosives  Co.  v.  Director  General,  350  (352). 

Class  E  rates  on  hay  from  Minnesota  and  Wisconsin  points  to  stations  in 
Montana,  not  shown  unreasonable  as  compared  with  lower  commodity 
rates  in  the  opposite  direction,  established  because  of  emergency  in 
shortage  of  feed.     Maclntyre  v.  C,  St.  P.,  M.  &  O.  Ry.  Co.  421. 


808  INDEX  DIGEST. 

CLASS  AND  COMMODITY  RATES— Continued. 

Second-class  express  rates  on  cream,  in  cans,  exceeded  lower  commodity 
rates  subsequently  established.  Reparation  awarded.  Rio  Grande  Val- 
ley Creamery  Co.  v.  Wells  Fargo  &  Co.,  425. 

Class  D  rates  on  scrap  iron  or  steel  from  Kansas  and  Nebraska  points  to 
Kansas  City,  Mo.,  not  shown  unreasonable,  but  commodity  rates  found 
unduly  prejudicial  to  Kansas  City  to  extent  they  are  less  than  7  cents 
lower  than  to  Colorado  common  points.  Kansas  City  Bolt  &  Nut  Co.  v, 
A.,  T.  &  S.  F.  Ry.  Co.,  441. 

Joint  class  rate  on  fuel  wood  from  Hermansvllle,  Mich.,  to  Mitchell,  S. 
Dak.,  exceeded  lower  combination  commodity  rate.  Reparation  awarded 
and  measure  of  reasonable  rate  prescribed.  Anderson  Lumber  Co.  v. 
Director  General,  467. 

Sixth-class  rate  on  niter  cake  from  Carney's  Point,  N.  J.,  to  Norfolk.  Va., 
found  unreasonable  as  compared  with  lower  commodity  rates  on  niter 
cake  and  other  low  grade  commodities  between  other  points.  Repara- 
tion awarded.    Du  Pont  De  Nemours  &  Co.  t?.  Director  General,  499. 

The  southwestern  carriers  have  published  relatively  high  class  rates  for 
the  carload  classes  and  have  made  commodity  rates  to  move  the  traffic, 
hence  little  traffic  moves  in  that  section  on  carload  class  rates.  Memphis- 
Southwestern  Investigation,  515  (537). 

In  western  trunk  line  territory,  with  relatively  low  carload  class  rates, 
commodity  rates  are  less  frequently  employed,  and  there  is  a  heavy  move- 
ment of  traffic  on  the  carload  class  rates.    Id.  (537). 

From  defined  territories  in  the  southeast  to  points  in  Arkansas  found  un- 
duly prejudicial  to  points  in  Arkansas  of  points  in  Oklahoma  to  extent 
that  rates  to  Arkansas  points  exceed  the  corresponding  rates  from  the 
defined  territories  to  points  in  Oklahoma.    Id.  (557,  576). 

From  New  Orleans,  La.,  to  interior  points  in  Oklahoma  and  eastern  Kan- 
sas, under  present  conditions,  found  unduly  prejudicial  to  those  points 
of  Kansas  City,  Mo.,  to  extent  they  are  in  excess  of  the  percentages  of 
the  corresponding  rates  from  New  Orleans  to  Kansas  City,  prescribed 
herein.    Id.  (571.  577). 

Sixth-dass  intrastate  rate  on  sand  and  gravel  exceeded  lower  commodity 
rate  subsequently  established;  Reparation  awarded.  New  York  Com- 
mission of  Highways  r.  Director  General,  619  (621-623). 

Increased  rates  on  lumber  from  the  Virginia  cities  to  points  In  c.  f.  a.  ter- 
ritory found  justified  as  to  commodity  rates  but  not  as  to  c.  I.  sixth-class 
rates.    Reparation  denied.    Garrett  Lumber  Co.  v.  C.  &  O.  Ry.  Co.»  63T. 

Joint  sixth-class  rate  on  mill  cinder  found  unreasonable  to  extent  it  ex- 
ceeded commodity  rate  via  routes  other  than  route  of  movement.  Rea- 
sonable relationship  of  rates  prescribed  and  reparation  awarded.  Inter- 
state Iron  &  Steel  Co.  v.  Director  General,  669. 

Class  C  rate  legally  applicable  on  scrap  iron  from  Texarkana,  Ark.-Tex.,  to 
Chicago,  111.,  exceeded  lower  commodity  rate  in  effect  from  Texas  com- 
mon  points.     Reim  ration   awarded.     Karchmer   Iron  &   Metal   Go.   v. 
Director  General,  730. 
CLASS  RATES.    See  also  Class  and  Commodity  Rates;  Disqub  Sgalb;  Dis- 
tance Scale;  Shrevepokt  Scale. 

Sixth-class  rates  on  glass  sand  from  Silica,  Ohio,  to  Fairmont,  W.  Va., 
which  exceede<l  rates  to  Pittsburgh,  plus  the  sixth-class  arbitrary,  found 
unreasonable  to  extent  they  exceeded  rates  herein  found  reasonable. 
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Reparation  awarded.    Owens  Bottle-Machine  Co.  r.  B.  &  O.  R.  R.  Co., 
122  (129,  130). 

Third-class  rate  legally  applicable  on  ivory-nut  shavings  from  Rochester, 
N.  Y.,  to  North  Birmingham,  Ala.,  found  unreasonable  to  extent  it  ex- 
ceeded sixth-class  rate  subsequently  established.  Reparation  awarded. 
Aetna  Explosives  Co.  v,  N.  Y.  C.  R.  R.  Co.,  170  (171). 

Joint  class  B  rate  on  terra  cotta  from  St.  Louis,  Mo.,  to  New  Madrid,  Mo., 
via  an  interstate  route,  exceeded  Jower  class  D  rate  subsequently  estab- 
lished. Reparation  awarded.  Winkle  Terra  Cotta  Co.  t?.  Director  Gen- 
eral, 172. 

Combination  class  rates  on  high  explosives,  c.  1.  and  1.  c.  1.,  from  Emporium, 
Pa.,  to  Ironton,  Ohio,  found  unreasonable  to  extent  they  exceeded  first- 
class,  c.  1.,  and  double  first-class,  1.  c.  1.,  prescribed  in  Aetna  Explosives 
Co.,  52  I.  C.  C,  26.  Reparation  awarded.  Aetna  Explosives  Co.  (Inc.)  v. 
Director  General,  177. 

Class  A  rate  on  lumber  from  New  Orleans,  La.,  to  Violet,  La.,  exceeded 
rate  subsequently  established  by  the  Director  General.  Reparation 
awarded.    Ruddock  Orleans  Cypress  Co.  v.  Director  General,  236. 

History  and  summary  of  changes  in  Illinois  class  rates.  Illinois  Classifi- 
cation, 290  (298-300). 

Recommended  that  scale  of  class  rates  under  Illinois  classification  be 
canceled  and  that  the  Disque  scale,  governed  by  official  classification, 
and  class  rates  governed  by  western  classification,  be  substituted 
therefor,  between  points  herein  set  forth.    Id.  (302). 

Combination  class  rate  on  high  explosives  from  South  Windsor,  Conn., 
to  Emporium,  Pa.,  exceeded  Joint  first-class  rate  in  effect.  Reasonable 
maximum  rate  prescribed  and  reparation  awarded.  Aetna  Explosives 
Co.  V.  Director  General,  333. 

A  maximum  distance  scale  of,  for  interstate  application  prescribed  for 
distances  not  in  eicess  of  350  miles  between  points  in  Arkansas,  Okla- 
homa, and  southern  Missouri.  Memphis-Southwestern  Investigation, 
515  (532;  573,  579). 

From  Natchez,  Miss.,  to  polpts  In  Arkansas,  found  unduly  prejudicial  to 
Natchez  of  Little  Rock,  Ark.,  and  Memphis,  Tenn.,  to  extent  they  exceed 
by  more  than  the  differences  in  the  crossing  charges  at  Memphis  and 
Natchez,  prescribed  herein,  the  corresponding  rates  from  Memphis  and 
Little  Rock  to  same  destinations,  for  like  distances.    Id.  (533,  575). 

There  Is  a  marked  difference  between  the  southwestern  territory  and 
western  trunk  line  territory  with  respect  to  the  movement  of  commodities 
on  carload  class  rates.     Id.  (537). 

Between  Memphis,  Tenn.,  and  all  points  on  class  "A"  railroads  In  Ar- 
kansas are  unreasonable  and  unduly  prejudicial  to  Memphis,  to  extent 
they  exceed  by  more  than  reasonable  bridge  tolls  prescribed  herein, 
the  corresponding  class  rates  applicable  for  like  distances  to  Intrastate 
traffic  In  Arkansas.    Id.  (541,  573-574). 

From  Memphis,  Tenn.,  to  points  In  southern  Missouri  found  unreasonable 
and  unduly  prejudicial^  to  Memphis  to  extent  they  exceed  by  more  than 
reasonable  bridge  tolls  prescribed  herein,  the  corresponding  class  rates 
from  St.  Louis,  Mo.,  to  same  points  for  like  distances.    Id.  (544,  574). 

From  Memphis,  Tenn.,  to  points  In  Arkansas  found  unduly  prejudicial  to 
Memphis  to  extent  they  exceed  by  more  than  reasonable  bridge  tolls, 
prescribed  herein,  the  corresponding  rates  for  like  distances  from  St. 
Louis,  Mo.,  to  same  destinations.    Id.  (546,  574). 
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From  Monroe  and  Shreveport,  La.,  to  ix>lnts  on  class  "A"  railroads  in 
southern  Arkansas  found  unreasonable  and  unduly  prejudicial  to  Monroe 
and  Shreveport,  of  conu)eting  points  in  Arkansas,  to  extent  they  excee<l 
for  like  <listances  the  corresponding  class  rates,  herein  prescribed,  appli- 
cable to  intrastate  traffic  in  Arkansas.    Id.  (555,  575-576). 

From  points  in  western  trunk  line  territory  not  shown  to  be  unduly 
prejudicial  to  Fort  Smith,  Ark.,  or  unduly  preferential  of  Muskogee,  or 
other  points  in  eastern  Oklahoma.     Id.    (556,  576). 

Ileasonable  maximum  class  rates  approved  between  Memphis,  Tenn.,  and 
Kansas  City.  Mo.   Id.    (560,  576). 

Proposed  Increased  class  rates  from  St.  Louis,  Mo.,  to  points  In  Oklahoma, 
denied,  as  no  corresponding  increases  were  proposed  to  competing  points 
in  Texas  and  Kansas.    Id.    (561-562,  576). 

From  New  Orleans,  I^.,  to  Arkansas  City  and  Caldwell,  Kans.,  should  not 
exceed  the  class  rates  to  Kansas  City,  Mo. ;  and  to  points  north  and  east 
of  Arkansas  City  and  Caldwell,  the  class  rates  should  not  exceed  those 
to  Arkansas  City  and  Caldwell  by  differentials  in  excess  of  those 
herein  prescribed.   Id.    (570,  576). 

Reasonable  class  rates  prescribed  from  New  Orleans,  La.,  to  points  in 
Arkansas,  Oklahoma,  and  Missouri  River  cities.    Id.    (570,  576). 

If  the  rates  from  New  Orleans,  I^.,  to  Kansas  City,  Mo.,  are  to  be  on  the 
basis  herein  prescribed,  the  rates  to  typical  Oklahoma  points  should  not 
excee<l  the  rates  herein  prescribeil.     Id.    (570,  57(J-577). 

Reasonable  rates  prescribed  for  application  between  New  Orleans,  La., 
and  the  Little  Rock  group.    Id.    (573). 

Issue  too  limited  to  permit  entry  of  order  prescribing  specific  class  rates 
on  printing,  book,  and  wrapping  paper,  for  application  from  and  to 
points  in  eastern  trunk  line  territory  and  betw^een  points  in  this  territory 
and  New  England.  Consideration  of  such  rates  should  await  submission 
by  carriers  of  revised  scale  of  class  rates  for  use  from  and  to  these 
points  or  filing  of  appropriate  complaints.  Michigan  Paper  Mills  Traffic 
Asso.  V.  N.  Y.  C.  R.  R.  Co.,  679  (682). 

Between  i)oints  in  trunk  line  territory  and  Carrollton,  Ky.,  based  upon  the 
Cincinnati  combinations,  not  shown  unduly  prejudicial  to  Carrollton  or 
Madison,  Ohio,  and  other  Ohio  River  cities,  to  which  points  rates  are 
made  with  relation  to  the  New  York-Chicago  rates.  Commercial  Club 
of  Carrollton,  Ky.,  v.  Director  General,  697. 

Between  points  in  c.  f.  a.  and  trunk  line  territories  are  made  upon  estab- 
lished percentages  of  the  New  York-Chicago  rates,  and  all  points  in 
c.  f.  a.  territory,  regardless  of  their  proximity  to  the  Ohio  River,  are  ac- 
corded the  percentage  basis,  while  between  points  in  c  f.  a.  or  trunk 
line  territories  and  points  in  southern  territory  they  are  usually  made  by 
combination  on  one  of  the  Ohio  River  crossings.  Id.  (680). 
CIjASSIFICATION.    See  also  Illinois  Classitication. 

In  General: 

In  framing  a  classification  no  one  consideration  is  controlllni;.  Vol- 
ume of  tonnage,  risk,  liability  to  damage,  cost  of  carriage,  care  in 
handling,  controlling  conditions  caused  by  competition,  and  other 
transportation  characteristics  must  be  considered.  McCrory  Stores 
Corp  r.  Director  General,  423  (424). 
If  based  on  value  the  number  of  claji^ses  would  be  too  large  and  the 
reliuement  too  subtle  for  practical  operation.    Id.  (424), 
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A  rating  that  has  been  long  continued  should  not  be  disturbed  unless 
it  is  found  to  cause  the  exaction  of  an  unreasonable  or  an  unjustly 
discriminatory  or  unduly  prejudicial  charge.    Id.  (424). 
Acids:  Proi)osed  changes  in  rates  on,  in  Illinois  classification,  to  c.  f.  a. 
basis  of  90  per  cent  of  fifth-class,  Held:  Change  not  recommended,  and 
consumer  in  Indiana  should  be  placed  upon  a  nondiscriminatory  basis. 
Illinois  Classification,  290  («S05). 
Agricultural  implements:  Proposed  cancellation  of  commodity  rates  on, 
other  than  hand,  and  applying  ofiicial  classification  class  rates,  not  recom- 
mended.    Illinois  Classification,  290  (305). 
Boots  and  shoes :  Proposed  cancellation  of  commodity  rates  on,  I.  c.  1.,  and 
api)lying  in  lieu  thereof  the  Disque  scale,  recommended,  but  \\ith  respect 
to  c.  1.  rates  the  Commission  can  not  recommend  that  increases  proposed 
be  made.    Illinois  Classification,  290  (305-306). 
Bottles,  glass,  and  cuUets:  Proposed  cancellation  of  commodity  rates  on. 
in  Illinois  classification  territory,  and  on  glass  bottles  in  Indiana,  not 
reconmiended.     Illinois  Classification,  290    (306). 
Brick:  Recommended  that  the  discrimination  against  the  brick-producing 
points  in  Indiana  near  the  Illinois  boundary  and  in  favor  of  Danville,  be 
temiwrarily  adjusted,  without  increasing  all  of  the  Illinois  district  rates 
as  proposed,  pending  the  determination  of  the  complaint  under  Docket 
No.  10733.    Illinois  Classification,  290  (306). 
Building  sheet  metal  work : 

Ratings  on  certain  items  under  heading  "  Building  Sheet  Metal  Work  •' 
in  ofiicial  cla.ssification  found  unreasonable  and  reasonable  ratings 
prescribed.    Dahlstrom  Metallic  Door  Co.  v.  E.  R.  R.  Co.,  402. 
Oflficlal  classification  rating  of  third-cass  1.  c.  1.  and  fourth-class  c.  1., 
on,  iron  or  steel,  or  wood  covered  with  iron  or  steel  or  tin,  n.  o.  1.  b.  n., 
bronzed,  coppered,  enameled,  or  painted,  not  found  unreasonable. 
Id.     (414). 
Cahne<l  goods:  Proposed  cancellation  of  commodity  rates  on,  and  substi- 
tution of  Disque  scale  In  lieu  thereof,  not  recommended  and  discrimina- 
tion against  Indiana  shippers,  shipping  into  Illinois,  should  be  removed. 
Illinois  Classification,  290   (306-307). 
Casings,  Iron  and  st(*el :  Present  rating  In  official  classification  in  which  no 
distinction  Is  made  between  shipments  set  up  or  knocked  down,  found 
unreasonable  to  extent  they  exceed  the  ratings  formerly  in  effect,  in 
which  such  distinction  was  made.    Dahlstrom  Metallic  Door  Co.  v.  E.  R. 
R.  Co.,  402  (409). 
Celling,  etc..  Iron  and  steel :  Present  rating  in  ofiicial  classification  of  rule 
26,  1.  c.  1.,  and  fifth-clas.s,  c.  1.,  on  celling  or  siding,  or  siding  moldings, 
panels,  or  ornaments,  other  than  enameled,  not  found  unreasonable  as 
compared  with  ratings  of  third  to  fourth  class  on  various  metallic  articles, 
and  third-class  on  wooden  moldings,  1.  c.  1.    Dahlstrom  Metallic  Door  <^. 
r.  E.  R.  R.  Co.,  402    (413). 
Copper,  brass,  or  bronze  articles:  Present  ratings  in  official  clas.sification 
on,  not  shown  unreasonable.     Dahlstrom  Metallic  Door  CJo.  v,  E.  R.  R. 
Ok,  402  (407). 
Com.starch :  Proposed  increase  in  rates  on,  by  adding  15  per  cent  increase, 
not  recommended.     Illinois  Clas.sificatlon,  290  (307). 
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Door  and  window  frames: 

Present  rating  in  official  classification  on  copper,  brass,  or  bronze  door 
and  window  frames,  set  up,  found  unreasonable  to  extent  it  exceeds 
rule  26,  minimum  24,000  pounds,  subject  to  rule  27.  Dahlstrom 
Metallic  Door  Co.  v.  E.  R.  R.  Co.,  402  (407). 
Present  rating  In  official  classification  on,  Iron  and  steel,  found  un- 
reasonable to  extent  it  exceeds  fifth  class,  minimum  24,000  pounds, 
subject  to  rule  27,  but  requirement  that  1.  c.  1.  shipments  be  shipped 
in  boxes  or  crates  found  reasonable.    Id.  (410-411). 

Doors,  iron  and  steel:  Present  rating  on,  other  than  rolling,  whether 
bronzed,  coppered,  enameled,  painted,  or  galvanized,  in  official  classiQ- 
cation,  should  not  exceed  rule  25,  1.  c.  1.,  and  fourth  class,  c.  1.  Dahl- 
strom Metallic  Door  Co.  v.  E.  R.  R.  Co.,  402  (410). 

Egg  cases  and  fillers :  Proposed  increase  of  15  per  cent  In  commodity  rates 
on,  not  recommended.    Illinois  Classification,  290  (307). 

Extracts,  fiavoring:  Southern  classification  rating  on,  in  glass  bottles, 
packed  in  wooden  cases,  and  in  bulk,  in  wooden  barrels,  not  found  unrea- 
sonable or  unduly  prejudicial  as  compared  with  ratings  in  the  western 
and  official  classifications.     Sauer  Co.  v,  A.  &  V.  Ry.  CJo.,  11  (14). 

Fruit  jars:  Proposed  cancellation  of  commodity  rates  on  glass  bottles, 
under  which  fruit  jars  move,  not  recommended  herein,  but  discrimination 
existing  between  n^anufacturers  located  at  Hillsboro,  111.,  and  Muncie^ 
Ind.,  should  be  removed.    Illinois  Classification,  290  (307). 

Furniture:  Proposed  cancellation  of  commodity  rates  on,  In  the  Illinois 
district,  and  applying  class  rates  under  the  Disque  scale,  not  recom- 
mended, as  the  cancellation  would  unduly  change  the  relation  of  rates 
between  manufacturing  points.     Illinois  Classification,  290  (308). 

Glassware :  Allegation  that  rating  of  one  and  one-half  times  first  class  on 
common  or  skin-cut  glassware  is  unreasonable  and  that  a  reasonable 
basis  would  be  rule  25,  with  a  declared  valuation  clause  limiting  the 
application  of  the  rule  to  glassware  of  value  not  exceeding  $1  per  dozen, 
not  sustained.    McCrory  Stores  Corp.  v.  Director  General,  428. 

Iron  and  steel  articles:  Recommended  that  rates  on  manufactured,  be  re- 
vised by  reverting  to  the  basis  in  effect  prior  to  October  26,  1914,  and 
adding  i)ercentage  increases  as  agreed  by  shippers,  with  such  other  modi- 
fications as  circumstances  will  require.  No  recommendation  with  resiiect 
to  iron  and  steel.    Illinois  Classification,  290  (308). 

Junk  and  scrap  metal:  Proposal  to  Increase  rates  In  effect  June  24,  1918, 
In  line  with  advance  In  Fifteen  Per  Cent  Case,  plus  25  per  cent  under 
General  Order  No.  28,  not  justified.    Illinois  Classification,  290   (311). 

Leatherboard :  Official  classification  ratings  on,  not  shown  unreasonable, 
but  rating  on  scrap  leather  and  scrap  leatherboard,  in  straight  or  mixed 
carloads,  of  a  declared  or  agreed  value  not  exceeding  3.5  cents  i)er 
pound,  found  unreasonable  to  extent  it  exceeds  sixth  class,  minimum 
30,000  pounds.  Reparation  denied.  Atlas  Leather  Mfg.  Co.  v.  P.,  C, 
0.  &  St.  L.  R.  R.  Co.,  394. 

Lime:  Proposed  increased  rates  on,  from  Illinois  district  producing  points 
by  adding  15  per  cent  advance  to  the  advance  of  1.5  cents  per  100  pounds, 
made  under  (veneral  Order  No.  28,  recommended.  Illinois  Classification, 
290  (308-309). 


INDEX   DIGEST.  813 

CLASSIFICATION— Continued. 

Live  stock:  Proposal  to  eliminate  commodity  rates  and  substitute  gen- 
erally the  Disque  scale,  plus  percentage  increases,  except  on  horses  and 
mules,  which  are  proposed  to  be  advanced  to  second  class,  under  ex- 
ceptions to  the  official  classification,  not  recommended.  Illinois  Classifi- 
cation, 290  (309). 

Lumber:  Proposal  to  cancel  Illinois  maximum  scale  and  to  apply  sixth- 
class  official  classification  subject  to  specific  commodity  rates  from  the 
gateways,  and  where  specific  commodity  rates  are  published,  to  advance 
the  rates  in  effect  June  24,  1918%  one  cent  per  100  pounds  under  decision 
in  the  Fifteen  Per  Cent  Case,  plus  maximum  advance  of  5  cents  per  100 
pounds  under  General  Order  No.  28,  not  recommended.  Illinois  Classiii- 
cation,  290  (309). 

Machinery :  Proposal  to  cancel  commodity  rates  on,  and  to  apply  official 
classification,  fifth  class,  in  lieu  thereof,  not  recommended,  as  no  actual 
prejudice  against  Indiana  shippers  shown.  Illinois  Classification,  290 
(309-310). 

Molding,  iron  and  steel:  Official  classification  rating  of  fourth  class,  on 
bronzed,  coppered,  enameled,  or  painted  moldings,  c.  1.,  not  found  un- 
reasonable, but  1.  c.  1.  rating  of  third  class  on  moldings,  galvanized,  plain, 
or  primed,  found  unreasonable  to  extent  it  exceeds  rule  26.  Dahlstrom 
Metallic  Door  Co.  v.  E.  R.  R.  Co.,  402  (412). 

Packing  house  iiroducts  and  fresh  meats:  Proposal  to  advance  commodity 
rates  on,  withdrawn  and  testimony  insufficient  to  warrant  any  recom- 
mendation.    Illinois  Classification,  290  (310). 

Petroleum  and  products:  Proposal  to  cancel  commodity  rates  and  to 
apply  90  per  cent  of  fifth  class  under  the  Disque  scale  in  effect  May  25, 
1918,  plus  4.5  cents  under  General  Order  No.  28,  subject  to  present  fifth- 
class  rates  as  maxima,  not  recommended  as  proposed  change  would  dis- 
rupt the  relative  adjustment.    Illinois  Classification,  290  (310). 

Prepared  roofing:  Proposed  cancellation  of  commodity  rates  on,  between 
points  in  the  Illinois  district,  and  applying  90  per  cent  of  sixth  class, 
not  recommended  as  proposed  basis  would  work  a  serious  disadvantage 
to  comr)etitive  points.    Illinois  Classification,  290  (310). 

Sash,  iron  and  steel :  Present  rating  on,  in  official  classification  of  first 
class,  1.  c.  1.,  and  third  class,  c.  1.,  found  unreasonable  to  extent  they 
exceeded  ratings  of  second  class,  1.  c.  1.,  and  fifth  class,  c.  1.,  formerly 
in  effect.     Dahlstrom  Metallic  Door  Co.  v.  E.  R.  R.  Co.,  402   (412). 

Sheet-metal  work:  Difference  in  value  and  cubic  weights,  and  the  fact 
that  sheet  metal  is  the  groundwork  or  base  of  building  sheet-metal 
work,  and  in  that  sense  is  the  raw  material  and  the  latter  the  product. 
Held:  Sheet-metal  work  may  properly  be  accorded  a  higher  rating  than 
sheet  metal.     Dahlstrom  Metallic  Door  Co.  v.  E.  R.  R.  Co.,  402  (406-407). 

Shells,  crushed:  Projwsed  cancellation  of  commodity  rates  on,  and  sub- 
stitution of  sixth-class  rates  under  Disque  scale  in  lieu  thereof,  not 
recommended  as  many  fourth  section  departures  would  result.  Illinois 
Classification,  290   (311). 

Shutters,  iron  and  steel:  Present  minimum  weight  of  36,(X)0  pounds,  in 
official  classification  found  unreasonable  to  extent  it  exceeds  minimum 
weight  of  30,000  pounds  formerly  in  effect  Dahlstrom  Metallic  Door  Co. 
V.  E.  R.  R.  Co.,  402  (413). 
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Stoves :  Record  insufficient  to  warrant  cancellation  of  commodity  rates  on, 
between  points  in  Illinois  district  and  to  substitute  therefor  fifth-class 
rates  subject  to  official  classification.    Illinois  Classification,  290  (311). 

Window  frames  and  sash  combined,  iron  and  steel:  Rating  on,  in  official 
classification,  I.  c.  1.,  in  boxes  or  crates,  should  not  exceed  second  class, 
and  in  packages,  c.  1.,  fifth  class,  minimum  24,000  pounds,  subject  to  rule 
27.    Dahlstrom  Metallic  Door  Co.  v.  E.  R,  R.  Co.,  402  (410-411). 

CLASSIFICATION  TERRITORIES. 

Rating  on  fiavoring  extracts  in  glass  bottles  packed  in  wooden  cases,  and 
in  bulk  in  wooden  barrels,  in  southern  classification,  not  found  unreason- 
able or  unduly  prejudicial  as  compared  with  ratings  in  western  and 
official  classifications.    Sauer  Co.  v,  A.  &  V.  Ry.  Co.,  11  (14). 

Illinois  classification  compared  with  official,  southern,  and  western.  Illinois 
Classification,  290   (297). 

Comparit^on  of  c.  1.  and  1.  c.  1.  ratings  in  official  and  Illinois  classifications. 
Appendix  No.  1.     Id.   (297,313). 

(ITomparison  of  Illinois  and  c  f.  a.  scales,  classes  1  to  4.  Appendix  No.  2. 
Id.   (300,314). 

There  is  a  marked  difference  between  southwestern  and  western  trunk  line 
territories  with  respect  to  the  movement  of  commodities  on  carload  class 
rates.    Memphis-Southwestern  Investigation,  515  (537). 

Class  rates  between  points  in  c.  f.  a.  and  trunk  line  territories  are  made 
upon  established  percentages  of  the  New  York-Chicago  rates,  and  all 
points  in  c.  f.  a.  territory,  regardless  of  their  proximity  to  the  Ohio  River 
are  accorded  the  percentage  basis,  while  between  points  in  c  f.  a.  or 
trunk  line  territories  and  points  in  southern  territory  they  are  usually 
made  by  combination  on  one  of  the  Ohio  River  crossings.  Commercial 
Club  of  Carrollton,  Ky.  v.  Director  General,  697  (699). 
COAL  MINES. 

Stripping  mine,  described.  Northern  Coal  Co.  v.  M.  &.  O.  R.  R.  Co.,  502 
(503). 

Testified  that  stripping  mines  encounter  many  more  delays  than  shaft 
mines,  by  reason  of  inherent  disadvantages  in  operation.    Id.  (509). 
COLLECTION  OF  CHARGES. 

Not  enforceable  through  this  Commission.    Held  Bros,  v,  E.  P.  &  N.  E.  R.  R. 
Co.,  416  (420). 
COMBINATION  RATES.    See  al^o  Proportional  Rates. 

On  soda  ash  specifically  routed  by  shipper,  no  joint  through  rate  in  effect 
Combination  rate  assessed  not  shown  unreasonable  but  shipments  mis- 
routed  ns  lower  combination  rate,  consistent  with  complainant*8  renting 
instructions,  applied  via  route  other  than  route  of  movement.  Repara- 
tion awarded.    Du  Pont  de  Nemours  &  O).  v.  C.  R.  R.  of  N.  J.,  248. 

Proi)ortional  rate  on  lumber  from  Bolton,  N.  C,  to  Norfolk  and  Pinners 
Point.  Va.,  and  points  north  thereof,  found  unreasonable  to  extent  it 
exceeded  the  aggregate  of  intermediate  rates  in  effect  over  route  of  move- 
ment via  Drum  Hill,  N.  C.  Reparation  awarded.  Waccamaw  Lumber 
Co.  r.  A.  C.  L.  R.  R.  Co.,  505. 
COMMODITY  RATES.    See  Class  and  Commodity  Rates. 
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COMMON  CARRIER. 

Chicago  &  Calumet  River  R.  R.  Co.,  found  to  be,  which  may  lawfully  par- 
ticipate in  Joint  rates,  or  have  Its  charges  on  Interstate  shipments  ab- 
sorbed under  proper  tariff  provisions  by  the  roads  having  the  line  haul. 
Statement  of  basis  for  Its  compensation  to  be  agreed  upon  and  must  be 
filed  with  the  Commission  Immediately  upon  adoption.  Chicago  &  Calu- 
met River  R.  R.  Co.,  194. 

Newburgh  &  South  Shore  Ry.  Co.,  and  the  Union  R.  R.  Co.,  found  to  be, 
subject  to  the  act,  which  may  lawfully  receive  from  their  trunk  line  con- 
nections, under  appropriate  tariffs,  rea^sonable  divisions  of  joint  rates  or 
absorptions  of  switching  charges.  American  Steel  &  Wire  Co.  v.  N.  &. 
S.  S.  Ky.  Co.,  353. 

Lake  Terminal  R.  R.  Co.,  found  to  be,  subject  to  the  provisions  of  the  act. 
National  Tube  Co.  v.  L.  T.  R.  R.  Co.,  469  (476). 
COMPARATIVE  RATES. 

In  general :  When  the  rate  compared  Is  clearly  shown  to  be  less  tlian  that 
which  the  carrier  could  reasonably  be  required  to  publish,  the  Com- 
mission can  not  use  that  subnormal  rate  as*  a  measuro  of  the  reason- 
ableness of  the  rates  on  commodities,  although  they  possess  similar 
transportation  characteristics.  Carnation  Milk  Products  Co.  v.  Director 
General,  665  (668). 

Acid,  sulphuric:  Rate  legally  applicable  on,  in  tank-car  loads,  found  un- 
reasonable to  extent  It  exceeded  rate  on  nitrating  acid.  Reparation 
awarded.    Du  Pont  De  Nemours  &  Co.  v.  Director  General,  612. 

Box  shooks: 

Rates  on  yellow-pine  box  shooks  found  unreasonable  to  extent  they  ex- 
ceeded  rates   on   yellow-pine   lumber.     Beaven-Jackson    Lumber   & 
Veneer  Co.  v.  B.  &  M.  R.  R.,  15. 
Unreasonable  to  charge  higher  rates  on  box  shooks  than  on  lumber  of 
the  kind  from  which  the  shooks  are  manufactured.    Id.  (16). 

Chip  board :  Sixth-class  rate  on,  found  unreasonable  to  extent  it  exceeded 
lower  commodity  rate  on  box  board,  strawboard,  and  wood-pulp  board. 
Reparation  awarded.     United  Paperboard  Co.  v.  Director  General,  218. 

Churns :  Rate  on  metal  barrel  churns  not  found  unreasonable  as  compared 
with  rate  on  wooden  churns.  Sturges  &  Burn  Mfg.  Co.  v.  Director  Gen- 
eral, 345. 

Congoleum :  Rates  on,  In  straight  or  mixeil  carloads,  found  unreasonable 
to  extent  they  exceeded  the  rate  on  linoleum  and  other  floor  coverings. 
Reparation  awarded.    Volker  &  Co.  r.  Director  General,  163. 

Copra  and  palm-kernel  products:  Rates  on,  found  unreasonable  to  extent 
they  exceeiled  rates  on  similar  products  of  cotton  seed.  Reparation 
awarded.     South  port  Mill  (Ltd.)  v.  Director  General,  154. 

Eyelets :  Rate  on,  compared  with  rates  on  yarn,  cotton  piece  goods,  blankets, 
shoe  tacks,  and  shoe  string  nails.  New  Bedford  Chamber  of  Commerce 
V.  Director  General,  274  (275). 

Flavoring  extracts :  Ratings  In  southern  classification  on,  not  found  unrea- 
sonable as  compared  with  ratings  on  candy,  grape  juice,  malted  milk, 
olives,  pickles,  acids,  and  other  commodities.  Sauer  Co.  v.  A.  &  V.  Ry. 
Co.,  11  (12). 

Glassware:  Rating  of  one  and  one-half  times  first  class  on  common  or 
skin-cut,  not  shown  unrea.^sonable  ns  compared  with  rule  25  rating  on 
glassware,  uncut.    McCrory  Stores  Corp.  i?.  Director  General,  423. 
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Grindstones:  Rates  on  pulp  grindstones  not  found  unreasonable  as  com- 
pared with  rates  on  commercial  grindstones  and  building  stone.  Crown 
Willamette  Paper  Co.  v.  Director  General,  231. 

Meats:  Rates  on  frosh-salted  meats  not  shown  unreasonable  as  compare<l 
with  rates  on  packing-house  products.  Decker  &  Sons  t?.  Director  Gen- 
eral, 433. 

Milk,  condensed :  Rates  on  canned  condensed  milk,  boxed,  found  unreason- 
able in  so  far  as  they  exceeded  rates  on  canned  vegetables,  )M>xed. 
Reparation  awarded.  Oatman  Condensed  Milk  Co.  v.  Director  General, 
228. 

Mops  and  mop  liandles:  Rates  on,  found  unreasonable  as  compared  with 
rates  on  various  other  commodities.  Reasonable  rates  prescribed  and 
reparation  awarded.  Portland  Traffic  &  Transportation  Asso.  v.  B.  & 
M.  R.  R.,  733  (738). 

Niter  cake:  Sixth-class  rate  on,  found  unreasonable  as  comi)ared  with 
lower  commodity  rates  on  niter  cake  and  other  low  grade  commodities 
between  other  points.  Reasonable  rate  prescribed  and  reparation 
awarded.    Du  Pont  De  Nemours  &  Co.  v.  Director  General,  499. 

Plates,  smoothed  zinc :  Second-class  any-quantity  rates  on,  c.  1.  and  1.  c.  1., 
found  unreasonable  to  extent  they  exceeded  by  more  than  25  cents  the 
c.  1.  and  1.  c.  1.  rates  on  plate  or  sheet  zinc.  Reparation  awarded.  Mohr 
&  Sons  V,  N.  E.  S.  S.  Co.,  265. 

Polos  and  piling:  Following  Rates  on  Lumber  and  Lumber  Products,  52 
I.  C.  C,  598,  625,  rates  on  cedar  poles  and  piling  transported  on  more 
than  one  car,  found  unreasonable  in  so  far  as  they  exceeded  rates  on 
fir  lumber  in  single  carloads.  Reparation  awarded.  National  Pole  Co.  t?. 
A.,  T.  &  S.  F.  Ry.  Co.,  625. 

Polishes:  Rates  on  0*Cedar  polish  and  various  wax  furniture  and  floor 
polishes,  in  metal  cans,  in  boxes,  c.  1.  and  1.  c.  1.,  found  unreasonable  as 
compared  with  rates  on  various  other  liquids.  Reasonable  rates  pre- 
scribed and  reparation  awarded.  Portland  Traffic  &  Transportation 
Asso.  V.  B.  &  M.  R.  R.,  733  (737). 

Rock  board:  Fifth-class  rate  on,  found  unreasonable  as  compared  with 
commodity  rate  on  wood-pulp  board.  Reparation  awarded.  Rockford 
Paper  Box  Board  Co.  v,  C,  M.  &  St.  P.  Ry.  Co.,  262  (263). 

Roofing:  Fifth-class  rates  on  hard  corrugated  a.sbestos  roofing  and  siding, 
not  found  unreasonable  as  compared  with  commodity  rate  on  composi- 
tion roofing.    Matthiessen  &  Hegeler  Zinc  Co.  v.  Director  General,  271. 

Terra  cotta:  Rate  on,  found  unreasonable  as  compared  with  rate  on 
dressed  and  artificial  stone.  Reparation  awarded.  Winkle  Terra  Cotta 
Co.  17.  Director  General,  172. 

Wall  board:  Carload  ratings  on,  found  unreasonable  and  unduly  prejudi- 
cial to  extent  they  exceeded   rates  on  wood-pulp  board.     Reparation 
awarded.    Cornell  Wood  Products  Co.  v.  A.,  T.  &  S.  F.  Ry.  Co.,  257. 
COMPETING  LINES. 

Carriers  disadvantageously  located  are  frequently  willing  to  accord  liberal 
divisions  in  order  to  be  permitted  to  share  in  traffic  to  or  from  a  point 
reached  by  a  competitor.    Western  Pacific  R.  R.  Co.  v,  S.  P.  Co.,  71  (81). 

Commodity  rate,  si>ecified  in  bill  of  lading,  cancelled  via  route  of  move- 
ment but  was  applicable  via  other  competing  routes.  Higbar  rate  legally 
applicable  assessed.  Contention  that  complainant  should  have  been  noti- 
fied of  cancellation.  Held:  Receiving  carrier  not  obligatM  to  turn  tratSc 
over  to  its  competitor.    Inman,  Alters  &  Inman  v.  Director  General,  1¥L 
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COMPETITION. 
Articles : 
Carriers  In  recognition  of  conditions  and  of  the  competitive  nature  of 
the  commodities,  have  put  copra  and  palm-lcernel  proilucts  on  the  same 
basis  as  cottonseed  products,  but  this  action  on  their  part  is  not  neces- 
sarily an  admission  that  the  higher  rates  charged  were  unreasonable  or 
unduly  prejudicial.    Southport  Mill  (Ltd.)  v.  Director  General,  154  (161). 
Canned  goods  and  canned  milk,  while  by*  reason  of  analogy  are  generally 
given  the  same  rates,  are  nevertheless  distinct  commodities,  not  com- 
peting with  each  other.    Carnation  Milk  Products  Co.  v.  Director  Gen- 
eral, 665  (668). 
Carrier:  Competition  between  the  rail  carriers  serving  Nashville,  Tenn., 
found  not  to  be  of  such  a  nature  as  to  affect  the  measure  of  the  rates 
to  that  point,  as  the  record  in  Financial  Relations^  etc.y  L,  d  N.  R.  R. 
Co.,  33  I.  C.  C,  168,  clearly  established  that  the  purpose  of  control  of 
the  N.,  C.  &  St.  L.  through  stock  ownership  by  the  L.  &  N.,  was  primarily 
to    restrict   competition   and   maintain    rates.    Murfreesboro   Board   of 
Trade  v.  L.  &  N.  R.  R.  Co.,  648  (652). 
Potential:  The  competition  with  the  boat  lines  operating  on  the  Cumber 
land.  Ohio,  and  Mississippi  rivers  encountered  by  defendants  in  trans- 
porting freight  to  Nashville,  Tenn.,  Is  almost  entirely  potential  and  not 
of  such  a  character  as  to  control  or  affect  materially  the  rail  rates  to 
Nashville.     Murfreesboro  Board  of  Trade  v,  L.  &  N.  R.  R.  Co.,  648  (655). 

COMPETITIVE  CONDITIONS. 

Rates  in  effect  between  July  21,  1915,  and  July  19,  1916,  on  canned  milk 
(condensed)  from  condensing  plants  in  the  state  of  Washington  to 
various  interstate  points  not  shown  unreasonable  or  unduly  prejudicial 
as  compared  with  rates  on  other  canned  goods  taking  lower  rates  be- 
cause of  competitive  conditions.  Carnation  Milk  Products  CJo.  i\  Di- 
rector General,  665. 
It  does  not  follow  from  the  fact  that  because  the  rate  on  a  commodity  Is 
reduced,  due  to  competitive  conditions,  that  the  carrier  is  compelled 
simultaneously  to  place  similar  commodities,  not  competitive,  upon  the 
same  basis,  or  that  a  violation  of  the  act  necessarily  results  from  the 
failure  so  to  do.     Id.  (668). 

COMPETITIVE  TRAFFIC. 

Collection  of  switching  charges  of  the  Norfolk  &  Portsmouth  belt  line  on 
noncompetitive  traffic  while  absorbing  such  charges  on  shipments  origi- 
nating at  competitive  points,  not  found  unreasonable  under  section  1  of 
the  act  to  regulate  commerce  but  unreasonable  under  section  10  of  the 
federal  control  act.  Portsmouth  Asso.  of  Commerce  v.  S.  A.  L.  Ry.  CJo., 
377  (391). 

CONCENTRATION  IN  TRANSIT.    See  Tbansit  Arrangements. 

CONFERENCE  RULING.    See  Administrative  Ruling. 

CONFLICTING  RATES. 

Suggestions  to  cure  the  conflict  of  rates  resulting  from  the  establishment 
of  the  Chicago-St.  Louis  line.    Illinois  Classiffcation,  290   (303). 

CONGESTION.     See  Bunching. 

CONSTRUCTIVE   MILEAGE. 

Class  rates  from  Natchez,  Miss.,  for  distances  not  in  excess  of  350  miles, 
to  points  in  Arkansas,  found  unreasonable  to  extent  they  exceed  by 
more  than  reasonable  charges  for  the  Mississippi  River  crossing,  the 
class  rates  prescribed  herein,  provided  the  additional  charges  for  the 
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CONSTRUCTIVE  MILEAGE— Continued. 

river  crossing  shall  be  determined  by  adding  to  actual  distances  not 
more  than  20  constructive  miles.  Memphis-Southwestern  Investiga- 
tion, 515  (553,  575). 

CONTAINERS.    ISee  also  Packing. 

Second-class  rate  on  clarified  sugar  in  Cuban  bags,  found  unreasonable  to 
extent  it  exceeded  lower  commodity  rate  when  in  cotton  bags.     Repara- 
tion awarded.    Brock  Candy  Co.  v.  A.  G.  S.  R.  R.  Co.,  107. 
Cotton  bags  are  no  safer  as  containers  for  clarified  sugar  than  Cuban 

bags.    Id.  (109). 
Rules  and  regulations  of  the  southern  classification,  prohibiting  the  trans- 
portation of  flour  and  meal,  in  rope-papor  sacks,  found  unduly  preju- 
dicial as  compared   with  various  other  connno<lities   moving  In  paiHT 
containers.    Rope  Paper  Sack  Bureau  v.  Director  General,  200  (212-213). 

CONTRACT.    See  Aobeement. 

COST.    See  Court  Costs. 

COST  OF  SERVICE. 

Statistics  and  figures  showing,  introduced  by  complainant  to  support  al- 
legation of  unreasonableness.  Solvay  Process  CJo.  v,  D.,  L.  &  W.  R.  R.  CJo., 
280  (284). 
Inquiry  as  to  the  cost  of  the  service  received,  especially  where  rates  are 
increased  ostensibly  to  meet  those  costs,  is  entitled  to  serious  considera- 
tion. Id.  (286). 
Lake  Terminal's  estimates  for  year  1918  representing  share  of  railway  oiv 
erating  expenses  and  taxes  attributable  to  each  ton  of  interchauge 
freight,  and  the  proportionate  charge  on  interchange  traffic  necessary  to 
yield  a  return  of  6  per  cent  upon  that  portion  of  the  value  of  the  prop- 
erty allocated  to  such  traffic.  National  Tube  Co.  v,  L.  T.  R.  R.  Co., 
469  (482-484). 

COURT  COSTS. 

Neither  costs  nor  interest  paid  by  complainants,  incidental  to  unsuccessful 
litigation  in  the  courts,  of  which  the  unreasonable  freight  charges  were 
not  the  proximate  cause,  can  be  included  in  an  award  of  reparation.  But 
allowance  of  interest  was  the  equivalent  of  payment  of  claims  in  suit 
when  due  and  payable,  or  of  the  judgments  when  entered,  and  fixes  the 
date  as  of  which  interest  on  the  unreasonable  charges  is  allowable. 
Portland  Cattle  I^an  Co.  v.  Director  General,  597  (600). 

COURT  PROCEEDINGS. 

After  court  proceedings  Instituted  for  collection  of  certain  demurrage 
charges,  complaint  filed  before  the  Commission  alleging  such  charges 
unreasonable.  Held:  Upon  a  complaint  to  secure  a  ruling  upon  reason- 
ableness of  such  charges,  and  to  obtain  relief  from  payment  of  same, 
legal  proceedings  therefore  having  been  instituted,  the  Conmiission  may 
inquire  into  the  reasonableness  and  determine  that  issue,  but  questions 
of  fact  to  be  determined  by  the  court.  Charges  not  found  unreasoDable. 
Held  Bros.  v.  E.  P.  &  N.  B.  R.  R.  Co.,  416. 

CUMMINS  AMENDMENT. 

While  limitations  in  bills  of  lading  must  be  strictly  adhered  to  and  may 
not  lawfully  be  waived,  the  provisions  of  the  Cummins  amendment  do 
not  evidence  any  intent  on  the  part  of  Ck>ngress  to  erect  a  statute  of 
limitations  barring  the  payment  of  seasonably  filed  claims  after  any 
given  period.    Decker  &  Sons  v.  Director  General,  453  (458). 
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Kate  legally  applicable  on  blackstrap  molasses,  in  tank-car  loads,  limited 
to  blackstrap  the  "declared  value  of  wliich  does  not  exceed  8  cents  per 
gallon,"  publislied  without  the  Commission's  authority  and  under  the 
second  Cummins  amendment,  void  and  unlawful.  Orange  Rice  Mill  Co. 
V.  T.  &  N.  O.  R.  R.  Co.,  661  (663). 
DAMAGES.    See  also  War  Tax. 

Awarded  for  discriminations  in  divisions  of  passenger  fares  between 
points  in  California  and  Salt  Lake  City,  Utah,  in  violation  of  the  second 
paragraph  of  secton  3  of  the  act.  Western  Pacific  R.  R.  Co.  v,  S.  P. 
Co.,  71  (81). 

Erroneous  information  from  agent  or  representative  of  carrier  as  to  the 
application  of  a  tariff  affords  no  ground  upon  which  the  commission  can 
award  reparation.  United  Shoe  Machinery  Co.  v.  B.  &  M.  R.  R.,  206 
(208). 

Reparation  awarded  on  various  shipments  of  cement  from  Cape  Girardeau, 
Mo.,  to  points  in  Illinois,  based  upon  findings  in  35  I.  C.  C,  109.  Cape 
Girardeau  Portland  Cement  Co.  v.  St.  L.  &  S.  F.  R.  R.  Co.,  315. 

Contention  that  no  reparation  should  be  awarded  based  upon  decision  in 
35  I.  C.  C,  109,  because  it  was  not  prayed  for  in  that  proceeding  as 
required  by  the  Commission's  Rules  of  Practice,  is  not  well  founded. 
Id.  (316). 

The  voluntary  reduction  of  a  rate  by  carriers  is  not  enough  to  support 
an  award  of  reparation  on  shipments  moving  prior  to  the  reduction. 
Sturges  &  Burn  Mfg.  Co.  v.  Director  General,  345  (346). 

Coniniission  can  award  reparation  for  damages  resulting  from  unduly 
prejudicial  rates  only  where  the  evidence  as  to  fact  and  amount  of 
damage  would  be  sufficient  to  sustain  a  recovery  in  court  Inman- 
Poulsen  Lumber  Co.  v.  S.  P.  Co.,  357  (362). 

Agreement  by  the  Lake  Terminal  and  trunk  lines  that  if  reparation 
should  be  awarded  on  basis  of  the  Cleveland-Lorain  district  rates  that 
the  Lake  Terminal  would  participate  in  the  payment  of  damages  to 
extent  its  charges  covered  by  the  claims  exceeded  8  cents  per  ton,  net 
or  gross  as  rated,  but  not  to  exceed  its  published  charges.  Held:  This 
absorption  would  not  have  resulted  in  any  rebate  or  unlawful  discrimi- 
nation in  favor  of  aflfiliated  industries.  National  Tube  Co.  v.  L.  T.  R. 
R.  Co.,  469  (482). 

Claim  of  the  Lake  Terminal  for  reparation  from  the  trunk  line  carriers 
to  extent  of  the  difference  between  the  divisions  or  absorptions  paid 
to  it  since  March  15,  1917,  and  the  amounts  herein  found  reasonable, 
Held:  As  tariff  charge  published  by  the  Lake  Terminal  was  absorbed 
under  a  stipulation  between  the  Lake  Terminal  and  the  trunk  lines, 
reparation  denied.    Id.  (484). 

Neither  costs  nor  interest  paid  by  complainants,  incidental  to  unsuccessful 
litigation  lit  the  courts,  of  which  the  unreasonable  freight  charges  were 
not  the  proximate  cause,  can  be  Included  in  an  award  of  reparation. 
But  allowance  of  interest  was  the  equivalent  of  payment  of  claims  in 
suit  when  due  and  payable,  or  of  the  Judgments  when  entered,  and 
fixes  the  date  as  of  which  interest  on  the  unreasonable  charges  is 
allowable.    Id.  (600). 

A  departure  from  the  provisions  of  the  fourth  section  of  the  act,  protected 
by  appropriate  application,  does  not  of  itself  afford  a  basis  for  an 
award  of  damages.    Schlitz  Brewing  Co.  v.  Director  General,  610  (611). 
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He  who  has  paid  and  borne  an  unreasonable  charge  for  transportation  may 
recover  the  difference  between  the  amount  so  paid  and  that  which  would 
have  accrued  at  a  reasonable  rate.  Mississippi  River  &  Bonne  Terre 
Ry.  V.  Director  General,  674  (678). 

Where  a  departure  from  the  long-and-short-haul  provision  of  the  act 
exists,  whether  tlie  higher  rate  from  the  intermediate  point  Is  protected 
by  an  application  filed  with  the  Commission  or  not,  to  support  an  award 
of  reparation  complainant  must  show  that  the  higher  rate  charged 
from  the  intermediate  point  and  paid  and  borne  by  complainant  was 
unreasonable  or  that  it  was  damaged  as  a  result  of  a  violation  of  sec- 
tion 3.    Park  v.  L.  &  N.  R.  R.  Co.,  703  (705). 

To  support  an  award  of  reparation  under  section  3  a  complainant  must 
show  that  the  loss  of  profit  or  other  damage  claimed  was  directly  and 
solely  due  to  the  lower  rate  enjoyed  by  a  competitor.    Id.  (706). 

The  fact  that  a  competitor  may  have  made  or  have  had  an  opportunity  to 
make  a  larger  margin  of  profit  by  a  rate  less  than  a  maximum  reasonable 
rate  is  no  proof  that  the  competitor's  rate  caused  damages  for  which 
reparation  may  be  awarded.    Id.  (707). 

Misquotation  of  a  rate  or  the  fact  of  there  being  a  lower  rate  over  avail- 
able routes  other  than  route  of  movement  affords  no  basis  for  an  award 
of  reparation.    Helena  Traffic  Bureau  t\  Director  General,  708  (709). 

Complainant  not  a  party  to  the  transportation  records  but  shipments  were 
made  for  its  account  and  it  is  the  real  party  in  interest  and  entitled  to 
any  reparation  which  may  be  awarded.     Sunland  Oil  Co.  v.  Director 
General,  753  (754). 
DECLARED  VALUE.    See  Value. 
DELAY.    See  Loss  and  Damage. 
DELIVERY. 

Practice  of  the  M.  P.  and  of  the  Cotton  Belt,  in  imposing  a  greater  charge 
for  delivery  of  cotton  at  compresses  located  on  the  Union  Ry.  in  Memphis, 
Tenn.,  than  the  corresponding  charge  for  delivery  at  East  St.  Louis, 
111.,  found  to  subject  Memphis  to  undue  disadvantage.  Memphis-South- 
western Investigation,  515  (550,  575). 

Rates  on  sand  and  gravel  from  Kickapoo,  Ind.,  to  Chicago,  IlL,  and  points 
in  the  Chicago  switching  district  found  unreasonable  and  unduly  preju- 
dicial to  extent  they  exceed,  for  local  delivery,  the  rates  from  Ginger 
Hill,  111.,  and  by  more  than  5  cents  the  rates  from  Algonquin,  III.,  and 
other  inner-zone  points;  and  for  Joint  and  belt  line  deliveries,  rates 
which  shall  not  exceed  70  cents  per  ton.  Reparation  awarded.  Kicka- 
poo Sand  &  Gravel  (IJo.  v.  Director  General,  657. 

On  a  shipment  consigned  without  intermediate  routing  earriera  seasonably 
advised  as  to  delivery.  Intermediate  carrier  withlield  shipments  from 
delivering  line  at  a  point  intermediate  to  delivering  point  where  demur- 
rage accrued.  Held:  Demurrage  unlawful  as  carriers  contracted  to 
make  delivery  specified  in  the  bill  of  lading.  Reparation  awarded. 
Butterfield  Co.  v,  N.  O.  &  N.  E.  R.  R.  Co.,  741. 
DEMURRAGE. 

On  shipments  of  hay  held  at  Sayre,  Pa.,  for  diversion  orders,  complainant 
advised  cars  couUl  not  be  for>varded  "  New  York  lighterage  "  on  account 
of  embargo,  unless  permission  obtained  from  eastern  Areight  agent  by 
consignees.     Delivery"  made  at  Jersey  City  and  consignee  gave  notice 
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to  forward  to  East  149th  Street,  N.  Y.  Delivery  not  made  to  New 
York  until  embargo  lifted.  Demurrage  not  found  unreasonable.  Sellen 
17.  L.  V.  R.  R.  Co.,  117. 

Demurrage  charges  on  petroleum  products,  in  tank-car  loads,  shipped  to 
Kassel,  La.,  for  export,  accruing  because  steamers  were  diverted  to  other 
ports  on  account  of  war  requirements,  found  unreasonable  and  unduly 
prejudicial  to  extent  they  exceeded  those  which  would  have  accrued 
under  10  days*  free-time  rule  in  effect  at  New  Orleans  and  other  Loui- 
siana ports.  Reparation  awarded.  New  Orleans  Refining  CJo.  v,  L.  Ry. 
&  Nav.  Co.,  131. 

Demurrage  charges  found  legally  applicable  and  not  shown  unreasonable, 
as  mailing  of  reconsignment  order,  without  regard  to  its  delivery,  w^s 
not  in  law  a  compliance  with  requirements  of  governing  tariffs,  by  the 
terms  of  which  only  orders  "  received "  sufficed.  Wheeler  v.  Director 
General,  149. 

Demurrage  charges  on  salvaged  barley  accruing  because  of  inability  to 
unload,  due  to  frozen  condition  of  shipments,  and  because  cars  were 
bunched,  not  shown  unreasonable  or  unlawful  following  Davis  Sewing 
Machine  Co.,  51  I.  C.  C,  191.     Delp  Grain  Co.  v.  Director  General,  175. 

On  lumber  originally  consigned  to  Chattanooga,  Tenn..  instructions  mailed 
and  telegraphed  to  defendant's  agents  at  Nashville  and  Chattanooga 
for  reconsignment  to  Philipsburg,  Pa.  Due  to  error  in  transmission  of 
telegram  defendant  diverted  shipment  to  West  Philadelphia,  Pa.,  where 
demurrage  accrued.  Shipment  ultimately  forwarded  to  Philipsburg. 
Held:  Detention  at  Philadelphia  due  to  railroad  error  and  no  demur- 
rage lawfully  accrued  at  that  point.  Reparation  awarded.  Southern 
Lumber  &  Mfg.  Co.  v.  C.  of  G.  Ry.  Co.,  225. 

Shipper  notified  by  telephone  that  destination  specified  was  a  prepay 
station  and  that  charges  would  have  to  be  paid.  Shipment  held  pending 
settlement  of  charges  and  demurrage  accrued.  Shipper  contends  that 
check  was  sent  the  day  following  notice  that  charges  would  have  to  be 
prepaid.  Held:  Demurrage  legally  applicable,  and  the  mere  mailing 
of  the  check,  which  was  not  received,  did  not  satisfy  the  tariff  obliga- 
tion to  prepay  charges.  Ruddock  Orleans  Cypress  Co.  v.  Director  General, 
236  (238). 

Upon  arrival  of  shipment  of  sacked  corn  meal,  defendant  wired  complain- 
ant that  consignee  had  refused  delivery,  and  was  advised  to  store. 
Defendant  did  not  store  promptly.  Held:  Demurrage  should  have  term- 
inated upon  receipt  of  notice  to  store,  and  charges  for  storage  based  upon 
car  demurrage  rules  the  same  as  If  the  freight  had  remained  in  the  car, 
found  illegal.    Piqua  Milling  Co.  v,  E.  R.  R.  Co.,  239. 

Two  cars  of  tack  plate  shipped  to  Baltimore,  Md.,  for  export,  there  stored, 
and  subsequently  reconsigned  to  New  York  on  account  of  not  obtaining 
vessel  engaged.  Held:  Domestic  demurrage  charges  and  not  exiwrt  stor- 
age charges  legally  applicable.  United  Shoe  Machinery  Corp.  v.  Director 
General,  253. 

Demurrage  charges  increased  after  shipment  had  left  point  of  origin,  and 
upon  arrival  at  destination,  increased  charges  assessed.  Held:  Off-track 
storage  not  in  transit,  track  storage,  and  demurrage  are  controlled  by 
tariffs  in  effect,  contemporaneously  with  the  accrual  of  these  services; 
off-track  storage  in  transit  by  tariffs  in  effect  upon  date  of  shipment 
Id.    (256). 
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Demurrage  charges  found  illegal  as  tarilT  made  no  restriction  against 
reconsignment  to  embargoed  points  or  for  detention  cliarges  on  slilp- 
ments  so  reconsigned.  Reparation  awarded.  Ferguson  Lumber  Co.  r. 
Director  General,  335. 
Demurrage  charges  found  illegal  due  to  action  of  agent  in  disregarding 
shipper's  request  to  make  out  new  bill  of  lading  on  proper  form,  and  in 
failing  to  make  proper  correction  on  original  bill  of  lading  in  lieu  thereof. 
Reparation  awarded.  Southern  Lumber  CJo.  v.  Director  General,  343. 
After  court  proceedings  instituted  for  collection  of  certain  demurrage 
charges,  complaint  filed  before  the  Commission  alleging  such  charges  un- 
reasonable. Held:  Upon  a  complaint  to  secure  a  ruling  upon  reasonable- 
ness of  such  charges,  and  to  obtain  relief  from  payment  of  same,  legal 
proceedings  therefore  having  been  instituted,  the  Commission  may  inquire 
into  the  reasonableness  and  determine  that  issue,  but  questions  of  fact 
to  be  determined  by  the  court.  Charges  not  found  unreasonable.  Held 
Bros.  V,  E.  P.  &  N.  E.  R.  R.  Co.,  416. 
Car  of  coal  placed  on  private  sidetrack  March  16,  1917,  and  unloaded  same 
day.  Sidetrack  extended  in  part  over  tract  Hot  owned  by  complninant 
and  due  to  delays  in  the  purchase  thereof  notice  served  upon  defendant 
that  legal  proceedings  would  be  instituted  if  rolling  stock  should  be 
moved  over  this  sidetrack.  Defendant  did  not  remove  car  until  March 
20.  Held:  As  tariff  provided  that  "a  car  held  for  unloading  Is  con- 
sidered released  when  lading  removed,"  and  car  was  not  held  for  or  by 
complainant  after  March  16,  demurrage  unauthorized.  Reparation 
awarded.  Holland  Aniline  Co.  v.  P.  M.  Ry.  Co.,  617. 
On  a  shipment  consigned  without  intermediate  routing,  carriers  season- 
ably advised  as  to  delivery.  Intermediate  carrier  withheld  ^Ipments 
from  delivering  line  at  a  point  intermediate  to  delivering  point  where 
demurrage  accrued.  Held:  Demurrage  unlawful  as  carriers  contracted 
to  make  delivery  specified  in  the  bill  of  lading.  Reparation  awarded. 
Butterfield  Co.  v.  N.  O.  &  N.  E.  R.  R.  :k).,  741. 
The  Commission  has  condemned  the  assessment  of  demurrage  on  ship- 
ments moving  under  Joint  rates  and  withheld  from  delivering  lines, 
parties  to  those  rates.    Id.     (743). 

DENSITY  OF  TRAFFIC.     See  Cibcumstances  and  Conditions;  Volume  of 
Tkaffic. 

DESCRIPTION.    See  Masking  Packages. 

DETENTION.    See  Demurrage. 

DIFFERENTIAL.    See  also  Arbitraries. 

On  lignite  coal  from  Plkevlew,  Colo.,  a  branch-line  point,  to  interstate 
points  on  the  C,  R.  I.  &  P.  Ry.,  combination  rates  on  RosweU,  (Mo^ 
not  shown  unreasonable  but  found  unduly  prejudicial  to  extent  they 
exceed  by  more  than  10  cents  the  rates  from  the  Keystone  mine,  a 
branch-line  point  near  Roswell,  to  same  destinations.  Pikes  Peak  Con- 
solidated Fuel  Co.  V,  Director  General,  240. 
Class  rates  from  New  Orleans,  La.,  to  Arkansas  City  and  Caldwell,  Kana, 
should  not  exceed  the  class  rates  to  Kansas  City,  Mo.,  and  to  points 
north  and  east  of  Arkansas  City  and  Caldwell  the  class  rates  ahould 
not  exceed  those  to  Arkansas  City  and  CaldewU  by  differentials  In 
excess  of  those  herein  prescribed.  Memphis-Southwestern  InyesUgatloOv 
515  (570,  576). 
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Differentials  over  Kansas  City,  Mo.,  and  Omaha,  Nebr.,  approved  for 
constructing  class  rates  from  New  Orleans,  La.,  to  Omaha,  Nebr.,  and 
Sioux  City,  Iowa.    Id.  (572,  577). 

Present  adjustment  of  rates,  under  which  through  rates  to  Murfreesboro, 
Columbia.  Dickson,  Gallatin,  Lebanon,  and  Watertown,  Tenn.,  are  gen- 
erally made  up  of  the  rates  to  and  from  Nashville,  Tenn.,  found  unduly 
prejudicial  to  such  points  to  extent  that  through  rates  exceed  the  rates 
to  Nashville  plus  75  per  cent  of  the  local  rates  from  Nashville.  Murfrees- 
boro Board  of  Trade  v.  L.  &  N.  R.  R.  Co.,  648  (656). 
DIRECT?  LINE. 

Rate  on  bananas  from  Mobile,  Ala.,  and  New  Orleans,  La.,  to  Miami, 
Okla.,  a  point  not  on  the  direct  line  to  Kansas  City,  Mo.,  not  found  un- 
reasonable as  compared  with  lower  rate  to  competing  points  in  the  same 
general  territory  on  the  direct  line  to  Kansar  City.  Thomas  Fruit  Co.  v. 
Director  General,  605. 
DIRECTOR  GENERAL.    See  also  Federal  Control  Act. 

It  can  not  be  said  that  the  Director  General  competes  with  himself  In  the 
operation  of  the  lines  under  his  control  or  that  the  competition  which 
afforded  the  excuse  for  that  practice  prior  to  his  assumption  of  control 
of  such  carriers  should  or  can  be  perpetuated  by  him  during  such  control. 
Portsmouth  Asso.  of  Commerce  v.  S.  A.  L.  Ry.  Co.,  377  (391). 

Complaint  seeking  order  for  the  future  requiring  establishment  of  refrig- 
erator-express rates  on  strawberries  c.  1.,  such  shipments  to  be  carried 
in  passenger  trains  or  trains  making  passenger-train  time,  dismissed  as 
Director  General  not  made  a  party  defendant,  although  opportunity  for 
such  action  afforded.  Campbell  v.  Southern  Exp.  Co.,  633. 
DISCRIMINATION.     See  also  Preferences  and  Prejudices;   Section  3. 

A  lower  basis  of  divisions  of  joint  through-passenger  fares  between  points 
in  California  and  Salt  Lake  City,  Utah,  and  points  north  and  east  thereof, 
accorded  complainant  than  defendants  allow  each  other  of  similar  joint 
fares,  found  unjustly  discriminatory  and  unlawful,  in  violation  of  the 
second  paragraph  of  section  3  of  the  act.  Reparation  awarded.  Western 
Pacific  R.  R.  Co.  v.  S.  P.  Co.,  71. 

If  a  carrier,  due  to  some  compelling  force,  establishes  a  lower  rate  than 
the  Commission  could  require  it  to  establish,  and  If  such  a  rate  en- 
gendered discrimination,  the  Commission's  power  to  require  the  discrim- 
ination removed  operates  irrespective  of  its  lack  of  power  to  fix  the  rate. 
Id.  (74). 

The  power  to  remove  a  discrimination  does  not  necessarily  involve  the 
power  to  prescribe.    Id.  (74). 

Whether  or  not  a  line  is  strong  or  weak  is  not  an  essentially  determinative 
factor  in  deciding  discrimination.  Id.  (79). 

Wherever  and  whenever  discrimination  is  practiced  as  between  carriers  and 
connections  with  respect  to  services  rendered  under  the  same  circum- 
stances and  conditions,  unlawful  results  follow.     Id.  (81). 

Bill  of  lading  provisions  with  respect  to  filing  of  claims  or  institution  of 
suits  on  account  of  loss,  damage,  or  delay,  found  not  to  prohibit  payment 
of  meritorious  claims,  seasonably  filed  with  the  carrier,  after  the  two  year 
and  one  day  period  has  elapsed ;  but  in  that  they  do  not  accord  the  ship- 
per the  right  to  a  reasonable  period  after  declination  of  a  claim  within 
which  to  institute  suit,  where  carrier  fails  to  promptly  adjust  claims, 
found  unreasonable,  discriminatory,  and  unduly  prejudicial.  Reasonable 
provision  prescribed.    Decker  &  Sons  f .  Director  General,  453. 
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In  discrimination  cases  it  must  not  only  be  shown  that  the  disorlminatfon 
alleged  to  exist  operated  to  the  injury  of  the  complainants,  but  also  that 
they  have  been  damaged  and  the  amount  thereof.    Compton  Coal  Co.  v. 
D.  &  R.  G.  R.  R.  Co.,  718  (720). 
DISQUE  SCALE. 

Illinois  scale  compared  with.    Illinois  Classification,  290  (300). 
Recommended   that  scale   of  class  rates  under   Illinois  classlfloatlon  be 
cancelled  and  that  the  Disque  scale  be  applied  between  certain  points 
herein  set  forth.    Id.  (302). 
DISTANCE  SCALE.    See  also  Class  Rates;  Disque  Scale;  Scale  of  Rates; 
Shsevepobt  Scale. 
Illinois  scale  compared  with  Disque  scale.    Illinois  Classification,  290  (300). 
While  the  Commission  may  not  set  a  maximum  scale  which  fails  to  cover 
attested  costs,  it  would  not  appear  unreasonable  to  prescribe  a  scale  equal 
to  indicated  costs  where  the  carriers  propose  a  scale  differing  only  by  a 
negligible  amount  from  that  prescribed,  and  where  a  scale  covering  not 
only  all  costs  but  average  overhead  charges  calculated  thereon  would 
drive  trafl[ic  to  other  avenues  of  transportation.    Memphis-Southwestern 
Investigation,  515  (531). 
Maximum  scale  prescribed  for  application  in  the  southwest,  for  single-line 
application  only,  the  25  per  cent  increase  not  included.     Appendix  1. 
Id.    (532,  541,  544,  551,  553,  555). 
Proposal  to  apply  a  uniform  scale  between  points  in  Oklahoma  and  Kansas 
encounters  the  difficulty  that  the  Kansas  rates  are  said  to  constitute  an 
integral  part  of  the  western  trunk  line  adjustment.    Application  disap- 
proved without  making  a  definite  finding  as  to  the  propriety  of  doing 
so.    Id.  (533). 
Where  distance  scales  of  rates  are  rigidly  applied,  all  points  should  be 
given  the  benefit  of  their  short-line  distance,  and  it  is  impracticable 
where  rates  are  constructed  on  a  distance  basis  to  follow  the  actual 
movement  of  traffic  through  alternative  channels.    Id.  (545). 
DISTURBANCE  OF  ADJUSTMENT.    See  also  Adjustment  of  Rates. 

The  fact  that  correction  of  rates  that  are  unduly  prejudicial  will  or  may 
require  reductions  or  corrections  as  to  other  commodities  can  not  be  ac- 
cepted as  a  valid  defense.     Watertown  Sash  &  Door  Co.  v.  Director 
General,  186  (193). 
Proposal  to  apply  a  uniform  scale  between  points  in  Oklahoma  and  Kan- 
sas encounters  the  difficulty  that  the  Kansas  rates  are  said  to  constitute 
an  integral  part  of  the  western  trunk  line  adjustment.    Application  disap- 
proved without  making  a  definite  finding  as  to  the  propriety  of  doing 
so.    Memphis-Southwestern  Investigation,  515  (533). 
Import  rate  on  nitrate  of  soda  to  Holmes  and  Joplin,  Mo.,  were  the  same. 
Subsequently  the  rate  to  Joplin  reduced,  but  not  to  Holmes.    Held:  Rate 
to  Holmes  not  shown  unreasonable,  but  found  unduly  prejudicial  to  ex- 
tent it  exceeds  the  rate  to  i)oints  within  the  Joplin  group.    Reparation 
denied.    Excelsior  Powder  Mfg.  Co.  v.  Director  General,  725. 
DIVERSION.    See  Reconsignment. 
DIVISIONS. 

A  lower  basis  of  divisions  of  Joint  through  passenger  fares  between  points 
in  California  and  Salt  Lake  City,  Utah,  and  points  north  and  east 
thereof,  ac»corded  complainant  than  defendants  allow  each  other  of  similar 
Joint  fares,  found  to  be  unlawful,  in  violation  of  tlie  second  paragraiUi 
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of  section  3  of  the  act.    Reparation  awarded.    Western  Pacific  R.  R.  Co. 
v.  S.  P.  Co.,  71. 

The  expression  of  rates  and  charges  in  the  form  of  divisions  maizes  them 
none  the  less  rates  and  charges  which  may  be  discriminatory.    Id.  (73). 

Contention  that  power  of  the  Commission  in  prescribing  divisions  of  joint 
rates  is  limited  by  the  terms  of  section  15  to  cases  in  which  such  joint 
rates  were  prescribed  by  the  Commission,  not  sustained.    Id.  (73). 

Carriers  that  are  disadvantageously  located  are  frequently  willing  to  ac- 
cord liberal  divisions  in  order  to  be  permittee!  to  share  in  traffic  to  or 
from  a  point  reached  only  by  a  competitor.    Id.  (81). 

Carriers  frequently  take  advantage  of  their  strategical  position  and  demand 
divisions  which  fairly  compensate  them  for  surrendering  a  part  of  their 
line  haul,  but  a  carrier  with  such  an  advantage  may  not  lawfully  accept 
from  one  of  its  connections  a  division  which  permits  that  competitor  to 
share  on  fair  and  compensatory  terms  and  demand  from  another  con- 
nection a  division  so  high  as  to  make  it  impossible  for  it  to  share  therein 
on  a  compensatory  basis.      Id.  (81). 

Ordinarily  the  passenger  or  shipper  Is  not  Interested  In  the  division  of 
joint  rates  between  carriers.    Id.  (81). 

Received  by  tap  lines  out  of  the  through  rate  should  have  a  proper  rela- 
tion to  the  service  which  they  perform.  New  Orleans,  Natalbany  & 
Natchez  Ry.  Co.  v.  I.  C.  R.  R.  Co.,  113  (116). 

In  laying  down  a  general  rule  for  the  determination  of  divisions  of  tap 
lines,  it  is  impracticable  to  require  a  computation  in  each  case  of  the 
actual  distance  moved  by  engines  or  cars  in  effecting  deliveries.     Id. 
(116). 
DOUBLE-DECK  CARS. 

Defendants*  tariff  should  provide  that  if  a  double-deck  car  is  ordered,  and 
in  lieu  thereof  two  single-deck  cars  are  furnished  for  the  convenience 
of  the  carrier,  they  may  be  used  at  the  rate  and  minimum  weight  ap- 
plicable to  the  double-deck  car,  provided  a  period  of  six  days  is  allowed 
the  carriers  in  which  to  furnish  the  car  ordered.  Coulter  v,  C,  M.  & 
St.  P.  Ry.  Co.,  165. 
DOUBLE  INCREASE. 

Combination  rate  on  coal,  both  factors  of  which  were  increased,  found  un- 
reasonable to  extent  it  exceeded  lower  rate  applicable  via  another  route 
and  subsequently  established  via  route  of  movement.  Reparation 
awarded.    Gosline  &  Co.  v.  Director  General,  220. 

On  railway  fuel  and  commercial  coal,  each  factor  of  the  proportional  rates 
was  increased  15  cents.  Held:  Double  Increase  not  justified,  as  permis- 
sion under  which  the  Increase  was  allowed  construed  as  authorizing  an 
increase  in  the  through  rate,  whether  maintained  as  joint  or  combina- 
tion, of  not  more  than  15  cents.  Reparation  awarded.  Mississippi  River 
&  Bonne  Terre  Ry.  v.  Director  General,  674. 
EARNINGS. 

While  ton-mile  and  car-mile  earnings  generally  decrease  as  distance  in- 
creases, the  fact  that  these  earnings  from  the  farther  distant  point  are 
greater  than  from  the  nearer  point  does  not  of  itself  establish  the  un- 
reasonableness of  the  rate  from  the  farther  distant  point.  Beaumont 
Chamber  of  Commerce  v.  Director  General,  428  (429). 

The  minimum  carload  weight  is  a  factor  in  the  carload  rate,  and  in  con- 
nection with  the  rate  determines  the  carload  earnings.  Timmons  v, 
B.,  C.  &  A.  Ry.  Co.,  495. 
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The  fact  tlmt  rates  on  a  certain  commodity  yield  revenue  per  ton-mile 
higher  than  average  on  all  traffic  can  not  be  accepted  as  conclusive  evi- 
dence of  the  unreasonableness  of  such  rates.    New  York  Ck>mmission  of 
Highways  v.  Director  General,  619  (622). 
ELECTRIC  LINE. 

Through  routes  and  joint  rates  between  points  on  the  Illinois  Traction 
System  and  points  on  the  New  Yorl£  Central  prescribed.    St.  Louis  Elec- 
tric Terminal  Ry.  Co.  v.  C,  C,  C.  &  St.  L.  Ry.  Co.,  52  (57,  59). 
EMBARGO. 

On  shipments  of  hay  held  at  Sayre,  Pa.,  for  diversion  orders,  complainant 
advised  cars  could  not  be  forwarded  "  New  York  lighterage  "  on  account 
of  embargo,  unless  permission  obtained  from  eastern  freight  agent  by 
consignees.  Delivery  made  at  Jersey  City  and  consignee  gave  notice 
to  forward  to  East  One  hundred  and  forty-ninth  Street,  N.  Y.  Delivery 
not  made  to  New  York  until  embargo  lifted.  Demurrage  not  found 
unreasonable.    Sellen  v.  L.  V.  R.  R.  CJo.,  117. 

Denmrrage  charges  found  illegal,  as  tariff  made  no  restriction  against 
reconsignment  to  embargoed  points,  or  for  detention  charges  on  ship- 
ments so  reconsigned.  Reparation  awarded.  Ferguson  Lumber  Go.  v. 
Director  General,  335. 

Following  Mall  Rope  Works,  49  I.  C.  C,  199,  agent's  act  of  refusing  to 
accept  certain  c.  1.  shipments  of  rope  and  compelling  shipper  to  forward 
as  1.  c.  1.  traffic,  found  to  have  been  unauthorized,  as  embargo  against 
carload  traffic  had  been  removeil.  Reparation  awarded.  Wall  Rope 
Works  (Inc.)  v.  P.  R.  R.  Co.,  337. 
EMERGENCY  RATES. 

Class  E  rates  on  hay  not  shown  unreasonable  as  compared  with  lower 
connnodity  rates  in  the  opposite  direction,  established  because  of  emer- 
gency in  shortage  of  feed.     Maclntyre  v,  C,  St.  P.,  M.  &  O.  Ry.  Co.,  421. 

In  original  report,  53  I.  C.  C,  344,  rates  on  printing,  book,  and  wrapping 
pai>er  from  Kalamazoo  and  other  Michigan  mills  to  eastern  trunk  line 
territory  found  unduly  prejudicial  of  Virginia  points,  which  carriers 
attempted  to  remove  by  submission  of  an  emergency  basis  of  ratea 
If  eld:  Commission  can  not  approve  adjustment  submitted  by  the  car- 
riers, even  as  an  emergency  measure,  and  undue  prejudice  found  to 
exist  re(iuired  to  be  removed.  Michigan  Paper  Mills  TnMc  Asso.  v. 
N.  Y.  C.  R.  R.  Co.,  679. 
EQUALIZING  RATES. 

Whether  or  not  rates  in  any  district  should  be  grouped  so  as  to  equalize 
points  on  trunk  lines  and  their  connections  in  that  district  is  essentially 
a  rate-nuiking  matter  involving  exercise  of  Judgment    National  Tube 
Co.  V.  L.  T.  R.  R.  Co.,  469  (479). 
ERRONEOUS  WEIGHT.    See  Minimum  Weight. 
ERROR.    See  also  Misquotation  of  Rate. 

On  lumber,  originally  consigned  to  Chattanooga,  Tenn.,  Instructions  mailed 
and  telegraphed  to  defendants*  agent  at  Nashville  and  Chattanooga  for 
reconsignment  to  Phillpsburg,  Pa.  Due  to  error  in  transmission  of  tele- 
gram defendant  diverte<1  shipment  to  West  Philadelphia,  Pa.,  where  de- 
murrage accrued.  Shipment  ultimately  forwarded  to  PhillpBbars. 
Held:  Detention  at  Philadelphia  due  to  railroad  error  and  no  demurrage 
lawfully  aecrueil  at  that  point.  Reparation  awarded.  Southern  Lumber 
&  Mfg.  Go.  V.  a  of  Q.  Ry  Co.,  225. 
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Following  Wall  Rope  Works,  49  I.  C.  C,  199,  agent's  act  of  refusing  to 
accept  certain  c.  1.  shipments  of  rope  and  compelling  shipper  to  forward 
as  1.  c.  1.  trafhc,  found  to  have  been  unauthorized,  as  embargo  against 
carload  traffic  had  been  removed.  Reparation  awarded.  Wall  Rope 
Works  (Inc.)  v.  P.  R.  R.  Co.,  337. 

Demurrage  charges  found  illegal,  due  to  action  of  agent  In  disr^arding 
shipper's  request  to  make  out  new  bill  of  lading  on  proper  form,  and  in 
failing  to  make  proi)er  correction  on  original  bill  of  lading  in  lieu 
thereof.  Reparation  awarded.  Southern  Lumber  CJo.  v.  Director  Gen- 
eral, 343. 

Rates  on  Portland  cement  found  unreasonable  due  to  failure  of  carrier's 
agent  to  publish  the  same  rates  as  were  in  effect  to  an  intermediate  point. 
Reparation    awarded.     Lehigh-Portland   Cement   Co.   v.    Director   Gen- 
eral, 615.  . 
EXCEPTIONS. 

Minimum-charge  rule  as  applied  to  class  rates  not  applicable  to  ratings 
provided  in  the  exception  sheet  based  on  a  percentage  of  the  class  rat- 
ings.   Boldt  Paper  Mills  v.  Director  General,  331  (332). 

EXPORT  AND  DOMESTIC. 

Two  cars  of  tack  plate  shipped  to  Baltimore,  Md.,  for  export,  there  stored, 
and  subsequently  recon signed  to  New  York  on  account  of  not  obtaining 
vessel  engaged.  Held:  Domestic  demurrage  charges  and  not  export  stor- 
age charges  legally  applicable.  United  Shoe  Machinery  Corp.  v.  Director 
General,  253. 

Contention  that  words  "actually  exported"  in  tariff  did  not  limit  the 
exportation  from  the  port  of  Baltimore,  and  that  export  storage  charges 
named  therein  applied  when  shipment  was  actually  exported  from  any 
other  port  Held:  Tariff  applied  only  on  shipments  actually  exported 
from  Baltimore.  Id.  (255-256). 
EXPORT  RATES. 

Joint  first-class  rate  on  cotton,  in  compressed  bales,  from  Mobile,  Ala.,  to 

.Savannah,  Ga.,  for  export,   found  unreasonable  to  extent  it  exceeded 

increased  commodity  rate  permitted  in  New  Orleans  Cotton  Exchange, 

46  I.  C.  C,  712.    Reparation  awarded.    Inman,  Akers  &  Inman  v.  Director 

General,  146  (147). 

On  iron  and  steel  articles  from  Chicago,  III.,  to  Pacific  coast  ports,  not 
found  unreasonable  or  unduly  prejudicial  to  dJhicago  of  Pittsburgh,  Pa., 
as  Pittsburgh,  due  to  its  location  nearer  the  Atlantic  seaboard,  would 
still  have  the  benefit  of  the  route  through  the  Atlantic  ports  at  lower 
rates.  Inland  Steel  O.  v.  Director  General,  462. 
EXPRESS  RATES. 

Through  second-class  express  rates  on  cream,  in  cans,  from  New  Mexico 
and  Texas  points,  via  interstate  routes,  to  El  Paso,  Tex.,  exceeded  ag- 
gregate of  intermediate  rates  subsequently  established.  Reparation 
awarded.    Rio  Grande  Valley  Creamery  Co.  v.  Wells  Fargo  &  Co.,  425. 

On  cherries  and  fresh  strawberries  found  unreasonable  to  extent  they  ex- 
ceeded lower  rates  subsequently  established.    Reparation  awarded.    Haley 
&  Lang  Co.  v.  American  Exp.  Co.,  747. 
EXPRESS   SERVICE. 

Complaint  seeking  order  for  the  future  requiring  establishment  of  refrig- 
erator express  rates  on  strawberies  c.  1.,  such  shipments  to  be  carried  in 
passenger  trains  or  trains  making  passenger-train  time,  dismissed  as 
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Director  General  not  made  a  party  defendant,  although  opportunity  for 
such  action  afforded.    Campbell  v.  Southern  Exp.  Co.,  633. 

Jurisdiction  of  Commission  to  order  express  refrigerator  service  questioned 
following  R.  R.  Corn'rn  of  Florida,  44  I.  C.  C,  645,  in  which  it  was  held 
that  the  Commission  is  without  authority  to  require  carriers  to  acquire 
refrigerator  cars  for  use  in  express  service.  (Complainants,  however, 
asked  only  that  defendant  haul  express  refrigerator  cars  furnished  by 
shipper  and  case  cited  held  not  controlling  liere.  Id.  (635-636). 
FACTOR.    See  also  Proportional  Rates. 

Rates  on  knitting-factory  products  from  producing  points  In  TennefUiee, 
Georgia,  and  Alabama  to  Little  Ro<?k,  Ark.,  alleged  unreasonable  as 
factor  west  of  Memphis  was  much  greater  than  factor  east  of  Memphis. 
Held:  Factor  w^est  of  the  Mississippi  River  does  not  appear  to  be  out 
of  harmony  with  other  rates  in  the  same  general  territory.  Merchants 
Freight  Bureau  v.  A.  C.  L.  R.  R.  Co.,  119  (120). 

Each  factor  of  proportional  rates  on  railway  fuel  and  commercial  coal,  in- 
creased 15  cents.  Held:  Double  increase  not  Justified  and  unreasonable 
as  permission  under  which  increase  was  allowed  construed  as  authorizing 
an  increase  in  the  through  rate,  whether  maintained  as  joint  or  combi- 
nntion,  of  not  more  than  15  cents.  Reparation  awarded.  Mississippi 
River  &  Bonne  Terre  Ry.  v.  Director  (General,  674. 
FARES.  See  Passenger  Fares. 
FEDERAL  CONTROL  ACT.    See  also  Director  General. 

Port  to  port  rates  filed  prior  to  those  filed  by  the  Director  General  not 
subject  to  the  jurisdiction  of  the  Ck)mmls.sion.  New  Bedford  Board  of 
Commerce  v.  Director  General,  274  (275). 

Rate  of  15  cents  per  long  ton  on  limestone  from  Jamesville,  N.  Y.,  to 
Solvay,  N.  Y.,  increased  following  Fifteen  Per  Cent  Case  and  again  by 
Director  General  to  40  cents.  Upon  protest  rate  reduced  to  30  cents. 
Held:  Rates  charged  on  shipments  moving  after  June  25,  1918,  found 
unreasonable  to  extent  they  exceeded  or  may  exceed  rate  of  25  cents  pre- 
scribed herein.  Reparation  awarded.  Solvay  Process  Co.  v,  D.,  L.  &  W. 
R.  R.  Co.,  280. 

When  General  Order  No.  28  was  promulgated,  there  was  no  intent  per- 
manently to  abandon  the  standards  by  which  the  rights  of  individual 
shippers  had  been  determined  during  peace.  It  is  to  be  presumed  that 
the  authorities  contemplated  ultimate  readjustment  in  cases  where  their 
methods  might  work  undue  hardship  upon  particular  shippers.    Id.  (288). 

The  words  "just  and  reasonable"  as  used  in  the  federal  control  act, 
have  substantially  the  same  meaning  as  in  the  act  to  regulate  commerce^ 
from  which  they  are  drawn.    Id.  (288-289). 

Under  section  10  of  the  federal  control  act,  power  to  determine  the  just- 
ness and  reasonableness  of  intrastate  ratep  initiated  by  the  Director 
General,  and  to  award  reparation  on  shii)ments  moving  thereunder,  is 
vested  in  the  Ck)mmisslon.  Solvay  Process  Co.  v.  D.,  L.  &  W.  R.  R.  Qo., 
280  (281)  ;  Swift  &  Co.  v.  Director  General,  824  (325-826)  ;  Boldt  Paper 
Mills  17.  Director  General,  331;  National  Fireprooflng  Co,  v.  Director 
General,  485. 

Collection  of  switching  charges  of  the  Norfolk  &  Portsmouth  belt  line  on 
noncompetitive  trafiic  while  absorbing  such  charges  on  shipments  origi- 
nating at  competitive  points,  not  found  unreasonable  under  section  1 
of  the  act  to  regulate  commerce  but  unreasonable  under  section  10  of 
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the  federal  control  act.     Portsmouth  Asso.  of  Commerce  v.  S.  A.  L.  Ry. 
Co.,  377  (391). 
Carriers  under  federal  control  must  be  treated  as  a  single  line.    Id.  (387). 
Present  intrastate  rate,  initiated  by  the  Director  General,  on  coal  from 
Nelsonville,  Ohio,  a  point  in  the  Hocking  field,  to  Aultman,  Ohio,  found 
unreasonable  to  extent  it  exceeded  rates  from  the  Hocking  field  to  points 
on   the  Erie   R.   R.   east  of  Akron,   Ohio,   to   and   including  Ravenna. 
National  Fi reproofing  Co.  v.  Director  General,  485. 
State  rates  in  effect  prior  to  June  25,  1918,  not  initiated  by  the  President 
within  the  meaning  of  the  federal  control  act,  and  Commission  is  with- 
out jurisdiction  to  consider  them.     New  York  Commission  of  Highways 
V.  Director  General,  619  (620). 
Carriers  under  federal  control  authorized  by  Railroad  Administration  to 
apply  rates  on  crushed  stone,  sand,  and  gravel  during  period  May  1 
to  Dec.  31,  1919,  when  for  use  in  road  building  and  maintenance,  and 
when  consigned  to,  and  freight  charges  paid  by,  a  state  government,  10 
cents  less  than  regularly  published  rates,  but  with  a  minimum  charge 
of  40  cents  per  net  ton.    The  Commission  has  no  authority  to  require 
carriers  to  observe  such  rates.     Id.  (624). 

FERRY  CAR  SERVICE.     See  Trap  Cab  Service. 

FINDING  OF  COMMISSION.     See  Order  of  Commission. 

FIXING  RATES. 

If  a  carrier,  due  to  some  compelling  force,  establishes  a  lower  rate  than 
the  Commission  could  require  it  to  establish,  and  if  such  a  rate  en- 
gendered discrimination,  the  Commission's  power  to  require  the  dis- 
crimination removed  operates  Irrespective  of  Its  lack  of  power  to  fix 
the  rate.    Western  Pacific  R.  R.  Co.  v.  S.  P.  Co.,  71  (74). 

FREE  TIME.    See  Demurrage. 

GENERAL  ORDER  No.  28.    See  Federal  (Control  Act. 

GOVERNMENT  RATES. 

Carriers  under  federal  control  authorized  by  Railroad  Administration  to 
apply  rates  on  crushed  stone,  sand,  and  gravel  duriijg  period  May  1  to 
Dec.  31,  1919,  when  for  use  In  road  building  and  maintenance,  and  when 
consigned  to,  and  freight  charges  paid  by,  a  State  government,  10  cents 
less  than  regularly  published  rates,  but  with  a  minimum  charge  of  40 
cents  per  net  ton.  The  Commission  has  no  authority  to  require  carriers 
to  observe  Such  rates.  New  York  Commission  of  Highways  v.  Director 
General,  619  (624). 

GROUP  RATES. 

Method  of  making  rates  upon  the  group  basis,  although  It  necessarily  in- 
volves inequalities  at  and  near  the  group  boundaries,  has  often  been 
upheld  by  the  Commission.  Sheboygan  Asso.  of  Commerce  v.  C.  &  N.  W. 
Ry.  Co.,  140  (144). 
Rate  on  staves  and  heading  from  Star  City,  Ark.,  located  on  the  Gould 
Southwestern  Ry.,  to  New  Orleans,  La.,  found  unreasonable  to  extent  it 
exceeded  or  may  exceed  the  group  rates  from  Gould  and  Furth,  Ark., 
to  New  Orleans.  Reparation  awarded.  Chop  v.  Director  General,  182. 
Rates  legally  applicable  on  mill  cinder  from  Cleveland,  Ohio,  to  Charlotte, 
N.  Y.,  a  point  In  the  Rochester  group,  found  unreasonable  to  extent  they 
exceeded  rates  In  effect  to  Dubois  and  Punxsutawney,  Pa.,  points  located 
In  the  Emporium  group,  as  same  rates  generally  apply  to  both  groups. 
Reparation  awarded.    McKinney  Steel  Co.  v,  N.  Y.  C.  R.  R.  Co.,  449. 
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Whether  or  not  rates  in  any  district  should  be  sn*onped  8o  as  to  equalize 
points  on  trunlc  lines  and  their  connections  in  that  district  is  essentially 
a  rate-making  matter  involving  exercise  of  judgment.  National  Tube  Co. 
17.  L.  T.  R.  R.  Co.,  469  (479). 

Practice  of  trunk  lines  in  placing  industries  in  a  given  district  upon  a 
rate  parity  whether  located  on  its  own  line,  a  connecting  trunk  line,  or 
on  a  common-carrier  industrial  line,  and  including  in  the  service  the 
placing  of  cars  at  convenient  points  for  loading  or  unloading,  has  been 
approved  by  the  Commission,  and  their  equal  application  required. 
Id.  (479). 
ILLINOIS  CLASSIFICATION. 

Investigation  of,  290. 

Is  common  to  tlie  three  great  classification  territories,  official,  western,  and 
southern,  which  makes  it  the  center  of  conflicting  territorial  rate  adjust- 
ments.   Id.  (295). 

Basis  used  by  Illinois  commission  in  fixing  ratings  in.    Id.  (298). 

Recommended  that  corresponding  portions  of  consolidated  classification, 
subject  to  modifications  indicated  in  Consolidated  ClasHflcation  Case, 
54  I.  C.  C,  1,  be  substituted  for  rules,  descriptions,  packing  ^ecifica- 
tions,  and  minimum  and  estimated  weights  of  the  Illinois  classification. 
Id.  (302). 

Recommended  that  scale  of  class  rates  under  Illinois  classification  be  can- 
celed and  that  Disque  scale,  governed  by  official  classification,  and  class 
rates  governed  by  western  classification,  be  substituted,  therefor,  between 
points  herein  set  forth.    Id.  (302). 
IMPORT  RATES. 

On  nitrate  of  soda  to  Holmes  and  Joplin,  Mo.,  were  the  same.  Subsequently 
the  rate  to  Joplin  reduced  but  not  to  Holmes.  Held:  Rate  to  Holmes  not 
shown  unreasonable  but  found  unduly  prejudicial  to  extent  It  exceeds  the 
rate  to  points  within  the  Joplin  group.  Reimration  denied.  Elxcelsior 
Powder  Mfg.  Co.  v.  Director  (]|eneral,  725. 
INBOUND  AND  OUTBOUND. 

Contention   th*at  in-and-out   shipments  are  wholly   unrelated  is   not  con- 
sistent with  an  appeal  to  the  Commission's  jurisdiction  over  the  inbound 
factor,  or  complainant's   right   to   use   the   reshlpping   rate  outbound. 
Peoria  Board  of  Trade  v.  A.,  T.  &  S.  F.  Ry.  Co.,  42  (49). 
INDIRECJT  LINES.    See  Circuitous  Routes. 
INB'ORMAL  COMPLAINT.    See  LmriATioN  of  Action. 
INSURANCE.    See  Mabine  Insubance. 
INTERCHANGE  OF  TRAFFIC. 

Lake  Terminal's  estimates  for  year  1918  representing  share  of  railway 
operating  expenses  and  taxes  attributable  to  each  ton  of  interchange 
freight,  and  the  proportionate  charge  on  interchange  traffic  necessary  to 
yield  a  return  of  6  per  cent  upon  that  portion  of  the  value  of  the  property 
allocated  to  such  traffic.  National  Tube  Co.  v.  L.  T.  R.  R.  Co.,  469 
(482-484). 
INTERCORPORATE  RELATIONSHIPS. 

Competition  between  the  rail  carriers  serving  Nashville,  Tenn.,  found  not 
to  be  of  such  a  nature  as  to  affect  the  measure  of  the  rates  to  that 
point,  as  the  record  in  Financial  Relationa,  etc.,  L.  d  N,  R.  R,  Co,,  33  I- 
C.  C,  1G8,  clearly  establlslKHl  that  the  purpose  of  control  of  the  N.,  CI 
&  St.  L.  through  stock  ownership  by  the  L.  &  N.,  was  primarily  to 
restrict  competition  and  maintain  rates.  Murfreesboro  Board  of  Trade  t* 
L.  &  N.  R.  R.  Co.,  (J48  (652). 
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INTEREST. 

Neither  costs  nor- interest  paid  by  complainants,  incidental  to  unsuccessful 
litigation  in  the  courts,  of  which  the  unreasonable  freight  charges  were 
not  the  proximate  cause,  can  be  included  in  an  award  of  reparation. 
But  allowance  of  interest  was  the  equivalent  of  payment  of  claims  in 
suit  when  due  and  payable,  or  of  the  judgments  when  entered,  and  fixes 
the  date  as  of  which  interest  on  the  unreasonable  charges  is  allowable. 
Portland  Cattle  Loan  Co.  v.  Director  General,  597  (600). 

INTERMEDIATE  CARRIER.    See  also  Belt  Line. 

On  a  shipment  consigned  without  intermediate  routing  carriers  seasonably 
advised  as  to  delivery.  Intermediate  carrier  withheld  shipments  from 
delivering  line  at  a  point  intermediate  to  delivering  point  where  demur- 
rage accrued.  Held:  Demurrage  unlawful,  as  carriers  contracted  to 
make  delivery  specified  in  the  bill  of  lading.  Reparation  awarded. 
Butterfield  Co.  v.  N.  O.  &  N.  E.  R.  R.  Co.,  741. 

INTERMEDIATE  POINTS. 

Rate  to  Little  Rock,  Ark.,  higher  than  to  Memphis,  Tenn.,  in  contraven- 
tion of  the  fourth  section.  Memphis  rate  published  subject  to  rule  77 
of  Tariff  Circular  18-A  as  to  intermediate  points  of  origin,  but  not  as 
to  intermediate  destinations.  Held:  If  carriers  had  extended  rule  77 
to  cover  intermediate  destinations,  reparation  would  have  followed. 
Roxana  Petroleum  Co.  of  Okla.  v.  Director  General,  607  (608). 

INTRASTATE  RATES.    See  State  and  Interstate  ;  State  Rates. 

INVESTIGATION. 

Illinois  classification,  290. 
Memphis-Southwestern,  515. 

ISSUE. 

Contention  that  the  fourth  section  was  violated  due  to  maintenance  of  a 
lower  combination  rate  via  a  route  other  than  route  of  movement. 
Held:  A«  none  of  the  shipments  moved  over  the  lower  rated  route  any 
fourth  section  departure  with  respect  thereto  is  beyond  the  issues  of  the 
case.  Beaumont  Chamber  of  Commerce  v.  Director  General,  110  (111). 
Too  limited  to  permit  entry  of  order  prescribing  specific  class  rates  on 
printing,  book,  and  wrapping  paper  for  application  from  and  to  ix)lnts 
in  eastern  trunk  line  territory  and  between  points  in  this  territory  and 
New  England.  Consideration  of  such  rates  should  await  submission  by 
carriers  of  revised  scale  of  class  rates  for  use  from  and  to  these  points 
or  filing  of  appropriate  complaints.  Michigan  Paper  Mills  Traffic  Asso. 
V.  N.  Y.  C.  R.  R.  Co.,  679  (682). 

JOBBERS'  RATES. 

Class  rates  from  St.  Louis,  Mo.,  to  jobbing  points  In  southern  Arkansas 
found  unreasonable  and  unduly  prejudicial  to  said  points  of  Pine  Bluff 
and  Little  Rock,  Ark.,  to  extent  they  exceed  the  corresponding  rates  to 
Pine  Bluff  and  Little  Rock  for  like  distances.  Memphis-Southwestern 
Investigation,  515  (551,  575). 

JOINT  RATES. 

A  railway,  as  a  shipper  over  the  lines  of  other  carriers,  is  lawfully  entitled 
to  take  advantage  of  joint  rates  applying  to  points  on  its  own  line,  pro- 
viding its  shipments  are  consigned  to  such  points  and  are.  In  good  faith, 
sent  to  such  billed  destinations.  Mississippi  River  &  Bonne  Terre  Ry.  v. 
Director  General,  674  (677). 
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*•  JUNCTION." 

The  question  whether  the  word  "  junction  "  as  used  in  order  in  the  Tap 
lAnc  Case,  31  I.  C.  C,  490,  relates  to  the  i>oint  of  connection  between 
two  main  lines  or  the  iK)int  of  actual  placement  of  cars  interchanged, 
beiiiff  under  consideration,  Held:  That  the  junction  within  the  meaning 
of  that  order  is  the  point  or  locality  where  the  two  main  lines  meet  and 
coiHiect.  New  Orleans,  Natalbany  &  Natchez  liy.  Co.  v.  I.  C.  11.  R.  Co.,  113. 
JUNCTION  POINT  RATt:S. 

Hate  on  yellow-pine  lumber  from  Lenwil,  La.,  to  Ash  Grove,  Kana,  located 
on  the  Salina  Northern  Railroad,  exceeded  the  junction  point  rate  sub- 
sequently made  applicable  to  Ash  Grove.  Reparation  awarded.  Dietz 
Lumber  Co.  v.  Director  General,  21. 

Rate  on  ytaves  and  heading  from  Star  City,  Ark.,  located  on  the  Gould 
Southwestern  Ry.,  to  New  Orleans,  La.,  exceeded  the  rate  on  like  traffic 
from  Gould,  Ark.,  the  junction  point.     Reparation  awarded.     Chop  v. 
Director  General,  182. 
JUNK. 

On  old  thrashing  engines,  billed  as  scrap  iron,  rate  on  second-hand  ma- 
chinery assessed.  Held:  Tariff  description  of  scrap  iron,  which  applies 
"  only  on  scrai)S  or  i^ieces  of  iron  or  steel  of  value  for  reraelting  purposes 
only,"  found  not  applicable  to  shipments  here  involved.  Fargo  Iron  & 
Metal  Co.  v,  N.  P.  Ry.  Co.,  65. 

Charges  legally  applicable  on  rags  and  scrap  rubber  from  Denver,  Colo., 
to  Chicago,  111.,  and  on  junk  and  scrap  metals,  including  scrap  copper, 
brass,  and  aluminum  from  Denver,  Colo.,  and  Cheyenne,  Wyo.,  to  Chi- 
cago, 111.,  and  from  I^veland,  Colo.,  to  St.  Louis,  Mo.,  in  mixed  carloads, 
found  unreasonable  to  extent  they  exceeded  rates  prescribed  in  Riidinsky 
Case,  Unrep.,  2174.  Reparation  awarded.  Radinsky  v,  C,  B.  &  Q.  R.  R. 
Co.,  199. 

Rates  on  scrap  copper,  brass,  rags,  and  junk,  in  mixed  carloads,  from 
Trinidad,  Pueblo,  and  Denver,  Colo.,  to  Chicago,  111.,  found  unreasonable 
to  extent  they  exceeded  rates  prescribed  in  Radinsky  Case,  55  I.  C.  C, 
199.    Reparation  awarded.    Radinsky  v.  C.  &  N.  W.  Ry.  Co.,  203. 
JURISDICTION. 

Following  Zelniekcr  Supply  Co.,  53  I.  C.  C,  308,  the  Commission  is  without 
power  to  order  refund  of  war  taxes  and  may  not  properly  include  in  an 
award  of  reparation  the  amount  so  paid.  Orange  Rice  Milling  Co.  v. 
Director  General,  19  (20)  ;  Reynolds  Tobacco  Co.  v.  P.  R.  R.  Co.,  33 
(34)  ;  Gross  v.  Director  General,  37  (38)  ;  Marfield  Grain  Co.  r. 
Dirwtor  General,  39  (41)  ;  National  Shipbuilding  Co.  of  Texas  v.  K.  C. 
S.  Ry.  Co.,  104  (105-106)  ;  Brock  Candy  Co.  v.  A.  G.  S.  R.  B.  Co.,  107 
(109)  ;  Beaumont  Chamber  of  Commerce  v.  Director  General,  110  (112) ; 
Zelnlcker  Supply  Go.  v.  Director  General,  135  (136) ;  Du  Pont  de 
Nemours  &  Co.  v.  Director  General,  151  (153)  ;  Acme  CJement  Plaster 
Co.  V.  Director  General,  179  (182)  ;  Gosllne  &  Co.  v.  Director  General, 
220  (224)  ;  Southern  Lumber  &  Mfg.  Co.  v.  C.  of  G.  Ry.  Co.,  225  (227) ; 
Fort  Smith  Commission  Co.  v.  Director  General  234  (235) ;  Ruddock 
Orleans  Cypress  Co.  v.  Director  General,  236  (238)  ;  Piqua  Milling  Co.  v. 
E.  R.  R.  Co.,  239  (242)  ;  National  Refining  0>.  v.  Director  General,  341 
(342)  ;  Aetna  Explosives  Co.  i\  Director  General,  350  (352) ;  Chevrolet 
Motor  Co.  of  Texas  v.  Director  General,  601  (604)  ;  Roxana  Petroleum 
Co.  of  Okla.  V.  Director  General,  607  (610)  ;  Ilechtman  v.  Director  Gen- 
eral,  672    (674) ;    Mississippi   River  &   Bonne   Terre   Ry.   v.  Director 
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General,  674  (678)  ;  Frame  &  Co.  v.  Director  General,  721  (723)  ;  Ben- 
nett Grain  Co.  v.  Director  General.  744  (746)  ;  Lowry  Lumber  (3o.  v. 
Director  General,  751  (752)  ;  Sunland  Oil  Co.  v.  Director  General, 
753   (754). 

Contention  that  power  of  the  Commission  in  prescribing  divisions  of  joint 
rates  is  limited  by  the  terms  of  inection  15  to  cases  in  which  such  joint 
rates  were  prescribed  by  the  Commission,  not  sustained.  Western 
Pacific  R.  R.  Co.  v.  S.  P.  Co.,  71  (73). 

If  a  carrier,  due  to  some  compelling  force,  establishes  a  lower  rate  than 
the  Commission  could  require  it  to  establish,  and  if  such  a  rate 
engendered  discrimination,  the  Commission's  power  to  require  the  dis- 
crimination removed  operates  irrespective  of  its  lack  of  power  to  fix 
the  rate.    Id.  (74). 

Port  to  port  rates  filed  prior  to  those  filed  by  Director  General  not  sub- 
ject to  the  Commission's  jurisdiction.  New  Bedford  Board  of  Com- 
merce i\  Director  General,  274  (275). 

The  Commission's  jurisdiction  over  intrastate  rates,  initiated  by  the 
Director  General,  attaches  only  to  those  in  effect  on  and  after  June 
25,  1918.  Solvay  Process  Co.  r.  D.,  L.  &  W.  R.  R.  Co.,  280  (281)  ;  Swift 
&  Co.  V.  Director  General,  324  (325-326)  ;  Boldt  Paper  Mills  r.  Director 
General,  331;  National  Fireproofing  Co.  v.  Director  General,  485. 

Collection  of  charges  not  enforceable  through  this  Commission.  Held 
Bros.  r.  E.  P.  &  N.  E.  R.  R.  Co.,  416  (420). 

Following  Bills  of  Lading,  52  I.  C.  C,  671,  the  Commission  entertains  no 
doubt  of  its  jurisdiction  to  construe  and  pass  upon  the  reasonableness  of 
blll-of-ladlng  provisions  with  respect  to  loss  and  damage  claims.  Decker 
&  Sons  V.  Director  General,  453  (455). 

Not  the  function  of  the  Commission  to  equalize  disadvantages  in  location. 
Memphis-Southwestern  Investigation,  515    (548). 

Carriers  under  federal  control  authorized  by  Railroad  Administration  to 
apply  rates  on  crushed  stone,  sand,  and  gravel  during  period  May  1  to 
December  31,  1919,  when  for  use  in  road  building -and  maintenance,  and 
when  consigned  to,  and  freight  charges  paid  by,  a  state  government,  10 
cents  less  than  regularly  published  rates,  but  with  a  minimum  charge 
of  40  cents  per  net  ton.  The  Commission  has  no  authority  to  require 
carriers  to  observe  such  rates.  New  York  Commission  of  Highways  v. 
Director  General,  619  (624). 

State  rates  In  effect  prior  to  June  25,  1918,  not  Initiated  by  the  President 
w^lthin  the  meaning  of  the  federal  control  act,  and  Commission  is  with- 
out jurisdiction  to  consider  them.    Id.  (620). 

Jurisdiction  of  Commission  to  order  express  refrigerator  service,  questioned 
following  R.  R.  ConVrs  of  Florida,  44  I.  C.  C,  645,  In  which  It  was  held 
that  the  Commission  is  without  authority  to  require  carriers  to  acquire 
refrigerator  cars  for  use  In  express  service.  (Complainants,  however, 
asked  only  that  defendant  haul  express  refrigerator  cars  furnished  by 
shipper  and  case  cited  held  not  controlling  here.  Campbell  v.  Southern 
Exp.  Co.,  633  (635-636). 
••  JUST  AND  REASONABLE." 

The  words,  as  used  in  the  federal  control  act,  have  substantially  the  same 
meaning  as  in  the  act  to  regulate  commerce,  from  which  they  are  drawn. 
Solvay  Process  Co.  v,  D.,  L.  &  W.  R.  R.  Co.,  280  (288-289). 
KNOCKED  DOWN.    See  Set  Up  and  Knocked  Down. 
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LAKE  TERMINAL  RAILROAD  COMPANY 

History  of.  National  Tube  Co.  v.  L.  T.  R..R.  Co., 469  (471). 

Found  to  be  a  common  carrier  subject  to  the  provisions  of  the  act.     Id. 
(476). 
LEGAL  RATES.    See  also  Conflicting  Rates  ;  Overcharges. 

The  law  requires  that  the  tariff  shall  name  just  and  reasonable  rates  and 
charges  which  shall  be  collected  by  the  carrier,  but  does  not  specify  which 
of  the  parties  to  the  transportation  shall  pay  them.  Chicago  Warehouse 
&  Terminal  Co.  Terminal  Charges,  363  (371). 

Rates  legally  applicable  on  fresh-salteil  meats  from  Mason  City,  Iowa,  to 
Chicago,  111.,  St.  Louis,  Mo.,  Cudahy,  Wis.,  and  Dallas,  Tex.,  prior  to 
November  3-,  1016,  found  to  have  been  those  applicable  to  fresh  meats. 
Decker  &  Sons  v.  Director  General,  433. 

The  application  of  a  small  quantity  of  salt  to  fresh  meat  does  not  change 
Its  character  as  such,  and  where  there  Is  no  specific  rate  on  fresh-salted 
meat  the  rate  legally  applicable  Is  the  rate  on  fresh  meat    Id.  (439). 
LESS-THAN-CARLOAD.     See  also  Carload-and-Less-Than-Carload. 

Rates  on  Iron  and  steel  articles  to  Montgomery,  Ala.,  frojn  Louisville,  Ky., 
Cincinnati,  Ohio,  and  EvansvlUe,  Ind..  and  St.  Louis,  Mo.,  East  St. 
Louis  and  Belleville  111.,  and  points  based  thereon  found  unduly  preju- 
dicial to  Montgomery  to  extent  they  exceed  rates  to  Catoma,  Ala.  Mont- 
gomery Chamber  of  Commerce  v.  Director  General,  688. 
LIABILITY  OF  CARRIER.  See  Loss  and  Damage. 
LIKE  KINDS  OF  TRAFFIC.    See  also  Comparative  Rates. 

Canned  niUk  and  other  canned  goods  are  shipped  under  the  same  general 
conditions  of  transportation  and  their  w^elghts  and  values  are  not 
greatly  different  and  while  by  reason  of  analogy  are  generally  given 
the  same  rates,  are  nevertheless  distinct  commodities,  not  competing 
with  each  other.  Carnation  Milk  Products  Co.  v.  Director  General,  665 
(667,  668). 

When  the  rate  compared  Is  clearly  shown  to  be  less  than  that  which  the 
carrier  could  reasonably  be  required  to  publish,  the  Commission  can  not 
use  that  subnormal  rate  as  a  measure  of  the  reasonableness  of  the  rates 
on  commodities,  although  they  possess  similar  transportation  character- 
istics.   Id.  (668). 

It  does  not  follow  from  the  fact  that  because  the  rate  on  a  commodity  is 
reduced  due  to  competitive  conditions,  that  the  carrier  is  compelled 
simultaneously  to  place  similar  commodities,  not  competitive,  upon  the 
same  basis,  or  that  a  violation  of  the  act  necessarily  results  from  the 
the  failure  so  to  do.  Id.  (668). 
LIMITATION  OF  ACTION. 

Claims  filed  by  complainant  for  purpose  of  tolling  the  statute  of  limita- 
tions and  like  action  taken  by  defendant  who  never  filed  special  docket 
application.  Complainant  advised  that  application  would  be  filed  and 
have  prompt  consideration.  Held:  As  complainant  lulled  into  belief  that 
its  rights  were  protected  finding  in  49  I.  C.  C,  586,  in  which  claims  held 
abandoned,  reversed  herein.  Rockford  Paper  Box  Board  Co.  v,  C,  M.  & 
St.  P.  Ry.  Co.,  262. 

Bill  of  lading  provisions  with  respect  to  filing  of  claims  or  institution  of 
suits  on  account  of  loss,  damage,  or  delay  found  not  to  prohibit  pay- 
ment of  meritorious  claims,  seasonably  filed  with  the  carrier,  after  the 
two  year  and  one  day  period  has  elapsed ;  but  Ui  that  they  do  not  accord 
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the   shipper  the  right  to  a   reasonable  period  after  declination   of  a 
claim  within  which  to  institute  suit,  where  carrier  fails  to  promptly 
adjust  claims,  found   unreasonable,  discriminatory,  and  unduly  preju- 
dicial.   Reasonable  provision  prescribed.    Decker  &  Sons  v.  Director  Gen- 
eral, 453. 
Contention  that  section  10  of  the  uniform  bill  of  lading  permits  a  waiver 
of  any  of  the  terms  or  conditions  of  the  bill  of  lading  and  that  carriers 
have  waived  the  two  year  and  one  day  period  by  having  paid  certain 
claims  after  more  than  two  years  and  one  day  had  elapsed,  although 
suit  had  not  been  instituted,  not  sustained.    Id.  (457). 
While  limitations  in  bills  of  lading  must  be  strictly  adhered  to  and  may 
rot  lawfully  be  waived,  the  provisions  of  the  Cummins  amendment  do 
not  evidence  any  intent  on  the  part  of  Congress  to  erect  a  statute  of 
limitations  barring  the  payment  of  seasonably  filed  claims  after  any 
given  period.    Id.  (458). 
Defendants   may   reasonably   and  properly   provide  that   the  period  pre- 
scribed within  which  suit  shall  be  instituted  after  the  declination  of  a 
claim  shall  date  from  the  definite  declination  in  writing  of  the  claim. 
Id.  (460). 
Where  a  shipper  has  complied  with  the  carrier's  requirements  with  respect 
to  duly  filing  a  claim  he  is  entitled  to  a  reasonable  period  after  the 
declination  of  the  claim  within  which  to  institute  suit  if  he  so  desires. 
Id.  (460). 
No  ruling  ever  made  by  the  Commission  prohibiting  carriers  from  paying 
claims  seasonably  filed,  on  the  ground  that  shipper  permitted  two  years 
and  one  day  to  elapse  without  instituting  suit.    Id.  (461). 
Insufficient  charges  assessed  on  certain  shipments  at  time  of  delivery.    Car- 
rier later  obtained  judgments  for  undercharges.     Complainants  paid  the 
respective  judgments,  with  Interests  and  costs,  and  filed  complaint  within 
two-year  statutory  period  thereafter.    Held:  Complaint  not  barred.    Port- 
land Cattle  JA)nn  Co.  v.  Director  General,  597  (598). 
As  full  tariff  rates  must  be  collected,  charges  can  not  be  considered  paid 
until  fully  paid,  and  cause  of  action  does  not  accrue  until  full  payment 
is  made.    Id.  (598). 
LINE  HAUL. 

Carriers  frequently  take  advantage  of  their  strategical  position  and  de- 
mand divisions  which  fairly  compensate  them  for  surrendering  a  part  of 
their  line  haul,  but  a  carrier  with  such  an  advantage  may  not  lawfully 
accept  from  one  of  its  connections  a  division  which  permits  that  com- 
petitor to  share  on  fair  and  compensatory  terms  and  demand  from  an- 
other connection  a  division  so  high  as  to  make  It  impossible  for  it  to 
share  therein  on  a  compensatory  basis.  Western  Pacific  R.  R.  Co.  v,  S. 
P.  Co.,  71  (81). 
LOADING. 

In  General: 

Cost  of  loading  one  shipment  is  of  little  value  in  determining  the  rea- 
sonable charges  to  be  levied  on  traffic  in  general.  Roberts  &  Schae- 
fer  Co.  V.  Director  General,  277  (278). 
The  principle  that  the  rate  per  100  pounds  should  be  lower  on  the  com- 
modity which  loads  more  heavily  than  on  another  like  commodity 
loading  more  lightly  but  otherwise  transported  under  substantially 
similar  circumstances  and  conditions  is  sound.  Decker  &  Sons  v. 
Director  General,  433  (438). 
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Machinery:  On  machinery  and  parts,  I.  c.  1.,  shipment  loaded  by  initial 
carrier  but  unloadeil  by  consipnee.  Held:  Absence  of  a  rule  providing  for 
application  of  the  1.  c.  1.  rate,  plus  a  charge  for  loading,  under  whicli  lower 
charges  would  result,  not  shown  unreasonable  or  unduly  prejudiciaL 
Roberts  &  Schaefer  Co.  v.  Director  General,  277. 
Poles  and  Piling :  Method  of  loading  on  single  cars,  and  when  two  or  more 
cars  required,  described.  National  Pole  CJo.  v.  A.,  T.  &  S.  F.  Ry.Co.,  025 
(626-627). 
LOADING  AND  UNLOADING. 

On  scrap  iron  arriving  at  Conshohocken,  Pa.,  there  partially  unloaded, 
and  reshipi>ed  at  reduced  weights  to  Coatesville,  Pa.,  combination  rates 
assessed.  Held:  Shipments  not  entitlefi  to  Joint  through  rates,  as  one 
of  the  conditions  precedent  to  a  reconsignment  privilege  is  that  contents 
of  car  should  remain  unchanged.  Kaufman  &  ^ons  Ck>.  v.  C.  R.  R.  Co. 
of  N.  J.,  268  (270). 
LOCATION, 

Carriers  frequently  take  advantage  of  their  strategical  position  and  de- 
mand divisions  which  fairly  compensate  them  for  surrendering  a  part 
of  their  line  haul,  but  a  carrier  with  such  an  advantage  may  not  law- 
fully accept  from  one  of  its  connections  a  division  which  permits  that 
competitor  to  share  on  fair  and  compensatory  terms  and  demand  from 
another  connection  a  division  so  high  as  to  make  It  Impossible  for  it 
to  share  therein  on  a  compensatory  basis.    Western  Pacific  R.  R.  Co.  v, 
S.  P.  Ck).,  71  (81). 
Export  rates  on  Iron  and  steel  articles  from  Chicago,  IlL,  to  Pacific  coast 
ports  not  found  unreasonable  or  unduly  prejudicial  to  Chicago  of  Pitts- 
burgh, Pa.,  as  Pittsburgh,  due  to  its  location  nearer  the  Atlantic  sea- 
board, would  still  have  the  benefit  of  the  route  through  Atlantic  ports 
at  lower  rates.    Inland  Steel  Co.  v.  Director  General,  462. 
Not  the  function  of  the  Commission  to  equalize  disadvantages  in  location. 
Memphis-Southwestern  Investigation,  515  (548). 
LONG  AND  SHORT  HAUL.    See  also  Intermediate  Point  ;  Section  4. 
In  General : 

A  departure  from  the  provisions  of  the  fourth  section  of  the  act,  pro- 
tected by  appropriate  application,  does  not  of  Itself  aff6rd  a  tmsis 
for  an  award  of  damages.  Schlltz  Brewing  Co.  v.  Director  General, 
610  (611). 
Contention  that  the  maintenance  of  higher  rates  from  intermediate 
than  from  farther  distant  points  were  unlawful  at  the  time  of 
passage  of  the  amended  fourth  section  and  could  not  be  inrotected  by 
applications  filed  with  the  Commission,  not  sustained,  as  the  higher 
rates  were  the  lawful  rates  notwithstanding  the  fkct  that  through 
inadvertence  lower  rates  were  maintained  from  the  farther  distant 
points.  Park  v.  L.  &  N.  R.  R.  Co.,  703  (705). 
Where  a  departure  from  the  long-and-short-haul  provisions  of  the  act 
exists,  whether  the  higher  rate  from  the  intermediate  point  is  pro- 
tected by  an  application  filed  with  the  Commission  or  not,  to  support 
an  award  of  reparation  complalnanf  must  show  that  the  higher  rate 
charged  from  the  intermediate  point  and  paid  and  borne  by  com- 
plainant was  unreasonable  or  that  it  was  damaged  as  a  result  of  a 
violation  of  section  8.    Id.  (705), 
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In  General— €k>ntinued. 

Same  minimum  but  lower  rate  applied  from  a  fiarther  distant  point 
thereby  creating  a  departure  from  tiie  fourth  section  which  defend- 
ant apparently  removed  by  reducing  the  rate  and  increasing  the 
minimum  from  the  intermediate  point.  Departure,  however,  still 
exists  when  the  minima  are  considered  In  connection  with  the  rates 
and  no  Justification  therefor  shown.  Kardmier  Iron  &  Metal  Ck>.  v. 
Director  General,  7B0  (781). 
Localities : 

Albuquerque,  N.  Mez.,  and  Holbrook  and  Prescott,  Ariz. :  Combination 
rates,  legally  applicable,  on  matches  from  Chico,  Calif.,  to,  exceeded 
rate  to  Alameda,  N.  Mex.,  a  farther  distant  point  Diamond  liatch 
Co.  17.  Director  General,  431  (4S2). 

Arkansas  points:  Class  D  rate  on  scrap  iron  from  points  in  south- 
eastern Arkansas  to  Kansas  City,  Mo.,  exceeded  lower  conmiodlty 
rate  from  Tallulah,  La.,  a  farther  distant  point,  to  same  destination. 
Sonken-Galamba  Iron  ft  Metal  Co.  v.  Director  General,  889  (840). 

Central  and  Elvine,  Mo. :  Rate  on  high  explosives  from  Fayville,  IlL, 
to  Flat  River,  Mo.,  exceeding  rate  to  Coitral  and  Blvine,  Mo., 
farther  distant  points,  found  unlawful.  Aetna  Explosives  Co.  v. 
Director  General,  350  (351). 

Central  freight  association  territory:  Ai^lications  for  authority  to 
continue  rates  on  lumber  from  the  Virginia  cities  to  points  in,  lower 
than  from  and  to  intermediate  points  denied  via  all  lines  as  to  points 
of  origin,  and  via  direct  lines  as  to  points  of  destination,  but  granted 
with  qualifications,  as  to  intermediate  destinations  readied  by  in- 
direct lines.    Ckirrett  Lumber  Co.  v.  C.  &  O.  Ry.  Co.,  087  (048). 

Coffey ville,  Kans. :  Rate  on  petroleum  and  its  products  from,  to  Little 
Rock,  Ark.,  exceeded  rate  from  Ponca  City,  Okla.,  but  was  not  in 
excess  of  rate  prescribed  in  MercJumtt  Freight  Bureau,  21  I.  C.  C, 
573.  Held:  Rate  not  shown  unreasonable  and  as  no  proof  of  dam- 
age resulting  from  alleged  undue  prejudice  or  from  lower  rate  in 
effect  from  Ponca  CJity,  reparation  denied.  National  Refining  Co.  p. 
M.  P.  R.  R.  Co.,  35. 

Columbia,  Apen  Hill,  and  Pulaski,  Tenn. :  Authority  to  continue  rates 
on  shelled  com  from,  to  New  Orleans,  La.,  highw  tlian  from  Mt 
Pleasant,  Tenn.,  and  other  farther  distant  points,  denied.  Park  «. 
L.  &  N.  R.  R.  Co.,  708  (707). 

De  Ridder,  La. :  Defendants  not  desiring  relief  for  the  future,  order  of 
Commission  granting  authority  to  establish  rates  on  evaporated 
skimmed  milk  containing  vegetable  f^t,  from  Oconomowoc  and  Jef- 
ferson, Wis.,  to  Lake  Charles,  La.,  which  are  lower  than  on  like 
traflic  to  De  Ridder,  La.,  and  other  intermediate  points,  vacated. 
Hebe  Co.  v.  Director  General,  214  (217). 

Dixon,  111.:  Rate  on  beer  from  Milwaukee,  Wis.,  to,  hii^r  than  to 
La  Salle,  111.,  a  farther  distant  point,  protected  by  application,  found 
not  unreasonable  or  otherwise  unlawful.  Schlitz  Brewing  Co.  v. 
Director  General,  610? 

Kansas  City,  Mo. :  Authority  to  continue  rates  on  dressed  beef  or  fresh 
meats,  in  straight  or  mixed  carloads,  from  Omaha,  Nebr.,  to  Okla- 
homa City,  Okla.,  lower  than  on  like  traffic  from  Kansas  City  and 
from  or  to  other  intermediate  points,  denied.  Sulzberger  &  Sons  Co. 
17.  C,  R.  I.  &  P.  Ry.  Co.,  891  (696). 


838  INDEX  DIGEST. 

LONG  AND  SHORT  HAUL— Continued. 
Local  ities — Contin  ued . 

Little  Rock,  Ark.:  Authority  to  continue  rates  on  knitting-factory 
products,  in  any  quantity,  from  points  in  Tennessee,  Georgia,  and 
Alabama,  to,  and  other  points  in  Arkansas,  lower  than  rates  to  in- 
termediate points,  denied.  Merchants  Freight  Bureau  of  Little  Rock, 
Ark.  V.  A.  C.  L.  R.  R.  Co.,  119   (121). 

Little  Rock,  Ark. :  Rate  on  gasoline  in  tank-car  loads  from  Gushing, 
Okla.,  to,  higher  than  to  Memphis,  Tenn.,  a  farther  distant  point,  not 
protected  by  appropriate  application,  found  unlawful.  Roxana  Petro- 
leum Co.  of  Oklahoma  v.  Director  General,  G07  (608). 

Lugolf,  S.  0. :  Rates  on  Portland  cement  from  Chapman,  Pa.,  to,  ex- 
ceeded rates  to  Columbia,  S.  C,  a  farther  distant  point.  Rate  to 
Lugoff  reduced  and  rate  to  Columbia  increased  to  same  basis,  re- 
moving fourth  section  departure.  Lehigh  Portland  Cement  Co.  v. 
Director  General,  615. 

Mississippi  River  points:  Applications  for  authority  to  continue  lower 
class  and  commodity  rates  to  and  from  competitive  points  along  the 
Mississippi  River,  St.  Louis,  Mo.,  and  south,  than  to  and  from  inter- 
mediate points,  denied.  Memphis-Southwestern  Investigation,  515 
(565,  576). 

Montgomery,  Ala.:  Authority  to  continue  rates  on  iron  and  steel  ar- 
ticles from  Louisville,  Ky.,  Cincinnati,  Ohio,  and  Evansvllle,  Ind.,  St. 
Louis,  Mo.,  East  St.  Louis  and  Belleville,  111.,  and  points  based 
thereon  to,  higher  than  to  Catoma,  Ala.,  and  other  more  distant 
points,  denied.  Montgomery  Chamber  of  Commerce  v.  Director  Gen- 
eral, 688  (690). 

Norfolk,  Va. :  First-class  rate  on  wet  nitrocellulose  from,  to  Carneys 
Point,  N.  J.,  exceeded  lower  commodity  rate  from  Hopewell,  Va.,  to 
which  Norfolk  is  intermediate  via  route  of  movement.  Du  Pont  de 
Nemours  &  CJo.  v.  Director  General,  247. 

Oklahoma  points:  Authority  to  continued  class  and  commodity  rates 
from  New  Orleans,  La.,  to  Wichita,  Arkansas  City,  and  Caldwell, 
Kans.,  lower  than  from  New  Orleans  to  Intermediate  Oklahoma 
points,  denied.    Memphis-Southwestern  Investigation,  515   (572). 

Okmulgee,  Okla.:  Rates  on  window  glass  from  Fredonla,  Kans.,  to 
Okmulgee,  increased,  and  to  Muskogee,  Okla.,  and  points  In  the  Dallas- 
Fort  Worth  group,  farther  distant  points,  decreased.  Departure  not 
protected  by  application  and  must  be  promptly  corrected.  Curtis, 
Booth  &  Bentley  Co.  v.  Director  General,  511  (512-513). 

Tennessee  points:  The  (lompetltlon  with  the  boat  lines  operating  on 
the  Cumberland,  Ohio,  and  Mississippi  rivers  encountered  by  de- 
fendants In  transporting  freight  to  Nashville,  Tenn.,  is  almost 
entirely  potential  and  not  of  such  a  character  as  to  control  or 
affect  materially  the  rail  rates,  or  Justify  lower  rates,  to  Nashville 
than  to  Intermediate  points.  Murfreesboro  Board  of  Trade  v.  L.  & 
N.  R.  R.  Co.,  648  (655). 

Texarkana,  Ark.-Tex. :  Authority  to  continue  to  charge  rates  on  scrap 
iron  or  steel  and  scrap  Iron  or  steel  borings  from  Texas  common 
points  to  Chicago,  111.,  lower  than  on  like  traffic  from  Texarkana, 
an  Intermediate  point,  denied.  Karchmer  Iron  &  Metal  Co.  v.  Direc- 
tor General,  730  (732). 
LONG  ARTICLES.    See  Two  Cabs. 
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LOSS  AND  DAMAGE.    See  also  Pilferage. 

Bill  of  lading  provisions  with  respect  to  filing  of  claims  or  Institution  of 
suits  on  account  of  loss,  damage,  or  delay  found  not  to  prohibit 
payment  of  meritorious  claims  seasonably  filed  with  the  carier,  after 
the  two  year  and  one  day  period  has  elapsed,  but  in  that  they  do  not 
accord  the  shipper  the  right  to  a  reasonable  period  after  declination 
of  a  claim  within  which  to  Institute  suit,  where  carrier  falls  to  promptly 
adjust  claims,  found  unreasonable,  discriminatory,  and  unduly  preju- 
dicial. Reasonable  provision  prescribed.  Decker  &  Sons  v.  Director 
General,  453. 

Following  Bills  of  Lading,  52  I.  C.  C,  671,  the  Commission  entertains  no 
doubt  of  its  jurisdiction  to  consti*ue  and  pass  upon  the  reasonableness  of 
bill  of  lading  provisions  with  respect  to  loss  and  damage  claims.  Id. 
(455). 

Contention  that  section  10  of  the  uniform  bill  of  lading  permits  a  waiver 
of  any  of  the  terms  or  conditions  of  the  bill  of  lading,  and  that  carriers 
have  waived  the  two  year  and  one  day  period  by  having  paid  certain 
claims  after  more  than  two  years  and  one  day  had  elapsed,  although 
suit  had  not  been  Instituted,  not  sustained.    Id.  (457). 

While  limitations  In  bills  of  lading  must  be  strictly  adhered  to  and  may 
not  lawfully  be  waived,  the  provisions  of  the  Cummins  amendment  do 
not  evidence  any  intent  on  the  part  of  Congress  to  erect  a  statute  of 
limitations  barring  the  payment  of  seasonably  filed  claims  after  any 
given  period.     Id.   (458). 

The  right  of  a  carrier  to  require  reasonable  notice  of  claims  against  it  is 
well  recognized.     Id.   (459-460). 

Where  a  shipper  has  complied  with  the  carrier's  requirements  with  respect 
to  duly  filing  a  claim,  he  is  entitled  to  a  reasonable  period  after  the 
declination  of  the  claim  within  which  to  Institute  suit  If  he  so  desires. 
Id.  (460). 

Defendants  may  reasonably  and  properly  provide  that  the  period  prescribed 
within  which  suit  shall  be  Instituted  after  the  declination  of  a  claim  shall 
date  from  the  definite  declination  in  writing  of  the  claim.    Id.  (460). 

No  ruling  ever  made  by  the  Commission  prohibiting  carriers  from  paying 
claims  seasonably  filed,  on  the  ground  that  shipper  permitted  two  years 
and  one  day  to  elapse  without  Instituting  suit.    Id.  (461). 
LOW-GRADE  COMMODITY. 

Niter  cake :  Sixth-class  rate  on,  from  Carney's  Point,  N.  J.,  to  Norfolk,  Va., 
found  unreasonable  as  compared  \^ith  lower  commodity  rates  on  niter 
cake  and  other  low-grade  commodities  between  other  points.  Reasonable 
rate  prescribed  and  reparation  awarded.  Du  Pont  de  Nemours  &  Co. 
V.  Director  General,  499. 
LOW^  RATES. 

If  a  carrier,  due  to  some  compelling  force,  establishes  a  lower  rate  than 
the  Commission  could  require  it  to  establish,  and  If  such  a  rate  engen- 
dered discrimination,  the  Commission's  power  to  require  the  discrim- 
ination removed  operates  irrespective  of  Its  lack  of  power  to  fix  the  rate. 
Western  Pacific  R.  R.  Co.  v.  S.  P.  Co.,  71  (74). 

Class  E  rates  on  hay  from -Minnesota  and  Wisconsin  points  to  stations  in 
Montana,  not  shown  to  have  been  unreasonable  as  compared  with  low 
rates  in  the  opposite  direction  established  because  of  emergency  in  short- 
age of  feed.    Maclutyre  v.  C,  St.  P.,  M.  &  O.  Ry.  Co./421. 
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MAIL. 

Shipper  notified  by  telephone  that  destination  specified  was  a  prepay  sta- 
tion and  that  charges  would  have  to  be  paid.  Shipment  held  pending 
settlement  of  charges  and  demurrage  accrued.  Shipper  contends  that 
check  was  sent  the  day  following  notice  that  charges  would  have  to  be 
prepaid.  Held:  Demurrage  legally  applicable,  and  the  mere  mailing  of 
the  check,  which  was  not  received,  did  not  satisfy  the  tariff  obligation  to 
prepay  charges.  Ruddock  Orleans  Cypress  CJo.  v.  Director  General, 
236  (238). 
MAILED  NOTICE.    See  also  Notice. 

Contention  that  mere  mailing  of  a  reconsignment  or  diversion  order,  with- 
out regard  to  its  delivery,  was  in  law  a  compliance  with  requirements  of 
governing  tariffs,  by  the  terms  of  which,  only  orders  "  received  *'  sufficed, 
not  sustained.    Wheeler  v.  Director  General,  149  (150). 
MANUFACTURED  ARTICLES. 

Differences  in  value  and  cubic  weights,  and  the  fact  that  sheet  metal  is 
the  ground  work  or  base  of  building  sheet-metal  work,  and  In  that  sense 
the  raw  material  and  the  latter  the  product.  Held:  Sheet-metal  work 
may  properly  be  accorded  a  higher  rating  than  sheet  metaL  Dahlstrom 
Metallic  Door  Co.  v.  E.  R.  R.  Co.,  402  (406-407). 
MAP. 

Sand-producing  points.  Owens  Bottle-Machine  Co.  v.  B.  &  O.  R.  R.  Co., 
122  (125). 

Norfolk  &  Portsmouth  Belt  Line  Railroad.  Portsmouth  Asso.  of  Commerce 
V.  S.  A.  L.  Ry.  Co.,  377  (383). 
MARINE  INSURANCE. 

In  original  report,  52  I.  C.  C,  439,  460,  carriers  required  to  make  effective 
rates  not  In  excess  of  the  aggregates  of  intermediate  rates  when  lower 
than  joint  through  rates  from  Atlantic  seaboard  territory  to  Colorado 
common  points  via  Galveston,  Tex.  Joint  rates  Include  insurance  against 
marine  risks,  but  ocean  factors  of  the  combination  rates  do  not.  Original 
report  modified  to  permit  an  Increase  in  combination  rates  by  cost  of 
insurance.  Public  Utilities  Commission  of  Colorado  v.  A.,  T.  &  S.  F. 
Ry.  Co.,  374. 
MARKETS. 

Memphis,   Tenn.,   is  the  largest   interior  cotton   market  In   the  country. 
Memphis-Southwestern  Investigation,  515  (546). 
MARKING  PACKAGES. 

On  cigarettes  in  fiber-board  boxes,  1.  c.  1.,  marked  with  abbrerlated  de- 
scriptions of  the  contents,  without  mention  of  cigarettes,  Held:  Marking 
iDsufiiclent  compliance  with  tariff  rule  and  double  first-clasB  rates  as- 
sessed and  classification  rule  applicable  thereto,  found  Justified.  Tobacco 
Products  Corp.  v.  Director  General,  69. 
MASTER  CAR  BUILDERS'  RULES. 

Have  been  controlling  In  the  prescription  of  the  minima  on  multiple  car- 
lot  shipments  of  long  poles  and  piling,  or  lumber  and  timber.    National 
Pole  Co.  V.  A.,  T.  &  S.  F.  Ry.  Co.,  625  (629). 
MEASURE  OP  RATE. 

The  test  of  reasonableness  must  be  applied  by  reference  to  and  upon  con- 
sideration of  all  the  pertinent  facts,  circumstances,  and  conditions  affect- 
ing the  rates  in  effect  at  the  particular  time.  Southport  Mill  (Ltd.)  v. 
Director  General,  154  (161). 

Various  elements  entering  into.    Id.  (162). 
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MEASURE  OF  RATE— Continued. 

The  fact  that  rates  on  a  certain  commodity  yield  revenue  per  ton-mile 
higher  than  average  on  all  traffic  can  not  be  accepted  as  conclusive  evi- 
dence of  the  unreasonableness  of  such  rates.    New  York  Commission  of 
Highways  v.  Director  General,  619  (622). 
When  the  rate  compared  is  clearly  shown  to  be  less  than  that  which  the 
carrier  could  reasonably  be  required  to  publish,  the  Commission  can  not 
use  that  subnormal  rate  as  a  measure  of  the  reasonableness  of  the  rates 
on  commodities,  although  they  possess  similar  transportation  character- 
istics.   Carnation  Milk  Products  Co.  v.  Director  General,  665  (668). 
MILEAGE  RATES.    See  Distance  Scale. 
MILLING   IN  TRANSIT.     See  Transit  Arrangements. 
MINE  RATINGS. 

Should  be  based  upon  the  ability  to  produce  coal,  and  the  commercial  ca- 
pacity to  dispose  of  it.    If  these  elements  fluctuate  from  time  to  time  the 
rates  should  periodically  be  changed.    Northern  Coal  Co.  v,  M.  &  O.  R.  R. 
Co.,  502  (510). 
MINIMUM  CHARGE. 

Minimum-charge  rule  as  applied  to  class  rates  not  applicable  to  ratings 
provided  in  the  exception  sheet  based  on  a  percentage  of  the  class  ratings. 
Boldt  Paper  Mills  v.  Director  General,  331  (332). 
MINIMUM  WEIGHT. 
In  General : 

Where  there  is  a  uniform  minimum  for  all  cars  of  all  lengths,  the 
carrier  is  not  required  to  furnish  a  car  of  any  specified  length,  but 
is  under  the  duty  of  establishing  a  minimum  weight  that  can  be 
reasonably  loaded  into  a  car  of  the  size  furnished.    Tull  &  Gibbs  v, 
N.  &  W.  Ry.  Co.,  17  (18). 
Is  a  factor  in  the  carload  rate,  and  in  connection  with  the  rate  de- 
termines the  carload  earnings.    Timmons  v.  B.,  C.  &  A.  Ry.  Co.,  495. 
Cooperage  stock :  Contention  that  rates  and  minima  on,  from  certain  east- 
ern defined  territory  to  California  terminals  and  other  western  points  is 
unreasonable  and  unduly  prejudicial  due  to  maintenance  of  lower  rates 
and  minima  in  the  reverse  direction,  not  sustained.     Associated  Cooper- 
age Industries  v.  Director  General,  327  (330). 
Iron,  scrap :  Same  minimum,  but  lower  rate,  applied  from  a  farther  distant 
point,  thereby  creating  a  departure  from  the  fourth  section  which  de- 
fendant apparently  removed  by  reducing  the  rate  and  increasing  the 
minimum  from  the  intermediate  point.     Departure,  however,  still  exists 
when  the  minima  are  considered  in  connection  with  the  rates,  and  no 
justification  therefor  shown.     Karchmer  Iron  &  Metal  Co.  v.  Director 
General,  730  (731). 
Shutters,  iron  and  steel:  Present  minimum  of  36,000  pounds,  in  oflicial 
classification    found    unreasonable   to   extent   it   exceeds   30,000   pounds 
formerly    in    effect.     Dahlstrom    Metallic    Door    Co.    v,    E.    R.    R.    Co. 
402  (413). 
Strawberries : 

Minimum  of  15,000  pounds  on,  from  Delaware,  Maryland,  and  Vir- 
ginia to  points  in  New  England,  found  not  unreasonable  in  that  it 
compares  favorably  with  the  minimum  on  like  traflSc  in  other  terri- 
tories and  on  other  perishable  fruit,  but  unduly  prejudicial  in 
favor  of  Philadelphia  and  Pittsburgh,  Pa.,  and  New  York,  N.  Y., 
to  which  points  minimum  of  12,000  pounds  applied.  Timmons  v. 
B.,  C.  &  A.  Ry.  Co..  495. 
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Strawberries— Continued. 

The  fact  that  some  shipments  do  not  arrive  In  good  condition  Is  an 
insufficient  reason  for  reducing  the  minimum.    Id.  (498). 

Wheat:  Tariff  rule  in  connection  with  a  rate  on,  providing  that  when  a 
car  of  less  than  80,000  pounds  was  furnished  for  carrier's  convenience,  the 
marked  capacity  of  the  car  used,  but  not  less  than  60,000  pounds,  would 
govern,  found  unreasonable.  Reparation  awarded  and  reasonable  rule 
prescribed.  Northern  Grain  &  Warehouse  Co.  v.  O.  T.  Uy.  Co.,  101; 
Northern  Grain  &  Warehouse  Co.  v.  Director  General,  488. 
MISQUOTATION  OF  RATE.     See  also  Error. 

Or  tariff  provision  which  affects  the  application  of  a  rate  or  charge,  is 
not  sufticient  basis  for  an  award  of  reparation.     Sellen  v,  L.  V.  R.  R. 
Co..  117   (119)  ;  United  Shoe  Machinery  Co.  v.  B.  &  M.  R.  R.  Co.,  206 
(208)  :  Helena  Traffic  Bureau  v.  Director  (General,  708  (709). 
MISROUTING. 

On  soda  ash  from  Barberton,  Ohio,  to  Shinglehouse,  Pa.,  rate  of  11.6 
cents  and  route  specified.  Agent  advised  that  route  embargoed  and 
destination  changed  by  agent  to  Ceres,  N.  Y.,  notify  "  Puritan  Glass 
Co.,  ShInglehou.se,  Pa."  Shipment  moved  through  Ceres  to  Shingle- 
house and  rate  of  16.6  cents  assessed.  Held:  Shipment  misrouted,  as 
rate  of  11.6  cents  applied  over  another  route  through  Ceres  to  Shingle- 
house.    Reparation  awarded.     Gross  v.  Director  General,  37. 

Sliipments  of  wheat  from  Shickley  and  Dorchester,  Nebr.,  to  Chicago,  111., 
stored  at  Lincoln,  Nebr.,  and  milled  in  transit  at  Aberdeen,  S.  Dak., 
moving  via  Sioux  City,  Iowa,  misrouted  by  carrier's  agent.  Repara- 
tion awarded  to  extent  charges  exceeded  those  applicable  by  way  ol 
Omaha.     Marfield  Grain  Co.  v.  Director  General,  39. 

Certain  shipments  of  molding  sand  found  misrouted  as  lower  rate,  consist- 
ent with  complainant's  routing  instructions,  applied  via  a  route  other 
than  route  of  movement.  Reparation  awarded.  Beaumont  Chamber  of 
Connnerce  v.  Director  General,  110  (111). 

Combination  rate  legally  applicable  on  old  rails  and  fastenings  not  shown 
unreasonable,  but  shipments  found  misrouted  and  overcharged,  as  no 
joint  rate  in  effect  and  the  lowest  combination  of  rates  applicable  under 
rule  5  (b)  of  Tariff  Circular  18-A  applied.  Reparation  awarded. 
Zelnlcker  Supply  Co.  v.  Director  General,  137. 

Shipments  tendered  unrouted  and  carrier  forwarded  via  an  interstate 
route.  Lower  rate  in  effect  via  an  intrastate  route.  Held:  Shipments 
misrouted.  Reparation  awarded.  Fort  Smith  Commission  Co.  v.  Di- 
rector General,  234. 

On  soda  ash  specifically  routed  by  shipper,  no  joint  through  rate  in  effect;. 
Combination  rate  assessed  not  shown  unreasonable  but  shipments  found 
misrouted,  as  lower  combination  rate  applied,  consistent  with  com- 
plainant's routing  instructions,  via  route  other  than  route  of  movement. 
Reparation  awarded.  Du  Pont  de  Nemours  &  Co.  v.  C.  R.  R.  Co. 
of  N.  J.,  243. 

When  shipper's  routing  instructions  incomplete,  but  consistent  with  the 
cheapest  available  and  reasonable  route,  carrier  must  send  shipment  by 
that  route  or  answer  In  damages  for  mlsroutlng.     Id.    (244). 

On  two  tank-car  loads  of  silicate  of  soda,  no  junction  point  named  in 
billing,  and  cars  forwarded  via  junction  taking  higher  rate.  Held: 
Mlsroutlng  and  reparation  awarded.  Boldt  Paper  Mills  r.  Director 
General,  331  (332). 
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MISROUTING— Continued. 

Affidavit  introduced  by  complainant  that  agent  was  instructed  but  refused 
to  route  siiipment  via  lower  rated  route.  Affidavit  also  Introduced  by 
carrier's  agent  that  consignor  instructed  shipment  be  given  to  carrier 
furnishing  cars  first,  and  so  routed  the  shipments  Held:  Misrouting 
not  established.  Zelnicker  Supply  Go.  v,  M.  P.  R.  R.  CJorp.,  715. 
MISSISSIPPI  RIVER. 

Boat  lines  in  operation  upon.     Memphis-Southwestern  Investigation,  515 
(565). 
MISSISSIPPI  RIVER  CROSSINGS.     See  also  Rivee  Cbossings. 

Rates  from  Memphis,  Tenn.,  may  appropriately  be  somewhat  higher  than 
the  Arkansas  intrastate  rates  because  of  the  additional  service  in- 
volved in  crossing  the  Mississippi  River.  Memphis-Southwestern  In- 
vestigation, 515   (540). 

To  depart  from  previous  usage  and  permit  no  allowance  for  a  Mississippi 
Bridge  or  river  crossing  where  the  instrumentalities  involve  special  in- 
vestment or  service  would  be  out  of  line  with  the  Commission's  action 
upon  numerous  rate  schedules  heretofore  approved,  and  out  of  keeping 
with  similar  rate  adjustments  instituted  by  the  carriers.     Id.  (540). 

Reasonable  maximum  bridge  tolls  for  the  Mississippi  River  crossing  at 
Memphis,  Tenn.,  prescribed.     Id.   (541,  573). 
MISTAKE.     See  Error;  Misquotation  of  Rate. 
MIXED  CARLOAD. 

Charges  legally  applicable  on  rags  and  scrap  rubber  from  Denver,  Colo., 
to  Chicago,  111.,  and  on  junk  and  scrap  metals,  Including  scrap  copper, 
brass,  and  aluminum,  from  Denver,  Colo.,  and  Cheyenne,  Wyo.,  to 
Chicago,  and  from  Loveland,  Colo.,  to  St.  Louis,  Mo.,  in  mixed  carloads, 
found  unreasonable  to  extent  they  exceeded  rates  prescribed  in  Radinsky 
Case,  Unrep.,  2174.  Reparation  awarded.  Radinsky  v,  C,  B.  &  Q.  R.  R. 
Co.,  199. 

Rates  on  scrap  copper,  brass,  rags,  and  junk,  in  mixed  carloads,  from 
Trinidad,  Pueblo,  and  Denver,  Colo.,  to  Chicago,  111.,  found  unreasonable 
to  extent  they  exceeded  rates  prescribed  in  Radinsky  Case^  55  I.  C.  C, 
199.    Reparation  awarded.    Radinsky  v.  C.  &  N.  W.  Ry.  Co.,  203. 

Official  classification  ratings  on  leatherboard  not  shown  unreasonable,  but 
rating  on  scrap  leather  and  scrap  leatherboard,  in  straight  or  mixed 
carloads,  of  a  declared  or  agreed  value  not  exceeding  3.5  cents  per  pound, 
found  unreasonable  to  extent  it  exceeds  sixth-class,  minimum  30,000 
pounds.  Reparation  awarded.  Atlas  Leather  Mfg.  Co.  v.  P.,  C,  C.  &  St 
L.  R.  R.  Co.,  394. 

Official  classification  rule  applicable  to,  and  resulting  charges  on,  mixed 
carloads  of  building  sheet-metal  work,  not  shown  to  be  unreasonable. 
Dahlstrom  Metallic  Door  Co.  v.  E.  R.  R.  Co.,  402  (415). 

Rates  on  fresh  meats,  in  mixed  carloads  with  packing-house  products, 
found  unreasonable  to  extent  they  exceed  rates  on  the  basis  of  the  dis- 
tance scale  prescribed  in  Investigation  of  Alleged  Unreasonable  Rates  on 
Meats,  22  I.  C.  C,  160.  Reasonable  rate  prescribed  and  reparation 
awarded.    Sulzberger  &  Sons  Co.  v.  C,  R.  I.  &  P.  Ry.  Co.,  691. 

Absence  of  mixed  carload  rates  on  O'Cedar  polish,  mops,  and  mop  handles 
not  found  unreasonable  in  the  past,  but  for  the  future  rates  on  mixed 
carloads,  shipped  in  one  day  to  one  consignor  to  one  consignee  to  one 
destination,  will  be  unreasonable  to  extent  they  exceed  charges  at  the 
highest  rate  and  minimum  applicable  on  a  straight  carload  of  any  article 
in  the  shipment.  Portland  Traffic  &  Transportation  Asso.  v.  B.  &  M. 
R.  R.,  733  (740). 
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MIXED  CARLOAD— Continued. 

Combination  rate  on  mixed  carload  of  oranges  and  lemons  from  Lindsay, 
Calif.,  to  Sidney,  Mont.,  found  unreasonable  to  extent  it  exceeded  lower 
commodity  rate  to  other  points  in  the  same  general  territory.    R^aratlon 
awarded.    Gamble  Robinson  Co.  v.  N.  P.  Ry.  Co.,  749. 
MIXED  SHIPMENT. 

Window  frames  and  sash  combined,  iron  and  steel :  Rating  on,  In  official 
classification,  1.  c.  1.,  in  boxes  or  crates,  should  not  exceed  second  class, 
and  in  packages,  c.  1.,  fifth  class,  minimum  24,000  pounds,  subject  to  rule 
27.    Dahlstrom  Metallic  Door  Co.  v.  E.  R.  R.  Co.,  402  (410-411). 
MODIFICATION.    See  also  Rehearing  ;  Supplemental  Report. 

Upon  further  hearing  increased  rates  on  shipments  between  points  on  the 
Lake  Terminal  and  interstate  points,  resulting  from  nonabsorption  of 
charges  of  the  Luke  Terminal,  found  unreasonable  and  unduly  prejudicial 
to  extent  they  exceeded  rates  to  and  from  points  in  the  Cleveland- 
Lorain  district.  Reparation  awarded.  National  Tube  Co.  v  L.  T.  R.  R. 
Co.,  469  (481-482). 
MONOPOLY. 

By  according  Peoria  relief  asked,  it  would  secure  a  virtual  monopoly  of 
the  grain  from   adjacent  territory,  now  bought    in    competition    with 
Chicago.     Such  a  result  the  Commission  has  deprecated  in  other  cases. 
Peoria  Board  of  Trade  v.  A.,  T.  &  S.  F.  Ry.  Co.,  42  (49). 
MOOT  QUESTION. 

Subsequent  to  filing  of  complaint,  line  via  which  rates  attacked  applied 
was  sold  and  abandoned,  and  the  joint  interstate  class  rates,  not  appli- 
cable via  any  other  route,  were  canceled.  Held:  Rate  situation  attacked 
no  longer  exists  and  the  Commission  can  make  no  order  for  the  future. 
Pitz.  V.  N.-C.-O.  Ry.,  398. 
MULTIPLE  CAR  LOT.  See  Two  Cars. 
NEW  YORK-CHICAGO  RATES. 

Class  rates  between  points  in  trunk  line  territory  and  Carrollton,  Ky., 
base<i  upon  the  Cincinnati  combinations,  not  shown  unduly  prejudicial 
to  Carrollton  of  Madi.son,  Ohio,  and  other  Ohio  River  cities,  to  which 
rates  are  made  with  relation  to  the  New  York-Chicago  rates.  Com- 
mercial Club  of  Carrollton,  Ky.  v.  Director  General,  697. 

Class  rates  between  points  in  c.  f.  a.  and  trunk  line  territories  are  made 
upon  established  percentages  of  the  New  York-Chicago  rates.    Id.  (090). 
NEWBURGH  &  SOUTH  SHORE  RAILWAY  COMPANY. 

Found  to  be  a  common  carrier  subject  to  the  act,  which  may  lawfully 
receive  from  its  trunk-line  connections,  under  appropriate  tariffs,  reason- 
able divisions  of  joint  rates  or  absorptions  of  switching  charges.  Ameri- 
can Steel  &  Wire  C/O.  v.  N.  &  S.  S.  Ry.  O).,  353. 

History  of.     Id.    (353-354). 
NOTATIONS  AND  SYMBOLS. 

Notation  on  tariff.  In  accord  with  rule  77,  held  to  be  "a  substantial  com- 
pliance with   the  requirements  of  the   fourth   section."     Do  Pont   De 
Nemours  &  Co.  v.  Director  General,  247  (248). 
NOTICE.    See  also  Mah^ed  Notice. 

The  right  of  a  carrier  to  require  reasonable  notice  of  claims  against  It  la 
well  recognized.    Decker  &  Sons  v.  Director  General,  453  (45&-460). 
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OCEAN- AND-RAIL.     See  also  Rail-and-Water  ;  Water-and-Rail. 

In  original  report,  52  I.  C.  C,  439,  460,  carriers  required  to  make  effective 
rates  not  in  excess  of  tlie  aggregates  of  intermediate  rates  when  lower 
than  joint  through  rates  from  Atlantic  seaboard  territory  to  CJolorado 
common  points  via  Galveston,  Tex.  Joint  rates  include  insurance  against 
marine  risks,  but  ocean  factors  of  the  combination  rates  do  not  Original 
report  modified  to  permit  an  increase  in  combination  rates  by  cost  of 
insurance.  Public  Utilities  Commission  of  Colorado  v.  A.,  T.  &  S.  F. 
Ry.  Co.,  374. 

OHIO  RIVER. 

Difference  in  density  of  population,  volume  of  traffic,  and  other  conditions 
affecting  railroads  operating  in  southern  territory  and  in  c.  f.  a.  and 
trunk  line  territories  are  sufficient  to  warrant  higher  rates  south  of  the 
Ohio  River  than  north  thereof.  Commercial  Club  of  CarroUton,  Ky.  v. 
Director  General.  697  (700). 

OPPOSITE  DIRECTION.    See  Both  Directions. 

ORDER  OF  COMMISSION. 

Defendants  not  desiring  relief  for  the  future,  order  of  Commission  grant- 
ing authority  to  establish  rates  on  evaporated  skimmed  milk  containing 
vegetable  fat,  from  Oconomowoc  and  Jefferson,  Wis.,  to  Lake  Charles, 
La.,  which  are  lower  than  on  like  traffic  to  De  Ridder,  La.,  and  other 
intermediate  points,  vacated.    Hebe  Co.  v.  Director  General,  214  (217). 

OVERCHARGES. 

Charges  exceeded  those  legally  applicable.    Reparation  awarded.     Illinois 

Glass  Co.  V.  St.  L.-S.  F.  Ry.  Co.,  8. 
Combination  rate  legally  applicable  on  old  rails  and  fastenings,  not  shown 
unreasonable,  but  shipments  found  misrouted  and  overcharged  as  no 
joint  rate  in  effect  and  the  lowest  combination  of  rates  applicable  under 
rule  5  (b)  of  Tariff  Circular  18-A,  applied.  Reparation  awarded.  Zel- 
nicker  Supply  Co.  v.  Director  General,  137. 
Shipment  found  to  have  been  overcharged  where  minimum-charge  rule 
applicable  to  class  rates  applied  to  ratings  provided  in  the  exception 
sheet  based  on  a  percentage  of  class  ratings.  Boldt  Paper  Mills  v.  Di- 
rector General,  331  (332). 

PACKING.    See  also  Containers. 

Door  and  window  frames,  iron  and  steel:  Requirement  in  official  classifi- 
cation for  shipment  of,  in  boxes  or  crates,  found  reasonable.  Dahlstrom 
Metallic  Door  Co.  v.  E.  R.  R.  Co.,  ^2  (411). 
Window  frames  and  sash  combined,  iron  and  steel :  Requirement  in  offi- 
cial classification  for  shipment  of,  in  boxes  or  crates  not  found  unreason- 
able.   Id.   (411.) 

PARTIES. 

The  law  requires  that  the  tariff  shall  name  just  and  reasonable  rates  and 
charges  which  shall  be  collected  by  the  carrier,  but  does  not  specify  which 
of  the  parties  to  the  transportation  shall  pay  them.  Chicago  Warehouse 
&  Terminal  Co.  Terminal  Charges,  363  (371). 
Complaint  seeking  order  for  the  future  requiring  establishment  of  refriger- 
ator express  rates  on  strawberries,  such  shipments  to  be  carried  in  pas- 
senger trains  or  trains  making  passenger-train  time,  dismissed  as  Di- 
rector General  not  made  a  party  defendant,  although  opportunity  for 
such  action  afforded.  Campbell  v.  Southern  Exp.  Co.,  633. 
Complainant  not  a  party  to  the  transportation  records  but  shipments  were 
made  for  its  account  and  it  is  the  real  party  in  interest  and  entitled  to 
any  reparation  which  may  be  awarded,  Sunland  Oil  Co.  v.  Director  Gen- 
eral, 753  (754). 
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PASSENGER  FARES. 

A  lower  basis  of  divisions  of  Joint  through  passenger  Aires  between  points 
in  California  and  Salt  Lake  City,  Utah,  and  points  north  and  east  there- 
of, accorded  complainant,  than  defendants  allow  each  other  of  similar 
joint  fares,  found  to  be  unlawful  in  violation  of  the  second  paragraph  of 
section  3  of  the  act.  Reparation  awarded.  Western  Pacific  R.  R.  Co.  r. 
S.  P.  Co.,  71  (83). 
PERCENTAGE  RATES.    See  also  Class  Rates. 

Considering  the  widespread  prevalence  of  the  Shreveport  class  percentages 
south  of  the  region  here  Involved,  and  the  desirability  of  uniform  class 
percentages  In  the  distance  scales  In  the  entire  region,  the  Shreveport 
percentages  prescribed  herein.  Memphis-Southwestern  Investigation,  515 
(535-538). 
Class  and  commodity  rates  from  New  Orleans,  La.,  to  Interior  points  In 
Oklahoma  and  eastern  Kansas,  under  present  conditions,  found  unduly 
prejudicial  to  those  points  of  Kansas  City,  Mo.,  to  extent  they  are  in  ex- 
cess of  the  percentages  of  the  corresponding  rates  from  New  Orleans  to 
Kansas  City  prescribed  herein.  Id.  (571,  577). 
PILFERAGE.     See  also  Loss  and  Damage. 

Shipments  of  cigarettes  are  especially  liable  to  loss  from  theft    Tobacco 
Products  Corp.  v.  Director  General,  69  (70). 
PLEADING  AND  PRACTICE. 

Contention  that  no  reparation  should  be  awarded  based  upon  decision  in 
35  I.  C.  C,  109.  because  It  was  not  prayed  for  In  that  proceeding  as  re- 
quired by  the  Commission's  Rules  of  Practice,  Is  not  well  founded.  Cfape 
Girardeau  Portland  Cement  Co.  v,  St.  L.  &  S.  F.  R.  R.  Co.,  315  (316). 
Complaint  seeking  order  for  the  future  requiring  establishment  of  refrlg- 
erator  express  rates  on  strawberries,  such  shipments  to  be  carried  in  pas- 
senger trains  or  trains  making  passenger-train  time,  dismissed  as  Di- 
rector General  not  made  a  party  defendant,  although  opportunity  for 
such  action  afforded.  Campbell  v.  Southern  Exp.  Co.,  633. 
PORT-TO-PORT  RATES. 

Rates  in  effect  since  June  25, 1918,  on  eyelets  from  New  Bedford,  Mass.,  to 
Pier  40,  New  York,  N.  Y.,  moving  all-water,  not  shown  unreasonable  as 
compared  with  all-rail  and  rall-and-water  rates  from  other  Massachu- 
setts and  Connecticut  points  to  same  destination.     New  Bedford  Board 
of  Commerce  t?.  Director  General,  274. 
Filed  prior  to  those  filed  by  the  Director  General,  not  subject  to  the  Com- 
mission's jurisdiction.     Id.  (275). 
POTENTIAL  COMPETITION.    See  Competition. 
POWER  OF  COMMISSION.    See  Jurisdiction. 

PREFERENCES  AND  PREJUDICES.    See  aUo  Discrimination;  Section  3. 
In  General : 

Minor  disadvantages  to  one  point  or  another  Incident  to  group  ad- 
justments have  under  the  circumstances  of  some  cases  been  held  not 
to  constitute  undue  prejudice  made  unlawful  by  section  3.  Sheboy- 
gan Asso.  of  Commerce  r.  C.  &  N.  W.  Ry.  Co.,  140  (144). 
The  fact  that  correction  of  rates  that  are  unduly  prejudicial  will  or 
may  require  reductions  or  corrections  as  to  other  commodities  can 
not  be  accepted  as  a  valid  defense.  Watertown  Sash  &  Door  Co.  v. 
Director  General,  186  (193). 
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PREFERENCES  AND  PREJUDICES— Continued. 
In  General — Continued. 

Under  section  3  of  the  act,  to  be  undue  and  unlawful,  must  ordinarily 
be  such  that  it  is  a  source  of  advantage  to  the  party  alleged  to  be 
favored,  and  a  disadvantage  to  the  other  party,  and  a  competitive 
relation  between  the  parties  must  generally  appear.  Portsmouth 
Asso.  of  Commerce  v.  S.  A.  L.  Ry.  Co.,  377  (380). 
Articles : 

Flour  and  meal  in  rope-paper  sacks:  Rules  and  regulations  of  the 
southern  classification,  prohibiting  the  transportation  of,  found  un- 
duly prejudicial  as  compared  with  various  other  commodities  mov- 
ing in  paper  containers.-  Rope  Paper  Sack  Bureau  v.  Director  Gen- 
eral, 209  (212-213). 
Milk,  canned :  Rates  in  effect  between  July  21,  1915,  and  July  19,  1916, 
on  canned  milk  (condensed)  from  condensing  plants  in  the  state  of 
Washington   to  various   interstate  points  not  shown   unreasonable 
or  unduly  prejudicial  as  compared  with  rates  on  other  canned  goods 
taking  lower  rates  because  of  competitive  conditions.     Carnation 
Milk  Products  Co.  v.  Director  General,  665. 
Wall-board :  Carload  ratings  on,  found  unreasonable  and  unduly  preju- 
dicial to  extent  they  exceeded  rates  on  wood-pulp  board.     Original 
report  in  49  I.  C.  C,  91,  in  which  ratings  on  "  wall  board  "  found 
legally  applicable  on  "Cornell  wall  board,"  adhered  to.    Reparation 
awarded.    Cornell  Wood  Products  Co.  t?.  A.,  T.  &  S.  F.  Ry.  Co.,  257. 
Car  distribution :  Allegation  that  complainant's  stripping  coal  mine  was 
subjected  to  undue  prejudice  in  favor  of  neighboring  shaft  mines,  in 
allotting  (^al  cars  during  a  period  of  car  shortage.  Held:  Not  shown  pos- 
sible for  complainant  to  have  loaded  more  cars  than   furnished,  not- 
withstanding the  fact  that  it  received  a  relatively  less  percentage  of  its 
pro  rata  than  the  shaft  mines.    Northern  Coal  Co.  v.  M.  &  O.  R.  R.  Co., 
502. 
Car   furnishing:   Practice  with   respect   to  furnishing  coal   cars  to  com- 
plainant, located  on  a  branch  line  of,  and  served  singly  by,  the  L.  &  N., 
not  shown  unduly  preferential  of  a  neighboring  competing  mine,  located 
on  the  same  branch  line,  and  served  under  a  joint  trackage  arrangement 
by  both  the  L.  &  N.  and  C,  C,  C.  &  St.  L.  railways.    Gallatin  Coal  & 
Coke  Co.  V.  L.  &  N.  R.  R.  Co.,  491. 
Carload  and  less  than  carload :  On  machinery  and  parts,  1.  c.  1.,  shipment 
loaded  by  initial  carrier  but  unloaded  by  consignee.    Held:  Absence  of  a 
rule  providing  for  application  of  the  c.  1.  rate,  plus  a  charge  for  loading, 
under  which  lower  charges  would  result,  not  shown  unreasonable  or  un- 
duly prejudicial.    Roberts  &  Schaefer  Co.  v.  Director  General,  277. 
Competitive  and  noncompetitive  traffic:  Refusal  of  defendants  to  absorb 
belt  line  switching  charges  on  shipments  of  lumber  and  other  forest 
products  at  Norfolk,  Va.,  when  destined  to  industries  on  the  lines  of 
carriers  other  than  the  belt  line,  while  absorbing  the  belt  line  switching 
charges  on  similar  shipments  when  originating  at  competitive  points,  not 
found   to   result   in   undue   prejudice.     Portsmouth   Asso.  of  Commerce 
(Inc.)  V.  S.  A.  L.  Ry.  Co.,  377  (380,  391). 
Damages :  Commission  can  award  reparation  for  damages  resulting  from 
unduly  prejudicial  rates  only  where  the  evidence  as  to  fact  and  amount 
would  be  sufficient  to  sustain  a  recovery  in  court.    Inman-Poulsen  Lum- 
ber Co.  V.  S.  P.  Co.,  357  (362). 
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Arkansas  points: 

Glass  rates  from  St.  I^ouis,  Mo.,  to  jobbing  points  In  southern 
Arkansas  found  unreasonable  and  unduly  prejudicial  of  Pine 
Bluff  and  Little  Rock,  Ark.,  to  extent  they  exceed  the  correspond- 
ing rates  to   Pine  Bluff  and  Little  Rock   for   like  distances. 
Memphis- Southwestern  Investigation,  515  (551,  575). 
Glass  and  commodity  rates  from  defined  territories  In  the  southeast 
to  points  In  Arkansas  found  unduly  prejudicial  to  points  In 
Arkansas  of  points  in  Oklahoma  to  extent  they  exceed  the  cor- 
responding rates  from  the  defined  territories  to  Oklahoma  points. 
Id.    (557,  576). 
Beaumont,  Tex. :  Following  Orange  Rice  Mill  Co,,  49  I.  C.  G.,  250,  rate 
on  clean  rice  from,  to  New  Orleans,  La.,  not  found  unreasonable,  but 
found  unduly  prejudicial  to  extent  it  exceeds  by  more  than  5  cents 
the  rate  on  like  interstate  traffic  from  Lake  Gharles,  La.,  to  same 
destination.    Reparation  denied.    Beaumont  Ghamber  of  Gommerce 
V.  Director  General,  428. 
Buffalo,  N.  Y. :  Practice  of  the  D.,  L.  &  W.  and  L.  V.,  and  of  the  B., 
R.  &  P.  prior  to  March  5,  1918,  of  refusing  to  absorb  switching 
charges  of  the  Erie  R.  R.  at  Buffalo,  N.  Y.,  on  transit  grain  and 
grain  products  to  the  same  extent  that  they  absorb  those  of  the 
N.  Y.  G.  and  Buffalo  Greek  railroads,  found  unduly  prejudicial  to 
complainant.     Reparation  denied.     Globe  Elevator  Go.  v.  Director 
General,  587. 
Garrollton,  Ky. :  Glass  rates  between  points  in  trunk  Mne  territory  and 
Garrollton,  based  upon  the  Gincinnati  combinations,  not  shown  un- 
duly preferential  of  Madison,  Ohio,  and  other  Ohio  River  cities  to 
which  rates  are  made  with  relation  to  the  New  York-Ghicago  rates. 
Gommercial  Glub  of  Garrollton,  Ky.  v.  Director  General,  697. 
Ghicago,  111.:  Export  rate  on  iron  and  steel  articles  from,  to  Pacific 
coast  ports  not  found  unduly  prejudicial  to  Ghicago  of  Pittsburgh, 
Pa.,  as  Pittsburgh,  due  to  its  location  nearer  the  Atlantic  seaboard, 
would  still  have  the  benefit  of  the  route  through  Atlantic  ports  at 
lower  rates.    Inland  Steel  Go.  v.  Director  General,  462. 
Dewey,  Okla. :  Rate  on  slack  coal  from  mines  on  the  M.  P.  and  Frisco 
in  the  Pittsburg  district  to  Dewey,  in  connection  with  the  M.,  K.  & 
T.,  found  unduly  prejudicial  to  extent  it  exceeded  by  more  than  10 
cents  per  ton  the  rate  maintained  by  the  M.  P.  and  Frisco  from  same 
mines  to  points  in  the  Kansas  gas  belt.    Reparation  denied.    Dewey 
Portland  Gement  Go.  r.  A.,  T.  &  S.  F.  Ry.  Go.,  1  (4-6). 
Eastern  defined  territory :  Gontention  that  rates  and  minima  on  cooper- 
age stock  from  certain  points  in,  to  Galifornia  terminals  and  other 
western  points  is  unreasonable  and  unduly  prejudicial  doe  to  lower 
rates  and  minima  in  the  reverse  direction,  not  sustained.    Associated 
Cooperage  Industries  v.  Director  General,  327  (330). 
Fenn,  Ark. :  Rate  on  imported  nitrate  of  soda  from  New  Orleans,  La., 
and  Pensacola,  Fla.,  to,  found  unduly  prejudicial  as  compared  with 
rates  from  the  same  points  of  origin  to  Joplin.  Gar]  Junction,  and 
Atlas,  Mo.,  and  Turck  and  Pittsburg,  Kan&    Equitable  Powder  Mfg. 
Co.  V.  Director  General,  24  (27). 
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Fort  Smith,  Ark. :  Allegation  that  class  rates  from  points  In  western 
trunk  line  territory  to  Fort  Smith  are  unduly  prejudicial  to  that 
point  and  unduly  preferential  of  points  in  eastern  Oklahoma,  not  sus- 
tained.   Memphis- Southwestern  Investigation,  515  (556,  566). 

Holmes,  Mo. :  Import  rate  on  nitrate  of  soda  from  Pensacola,  Fla.,  and 
New  Orleans,  La.,  to  Holmes  and  Joplin,  Mo.,  were  the  same. 
Subsequently  the  rate  to  Joplin  was  reduced  but  not  to  Hplmes. 
Held:  Rate  to  Holmes  not  shown  unreasonable  but  found  unduly 

•  prejudicial  to  extent  it  exceeds  the  rate  to  points  within  the  Joplin 
group.  Reparation  denied.  Excelsior  Powder  Mfg.  Co.  v.  Director 
General,  725. 

Illinois:  Commodity  rates  in  Illinois  district  shown  to  be  unduly 
prejudicial  against  Indiana,  but  the  same  can  not  be  said  with  respect 
to  the  general  commodity  rate  structure  throughout  this  district. 
Recommendations  made  to  deal  with  existing  discriminations. 
Illinois  Classification,  290  (312). 

Kalamazoo,  Mich. :  In  original  report,  53  I.  C.  C,  344,  rates  on  print- 
ing, book,  and  wrapping  paper  from  Kalamazoo  and  other  Michigan 
mills  to  eastern  trunk  line  territory  found  unduly  prejudicial  of 
Virginia  points,  which  carriers  attempted  to  remove  by  submission 
of  an  emergency  basis  of  rates.  Held:  Commission  can  not  approve 
adjustment  submitted  by  the  carriers,  even  as  an  emergency  measure 
and  undue  prejudice  found  to  exist  required  to  be  removed.  Michi- 
gan Paper  Mills  Traffic  Asso.  v,  N.  Y.  C.  R.  R.  Co.,  679. 

Kansas  and  Oklahoma  points:  Class  and  commodity  rates  from  New 
Orleans,  La.,  to  interior  points  in  Oklahoma  and  eastern  Kansas, 
under  present  conditions,  found  unduly  prejudicial  to  those  points 
of  Kansas  City,  Mo.,  to  extent  they  are  in  excess  of  the  percentages 
of  the  corresponding  rates  from  New  Orleans  to  Kansas  City,  pre- 
scribed herein.    Memphis-Southwestern  Investigation,  515  (571,  577). 

Kansas  City,  Mo. :  Commodity  rates  on  scrap  iron  or  steel  from  Kansas 
and  Nebraska  points  to  Colorado  common  points  found  unduly 
prejudicial  to  Kansas  City  to  extent  they  are  less  than  7  cents  lower 
to  Kansas  City  than  to  CJolorado  common  points.  Kansas  City  Bolt 
&  Nut  Co.  V.  A.,  T.  &  S.  F.  Ry.  Co.,  441. 

Knssel,  La. :  Demurrage  charges  on  petroleum  products.  In  tank-car 
loads,  shipped  to,  for  export,  accruing  because  steamers  were  diverted 
to  other  ports  on  account  of  war  requirements,  found  unreasonable 
and  unduly  prejudicial  to  extent  they  exceeded  those  which  would 
have  accrued  under  10  days*  free-time  rule  In  effect  at  New  Orleans 
and  other  Louisiana  ports.  Reparation  awarded.  New  Orleanjs  Re- 
fining Co.  v.  L.  Ry.  &  Nav.  Co.,  131. 

Kickapoo,  Ind. :  Rates  on  sand  and  gravel  from,  to  Chicago,  111.,  and 
points  in  the  Chicago  switching  district,  found  unreasonable  and 
unduly  prejudicial  to  extent  they  exceed,  for  local  delivery,  the 
rates  from  Ginger  Hill,  111.,  and  by  more  than  5  cents  the  rates 
from  Algonquin,  111.,  and  other  Inner-zone  points;  and  for  joint  and 
belt  line  deliveries,  rates  which  shall  not  exceed  70  cents  per  ton. 
Reparation  awarded.  Kickapoo  Sand  &  Gravel  Co.  v.  Director 
General,  657. 
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Lake  Terminal  Ry.  points:  Upon  further  hearing,  Increased  rates 
on  shipments  between  points  on  the  Lalte  Terminal  and  interstate 
points,  resulting  from  nonabsorption  of  charges  of  the  Lake  Termi- 
nal found  unreasonable  and  unduly  prejudicial  to  extent  they  ex- 
ceeded rates  to  and  from  points  in  the  Cleveland-Lorain  district. 
Reparation  awarded.  National  Tube  Co.  v,  L.  T.  R.  R.  Co., 
469  (481-482). 
Little  Rock,  Ark. :  Rates  en  knitting-factory  products  from  producing 
points  in  Tennessee,  Georgia,  and  Alabama,  to,  not  found  unrea- 
sonable or  unduly  prejudicial  as  compared  with  rates  to  Memphis, 
Tenn.  Merchants  Freight  Bureau  of  Little  Rock,  Ark.  v,  A.  0. 
L.  R.  R.  Co.,  119. 
Memphis,  Tenn.: 

Existing  class  rates  between  Memphis  and  all  points  on  class  A 
railroads  in  Arkansas  are  unreasonable  and  unduly  prejudicial 
to  Memphis,  to  extent  they   exceed  by  more  than  reasonable 
bridge  tolls,   prescribed   herein,   the   corresponding  class   rates 
applicable  for  like  distances  to  intrastate  traffic  in  Arkansas. 
Memphis-Southwestern  Investigation,  515  (541,  573-574). 
Existing  class  rates  from,  to  points  in  southern  Missouri  found 
unreasonable  and  unduly  prejudicial  to  Memphis  to  extent  they 
exceed  by  more  than  reasonable  bridge  tolls,  prescribed  herein, 
the  corresponding  class  rates  in  effect  from  St  Louis,  Mo.,  to 
same  points  for  like  distances.     Id.   (544,  574). 
Class  rates  from,  to  points  in  Arkansas  found  unduly  prejudicial 
to   Memphis  to  extent  they   exceed   by   more  than   reasonable 
bridge  tolls,  prescribed  herein,  the  corresponding  rates  for  like 
distances    from    St.    Louis,    Mo.,    to   same    destinations.    Id. 
(546,  574). 
Rates  and  practices  of  the  M.  P.  governing  the  concentration  of 
Arkansas  cotton  at  Memphis,  not  shown  unduly  prejudicial  to 
Memphis  or  otherwise  unlawful,  but  a  uniform  basis  of  con- 
structing the  rates  should  be  devised.    Id.  (548,  574-575). 
Practice  of  the  M.  P.  and  of  the  CJotton  Belt,  in  imposing  a  greater 
charge  for  delivery  of  cotton  at  compresses  located  on  the  Union 
Ry.  in  Memphis,  than  the  corresponding  charge  for  delivery  at 
E^st  St.   Louis,  111.,  found  to  subject  Memphis  to  undue  dis- 
advantage.   Id.  (550,  575). 
Mobile,  Ala. :  Through  rates  on  fertilizer  from,  to  stations  on  the  S.  P. 
in  Louisiana  found  unreasonable  and  unduly  prejudicial  of  New  Or- 
leans, La.,  to  extent  they  exceeded  the  intrastate  rates  from  New  Or- 
leans to  same  destinations  by  more  than  the  rates  from  Mobile  to 
New    Orleans.      Reparation    awarded.     Virginia-Carolina   Chemical 
Co.  V.  Director  (General,  583. 
Monroe  and  Shreveport,  La.:  Class  rates  from,  to  points  on  class  A 
railroads   in    southern   Arkansas   found    unreasonable   and    unduly 
prejudicial  to  Monroe  and  Shreveport,  of  competing  points  in  Arkan- 
sas to  extent  they  exceed  for  like  distances  the  corresponding  class 
rates  herein  prescribed,  applicable  to  intrastate  traffic  in  Arkansas. 
Memphis-Southwestern  Investigation,  515  (555,  575-576)* 
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Montgomery,  Ala. :  Rates  on  iron  and  steel  articles,  1.  c.  1.,  from  Louis- 
ville, Ky.,  Cincinnati,  Ohio,  Evansville,  Ind.,  St.  liOuis,  Mo.,  EJast  St 
Louis  and  Belleville,  111.,  and  points  based  thereon,  to,  found  unduly 
prejudicial  to  extent  they  exceed  the  rates  to  Catoma,  Ala.  Mont^ 
gomery  Chamber  of  Commerce  v.  Director  General,  688. 
Natchez,  Miss.: 

Class  Rites  from,  for  distances  not  in  excess  of  350  miles  to  points 
In  Arkansas  found  unduly  prejudicial  to  Natchez  of  Little  Rock, 
Ark.,  and  of  intrastate  traffic  In  .Arkansas,  to  extent  they  exceed 
by  more  than  reasonable  charges  for  the  river  crossing,  pres- 
cribed herein,  the  corresponding  class  rates  from  Little  Rock  to 
same   destinations   for   like   distances.     Memphis- Southwestern 
Investigation,  515  (533,  575). 
Class  rates  from,  to  points  In  Arkansas  found  unduly  prejudicial 
to  Natchez  of  Memphis,  Tenn.,  to  extent  they  exceed  by  more 
than  the  difference  in  the  crossing  charges  at  Memphis  and 
Natchez,  prescribed  herein,  the  corresponding  rates  from  Mem- 
phis to  same  destinations  for  like  distances.    Id.  (533,  575.) 
New  England  points:  Minimum  weight  of  15,0(X)  pounds  on  strawber- 
ries from  Delaware,  Maryland,  and  Virginia,  to  points  in  New  Eng- 
land, found  unduly  prejudicial  In  favor  of  Philadelphia  and  Pitts- 
burgh, Pa.,  and  New  York,  N.  Y.,  to  which  points  minimum  of  12,(X)0 
pounds  applied.     Reparation  denied.     Tlmmons  v,  B.,  O.  &  A.  Ry. 
Co.,  495. 
Okmulgee,  Okla. :   Rate  on  window  glass  from   Fredonia,  Kans.,  to, 
found  unreasonable  and  unduly  prejudicial  to  extent  it  exceeds  the 
rate  from  same  point  to  Muskogee,  Okla.    Relationship  of  rates  pre- 
scribed and  reparation  awarded.     Curtis,  Booth  &  Bentley  Co.  v. 
Director  General,  511. 
Peoria,  111. :  Adjustment  of  Joint  rates  on  grain  from  points  in  Illinois 
via  Peoria,  to  points  In  eastern  trunk  line  territory  not  found  unduly 
prejudicial  to  Peoria  in  favor  of  competing  markets.    Peoria  Board 
of  Trade  v.  A.,  T.  &  S.  F.  Ry.  Co.,  42  (50). 
Pikcview,  Colo.:  Combination  rates  on  Roswell,  Colo.,  on  lignite  coal 
from   Plkerlew,   a   branch-line   point,   to   Interstate  points   on   the 
C,  R.  I.  &  P.  Ry.,  not  shown  unreasonable,  but  found  unduly  preju- 
dicial to  extent  they  exceed  by  more  than  10  cents  the  rates  from  the 
Keystone  mine,  a  branch-line  point  near  Roswell,  to  same  destina- 
tions.   Pikes  Peak  Consolidated  Fuel  Co.  v.  Director  General,  249. 
Plasterco,    Tex.:    Combination    rate    legally    applicable    on    finishing 
plaster  from  Acme,  Tex.,  to,  via  Altus,  Okla.,  found  unduly  preju- 
dicial to  extent  it  exceeded  the  rates  from  Okeene,  Ideal,  or  South- 
ard, Okla.,  to  Plasterco.    Reasonable  rate  prescribed  and  reparation 
awarded.    Acme  Cement  Plaster  Co.  v.  Director  General,  179. 
Portland,   Oreg. :  Rates  on   fir  and   hemlock  lumber,   mining  timber, 
mine  wedges,  fence  posts,  and  ties.  In  straight  or  mixed  carloads, 
from,  to  points  on  the  S.  P.  south  and  east  of  San  Francisco  and 
bay  points,  and  to  points  on  the  A.,  T.  &  S.  F.  east  of  Mojave,  Calif., 
found  unduly  prejudicial  to  extent  they  exceeded  rates  from  Wil- 
lamette Valley  points  to  same  destinations,    Inman-Poulsen  Lumber 
Co.  V,  S.  P.  Co.,  357  (361), 
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Sheboygan,  Wis.:  Class  rates  from,  to  points  In  Illinois  south  of  the 
T.,  P.  &  W.  Ry.,  also  to  St.  Louis,  Hannibal,  and  Louisiana,  Mo., 
and  Keokuk,  Iowa,  not  found  unreasonable  per  se  but  unduly  preju- 
dicial to  Sheboygan,  to  extent  that  they  exceeded  rates  from  Mil- 
waukee by  more  than  the  arbitraries  stated  in  the  report.     She- 
boygan Asso.  of  Commerce  v.  C.  &  N.  W.  Ry.  Co.,  140  (145). 
Southern  classification  territory:  Ratings  in,  on  ffkvoring  extracts,  in 
glass  bottles  packed  in  wooden  cases,  and  in  bulk  in  wooden  bar- 
rels,  not   found   unduly  prejudicial   as  compared   with   ratings  in 
western  and  official  classifications.     Sauer  Co.  v.  A.  &  V.  Ry.  CO., 
11  (14). 
Tennessee  points:  Present  adjustment  of  rates,  under  which  through 
rates  to  Murfreesboro,  Columbia,  Dickson,  Gallatin,  Lebanon,  and 
Watertown,  Tenn.,  are  generally  made  up  of  the  rates  to  and  from 
Nashville,  Tenn.,  found  unduly  prejudicial  to  such  points  to  extent 
that  through  rates  exceed  the  rates  to  Nashville  plus  75  per  cent 
of  the  local  rates  from  that  point.    Murfreesboro  Board  of  Trade  17. 
L.  &  N.  R.  R.  Co.,  648  (656). 
Watertown,  S.  Dak. :  Rates  on  glass  from  producing  points  in  Kansas 
to  points  in  South  Dakota  found  unduly  prejudicial  to  extent  they 
exceed  rates  based  upon  the  commodity  rates  to  Sioux  City,  Iowa, 
Sioux  Falls,  S.  Dak.,  or  Pipestone,  Minn.,  plus  75  per  cent  of  the 
fifth-class  rates  thence  to  destinations.    Watertown  Sash  &  Door  Co. 
t?.  Director  General,  186  (193). 
Trackage  arrangements:  Carriers  may  not  extend  preferential  treatment 
through,  to  one  shipper  to  the  prejudice  of  another,  or  continue  such  an 
arrangement  if  it  develops  into  an  undue  advantage  to  a  favored  shipper. 
Gallatin  Coal  &  Coke  Co.  t?.  L.  &  N.  R.  R.  Co.,  491  (493). 
PREPAYMENT. 

Shipper  notified  by  telephone  that  destination  specified  was  a  prepay 
station  and  that  charges  would  have  to  be  paid.  Shipment  held  pending 
settlement  of  charges  and  demurrage  accrued.  Shipper  contends  that 
check  was  sent  the  day  following  such  notice.  Held:  Demurrage  legally 
applicable,  and  the  mere  mailing  of  the  check,  which  was  not  received, 
did  not  satisfy  the  tariff  obligation  to  prepay  charges.  Ruddock  Orleans 
Cypress  Co.  v.  Director  General,  236  (238). 
PRICE. 

The  price  of  iron  and  steel  articles  generally  in  the  Chicago  market  is 
based  on  the  Pittsburgh  price  plus  the  rates  from  Pittsburgh.  Inland 
Steel  Co.  V.  Director  General,  462  (466). 

PRIVATE  TRACKS. 

Although  reasonably  practicable,  since  complainant  has  not  provided  a 
private  track  with  which  connection  could  be  made,  complainant  not  en- 
titled to  an  order  requiring  a  switch  connection  with  a  proposed  private 
track  from  its  mine  to  the  line  of  the  N.  &  W.  at  Mathi's  spar,  Quaker, 
W.  Va.    Virginia  Coal  &  Fuel  Co.  v.  N.  &  W.  Ry.  Co.,  61. 

Car  of  coal  placed  on  private  sidetrack  March  16,  1917,  and  unloaded  same 
day.  Sidetrack  extended  in  part  over  tract  not  owned  by  complainant 
and  due  to  delays  in  the  purchase  thereof  notice  served  upon  defendant 
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that  legal  proceedings  would  be  instituted  If  rolling  stock  should  be 
moved  over  this  sidetrack.  Defendant  did  not  remove  car  until  March  20. 
Held:  As  tariff  provided  that  "a  car  held  for  unloading  is  considered 
released  when  lading  removed/'  and  car  was  not  held  for  or  by  com- 
plainant after  March  16,  demurrage  unauthorized.  Reparation  awarded. 
Holland  AniUne  Co.  v.  P.  M.  Ry.  Co.,  617. 
PROFIT. 

Regardless  of  the  fact  that  complainant  could  have  secured  a  lower  rate 
had  it  routed  its  shipment  via  another  route,  it  can  not  be  urged  that 
complainant  should  be  required  to  suffer  a  loss  resulting  from  an  un- 
reasonable exaction  on  the  part  of  the  defendants,  and  that  the  latter 
should  be  permitted  to  retain  their  excessive  profits.  Mississippi  River 
&  Bonne  Terre  Ry.  v.  Director  General,  674  (677-678). 

The  fact  that  a  competitor  made,  or  had  an  opportunity  to  make,  a  larger 
margin  of  profit  by  a  rate  less  than  a  maximum  reasonable  rate  is  no 
proof  that  the  competitor's  rate  caused  damages  for  which  reparation 
may  be  awarded.    Park  v.  L.  &  N.  R.  R.  Co.,  703  (707). 
PROPORTIONAL  RATE.    See  also  Combination  Rates;  Factor. 

On  lumber  from  Bolton,  N.  C,  to  Norfolk  and  Pinners  Point,  Va.,  and  points 
north  thereof,  found  unreasonable  to  extent  it  exceeded  the  aggregate 
of  intermediate  rates  in  effect  over  route  of  movement  via  Drum  Hill, 
N.  C.  Reparation  awarded.  Waccamaw  Lumber  Co.  v.  A.  O.  L.  R.  R. 
Co.,  595. 

On  railway  fuel  and  commercial  coal,  each  factor  of  the  proportional  rates 
was  increased  15  cents.  Held:  Double  increase  not  justified  and  unrea- 
sonable, as  permission  under  which  allowed,  construed  as  authorizing  an 
Increase  in  the  through  rate,  whether  maintained  as  joint  or  combination, 
of  not  more  than  15  cents.  Reparation  awarded.  Mississippi  River  & 
Bonne  Terre  Ry.  v.  Director  General,  674. 
RAIL-AND-WATER.     See  also  Ocean-and-Rail  ;  Wateb-and-Rail. 

Rates  on  eyelets  from  New  Bedford,  Mass.,  to  Pier  40,  New  York,  N.  Y., 
moving  all-water,  not  shown  unreasonable  as  compared  with  all-rail  and 
rail-and- water  rates  from  other  Massachusetts  and  Connecticut  points  to 
same  destination.  New  Bedford  Board  of  CJommerce  v.  Director  General, 
274. 
RAIL-WATER- AND-RAIL.  See  Water  and  Rail. 
RATE  COMPARISONS. 

Table  showing  to  what  extent  the  Shreveport  scale  would  change  the  class 
rates  from  St.  Louis,  Mo.,  and  Memphis,  Tenn.,  to  typical  stations  in 
Arkansas.    Memphis-Southwestern  Investigation,  515  (525,  526). 

Table  showing  comparison  of  Arkansas,  Oklahoma,  and  Missouri  intrastate 
rates  and  jobbers'  and  Shreveport  scales,  in  effect  prior  to  the  25  per 
cent  increase,  for  distances  ranging  from  50  to  185  miles.    Id.  (526-527). 

Table  showing  how  the  Shreveport  scale  percentages  compare  with  those 
observed  in  the  west  and  southwest  generally.    Id.  (536). 

Table  comparing  Arkansas  intrastate  class  rates  with  interstate  class  rates 
from  Memphis,  Tenn.,  to  Arkansas  points,  for  like  distances.    Id.  (539). 

Table  comparing  the  interstate  class  rates  from  Monroe,  La.,  to  certain 
Arkansas  points  with  Arkansas  intrastate  rates.    Id.  (554). 

Rates  on  representative  commodities  from  New  Orleans,  La.,  to  Kansas 
City,  Mo.,  compared  with  corresponding  rates  to  intermediate  points  in 
Kansas.     Id.   (571). 


854  INDEX   DIGEST. 

RATE  COMPARISONS— Continued. 

Mere  citation  of  rates  for  comparable  distances  without  a  showing  of  the 
conditions  under  which  such  rates  were  established,  volume  of  move- 
ment thereunder  or  similarity  of  transportation  circumstances  and  con- 
ditions, are  not  very  helpful.  New  York  Commission  of  Highways  v. 
Director  General,  619  (623). 
RATES. 

The  expression  of  rates  and  charges  In  the  form  of  divisions  makes  them 
none  the  less  rates  and  charges  which  may  be  discriminatory.    Western 
Pacific  R.  R.  Co.  v.  S.  P.  Co.,  71  (73). 
REASONABLENESS  OF  RATE.    See  Measure  of  Rate. 
RECIPROCITY. 

Carriers  having  elected  to  join  in  through  routes  and  Joint  fares  can  not 
be  heard  to  say  that  possibilities  of  reciprocity  as  between  themselves 
and  smaller  possibilities  of  reciprocity  as  betwe3n  each  of  them  and 
complainant  justify  the  discrimination  complained  of.  Western  Pacific 
R.  R.  Co.  V.  S.  P.  Co.,  71  (81). 
RECONSIGNMENT. 

Reconsignment  and  demurrage  charges  found  legally  applicable  and  not 
unreasonable,  as  mailing  of  reconsignment  order,  without  regard  to  its 
delivery,  was  not  in  law  a  compliance  with  requirements  of  governing 
tariffs,  by  the  terms  of  which  only  orders  "  received  "  sufficed.  Wheeler 
V.  Director  General,  149. 

On  lumber,  originally  consigned  to  Chattanooga,  Tenn.,  instructions  mailed 
and  telegraphed  to  defendant's  agents  at  Nashville  and  Chattanooga  for 
reconsignment  to  Phllipsburg,  Pa.  Due  to  error  in  transmission  of 
telegram  defendant  diverted  shipment  to  West  Philadelphia,  Pa.,  where  de- 
murrage  accrued.  Shipment  ultimately  forwarded  to  Phllipsburg.  Held: 
Detention  at  Philadelphia  due  to  railroad  error  and  no  demurrage  law- 
fully accrued  at  that  point.  Reparation  awarded.  Southern  Lumber  & 
Mfg.  Co.  V,  C.  of  G.  Ry.  Co.,  225. 

Certain  shipments  of  scrap  iron  refused  and  held  more  than  72  hours  before 
reconsignment,  and  others  partially  unloaded  and  forwarded  at  reduced 
weights  to  final  destination.  Held:  Shipments  not  entitled  to  joint 
through  rates,  and  combination  rates  charged  not  found  unreasonable. 
Kaufman  &  Sons  Co.  v.  C.  R.  R.  Go.  of  N.  J.,  268. 

One  of  the  conditions  precedent  to  a  reconsignment  privilege  is  that  con- 
tents of  car  should  remain  unchanged.    Id.  (270). 

Delivery  refused  because  reconsignment  point  embargoed  and  demurrage 
accrued.  Held:  Demurrage  illegal,  as  tariff  made  no  restriction  against 
reconsignment  to  embargoed  points,  or  for  detention  charges  on  shipments 
so  reconsigned.  Reparation  awarded.  Ferguson  Lumber  Co.  v.  Director 
General,  335. 

Combination  of  rates  to  and  from  reconslgning  points  plus  reconsignment 
charges  found  unreasonable  to  extent  they  exceeded  joint  through  rates 
plus  charges  for  reconsignment,  subsequently  established.  Reparation 
awarded.     Bennett  Grain  Co.  v.  Director  (General,  744. 

Following  Kern  d  Sons,  40  I.  C.  C,  552,  and  Reconsignment  Case,  47 
I.  C.  C,  590,  combination  rate  plus  reconsignment  charge  found  un- 
reasonable to  extent  they  exceeded  joint  through  rate  plus  reconsignment 
charge  in  effect  via  another  route  and  subsequently  established  via  route 
of  movement.  Reparation  awarded.  Lowry  Lumber  Co.  i;.  Director 
General,  751. 
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REDUCTION  IN  RATES. 
By  Carriers: 

Rate  on  glass  soda  bottles  from  Okmulgee,  Okla.,  to  Thibodaux,  La*, 
exceeded  rate  subsequently  established.  Reparation  awarded.  Illi- 
nois Glass  Co.  V.  St.  L.-S.  F.  Ry.  Co.,  8. 

Rate  on  yellow-pine  lumber  from  Lenwil,  La.,  to  Ash  Grove,  Kans., 
located  on  the  Sallna  Northern  Railroad,  exceeded  the  junction  point 
rate  subsequently  made  applicable  to  Ash  Grove.  Reparation 
awarded.    Dietz  Lumber  Co.  v.  Director  General,  21. 

Class  E  rate  on  crude  clay  from  Buffalo  Gap,  S.  Dak.,  to  Des  Moines, 
Iowa,  exceeded  lower  commodity  rate  subsequently  established. 
Reparation  awarded.     Reflnite  Co.  v.  Director  General,  31. 

Second-class  rate  on  tin-foil  from  New  York,  N.  Y.,  to  Winston-Salem, 
N.  C,  exceeded  lower  rate  subsequently  established.  Reparation 
awarded.    Reynolds  Tobacco  Co.  v.  P.  R.  R.  Co.,  33. 

Carriers  in  recognition  of  conditions  and  of  the  competitive  nature 
of  the  commodities,  have  put  copra  and  palm-kernel  products  on 
the  same  basis  as  cottonseed  products,  but  this  action  on  their  part 
is  not  necessarily  an  admission  that  the  higher  rates  charged  were 
unreasonable  or  prejudicial.  Southport  Mill  (Ltd.)  v.  Director 
General,  154  (161). 

Third-class  rate  legally  applicable  on  shipments  of  Ivory-nut  shavings 
from  Rochester,  N.  Y.,  to  North  Birmingham,  Ala.,  exceeded  sixth- 
class  rate  subsequently  established.  Reparation  awarded.  Aetna 
Explosives  Co.  v.  N.  Y.  C.  R.  R.  Co.,  170  (171). 

Joint  class  B  rate  on  terra  cotta  from  St  Louis,  Mo.,  to  New  Madrid, 
Mo.,  via  an  Interstate  route,  exceeded  lower  class  D  rate  subse- 
quently established.  Reparation  awarded.  Winkle  Terra  Cotta  Co. 
t\  Director  General,  172. 

On  anthracite  coal  from  Pennsylvania  anthracite-coal  district  via 
Buffalo,  N.  Y.,  to  Toledo,  Ohio,  both  factors  of  combination  rates 
Increased.  .  Lower  rate  applicable  via  another  route  subsequently 
established  via  route  of  movement.  Reparation  awarded.  Gosllne 
&  Co.  V.  Director  General,  220. 

Fifth-class  rate  on  saltpeter  (nitrate  of  potash)  from  Carneys  Point, 
N.  J.,  to  American  Lake,  Wash.,  formerly  Du  Pont  and  now  called 
Camp  Lewis,  Wash.,  exceeded  lower  rate  subsequently  established. 
Reparation  awarded.  Du  Pont  de  Nemours  &  Co.  v.  Director  Gen- 
eral, 246. 

Commodity  rate  on  cull  apples  from  Peshastln,  Cashmere,  Wenat- 
chee,  and  Monitor,  Wash.,  to  Portland,  Oreg.,  exceeded  lower  rate 
subsequently  established.  Reparation  awarded.  Wlttenburg-King 
Co.  V.  Director  General,  260. 

Fifth-class  rate  on  rock  board  from  Rockford,  111.,  to  Kansas  City, 
Mo.,  and  Minneapolis,  Minn.,  exceeded  lower  commodity  rate  sub- 
sequently established.  Reparation  awarded.  Rockford  Paper  Box 
Board  Co.  v.  C,  M.  &  St.  P.  Ry.  Co.,  262. 

Sixth-class  rate  on  stable  manure  from  Camp  Sherman,  Ohio,  to 
Parma,  Ohio,  exceeded  lower  commodity  rate  subsequently  estab- 
lished. Reparation  awarded.  Swift  &  Co,  v.  Director  General, 
324    (325). 
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REDUCTION  IN  RATES— Continued. 
By  Carriers — Continued. 

Rate  on  motor  lubricating  oil,  in  drums,  from  San  Antonio,  Tex.,  to 
Coffey ville,  Kans.,  exceeded  rate  from  Houston,  Tex.,  and  subse- 
quently established  from  San  Antonio.  Reparation  awarded.  Na- 
tional Refining  Co.  v.  Director  General,  341. 

Fourth-class  rate  on  metal  barrel  churns  from  Bellewood,  111.,  to 
Portland,  Oreg.,  not  found  unreasonable  as  compared  with  lower 
commodity  rate  subsequently  established.  Sturges  &  Burn  Mfg.  Co. 
V.  Director  General,  345. 

The  voluntary  reduction  of  a  rate  by  carriers  is  not  enough  to  sup- 
port an  award  of  reparation  on  shipments  moving  prior  to  the 
reduction.     Id.   (346). 

Rates  on  cotton  piece  goods,  L  c.  1.,  from  Boston,  Mass.,  and  other 
eastern  seaboard  points,  to  Springfield,  Mo.,  via  water  and  rail 
and  rall-water-and-rall  routes  through  Memphis,  Tenn.,  exceeded 
the  combination  of  Intermediate  rates  to  and  from  Memphis,  subse- 
quently established.  Reparation  awarded.  Keet  &  Roundtree  Dry 
Goods  Co.  V,  Director  General,  400. 

Through  second-class  express  rates  on  cream,  in  cans,  from  New 
Mexico  and  Texas  points,  via  Interstate  routes,  to  El  Paso,  Tex., 
exceeded  aggregate  of  intermediate  rates  subsequently  established. 
Reparation  awarded.  Rio  Grande  Valley  Creamery  Oo.  v.  Wells 
Fargo  &  Co.,  425. 

Combination  rate,  legally  applicable,  on  matches  from  Chico,  Calif., 
to  Albuquerque,  N.  Mex.,  and  Holbrook  and  Prescott,  Ariz.,  exceeded 
lower  rate  In  effect  via  another  route  and  subsequently  established 
via  route  of  movement.  Reparation  awarded.  Diamond  Match  Co.  v. 
V.  Director  General,  597  (599). 

Rates  on  cattle  from  Hereford  and  Abernathy,  Tex.,  to  Pocatello,  Idaho, 
and  Butte  and  Monlda,  Mont,  exceeded  lower  rate  subsequently  es- 
tablished. Reparation  awarded.  Portland  Cattle  Loan  Co.  v.  Di- 
rector General,  597  (599). 

Rate  on  bananas  from  Mobile,  Ala.,  and  New  Orleans,  La.,  to  Miami, 
Okla.,  not  found  unreasonable  as  compared  with  lower  rate  to  com- 
peting points  in  the  same  general  territory,  which  rate  was  subse- 
quently made  applicable  to  Miami.  Thomas  Fruit  Co.  v,  director 
General,  605. 

Combination  rate  on  crushed  stone  from  Tomkins  Cove,  N.  Y.,  to 
points  in  New  York  exceeded  joint  commodity  rate  subsequently  es- 
tablished. Reparation  awarded.  New  York  Commission  of  High- 
ways V.  Director  General,  619  (620-621). 

Class  rates  on  sand  and  gravel  from  Buffalo,  N.  Y.,  to  Bnnerdale, 
Aloquin,  and  Flint,  N.  Y.,  exceeded  commodity  rate  subaequ^itly 
established.    Reparation  awarded.    Id.  (621-623). 

On  coal  from  Chowan,  Pa.,  to  Alkali,  Ohio,  combination  rate  legally 
applicable  was  higher  than  the  combination  asseBsed.  Defendants 
subsequently  established  a  Joint  rate  equal  to  combination  charged. 
Held:  Rate  charged  found  unreasonable  to  extent  it  exceeded  rate 
subsequently  established.  Waiver  of  undercharges  authorised.  Dia- 
mond Alkali  Co.  V.  Director  General,  711« 
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REDUCTION  IN  RATES-Continued. 
By  Carriers — Continued. 

Rate  on  ginger,  pepper,  cassia,  and  nutmegs,  unground,  from  Seattle 
and  Tacoma,  Wash.,  to  New  York,  N.  Y.,  and  other  points  in  eastern 
defined  territory  exceeded  rates  from  California  terminals  and  subse- 
quently established  from  Seattle  and  Tacoma.  Reparation  awarded. 
Frame  &  Co.  v.  Director  General,  721. 

Charges  based  on  combination  of  rates  to  and  from  reconsigning 
points  plus  reconsignment  charges  found  unreasonable  to  extent 
they  exceeded  joint  through  rates  plus  charges  for  reconsignment, 
subsequently  established.  Reparation  awarded.  Bennett  Grain  Co. 
V.  Director  General,  744. 

Rates  on  cherries  and  fresh  strawberries  from  White  Salmon,  Wash., 
to  Sioux  Falls,  S.  Dak.,  exceeded  rates  subsequently  established. 
Reparation  awarded.    Haley  &  Lang  Co.  i;.  American  Exp.  Co.,  747. 

Following  Kern  d  Sons,  40  I.  C.  C,  552,  and  Reconsignment  Case,  47 
I.  C.  C,  590,  combination  rate  plus  reconsignment  charge  found  un- 
reasonable to  extent  they  exceeded  joint  through  rate  plus  reconsign- 
ment charge  in  effect  via  another  route  and  subsequently  established 
via  rdute  of  movement.  Reparation  awarded.  Lowry  Lumber  Co.  v. 
Director  General,  751. 

Rate  on  gasoline  from  Wilson,  Okla.,  to  El  Paso,  Tex.,  exceeded  lower 
rate  subsequently  established.     Reparation  awarded.     Sunland  Oil 
Co.  V.  Director  General,  753. 
By  Commission : 

Rate  on  imported  nitrate  of  soda  from  New  Orleans,  La.,  and  Pensa- 
cola,  Fla.,  to  Fenn,  Ark.,  found  unduly  prejudicial.  Rate  at  least  2.5 
cents  lower  than  maintained  on  like  trafiic  from  the  same  points  of 
origin  to  Joplln,  Carl  Junction,  Atlas,  Turck,  and  Pittsburg,  pre- 
scribed.   Equitable  Powder  Mfg.  Co.  v.  Director  General,  24  (27). 

Combination  rate  on  lumber  from  Merry ville.  La.,  to  Orange,  Tex.,  via 
De  Ridder,  La.,  and  Maurlcevllle,  Tex.,  found  unreasonable  as  com- 
pared with  rates  from  Merryvllle  to  Houston,  and  from  other  Louisi- 
ana points  to  Houston  and  Orange  for  greater  distances.  Reasonable 
maximum  rate  prescribed  and  reparation  awarded.  National  Ship- 
building Co.  of  Texas  v.  K.  C.  S.  Ry.  Co.,  104. 

Rate  on  slack  coal  from  Hume,  Mo.,  to  South  Fort  Smith,  Ark.,  found 
unreasonable  to  extent  It  exceeded  rate  via  route  other  than  route  of 
movement.  Reasonable  rate  prescribed  and  reparation  awarded. 
Fort  Smith  Spelter  Co.  v.  Director  General,  133. 

Sixth-class  rate  on  old  rails  from  East  St.  Louis,  111.,  to  Boonville, 
Ind.,  found  unreasonable  to  extent  it  exceeded  or  may  exceed  lower 
commodity  rate  in  effect  to  Louisville,  Ky.  Reparation  awarded. 
Zelnlcker  Supply  Co.  v.  Director  General,  135. 

Fifth-class  rate  on  sulphuric  acid  in  tank-car  loads,  from  Perth  Amboy, 
N.  J.,  to  Philadelphia,  Pa.,  found  unreasonable  to  extent  it  exceeded 
lower  commodity  rate  applicable  via  routes  other  than  route  of 
movement.  Reasonable  rate  prescribed  and  reparation  awarded. 
Du  Pont  de  Nemours  &  Co.  v.  Director  General,  151. 

Rate  on  staves  and  heading  from  Star  City,  Ark.,  located  on  the  Gould 
Southwestern  Ry.,  to  New  Orleans,  La.,  found  unreasonable  to  ex- 
tent it  exceeded  or  may  exceed  the  rate  on  like  traffic  from  Gould, 
Ark.,  the  junction  point.  Reparation  awarded.  Chop  v.  Director 
General,  182. 
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REDUCTION  IN  RATES— Continued. 
By  Commission — Continued. 

Class  A  rate  on  lumber  from  New  Orleans,  La.,  to  Violet,  La.,  found 
unreasonable  to  extent  it  exceeded  rate  subsequently  established  by 
the  Director  General.  Reparation  awarded.  Ruddock  Orleans  Cy- 
press Co.  V.  Director  General,  236. 

Second-class  any-quantity  rate  on  smoothed  zinc  plate,  c.  1.  and  1.  c.  1., 
from  Plymouth  and  Framingham,  Mass.,  to  Pacific  coast  points  found 
unreasonable  to  extent  it  exceeded  by  more  than  25  cents  the  c.  1.  and 
L  e.  1.  rates  maintained  on  plate  or  sheet  zinc.  Reasonable  rates  pre- 
scribed and  reparation  awarded.    Mohr  &  Sons  v,  N.  E.  S.  S.  Co.,  265. 

Rate  of  15  cents  per  long  ton  on  limestone  from  Jamesville,  N.  Y.,  to 
Solvay,  N.  Y.,  increased  following  Fifteen  Per  Cent  Case,  and  again 
by  Director  General  under  General  Order  No.  28,  to  40  cents.  Upon 
protest  rate  reduced  to  30  cents.  Held:  Rates  charged  on  shipments 
moving  after  June  25,  1918,  found  unreasonable  to  extent  they 
exceeded  or  may  exceed  rate  of  25  cents  prescribed  herein.  Repara- 
Uon  awarded.    Solvay  Process  Co.  v.  D.,  L.  &  W.  R.  R.  Co.,  280. 

Rates  on  coal  from  wharves  at  New  Bedford,  Mass.,  to  the  plant  of 
the  New  Bedford  Extractor  Co.,  at  New  Bedford,  focated  just  out- 
side of  the  switching  district,  should  not  exceed  by  more  than  5 
ceats  per  long  ton  the  rates  maintained  from  the  wharves  to  points 
within  the  switching  district.  Reparation  awarded.  New  Bedford 
Board  of  Commerce  v.  Director  General,  320. 

Combination  class  rate  on  high  explosives  from  South  Windsor,  Conn., 
to  Emporium,  Pa.,  found  unreasonable  to  extent  it  exceeded  Joint 
first-class  rate  in  effect.  Reasonable  maximum  rate  prescribed  and 
reparation  awarded.    Aetna  Explosives  Co.  v.  Director  General,  333. 

Class  D  rate  on  scrap  iron  from  points  in  southeastern  Arkansas  to 
Kansas  City,  Mo.,  exceeded  lower  commodity  rate  from  Tallulah, 
La.,  a  farther  distant  point,  to  same  destination.  Reasonable  rate 
prescribed  and  reparation  awarded.  Sonken-Galamba  Iron  &  Metal 
Co.  V.  Director  General,  339. 

Fifth-class  rate  of  16  cents  on  nitrate  of  soda  in  bags  from  Port  Rich- 
mond (Philadelphia),  Pa.,  to  Carney's  Point,  N.  J.,  found  unrea- 
sonable to  extent  it  exceeded  11.3  cents,  the  aggregate  of  intermedi- 
ate rates  to  and  from  Belmont  (Philadelphia),  Pa.  Rate  of  15 
cents  prescribed  and  reparation  awarded  on  basis  of  11.3-cent  rate. 
Du  Pont  de  Nemours  &  Co.  v.  Director  General,  347. 

Present  Intrastate  rate,  initiated  by  the  Director  (General,  on  coal  from 
Nelsonville,  Ohio,  a  point  in  the  Hocking  field,  to  Aultman,  Ohio, 
found  unreasonable  as  compared  with  rate  from  Haydenville,  Ohio. 
Rate  applicable  from  the  Hocking  field  to  points  on  the  Erie  R.  R. 
east  of  Akron,  Ohio,  to  and  including  Ravenna,  prescribed.  National 
Fireproofing  Co.  v.  Director  General,  485. 

Rate  of  $5.10  per  ton  on  niter  cake  from  Carney's  Point,  N.  J.,  to 
Norfolk,  Va.,  found  unreasonable  as  compared  with  rates  on  other 
low-grade  commodities  between  other  points.  Rate  of  $4  prescribed 
for  future  and  reparation  awarded  on  basis  of  $2.80  per  ton.  Da 
Pont  de  Nemours  &  Co.  v.  Director  (General,  499. 

Rates  legally  applicable  on  gasoline  in  tank-car  loads  from  Cushing, 
Okla.,  to  Little  Rock,  Ark.,  found  unreasonable  to  extent  they  ex- 
ceeded lower  rate  in  effect  via  routes  other  than  route  of  movement 
Reasonable  rate  prescribed  and  reparation  awarded.  Roxaiia 
Petroleum  Co.  of  Oklahoma  v»  Director  General,  607. 
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Following  Rates  on  Lumbei-  and  Lumber  Products,  52  I.  C.  C,  598, 
625,  rates  on  cedar  poles  and  piling  transported  on  more  than  one 
car,  from  Washington,  Oregon,  Idaho,  Montana,  and  British  Co- 
lumbia to  various  states  principally  east  of  the  Rocky  Mountains, 
found  unreasonable  in  so  far  as  they  exceeded  rates  on  fir  lumber 
In  single  carloads.  National  Pole  Co.  v.  A.,  T.  &  S.  F.  Ry.  Co.,  625. 
Rates  on  sand  from  complainant's  plant  near  Turner,  Kans.,  to  desti- 
nations within  the  switching  limits  of  Kansas  City,  Mo.-Kans., 
found  unreasonable  to  extent  they  exceed  2  cents  per  100  pounds 
and  relatively  unreasonable  to  extent  they  exceed  the  charges  from 
Slrrldge,  Kans.,  a  point  within  the  switching  limits.  Reasonable 
maximum  rate  prescribed  and  reparation  awarded.  Kaw  River 
Sand  &  Material  Co.  v.  A.,  T.  &  S.  F.  Ry.  Co.,  683. 
Rates  on  fresh  meats  In  straight  carloads,  or  in  mixed  carloads  with 
packing-house  products,  from  Kansas  City,  Kans.,  to  Oklahoma 
City,  Okla.,  found  unreasonable  to  extent  they  exceed  rates  on  the 
basis  of  the  distance  scale  prescribed  In  Investigation  of  Alleged 
Unreasonable  Rates  on  Meats,  22  I.  C.  C,  160.  Reasonable  maxi- 
mum rate  prescribed  and  reparation  awarded.  Sulzberger  &  Sons 
Co.  V.  C,  R.  I.  &  P.  Ry.  Co.,  691. 
Rates  on  horses  and  mules  from  Springfield  and  Lockwood,  Mo.,  and 
Belleville,  Kans.,  to  Helena,  Ark.,  found  unreasonable  to  extent 
they  exceeded  rates  In  effect  via  other  available  routes.  Reasonable 
rates  prescribed  and  reparation  awarded.  Helena  Traffic  Bureau  v. 
Director  General,  708. 
Rates  on  O'Cedar  polish  and  various  wax  furniture  and  floor  polishes, 
In  metal  cans,  In  boxes,  1.  c.  1.,  from  Chicago,  111.,  Racine,  Wis., 
Cincinnati,  Ohio,  and  Boston,  Mass.,  to  Portland,  Oreg.,  and  on 
O'Cedar  polish  in  metal  cans,  In  boxes,  and  In  glass,  in  boxes,  on 
mops  and  mop  handles,  1.  c.  1.  and  In  straight  carloads  from 
Chicago  to  Pacific  coast  terminals,  found  unreasonable.  Reason- 
able rates  prescribed  and  reparation  awarded.  Portland  Traffic 
&  Transportation  Asso.  v,  B.  &  M.  R.  R.,  733. 
REFRIGERATOR  CARS. 

Jurisdiction  of  Commission  to  order  express  refrigerator  service  ques- 
tioned following  R.  R.  ComWs.  of  Florida,  44  I.  C.  C,  645,  In  which  It 
was  held  that  the  Commission  Is  without  authority  to  require  carriers 
to  acquire  refrigerator  cars  for  use  In  express  service.  Complainants, 
however,  asked  only  that  defendant  haul  express  refrigerator  cars  fur- 
nished by  shippers,  and  case  cited  held  not  controlling  here.  Camp- 
bell V.  Southern  Exp.  Co.,  633  (635-^6). 
REFUSAL. 

Following  Wall  Rope  Works,  49  I.  O.  C,  199,  agent's  act  of  refusing  to 
accept  certain  shipments  of  rope  and  compelling  shipper  to  forward  as 
1.  c.  1.  traffic,  found  to  have  been  unauthorized,  as  embargo  against  c.  1. 
traffic  had  been  removed.  Reparation  awarded.  Wall  Rope  Works 
(Inc.)  V.  P.  R.  R.  Co..  337. 
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REBX^SED  SHIPMENT. 

Upon  arrival  of  shipment  defendant  wired  complainant  that  consignee  had 
refused  delivery,  and  was  advised  to  store.  Defendant  did  not  store 
promptly.  Held:  Demurrage  should  have  terminated  ui)on  receipt  of 
notice  to  store,  aad  charges  for  storage  under  car  demurrage  rules  the 
same  as  if  the  freight  had  remained  in  the  car,  found  illegal.  Piqna 
Milling  Co.  V.  E.  R.  R.  Co.,  239. 

Certain  shipments  refused  and  held  more  than  72  hours  before  reconsign- 
ment  not  entitled  to  joint  through  rates.    Combination  rates  charge<l  not 
found  unreasonable.    Kaufman  &  Sons  Co.  v.  C.  R.  R.  Co.  of  N.  J.,  268. 
REHEARING.    See  also  Modification  ;  Supplemental  Report. 

Upon  rehearing,  findings  in  original  reports,  42  I.  C.  C,  435,  and  51  I.  C.  C, 
28,  in  which  ferry-car  charges  not  shown  unreasonable  on  shipments 
forwarded  to  defendant's  transfer  stations  for  shipment  interstate, 
necessitating  a  back  haul  through  loading  points,  adhered  to.  United 
Shoe  Machinery  Co.  v.  B.  &  M.  R.  R.,  206. 

Upon  rehearing,  fifth-class  rate  on  rock  board  found  unreasonable  to  extent 
it  exceeded  commodity  rate  on  wood-pulp  board,  which  rate  was  sub- 
sequently made  applicable  to  rock  board.     Reparation  awarded.     Rock- 
ford  Paper  Box  Board  Co.  v.  C,  M.  &  St.  P.  Ry.  Co.,  262. 
RELATIONSHIP  OF  RATES. 

Between  Milwaukee  and  Sheboygan,  Wis.,  prescribed.  Sheboygan  Aaso.  of 
Commerce  v.  C.  &  N.  W.  Ry.  Co.,  140  (145). 

Fifth-class  rate  on  evaporated  skimmed  milk  containing  vegetable  fat,  from 
Jefferson  and  Oconomowoc,  Wis.,  to  De  Ridder,  La.,  found  unreasonable 
to  extent  it  exceeded  the  rate  on  like  traffic  from  Milwaukee  to  Texas 
common  points.  Reasonable  relationship  of  rates  prescribed  and  repara- 
tion awarded.    Hebe  Co.  v.  Director  General,  214. 

Rate  on  blackstrap  molasses,  in  tank-car  loads,  from  certain  Louisiana 
points  to  Orange  and  Beaumont,  Tex.,  and  present  increased  rates  from 
and  to  the  same  points,  found  unreasonable  to  extent  they  exceed  the 
rates  from  Shreveport,  La.,  to  points  in  Texas  for  like  distances.  Rela- 
tionship of  rates  prescribed  and  reparation  awarded.  Orange  Rice  Mill 
Co.  V.  T.  &  N.  O.  R.  R.  Co.,  661. 

Class  rates  between  points  in  tmink  line  territory  and  Carrollton,  Ky., 
based  upon  the  Cincinnati  combinations,  not  found  unduly  prejudicial 
to  Carrollton  in  their  relation  to  rates  between  the  same  eastern  points 
and  other  cities  on  the  Ohio  River  between  Cincinnati,  Ohio,  and  Evans- 
ville,  Ind.    Commercial  Club  of  Carrollton,  Ky.,  v.  Director  General,  607. 

Carrollton,  Ky.,  found  entitled  to  rates  to  and  from  New  York,  N.  Y., 
and  other  eastern  points  that  do  not  exceed  the  rates  between  Worth- 
ville,  Ky.,  and  the  same  points  by  more  than  the  amounts  which  the 
rates  between  Cincinnati,  Ohio,  and  Carrollton  exceed  those  between 
Cincinnati  and  Worthville.  Id.  (702). 
RELATIVE  ADJUSTMENT.     See  Adjustment  of  Rates;  Relationship  or 

Rates. 
RELATIVE  RATES.    See  also  Prefesence  and  Pbejttdices. 

Carney's  Point,  N.  J. :  E^rst-class  rate  on  wet  nitrocellulose  from  Norfolk, 
Va.,  to,  exceeded  lower  commodity  rate  from  Hopewell,  Va.,  to  which 
Norfolk  is  intermediate  via  route  of  movement.  Reparation  awarded. 
Du  Pont  de  Nemours  &  Co.  v.  Director  General,  247. 
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RELATIVE  RATES— Continued. 

Cleveland,  Ohio :  Rates  legally  applicable  on  mill  dnder  from,  to  Charlotte, 
N.  Y.,  a  point  in  the  Rochester  group,  found  unreasonable  to  extent  they 
exceeded  rates  in  effect  to  Dubois  and  Punxsutawney,  Pa.,  points  located 
in  the  Emporium  group,  as  same  rates  generally  apply  to  both  groups. 
Reparation  awarded.    McKinney  Steel  Co.  v.  N.  Y.  C.  R.  R.  Co.,  449. 

Fairmont,  W.  Va. :  Rates  on  glass  sand  from  Silica,  Ohio,  to,  compared 
with  rates  to  Pittsburgh  from  various  points  in  Ohio,  Indiana,  and  Illi- 
nois.   Owens  Bottle-Machine  Co.  v,  B.  &  O.  R.  R.  Co.,  122  (126). 

Idaho  points:  Rates  on  coal  from  Castle  Gate,  Helper,  Price,  and  Sunny- 
side,  Utah,  to  Boise,  Nampa,  and  Caldwell,  Idaho,  not  shown  unreason- 
able as  compared  with  lates  between  points  in  western  and  southwestern 
states  for  greater  distances  and  from  competing  points  on  the  U.  P.  and 
O.  S.  L.  in  Wyoming  to  same  Idaho  points.  Compton  Coal  Co.  v.  D.  & 
R.  G.  R.  R.  Co,  718. 

Kansas  City,  Mo. :  Class  D  rate  on  scrap  Iron  from  points  in  southeastern 
Arkansas  to,  exceeded  lower  commodity  rate  from  Tallulah,  La.,  a  farther 
distant  point,  to  same  destination.  Reasonable  rate  prescribed  and  repa- 
ration awarded.  Sonken-Galamba  Iron  &  Metal  Co.  v.  Director  Gen- 
eral, 339. 

Kansas  City  switching  district:  Rates  on  sand  from  complainant's  plant 
near  Turner,  Kans.,  to  destinations  within  the  switching  limits  of  Kansas 
City,  Mo.-Kans.,  found  unreasonable  to  extent  they  exceed  2  cents  per 
100  pounds  and  relatively  unreasonable  to  extent  they  exceed  the  charges 
from  Sirridge,  Kans.,  a  point  within  the  switching  limits.  Reasonable 
maximum  rate  prescribed  and  reparation  awarded.  Kaw  River  Sand  & 
Material  Co.  v.  A.,  T.  &  S.  F.  Ry.  Co.,  683. 

Le  Roy,  N.  Y. :  Rate  on  crushed  stone  from,  to-  points  in  New  York  not 
found  unreasonable  as  compared  with  rate  from  North  Le  Roy,  N.  Y., 
distance  and  other  conditions  considered.    New  York  Commission  of  High-  ^ 
ways  V.  Director  General,  619  (624). 

New  Orleans,  La. :  Rates  on  shelled  com  from  Columbia,  Aspen  Hill,  and 
Pulaski,  Tenn.,  to,  not  shown  unreasonable  as  compared  with  rates  from 
Mt.  Pleasant,  Tenn.,  and  other  farther  distant  points.  Park  v,  L.  &  N. 
R.  R.  Co.,  703. 

Orange,  Tex :  Combination  rate  on  lumber  from  Merry ville.  La.,  to,  via 
De  Rldder,  La.,  and  Mauriceville,  Tex.,  found  unreasonable  as  compared 
with  rates  from  Merryville  to  Houston  and  from  other  Louisiana  points 
to  Houston  and  Orange  for  greater  distances.  Reasonable  rate  prescribed 
and  reparation  awarded.  National  Shipbuilding  Co.  of  Texas  v.  K.  C. 
S.  Ry.  Co.,  104. 

San  Antonio,  Tex.:  Rate  on  motor  lubricating  oil  in  drums  from,  to 
Coffeyville,  Kans.,  exceeded  rate  from  Houston,  Tex.,  and  subsequently 
established  from  San  Antonio.  Reparation  awarded.  National  Refining 
Co.  V.  Director  General,  341. 

Sheboygan,  Wis. :  Class  rates  and  distances  from  Sheboygan  and  Milwaukee, 
Wis.,  to  various  points,  compared.  Sheboygan  Asso.  of  Commerce  v, 
C.  &  N.  W.  Ry.  Co.,  140   (141). 

Sidney,  Mont.:  Combination  rate  on  mixed  carloads  .of  oranges  and  lemons 
from  Lindsey,  Calif.,  to,  exceeded  lower  commodity  rate  to  other  points 
in  the  same  general  territory.  Reparation  awarded.  Gamble  Robinson 
Co.  V.  N.  P.  Ry.  Co.,  749. 
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RELATIVE  RATES— Continued. 

Wisconsin  points :  Fifth-class  rate  on  evaporated  skimmed  milk  containing 
vegetable  fat  from  Jefferson  and  Oconomowoc,  Wis.,  to  De  Rldder,  La,, 
found  unreasonable  to  extent  It  exceeded  or  may  exceed  the  rate  on  like 
traffic  from  Milwaukee  to  Texas  common  points.     Reparation  awarded. 
Hebe  Co.  v.  Director  General,  214. 
RELEASED  RATES.    See  Value. 
REPARATION.    See  Damages. 
RETURN. 

An  allowance  of  6  per  cent  for  return  upon  Investment  and  for  maintenance 
other  than  depreciation  is  presumably  insufficient.  Solvay  Process  CJo. 
V.  D.,  L.  &  W.  R.  R.  Co.,  280  (287). 

Average  return  on  Investment  of  representative  carriers  serving  the  south- 
west, period  1913  to  1919,  shown.    Memphis-Southwestern  Investigation, 
515  (531). 
RIGHT  OF  SHIPPER.    See  Shipper. 
RISK.    See  Marine  Insurance. 
RIVER  CROSSINGS.    See  also  Mississippi  River  Crossings. 

Charges  for  a  bridge  service  may  be  determined  upon  a  basis  somewhat 
different  from  that  employed  In  the  construction  of  charges  at  a  cross- 
ing where  the  transfer  Is  effected  by  barges  or  other  floating  equipment. 
Memphis-Southwestern  Investigation,  515  (552). 
ROUTES.     See  also  State  and  Interstate. 

Rate  on  glass  soda  bottles  from  Okmulgee,  Okla.,  to  Thlt>odaux,  La.,  moving 
via  Hope,  Ark.,  and  Alexandria,  La.,  found  unreasonablle  to  extent  it 
exceeded  lower  rate  via  New  Orleans,  La.,  Henryetta,  Okla.,  and  Denison, 
Tex.,  which  was  subsequently  established  over  route  of  movement.  Rep- 
aration awarded.     Illinois  Glass  Co.  v,  St.  L.-S.  F.  Ry.  Co.,  8. 

On  soda  ash  from  Barberton,  Ohio,  to  Shlnglehouse,  Pa.,  rate  of  11.6  cents 
and  route  specified.  Agent  advised  that  route  embargoes,  and  destination 
changed  by  agent  to  Ceres.  N.  Y.,  notify  "  Puritan  Glass  Co.,  Shlnglehouse, 
Pa.*'  Shipment  moved  through  Ceres  to  Shlnglehouse  and  rate  of  16.6 
cents  assessed.  Held:  Shipment  mlsrouted  as  rate  of  11.6  applied  over 
another  route  through  Ceres  to  Shlnglehouse.  Reparation  awarded. 
Gross  V.  Director  General,  37. 

Rate  on  molding  sand  from  Utica,  111.,  to  Beaumont,  Tex.,  not  shown  un- 
reasonable as  compared  with  lower  combination  rate  In  effect  via  ESast 
St.  Louis,  111.    Beaumont  Chamber  of  Commerce  t?.  Director  General,  110. 

Rate  on  slack  coal  from  Hume,  Mo.,  to  South  Fort  Smith,  Ark.,  found 
unreasonable  to  extent  it  exceeded  rate  via  route  other  than  route  of 
movement.  Reasonable  rate  prescribed  and  reparation  awarded.  Fort 
Smith  Spelter  Co.  v.  Director  General,  133. 

Commodity  rate,  specified  In  bill  of  lading,  canceled  via  route  of  movement, 
but  was  applicable  via  other  competing  routes.  Higher  rate  legally 
applicable  assessed.  Contention  that  complainant  should  have  been  noti- 
fied of  cancellation.  Held:  Receiving  carrier  not  obligated  to  turn  traffic 
over  to  Its  competitor.    Inman,  Akers  &  Inman  v.  Director  General,  146. 

Fifth-class  rate  on  sulphuric  acid,  in  tank-car  loads,  from  Perth  Amboy, 
N.  J.,  to  Philadelphia,  Pa.,  found  unreasonable  to  extent  it  exceeded 
lower  commodity  rate  applicable  via  routes  other  than  route  of  movement. 
Reasonable  rate  prescribed  and  reparation  awarded.  Du  Pont  de 
Nemours  &  Co.  v.  Director  General,  151« 
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ROUTES— Continued. 

A  shipper  is  not  to  be  denied  a  reasonable  rate  over  a  through  route  merely 
because  a  lower  rate  could  have  been  secured  by  the  use  of  another  route. 
Gosline  &  Co.  v.  Director  General,  220  (223). 

Shipments  of  soda  ash  found  misrouted,  as  lower  rate,  consistent  with  com- 
plainant's routing  instruction  applied  via  route  other  than  route  of 
movement.  Reparation  awarded.  Du  Pont  de  Nemours  &  CJo.  v,  C.  R.  R. 
Co.  of  N.  J.,  243. 

Commodity  rate  on  high  explosives  from  Fayville,  111,  to  Flat  River,  Mo., 
via  the  longer  route  through  Salem,  111.,  not  found  unreasonable,  but 
via  the  shorter  route  through  Ste.  Genevieve,  Mo.,  found  unreasonable 
to  extent  it  exceeded  the  joint  first-class  rate.  Reparation  awarded  and 
reasonable  maximum  rate  prescribed.  Aetna  Explosives  Co.  v.  Director 
General,  350  (352). 

Combination  rate,  legally  applicable  on  matches  from  Chlco,  Calif.,  to 
Albuquerque,  N.  Mex.,  and  Holbrook  and  Prescott,  Ariz.,  exceeded  lower 
rate  in  effect  via  another  route  and  subsequently  established  via  route 
of  movement.  Reparation  awarded.  Diamond  Match  CJo.  v.  Director 
General,  431. 

Complainant  not  shown  damaged  by  undue  prejudice  due  to  refusal  of  cer- 
tain lines  to  absorb  switching  charges  of  the  Erie  on  transit  grain  to 
points  in  Buffalo,  N.  Y.,  but  on  shipments  to  points  which  could  not  have 
been  reached  by  routes  over  which  switching  charges  could  have  been 
avoided,  without  disregarding  routing  instructions,  reparation  awarded. 
Globe  Elevator  CJo.  v.  Director  General,  587  (594). 

Rates  legally  applicable  on  gasoline  in  tank-car  loads  from  Cushing,  Okla., 
to  Little  Rock,  Ark.,  found  unreasonable  to  extent  they  exceeded  lower 
rate  in  effect  via  routes  other  than  route  of  movement  Reparation 
awarded.     Roxana  Petroleum  Co.  of  Oklahoma  v.  Director  General,  607. 

Joint  sixth-class  rate  on  mill  cinder  from  East  Chicago,  Ind.,  to  Detroit, 
Mich.,  found  unreasonable  to  extent  it  exceeded  commodity  rate  via 
routes  other  than  route  of  movement.  Reasonable  relationship  of  rates 
prescribed  and  reparation  awarded.  Interstate  Iron  &  Steel  CJo.  u. 
Director  General.'  669. 

Regardless  of  the  fact  that  complainant  could  have  secured  a  lower  rate 
had  it  routed  its  shipment  via  another  route,  it  can  not  be  urged  that 
complainant  should  be  required  to  suffer  a  loss  resulting  from  an  unrea- 
sonable exaction  on  the  part  of  the  defendants,  and  that  the  latter  should 
be  permitted  to  retain  their  excessive  profits.  Mississippi  River  & 
Bonne  Terre  Ry.  v.  Director  General,  674  (677-678). 

Rates  on  horses  and  mules  from  Springfield  and  Lockwood,  Mo.,  and  Belle- 
ville, Kans.,  to  Helena,  Ark.,  found  unreasonable  to  extent  they  ex- 
ceeded rates  in  effect  via  other  available  routes.  Reasonable  rates  pre- 
scribed and  reparation  awarded.  Helena  Traffic  Bureau  v.  Director 
General,  708. 

The  fact  of  there  being  a  lower  rate  over  routes  other  than  route  of  move- 
ment affords  no  basis  for  an  award  of  reparation.    Id.  (709). 

Following  Kern  d  SonSy  40  I.  C.  C,  552,  and  Reconsignment  Case,  47  I. 
C.  C,  590,  combination  rate  plus  reconsignment  charge  found  unreason- 
able to  extent  they  exceeded  joint  through  rate  plus  reconsignment 
charge  in  effect  via  another  route  and  subsequently  established  via 
route  of  movement  Reparation  awarded.  Lowry  Lumber  Co.  v.  Direc- 
tor General,  751. 
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ROUTING  INSTRUCTION.     See  also  Misboutino. 

On  lumber  originally  consigned  to  Chattanooga,  Tenn.,  Instructions  mailed 
and  telegraphed  to  defendant's  agents  at  Nashville  and  Chattanooga  for 
reconsignment  to  Phillipsburg,  Pa.  Due  to  error  in  transmission  of 
telegram  defendant  diverted  shipment  to  West  Philadelphia,  Pa,,  where 
demurrage  accrued.  Shipment  ultimately  forwarded  to  Phillipsburg. 
Held:  Detention  at  Philadelphia  due  to  railroad  error  and  no  demurrage 
lawfully  accrued  at  that  point.  Reparation  awarded.  Southern  Lumber 
&  Mfg.  Co.  17.  C.  of  G.  Ry.  Co..  225. 

When  a  shipper's  routing  Instructions  are  Incomplete  but  are  consistent 
with  the  cheapest  available  and  resonable  route,  the  carrier  must  send 
the  shipment  by  that  route  or  answer  In  damages  for  mlsrouting.  Du 
Pont  de  Nemours  &  Co.  v.  C.  R.  R.  Co.  of  N.  J.,  243  (244). 

Aflldavlt  Introduced  by  complainant  that  agent  was  Instructed  but  refused 
to  route  shipment  via  lower  rated  route.  Affidavit  also  introduced  by 
carrier's  agent,  that  consignor  instructed  shipment  be  given  to  carrier 
furnishing  cars  first,  and  so  routed  the  shipments.  Held:  Mlsrouting 
not  established.  Zelnlcker  Supply  Co.  v.  M.  P.  R.  R.  Corp.,  715. 
RULES  OF  PRACTICE.     See  Administbative  Ruling;  Pleading  and  Pbao- 

TICE, 

SCALE   OF   RATES.     See  Class   Rates;   Disque  Scale;   Distance  Scale; 

Shrkveport  Scale. 
SCRAP  IRON.    See  Junk. 
SECTION  3.  See  also  Discrimination  ;  Preferences  and  Prejudices. 

A   lower  basis   of  divisions   of   joint   through   passenger   fares  between 
points  In  California  and  Salt  Lake  City,  Utah,  and  points  north  and  east 
thereof,   accorded   complainant,   than   defendants   allow  each  other  of 
similar  joint  fares,  found  to  be  unlawful  in  violation  of  the  second  para- 
graph of  section  3  of  the  act.     Reparation  awarded.     Western  Pacific 
R.  R.  Co.  r.  S.  P.  Co.,  71. 
Second  paragraph  of,  embraces  the  imposition  of  an  affirmative  duty  to 
interchange  and  forward   traffic  between  connecting  lines,  and  a  pro- 
hibition that  there  shall  be  no  discrimination  In  rates  and  charges  be- 
tween such  connection  lines.     All  parts  of  this  provision  are  of  equal 
authority  and  obligations.    Id.  (80). 
To  support  an  award  of  reparation  under,  complainant  must  show  that 
loss  of  profit  or  other  damage  claimed  was  directly  and  solely  due  to 
lower  rate  enjoyed  by  a  competitor.    Park  v.  L.  &  N.  R.  R.  Co.,  703  (706). 
SECTION  4.    See  also  Intermedlate  Points  ;  Long  and  Short  Haul;  Through 

and  IX)CAL. 

Contention  that  the  fourth  section  was  violated,  due  to  maintenance  of  a 
lower  combination  rate  via  a  route  other  than  route  of  movement.  Held: 
As  none  of  the  shipments  moved  over  the  lower  rated  route  any  fourth 
section  departure  with  respect  thereto  is  beyond  the  Issues  of  the  case. 
Beaumont  Chamber  of  Commerce  v.  Director  Qeneral,  110  (111). 

Notation  on  tariff,  in  accord  with  rule  77,  held  to  be  *'a  substantial  compli- 
ance with  the  requirements  of  the  fourth  section."  Du  Pont  de  Nemours 
&  Co.  V.  Director  General,  247  (248). 

Proviso  of,  as  amended  June  18,  1910,  quoted.  Park  v.  L.  &  N.  R.  R.  Co., 
703  (705). 
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SECTION  4— Continued. 

Contention  that  the  maintenance  of  higher  rates  from  Intermediate  than 
from  fartlier  distant  points  were  unlawful  at  the  time  of  passage  of  the 
amended  fourth  section  and  could  not  be  protected  by  applications  filed 
with  the  Commission,  not  sustained,  as  the  higher  rates  were  the  lawful 
rates  notwithstanding  the  fact  that  through  inadvertance  lower  rates 
were  maintained  from  the  farther  distant  points.    Id.  (705). 

SECTION  15. 

Contention  that  power  of  the  Commission  in  prescribing  divisions  of  joint 
rates  is  limited  by  the  terms  of  section  15  to  cases  in  which  such  joint 
rates  were  prescribed  by  the  Commission,  not  sustained.  Western  Pa- 
cific R.  R.  Co.  V.  S.  P.  Co.,  71  (73). 

SET  UP  AND  KNOCKED  DOWN. 

Present  rating  in  official  classification  on  iron  and  steel  casings,  in  which 
no  distinction  is  made  between  shipments  set  up  or  knocked  down,  found 
unreasonable  to  extent  they  exceed  the  ratings  formerly  in  effect,  in 
which  such  distinction  was  made.  Dahlstrom  Metallic  Door  Co.  v.  B. 
R.  R.  Co.,  402  (409). 

SHIPPER. 

A  railway,  as  a  shipper  over  the  lines  of  other  carriers,  is  lawfully  entitled 
to  take  advantage  of  joint  rates  applying  to  points  on  its  own  line,  pro- 
viding its  shipments  are  consigned  to  such  points  and  are,  in  good  faith, 
sent  to  such  billed  destinations.  Mississippi  River  &  Bonne  Terre  Ry.  v. 
Director  General,  674  (677). 
SHORT  LINE.    See  also  Tap  Line. 

Chicago  &  Calumet  River  R.  R.  Co.,  found  to  be  a  common  carrier,  which 
may  lawfully  participate  in  joint  rates,  or  have  its  charges  on  interstate 
shipments  absorbed  under  proper  tariff  provisions  by  the  roads  having 
the  line  haul.  Statement  of  basis  for  its  compensation  to  be  agreed  upon 
and  must  be  filed  with  the  Commission  Immediately  upon  Its  adoption. 
Chicago  &  Calumet  River  R.  R.  Co.,  194. 

Chicago  &  Calumet  R..  R.  Co.,  described.    Id.  (195). 

Lake  Terminal  R.  R.  Co.,  history  of.  National  Tube  Co.  v.  L.  T.  R.  R.  Co., 
469  (471). 

Lake  Terminal  R.  R.  Co.,  found  to  be  a  common  carrier  subject  to  the 
provisions  of  the  act.    Id.  (476). 
SHORT-LINE  DISTANCE. 

Where  distance  scales  of  rates  are  rigidly  applied,  all  points  should  be 
given  the  benefit  of  their  short-line  distance,  and  it  is  impracticable  where 
rates  are  constructed  on  a  distance  basis  to  follow  the  actual  movement 
of  traffic  through  alternative  channels.  Memphis-Southwestern  Investi- 
gation, 515  (545). 
SHREVEPORT  SCALE.    Sec  also  Class  Rates  ;  Distance  Scale. 

Table  showing  t©  what  extent  the  Shreveport  scale  would  change  the  rates 
from  St.  Louis,  Mo.,  and  Memphis,  Tenn.,  to  typical  stations  in  Arkansas. 
Memphis-Southwestern  Investigation,  515  (525,  .526). 

Table  showing  how  the  Shreveport  scale  percentages  compare  with  those 
observed  in  the  west  and  southwest  generally.    Id.  (536). 

164129°— 20— VOL  55 55 


866  INDEX   DIGEST. 

SPECIAL  DOCKET. 

Claims  filed  by  complainant  for  purpose  of  tolling  the  statute  of  limitations 

•  and  like  action  taken  by  defendant  who  never  filed  special  docket  appli- 
cation. Complainant  advised  that  application  would  be  filed  and  have 
prompt  consideration.  Held;  As  complainant  lulled  into  belief  that  its 
rights  were  protected,  finding  in  49  I.  C.  C,  586,  in  which  claims  held 
abandoned,  reversed  herein.  Rocl^ord  Paper  Box  Board  Co.  v.  C,  M.  & 
St.  P.  Ry.  Co.,  262. 
STATE  AND  INTERSTATE. 

Shipments  tendered  unrouted  and  carrier  forwarded  via  an  interstate  route. 
Lower  rate  in  effect  via  an  intrastate  route.  Held:  Shipments  mis- 
routed.  Reparation  awarded.  Fort  Smith  Commission  Co.  v.  Director 
General,  234. 

Class  rates  from  Natchez,  Miss.,  for  distances  not  in  excess  of  350  miles  to 
points  in  Arkansas  found  unduly  prejudicial  to  Natchez  of  Little  Rock, 
Ark.,  and  of  intrastate  trafiic  in  Arkansas,  to  extent  they  exceed  by  more 
than  reasonable  charges  for  the  river  crossing,  prescribed  herein,  the 
corresponding  class  rates  from  Little  Rock  to  same  destinations  for  like 
distances.    Menjphis-Southwestern  Investigation,  515  (533,  575). 

Table  comparing  Arkansas  intrastate  class  rates  with  Interstate  class  rates 
from  Memphis,  Tenn.,  to  Arkansas  points,  for  like  distances.    Id.  (539). 

Rates  from  Memphis,  Tenn.,  may  appropriately  be  somewhat  higher  than 
the  Arkansas  intrastate  rates  because  of  the  additional  service  involved 
in  crossing  the  Mississippi  River     Id.  (540). 

Existing  class  rates  between  Memphis,  Tenn.,  and  points  on  class  A  rail- 
roads in  Arkansas  are  unreasonable  and  unduly  prejudicial  to  Memphis, 
to  extent  they  exceed  by  more  than  reasonable  bridge  tolls  prescribed 
herein  the  corresponding  class  rates  applicable  for  like  distances  to 
Intrastate  traflic  in  Arkansas.    Id.  (541,  573-574). 

Traffic  moves  between  Memphis,  Teim.,  and  points  in  the  state  of  Arkansas 
under  transportation  conditions  that  are  substantially  similar,  except 
for  the  river  crossing,  to  the  conditions  governing  the  corresponding 
movement  of  traffic  within  the  state  of  Arkansas.    Id.  (541,  574). 

Existing  class  rates  from  Memphis,  Tenn.,  to  points  in  southern  Missouri 
found  unreasonable  and  unduly  prejudicial  to  Memphis  to  extent  they 
exceed  by  more  than  reasonable  bridge  tolls,  prescribed  herein,  the  cor- 
responding class  rates  in  effect  from  St.  Louis,  Mo.,  to  same  points  for 
like  distances.    Id.  (544,  574). 

Traffic  moves  from  Memphis,  Tenn.,  to  points  in  southern  Missouri  under 
transportation  conditions  that  are  substantially  similar,  except  for  the 
river  crossing,  to  the  corresponding  movement  of  traffic  from  St  Louis, 
Mo.,  to  same  destinations.    Id.  (544,  574). 

Table  comparing  the  interstate  rates  for  the  first  five  classes  from  Men- 
roe.  La.,  to  certain  Arkansas  points  with  Arkansas  intrastate  rates. 
Id.  (554). 

Class  rates  from  Monroe  and  Shreveport,  La.,  to  points  on  class  A  rail- 
roads in  southern  Arkansas  found  unreasonable  and  unduly  prejudicial 
to  Monroe  and  Shreveport,  of  competing  points  in  Arkansas  to  ezt«it 
they  exceed  for  like  distances  the  corresponding  class  rates,  herein 
prescribed,  applicable  to  intrastate  traffic  in  Arkansas.  Id.  (555, 
575-576). 

Transportation  conditions  governing  movement  of  traffic  from  Monroe  and 
Shreveport,  La.,  to  points  in  Arkansas  are  substantially  similar  to  those 
governing  intrastate  traffic  in  Arkansas.    Id.  (555,  576), 
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STATE  AND  INTERSTATE— Continued. 

Through  r  tes  on  fertilizer  ffom  Mobile,  Ala.,  to  stations  on  the  S.  P.  In 
Louisiana  found  unreasonable  and  unduly  prejudicial  of  New  Orleans, 
I^a.,  to  extent  they  exceed  the  intrastate  rates  from  New  Orleans  to 
same  destinations  by  more  than  the  rates  from  Mobile  to  New  Orleans. 
Reparation  awarded.  Virginia-Carolina  Chemical  Co.  i;^  Director  Gen- 
eral, 583. 

STATE  COMMISSION. 

Basis  used  by  Illinois  commission  in  fixing  ratings.  Illinois  Classification, 
290   (298). 

STATE  LINE. 

Illinois-Indiana  line  does  not  divide  diverse  transportation  conditions,  the 
territory  in  the  two  states  being  essentially  similar  in  character.  Illinois 
Classification,  290  (301). 

STATE  RATES. 

Rate  of  15  cents  per  long  ton  on  limestone  from  Jamesville,  N.  Y.,  to  Sol- 
vay,  N.  Y.,  increased,  following  Fifteen  Per  cent  Case  and  again  under 
General  Order  No.  28,  to  40  cents.  Upon  protest  rate  reduced  to  30 
cents.  Held:  Rates  charged  on  shipments  moving  after  June  25,  1918, 
found  unreasonable  to  extent  they  exceeded  or  may  exceed  rate  of  25 
cents  prescribed  herein.  Reparation  awarded.  Solvay  Process  Co.  v. 
D.,  L.  &  W.  R.  R.  Co.,  280. 
By  section  10  of  the  federal  control  act  the  duty  of  determining  the  just- 
ness and  reasonableness  of  intrastate  rates  initiated  by  the  Director  Gen- 
eral, is  laid  upon  the  Commission.  Solvay  Process  CJo.  i?.  D.,  L.  &  W.  R.  R. 
Co.,  280  (281)  ;  Swift  &  Co.  v.  Director  General,  324  (325-826)  ;  Boldt 
Paper  Mills  v.  Director  General,  331 ;  National  Fireprooflng  Co.  v.  Direc- 
tor General,  485. 
Present  intrastate  rate,  initiated  by  the  Director  General,  on  coal  from 
Nelsonville,  Ohio,  a  point  in  the  Hocking  field,  to  Aultman,  Ohio,  found 
unreasonable  to  extent  it  exceeded  rates  from  the  Hocking  field  to 
points  on  the  E.  R.  R.  east  of  Akron,  Ohio,  to  and  including  Ravenna. 
National  Fireproofing  Ck).  v.  Director  General,  485. 
State  rates  in  effect  prior  to  June  25,  1918,  not  initiated  by  the  President 
within  the  meaning  of  the  federal  control  act,  and  the  Commission  is 
without  jurisdiction  to  consider  them.  New  York  Commission  of  High- 
ways V.  Director  General,  619  (620). 

STATUTE  OF  LIMITATION.    See  Limitation  of  Action. 

STIPULATION.    See  Agreement. 

STORAGE  CHARGES. 

Upon  arrival  of  shipment  of  sacked  corn  meal  defendant  wired  com- 
plainant that  consignee  had  refused  delivery  and  was  advised  to  store. 
Defendant  did  not  store  promptly.  Held:  Demurrage  should  have  ter- 
minated upon  receipt  of  notice  to  store,  and  charges  for  storage  under 
car  demurrage  rules  the  same  as  if  the  freight  had  remained  in  the  car, 
found  illegal.  Piqua  Milling  Co.  v,  E.  R.  R.  Co.,  239. 
Demurrage  charges  increased  after  shipment  had  left  point  of  origin,  and 
upon  arrival  at  destination,  increased  charges  assessed.  Held:  Off-track 
storage  not  in  transit,  track  storage,  and  demurrage  are  controlled  by 
tariffs  in  effect  contemporaneously  with  the  accrual  of  these  services; 
off-track  storage  in  transit,  by  tariffs  in  effect  upon  date  of  shipment. 
United  Shoe  Machinery  Corp.  v.  Director  General,  253  (256). 

STRANGER  TO  THE  RECORD.     See  Parties. 
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SUBNORMAL  RATE. 

When  the  rate  compared  is  clearly  shown  to  be  less  than  that  which  the 
carrier  could  reasonably  be  required  to  publish,  the  Commission  can 
not  use  that  subnormal  rate  as  a  measure  of  the  reasonableness  of  the 
rates  on  commodities,  although  they  possess  similar  transportation  char- 
acteristics. Carnation  Milk  Products  Co.  v.  Director  General,  665  (668). 
SUBSEQUENTLY   ESTABLISHED   RATE.     See  Reduction   in   Rates    (By 

Carriers). 
SUIT. 

Bill  of  lading  provisions  with  respect  to  filing  of  claims  or  institution  of 
suits  on  account  of  loss,  damage,  or  delay,  found  not  to  prohibit  pay- 
ment of  meritorious  claims  seasonably  filed  with  the  carrier  after 
the  two  year  and  one  day  i)eriod  has  elapsed,  but  in  that  they  do  not 
accord  the  shipper  the  right  to  a  reasonable  period  after  declination 
of  a  claim  within  which  to  institute  suit,  where  carrier  fails  to 
promptly  adjust  claims,  found  unreasonable,  discriminatory,  and  un- 
duly prejudicial.  Reasonable  provision  prescril>ed.  Decker  &  Sons  v. 
Director  (General,  453. 

Shippers  ought  not  to  be  required  to  incur  expense  and  go  through  formal 
procedure  of  instituting  a  suit  which  the  carrier  has  no  intention  of 
defending  or  to  which  it  may  have  no  defense.    Id.  (459). 

When  a  shipper  has  complied  with  carrier's  requirements  with  respect  to 
duly  filing  a  claim,  he  is  entitled  to  a  reasonable  period  after  the  declina- 
tion of  the  claim  within  which  to  institute  suit  if  he  so  desires.    Id.  (460). 

Defendants  may  reasonably  and  properly  provide  that  the  period  pre- 
scribed within  which  suit  shall  be  instituted  after  the  declination  of  a 
claim  shall  date  from  the  definite  declination  in  writing  of  the  claim. 
Id.  (460). 

No  ruling  ever  made  by  the  Commission  prohibiting  carriers  from  paying 
claims  seasonably  filed,  on  the  ground  that  shipper  permitted  two  years 
and  one  day  to  elapse  without  instituting  suit.    Id.    (461). 
SUPPLEMENTAL  REPORT.    See  also  Modification  ;  Rehearing. 

In  original  report  52  I.  C.  C,  439,  460,  carriers  required  to  make  effective, 
rates  not  in  excess  of  the  aggregate  of  intermediate  rates  when  lower 
than  joint  through  rates  from  Atlantic  seaboard  territory  to  Colorado 
common  points  via  (Galveston,  Tex.  Joint  rates  include  insurance 
against  marine  risks,  but  ocean  factors  of  the  combination  rates  do  not. 
Original  report  modified  to  permit  an  increase  in  combination  rates  by 
cost  of  insurance.  Public  Utilities  Commission  of  (Colorado  r.  A.,  T.  & 
S.  F.  Ry.  Co.,  374. 

In  original  report  53  I.  C.  C,  344,  rates  on  printing,  book,  and  wrapping 
paper  from  Kalamazoo  and  other  Michigan  mills  to  eastern  trunk  line 
territory,  found  unduly  prejudicial  of  Virginia  points,  which  carriers 
attempteil  to  remove  by  submission  of  an  emergency  basis  of  rates. 
Held:  Ck)nimlssion  can  not  approve  adjustment  submitted  by  the  car- 
riers, even  as  an  emergency  measure  and  undue  prejudice  found  to  exl8t 
required  to  be  removed.  Michigan  Paper  Mills  Trafilc  Asso.  v,  N.  Y.  C. 
R.  R.  Co.,  679. 
SWITCH  CONNECJTION. 

Although  reasonably  practicable,  since  complainant  has  not  provided  a 
private  track  with  which  connection  could  be  made,  complainant  not 
entitled  to  an  order  requiring  a  switch  connection  with  a  proposed 
private  track  from  its  mine  to  the  line  of  the  N.  &  W.  at  Mathi'a  spfiir, 
Quaker,  W.  Va.    Virginia  Coal  &  Fuel  CJo.  v.  N.  &  W.  Ry.  Ck).,  ei. 
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SWITCHING.    See  also  Absobption. 

Carriers  within  their  rights  in  establishing  reasonable  territorial  limits 
for  the  operation  of  switching  engines  and  in  giving  industries  within 
those  limits  the  benefit  of  any  resulting  economies.  New  Bedford  Board 
of  Commerce  v.  Director  General,  820  (322). 

Collection  of  switching  charges  of  the  Norfolk  &  Portsmouth  belt  line  on 
noncompetitive  trafilc  while  absorbing  such  charges  on  shipments  origi- 
nating at  competitive  points  not  found  unreasonable  under  section  1  of 
the  act  to  regulate  commerce  but  unreasonable  under  section  10  of  the 
Federal  control  act.  Portsmouth  Asso.  of  Commerce  v.  S.  A.  L.  Ry.  Co., 
377  (391). 
SWITCHING  DISTRICT.    See  also  Chicago  Switching  District. 

Rates  on  coal  from  wharves  at  New  Bedford,  Mass.,  to  plant  of  the  New 
Bedford  Extractor  Co.,  at  New  Bedford,  located  just  outside  of  the  New 
Bedford  switching  district,  found  unreasonable  to  extent  it  excee<led  by 
more  than  5  cents  per  long  ton  the  rates  to  points  within  the  switching 
district.  Reparation  awarded.  New  Bedford  Board  of  Commerce  v. 
Director  General,  320. 

If  tariff  falls  to  give  the  territorial  boundaries  of  a  switching  district  or 
to  specify  the  industries  to  which  rates  apply,  the  switching  limits 
should  at  least  be  plainly  indicated  by  appropriate  markings.    Id.  (321). 

Charges  to  points  without  the  switching  limits  may  not  only  be  higher 
for  the  greater  distance  but  for  the  different  character  of  service,  where 
more  expensive.  Such  charges  should  not  exceed  what  is  sufficient  prop- 
erly to  recompense  the  carrier  for  the  extra  service  rendered.    Id.  (322). 

Carriers  are  within  their  rights  in  establishing  reasonable  territorial  limits 
for  the  operation  of  their  switching  engines  and  in  giving  industries 
within  those  limits  the  benefit  of  any  resulting  economies.    Id.  (822). 

Rates  on  sand  from  complainant's  plant  near  Turner,  Kans.,  to  destina- 
tions within  the  switching  limits  of  Kansas  City,  Mo.-Kans.,  found 
unreasonable  to  extent  they  exceed  2  cents  per  100  pounds  and  relatively 
unreasonable  to  extent  they  exceed  charges  from  Sirridge,  Kans.,  a 
point  within  the  switching  limits.  Reasonable  maximum  rate  prescribed 
and  reparation  awarded.  Kaw  River  Sand  &  Material  Co.  v.  A.,  T.  & 
S.  F.  Ry.  Co.,  683. 
SYSTEM. 

The  uniform  scale  of  class  rates  approved  herein  should  apply  without  the 
addition  of  arbltraries  to  traffic  moving  over  a  single  line  or  over  two 
or  more  lines  that  are  under  the  same  management  and  control,  and 
arbltraries  herein  approved  are  not  to  be  increased  25  per  cent.  Memphis- 
Southwestern  Investigation,  515  (539). 
TAP  LINES.     See  also  Short  Line. 

Divisions  received  by,  out  of  the  through  rate  should  have  a  proper  rela- 
tion to  the  service  which-  they  perform.  New  Orleans,  Natalbany  & 
Natchez  Ry.  Co.  v.  I.  C.  R.  R.  Co.,  113  (116). 

In  laying  down  a  general  rule  for  determining  divisions  of,  it  is  impracti- 
cable to  require  a  computation  in  each  case  of  the  actual  distance  moved 
by  engines  or  cars  In  effecting  deliveries.    Id.  (116). 
TARIFF. 

If  tariff  falls  to  give  the  territorial  boundaries  of  a  switching  district  or 
to  specify  the  Industries  to  which  rates  apply,  the  switching  limits 
should  at  least  be  plainly  Indicated  by  appropriate  markings.  New  Bed- 
ford Board  of  Commerce  v.  Director  General,  320  (321). 
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TARIFF— Continued. 

Should  inform  the  public  definitely  and  clearly  as  to  the  application  of  the 
rates  named  therein.     Id.   (321). 

Tlie  law  requires  that  the  tariff  shall  name  just  and  reasonable  rates  and 
charges  which  shall  be  collected  by  the  carrier,  but  does  not  specify 
which  of  the  parties  to  the  transportation  shall  pay   them.     Chicago 
Warehouse  &  Terminal  Co.  Terminal  Charges.  363  (371). 
TAKIFF  CIRCULAR.    See  Administrative  Ruling. 
TARIFF  INTERPRETATION. 

Cn  old  thrashing  engines,  billed  as  scrap  iron,  rate  on  secondhand  machinery 
assessed.  i/eW,  Tariff  description  of  scrap  iron,  which  applies  "  on 
scraps  or  pieces  of  iron  or  steel  of  value  for  remelting  purposes  only," 
found  not  applicable  to  shipments  here  involved.  Fargo  Iron  &  Metal 
Co.  17.  N.  P.  Ry.  Co..  65. 

Tariff  must  be  construed  in  its  entirety  considering  both  the  limitations  on 
its  title-page  and  rules  contained  therein.  Commission  can  not  consider 
only  the  part  of  the  rule  that  is  favorable  to  complainant's  contention, 
and  ignore  provisions  of  the  tariff  that  make  clear  its  application.  United 
Shoe  Machinery  Corp.  v.  Director  General,  253  (255,  256). 
TARIFF  RULE. 

Tariff  rule  in  connection  with  a  rate  on  wheat  providing  that  when  a  car 
of  less  than  80,000  pounds  was  furnished  for  carrier*s  convenience,  the 
marked  capacity  of  the  car  used,  but  not  less  than  60,000  pounds,  would 
govern,  found  unreasonable.  Reparation  awarded  and  reasonable  rule 
prescribed.  Northern  Grain  &  Warehouse  Co.  v.  O.  T.  Ry.  Co.,  101; 
Northern  Grain  &  Warehouse  Co.  v.  Director  General,  488. 
TERMINAL  COMPANY. 

Authority  to  establish  at  Chicago,  111.,  a  terminal  charge  of  2  cents  per 
100  iK)unds  to  apply  on  interstate  1.  c.  1.  traffic  between  points  beyond 
Chicago  and  industries  and  universal  freight  stations  located  on  the 
C.  W.  &  T.  Co.,  granted.  Chicago  Warehouse  &  Terminal  Co.  Terminal 
Charges,  363  (371). 
THEFT.  See  Pili-'ebage. 
THROUGH  AND  LOCAL. 

Rate  charged  on  two  carloads  of  rice  bran  from  Iota  and  Welsh,  La.,  to 
Childress,  Tex.,  exceeded  aggregate  of  intermediate  rates.  Reparation 
awarded.    Orange  Rice  Milling  dk).  v.  Director  General,  19. 

Joint  rate  on  sawdust  from  Minneapolis,  Minn.,  to  Cherokee,  Iowa,  exceeded 
the  aggregate  of  intermediate  rates  in  effect  to  and  from  Sheldon,  Iowa, 
over  same  route  of  movement.  Reparation  awarded.  Partridge  Lumber 
Co.  V.  Director  General,  29. 

Joint  rate  on  grain  from  points  in  Illinois  via  Peoria,  111.,  to  points  in 
eastern  trunk  line  territory  exceeded  aggregate  of  intermediate  rates  to 
and  from  Peoria.    Peoria  Board  of  Trade  v  A.,  T.  &  S.  F.  Ry.  Co.,  42  (50). 

Fifth-class  rate  of  16  cents  on  nitrate  of  soda  in  bags  from  Port  Richmond 
(Philadlphia),  Pa.,  to  Cameys  Point,  N.  J.,  found  unreasonable  to  ex- 
tent it  exceeded  11.3  cents,  the  aggregate  of  intermediate  rates  to  and 
from  Belmont  (Philadelphia),  Pa.  Rate  of  15  cents  prescribed  and 
reparation  awarded  on  basis  of  11.3  cent  rate.  Du  Pont  de  Nemours  it 
Co.  17.  Director  General,  347. 
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THROUGH  AND  LOCAL— Continued. 

Rates  on  hr  and  hemlock  lumber,  lath,  mining  timbers,  mine  wedges, 
fence  posts,  and  railroad  ties,  in  straight  or  mixed  carloads,  from  Port- 
land, Oreg.,  to  points  on  the  S.  P.  south  and  east  of  San  Francisco  and 
bay  points  found  unreasonable  to  extent  they  exceeded  the  aggregate  of 
intermediate  rates.  Reparation  awarded.  Inman-Peulsen  Lumber  Co.  v. 
S.  P.  Co.,  357  (361). 

Mere  fact  that  rates  from  one  point  exceeded  the  aggregate  of  intermediate 
rates  from  another  point  does  not  establish  that  the  rates  from  the  first 
point  were  unreasonable.     Id.    (360). 

Rates  on  cotton  piece  goods,  1.  c.  1.  from  Boston,  Mass.,  and  otlier  eastern 
seaboard  points,  to  Springfield,  Mo.,  via  water-and-rail  and  rail-and-water 
routes  through  Memphis,  Tenn.,  exceeded  the  combination  of  intermediate 
rates  to  and  from  Memphis.  Reparation  awarded.  Keet  &  Roundtree 
Dry  Goods  Co.  v.  Director  General,  400. 

Through  second-class  express  rates  on  cream,  in  cans,  from  New  Mexico 
and  Texas  points,  via  interstate  routes,  to  El  Paso,  Tex.,  exceeded  ag- 
gregate of  intermediate  rates  subsequently  established.  Reparation 
awarded.     Rio  Grande  Valley  Creamery  Co.  v.  Wells,  Fargo  &  Co.,  425. 

Class  rate  on  fuel  wood  from  Hermanville,  Mich.,  to  Mitchell,  S.  Dak., 
exceeded  aggregate  of  intermediate  rates  to  and  from  La  Crosse,  Wis. 
Measure  of  reasonable  rate  prescribed  and  reparation  awarded.  Anderson 
Lumber  Co.  v.  Director  General,  467. 

Rate  on  window  glass  from  Fredonia,  Kans.,  to  Tulsa,  Okla.,  a  point  inter- 
mediate to  Okmulgee,  Okla.,  decreased,  resulting  in  lower  aggregate  of 
intermediate  rates  to  and  from  that  point.  Fourth  section  departure  not 
protected  by  application  and  must  be  promptly  corrected.  Curtis,  Booth 
&  Bentley  Co.  v.  Director  General,  511  (512-513). 

Rate  on  gasoline  engines  from  Flint,  Mich.,  to  Fort  Worth,  Tex.,  exceeded 
the  aggregate  of  intermediate  rates  to  and  from  St.  Louis,  Mo.,  and 
other  Mississippi  River  gateways.  Reparation  awarded.  Chevrolet 
Motor  Co.  of  Texas  v.  Director  General,  601. 

Joint  commodity  rates  on  potatoes  from  Albany  and  Avon,  Minn.,  to  Cres- 
ton,  Iowa,  and  from  Freeport,  Minn.,  to  Burlington,  Iowa,  found  unrea- 
sonable to  extent  they  exceeded  the  aggregate  of  intermediate  rates  to 
and  from  St.  Cloud,  Minn.  Reparation  awarded  and  measure  of  reason- 
able maximum  rates  prescribed.  Hechtman  v.  Director  General,  672. 
THROUGH  ROUTES  AND  JOINT  RATES. 

For  transportation  of  coal  from  mines  on  the  M.  P.  and  the  Frisco  in  the 
Pittsburg  district  in  Kansas  by  way  of  the  M.,  K.  &  T.  to  Dewey,  Okla., 
prescribed.    Dewey  Portland  Cement  Co.  v.  A.,  T.  &  S.  F.  Ry.  Co.,  1  (6). 

Request  of  the  Illinois  Traction  System  for  establishment  of,  between 
points  on  its  line  and  points  on  the  N.  Y.  C,  Held:  Such  routes  should 
be  established  on  all  traflic  except  coal,  between  Lincoln  and  Mackinaw, 
with  rates  not  higher  than  from  and  to  Peoria,  to  and  from  Mechanics- 
burg,  and  to  Fetzer,  with  rates  no  higher  than  from  Springfield;  from 
elevators  on  the  Illinois  Traction  System  to  all  points  on  the  N.  Y.  C, 
with  rates  no  higher  than  from  Peoria  on  grain.  St.  Louis  Electric 
Terminal  Ry.  Co.  v.  C,  C,  C.  &  St.  L.  Ry.  Co.,  52  (57,  59). 

Carriers  having  elected  to  join  in  through  routes  and  joint  fares  can  not 
be  heard  to  say  that  possibilities  of  reciprocity  as  between  themselves 
and  smaller  possibilities  of  reciprocity  as  between  each  of  them  and 
complainant  justify  the  discrimination  complained  of.  Western  Pacific* 
R.  R.  Co.  v.  S.  P.  Co.,  71  (81). 
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THROUGH  ROUTES  AND  JOINT  RATES— Continued. 

On  glass  sand  from  Silica,  Ohio,  to  Fairmont  and  Clarksburg,  W.  Va.,  pre- 
scribed.   Owens  Bottle-Machine  Co.  v.  B.  &  O.  R.  R.  Co^  122  (129). 
TOLLS.    See  Bridge  Tolls. 
TON-MILE  REVENUE.    See  Eaenings. 
TONNAGE.    See  Volume  of  Traffic. 
TRACKAGE  ARRANGEMENT. 

Practice  with  respect  to  furnishing  coal  cars  to  complainant,  located  at 
Equality,  111.,  on  a  branch  line  of,  and  served  singly  by,  the  L.  &  N.,  not 
shown  unduly  preferential  of  a  neighboring  competing  mine,  located  at 
Grayson,  111.,  on  the  same  branch  line,  and  served  under  a  Joint  trackage 
arrangement  by  both  the  L.  &  N.  and  C,  C,  C.  &  St.  L.  Gallatin  Coal 
&  Coke  Co.  V.  L.  &  N.  R.  R.  Co.,  491. 
Curriers  may  not  through  trackage  arrangements  extend  preferential  treat- 
ment to  one  shipper  to  the  prejudice  of  another,  or  continue  such  an 
arrangement  if  it  develops  into  an  undue  advantage  to  a  favored  shipper. 
Id.  (493). 
••  TRAINLOAD  LOTS." 

Tariff  should  be  amended  at  once  by  cancellation  of  the  item  relating  to, 
as  manipulation  of  the  grossest  kind  is  obviously  possible  under  such  a 
provision.    Portsmouth  Asso.  of  CJommerce  v.  S.  A.  L.  Ry.  CJo^  377  (390). 
TRANSIT  ARRANGEMENTS. 

Concentration :  Rates  and  practices  of  the  M.  P.  governing  the  concentra- 
tion of  Arkansas  cotton  at  Memphis,  Tenn.,  not  shown  unduly  prejudicial 
to  Memphis  or  otherwise  unlawful,  but  a  uniform  basis  of  constructing 
the  rates  should  be  devised.    Memphis-Southwestern  Investigation,  515 
(548,574-575). 
Milling:   Shipments  of  wheat  from   Shickley  and  Dorchester,   Nebr.,  to 
Chicago,  111.,  stored  at  Lincoln,  Nebr.,  and  milled  in  transit  at  Aberdeen, 
S.  Dak.,  forwarded  by  carrier's  agent  via  Sioux  City,  Iowa,  by  which 
route  milling  in  transit  was  not  provided  for.    Reparation  awarded  for 
misrouting  to  extent  that  charges  exceeded  those  applicable  by  way  of 
Omaha.    Marfield  Grain  Co.  i;.  Director  Creneral,  39. 
TRANSPORTATION  CONDITIONS.    See  aUo  Circumstances  and  CJonditions. 
Illinois-Indiana  state  line  does  not  divide  diverse  transportation  conditions, 
the  territory  in  the  two  states  being  essentially  similar  in  character. 
Illinois  Classification  290  (301). 
Outline  of  certain  evidence  baring  upon  the  similarity  of,  in  Kansas, 
Missouri,  Arkansas,  Oklahoma,  Louisiana,  and  Texas.    Appendix  2.    Mem- 
phis-Southwestern Investigation,  515  (523,  580-^82). 
Traffic  moves  between   Memphis,.  Tenn.,  and  points  in  Arkansas  under 
transportation  conditions  that  are  substantially  similar,  except  for  the 
river  crossing,  to  the  conditions  governing  the  corresponding  movement 
of  traffic  within  the  state  of  Arkansas.    Id.  (541,  574). 
Traffic  nioves  from  Memphis,  Tenn.,  to  points  in  southern  Missouri  under 
transportation  conditions  that  are  substantially  similar,  exc^t  for  the 
river  crossing,  to  the  corresponding  movement  of  traffic  from  St.  LouIh, 
Mo.,  to  same  destinations.    Id.  (544,  574). 
Traffic  from  Natchez,  Miss.,  to  points  in  Arkansas  moves  under  transporta- 
tion conditions  that  are  substantially  similar  to  those  governing  the  cor- 
responding movement  from  Little  Rock,  Ark.,  except  for  the  river  erooH- 
ing,  and  from  Memphis,  Tenn.    Id.  (553,  575). 
The  transi)ortation  conditions  governing  the  movement  of  traffic  from  Mon- 
roe and  Shrevei>ort,  La.,  to  points  in  Arkansas  are  substantially  similar 
to  those  govendng  intrastate  traffic  in  Arkansas.    Id.  (555,  576). 
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TRAP  CAR  SERVICE. 

Upon  rehearing,  findings  in  original  reports,  42  I.  C.  C,  435  and  51  I.  C.  C, 
28,  in  which  ferry-car  charges  not  shown  unreasonable  on  shipments  for- 
warded to  defendant's  transfer  stations  for  shipment  interstate,  necessi- 
tating a  back  haul  through  loading  points,  adhered  to.  United  Shoe 
Machinery  Co.  v,  B.  &  M.  R.  R.,  206. 
TRESPASS. 

Car  of  coal  placed  on  private  sidetrack  March  16,  1917,  and  unloaded  same 
day.  Sidetrack  extended  in  part  over  tract  not  owned  by  complainant, 
and  due  to  delays  in  the  purchase  thereof  notice  served  upon  defendant 
that  legal  proceedings  would  be  instituted  if  rolling  stock  should  be 
moved  over  this  sidetrack.  Defendant  did  not  remove  car  until  March 
20.  Held:  As  tariff  provided  that  "  a  car  held  for  unloading  is  considered 
released  when  lading  removed,"  and  car  was  not  held  for  or  by  complainant 
after  March  16,  demurrage  unauthorized.  Reparation  awarded.  Holland 
Aniline  Co.  v,  P.  M>  Ry.  Co.,  617. 
TUNNEL  COMPANY. 

Authority  to  establish  at  Chicago,  111.  a  terminal  charge  of  2  cents  per 
100  pounds  to  apply  on  interstate  1.  c,  L  traffic  between  points  beyond 
Chicago  and  industries  and  universal  freight  stations  located  on  the 
C.  W.  &  T.  Co.,  granted.  Chicago  Warehouse  &  Terminal  Co.  Terminal 
Charges,  363  (371). 
TWO  CARS. 

Following  Rates  on  Lumber  and  Lumber  Products,  52  I.  C.  C,  598,  625, 
rates  on  cedar  poles  and  piling  transported  on  more  than  one  car,  found 
unreasonable  in  so  far  ad  they  exceed  rates  on  fir  lumber  in  single  car- 
loads. Reparation  awarded.  National  Pole  Co.  v.  A.,  T.  &  S.  P.  Ry.  Co., 
625. 
TWO-FOR-ONE. 

Fifty-foot  car  ordered  for  shipment  of  furniture  and  two  36-foot  cars  fur- 
nisheil,  but  no  **  two-for-one  "  rule  applicable.  Combination  rate  assessed 
found  unreasonable  to  extent  it  exceeded  lower  Joint  rate,  minimum 
20,000  pounds,  applicable  to  cars  of  all  sizes.  Reparation  awarded.  Tull 
&  Gibbs  V.  N.  &  W.  Ry.  Co.,  17. 
UNDERCHARGES. 

Combination  rate  legally  applicable  was  higher  than  the  combination  as- 
sessed. Defendants  subsequently  established  a  joint  rate  equal  to  com- 
bination charged.  Held:  Rate  charged  found  unreasonable  to  extent  it 
exceeded  rate  subsequently  established.  Waiver  of  undercharges  author- 
ized. Diamond  Alkali  Co.  v.  Director  General,  711. 
UNIFORM  BILL  OF  LADING. 

Section  10  of,  construed.    Decker  &  Sons  v.  Director  General,  453  (457). 

Contention  that  section  10  of,  permits  a  waiver  of  any  of  the  terms  or  con- 
ditions of  the  bill  of  lading  and  that  carriers  have  waived  the  two-year- 
and-one-day  period  by  having  paid  certain  claims  after  more  than  two 
years  and  one  day  had  elapsed,  although  suit  had  not  been  instituted,  not 
sustained.  Id.  (457). 
UNION  RAILROAD  COMPANY. 

Found  to  be  a  common  carrier  subject  to  the  act,  which  may  lawfully  re- 
ceive from  its  trunk  line  connections,  under  appropriate  tariffs,  reason- 
able divisions  of  Joint  rates  or  absorptions  of  switching  charges.  Ameri- 
can Steel  &  Wire  Co.  v.  N.  &  S.  S.  Ry.  Co.,  353. 

History  of.    Id.  (355). 
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VALUE. 

Official  classification  ratings  on  scrap  leatlier  and  scrap  leatherboard  In 
straight  or  mixed  carloads,  of  a  declared  or  agreed  value  not  exceeding 
3.5  cents  per  pound,  found  unreasonable  to  extent  it  exceeds  sixth  class, 
inininuira  30,000  pounds.  Reparation  denied.  Atlas  Leather  Mfg.  Co.  v. 
P.,  C,  C.  &  St.  L.  R.  R.  Co.,  394. 

If  classification  were  based  on  value,  the  number  of  classes  would  be  too 
large  and  the  refinement  too  subtle  for  practical  operation.  McGrory 
Stores  Corporation  v.  Director  General,  423  (424). 

Rate  legally  applicable  on  blackstrap  molasses,  in  tank-car  loads,  limited 
to  blackstrap  the  "declared  value  of  which  does  not  exceed  8  cents  per 
gallon,"  published  without  the  Commission's  authority  and,  under  the 
second  Cummins  amendment,  void  and  unlawful.  Orange  Rice  Mill  Co.  v, 
T.  &  N.  O.  R.  R.  Co.,  661  (663). 
VOLUME  OF  TRAFFIC.    See  also  Circumstances  and  Conditions. 

The  products  of  the  cottonseed  crushing  season  of  1916-1917  were  in  excess 
of  4,000,000  tons.    Southport  MiU  (Ltd.)  v.  Director  General,  154  (161). 

Important  element  in  the  determination  of  reasonable  rates,  but  that 
element  is  only  one  of  the  many  that  must  be  considered.    Id.  (162). 

Ton-miles  of  revenue-freight  per  mile  in  Arkansas,  Oklahoma,  Louisiana, 
Texas,  and  southern  Missouri  for  year  ended  June  30,  1916,  shown. 
Memphis-Southwestern  Investigation,  515   (523). 

Increasing  volume  in  movement  of  cotton  from  Missouri  Pacific  stations 
into  Memphis,  Tenn.,  1905-1916,  shown.    Id.  (548). 

Movement  of  1.  c.  1.  traffic  in  both  directions  between  Memphis,  Tenn., 
and  Kansas  City,  Mo.,  for  the  month  of  September,  1917,  shown.  Id. 
(561). 

Table  from  annual  report  of  the  Chief  of  Engineers,  United  States  Army, 
for  the  year  1916,  show^ing  tonnage  transporte<l  via  the  Cumberland  River 
below  Nashville,  Tenn.,  for  the  years  1906-1915,  Inclusive.    Murfreesboro 
Board  of  Trade  v.  L.  &  N.  R.  R.  Co.,  648  (654). 
VOLUNTARY  REDUCTION.    See  Rtouction  in  Rates  (By  Cabbiebs). 
WAIVER.     See  Undercharges. 
WAR. 

Demurrage  charges  on  petroleum  products,  In  tank-car  loads,  shipped  to 
Kassel,  La.,  for  export,  accruing  because  steamers  were  diverted  to  other 
ports  on  account  of  war  requirements,  found  unreasonable  and  unduly 
prejudicial  to  extent  they  exceeded  those  which  would  have  accrued 
under  10  days'  free-time  rule  in  effect  at  New  Orleans  and  other 
I^ouisiana  ports.  Reparation  awarded.  New  Orleans  Refining  CJo.  v, 
L.  Ry.  &  Nav.  Co.,  131. 
WAR  TAX. 

Following  Zelnicker  Supply  Co.,  53  I.  C.  C,  308,  the  O>mmission  Is  without 
power  to  order  refund  of  war  taxes  and  may  not  properly  include  In  an 
award  of  reparation  the  amount  so  paid.  Orange  Rice  Milling  Co.  v. 
Director  General,  19  (20)  ;  Reynolds  Tobacco  Co.  v.  P.  R.  R.  Co.,  33 
(34)  ;  Gross  v.  Director  General,  37  (38) ;  Marfield  Grain  CJo.  v.  Director 
General,  39  (41)  ;  National  Shipbuilding  Co.  of  Texas  t?.  .K.  C.  S.  Ry.  Co., 
104  (105-106)  ;  Brock  Candy  Co.  v.  A.  G.  S.  R.  R.  Co.,  107  (109)  ;  Beau- 
mont Chamber  of  Commerce  v.  Director  General,  110  (112)  ;  Zelnicker 
Supply  Co.  V.  Director  General,  135  (136)  ;  Du  Pont  de  Nemours 
&  Co.,  V.  Director  General,  151  (153)  ;  Acme  Cement  Plaster  Co.  v. 
Director  General,  179   (182) ;  Gosline  &  Co.  v.  Director  General*  220 


